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JUDGES 

07  THE 

UNITED  STATES  CIRCUIT  COURTS  OF  APPEALS  AND  THE 
CIRCUIT  AND  DISTRICT  COURTS. 


FIRST  CIRCUIT. 

Hon.  HORACB  QRAT*  Circuit  Justice WAShlngton,  D.  a 

Hon.  LB  BARON  B.  COLT,  Circuit  Judge ~. BrlstoU  R.  L 

Hob.  WILLIAM  L.  PUTNAM.  Circuit  Judge Portland.   Me. 

Hob.  NATHAN  WEBB.  District  Judge.  Maine Portland.  Me. 

Hon.  BDOAB  ALDRICH.  District  Judge.  New  Haropehire LitUeton.  N.  H. 

Hob.  FRANCIS  C.  LOWELL.  District  Judge.  MassachusetU Boston.  Mass. 

Hob.  ARTHUR  L.  BROWN,  Distrtct  Judge,  Rhode  Island .Providence,  R.  L 


SECOND  CIRCUIT. 

HflO.  RUFU8  W.  PECKHAM.  Circuit  Justice Washington,  D.  O. 

Hon.  WILLIAM  J.  WALLACE,  Circuit  Judge Albany,  N.  T. 

Hon.  B.  HENRY  LACOMBE^  Circuit  Judge New  York.  N.  Y. 

Hon.  NATHANIEL  SHIPMAN.  Circuit  Judge* Hartford,  Conn. 

Hon.  WILLIAM  K.  TOWNSEND.  Circuit  Judge* New  Haven,  Conn. 

Hon.  ALFRED  C-  COXB,  District  Judge.  N.  D.  New  York Utica,  N.  Y. 

Hon.  GEORGE  B.  ADAMS,  District  Judge.  8.  D.  New  York  New  York.  N.  Y. 

Hon.  EDWARD  B.  THOMAS.  District  Judge,  E.  D.  New  York.... 29  Uberty  St.,  New  York. 

Hon.  HOYT  H.  WHEELER.  District  Judge,  Vermont Brattleboro,  VL 

Hob.  JOHN  R.  HAZBL,  District  Judge,  W.  D.  New  York. BufTalo.  N.  T. 


THIRD  CIRCUIT. 


Ron.  GEORGB  8HIRA8.  Jf.,  Circuit  Justice Washington.  D.  C. 

Hon.  MARCUS  W.  ACHESON.  Circuit  Judge Pittsburgh,  Pa. 

Hon.  GEORGE  M.  DALLAS,  Circuit  Judge Philadelphia,  Pa. 

Hon.  GEORGB  GRAY,  Circuit  Judge  Wilmington.  Del. 

Hon.  EDWARD  G.  BRADFORD.  District  Judge.  Delaware Wilmington.  Del. 

Hon.  ANDRBW  KIRKPATRICK.  District  Judge.  New  Jersey Newark,  N.  J. 

Hon.  JOHN  B.  McPHBRSON.  District  Judge.  E.  D.  Pennsylvania PhiUdelphia,  Pa. 

Hon.  ROBERT  WODROW  ARCHBALD.  District  Judge,  M.  D.  Pennsylvania.. Scranton,  Pa. 
Hon.  J08BPH  BUFFINOTON,  DUtrict  Jud^,  W.  D.  Penniorlvania PitUbnrgh,  Pa. 

>  Resigned  March  22.  t902. 

*  Appointed  Circuit  Judge  March  23,  1902. 
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FOURTH  CIRCUIT. 

Hon.  MELVTLLB  W.  FULLER,  Circuit  Justice Washington,  D.  C 

Hon.  NATHAN  GOFP,  Circuit  Judge Clarksburg.  W.  Va. 

Hon.  CHARLES  H.  SIMONTON,  Circuit  Judge Charleston.  8.  C. 

Hon.  THOMAS  J.  MORRIS,  District  Judge,  Maryland Baltimore,  Md. 

Hon.  THOMAS  R.  FURNELL.  District  Judge,  E.  D.  North  Carolina Raleigh,  N.  C. 

Hon.  JAMES  E.  BOTD.  District  Judge.  W.  D.  North  Carolina Greensboro,  N.  0. 

Hon.  WILLIAM  H.  BRAWLEY,  District  Judge,  E.  and  W.  D.  South  Car.  .Charleston,  S.  C. 

Hon.  EDMUND  WADDILL,  Jr.,  District  Judge,  E.  D.  Virginia Richmond.  Va. 

Hon.  HENRY  CLAY  McDOWBLL.  District  Judge,  W.  D.  Virginia Blgstone  Gap.  Va. 

Hon.  JOHN  J.  JACKSON,  District  Judge,  N.  D.  West  Virginia Parkersburg,  W.  Va. 

Hon.  BENJAMIN  F.  KELLER.  District  Judge,  S.  D.  West  Virginia Branwell,  W.  Va. 


FIFTH  CIRCUIT. 


Hon.  EDWARD  D.  WHITE,  Circuit  Justice Washington,  D.  C. 

Hon.  DON  A.  PARDEE,  Circuit  Judge New  Orleans,  La. 

Hon.  A.  P.  MCCORMICK,  Circuit  Judge Dallas,  Tex. 

Hon,  DAVID  D.  SHELBY,  Circuit  Judge  Huntsvllle.  Ala. 

Hon.  JOHN  BRUCE,  District  Judge.  M.  and  N.  D.  Alabama* Montgomery,  Ala. 

Hon.  THOMAS  GOODS  JONES.  District  Judge,  M.  and  N.  D.  Alabama*.  .Montgomery.  Ala. 

Hon.  HARRY  T.  TOULMIN.  District  Judge,  S.  D.  Alabama Mobile,  Ala. 

Hon.  CHARLES  SWAYNE,  District  Judge,  N.   D.   Florida Pensacola,  Fla. 

Hon.  JAMES  W.  LOCKE,  District  Judge,  S.  D.  Florida JaoksonTille,  Fla. 

Hon.  WILLIAM  T.  NEWMAN,  District  Judge,  N.  D.  Georgia Atlanta,  Ga. 

Hon.  EMORY  SPBER,  District  Judge,  S.  D.  Georgia Macon,  Ga. 

Hon.  CHARLES  PARLANCE,  District  Judge,  E.  D.  Louisiana New  Orleans,  La. 

Hon.  ALECK  BOARMAN.  District  Judge,  W.  D.  Louisiana Shreveport,  La. 

Hon.  HENRY  C.  NILES,  District  Judge,  N.  and  S.  D.  Mississippi Kosciusko,  Miss. 

Hon.  DAVID  B.  BRYANT,  District  Judge,  E.  D.  Texas Sherman,  Tex. 

Hon.  EDWARD  R.  MEEK,  District  Judge,  N.  D.  Texas Ft  Worth,  Tex. 

Hon.  THOMAS  S.  MlAXBY.  District  Judge,  W.  D.  Texas ^.^Austln,  TwL 


SIXTH  CIRCUIT. 

Hon.  JOHN  M.  HARLAN,  Circuit  Justice Washington,  D.  C. 

Hon.  HENRY  F.  SEVERENS,  Circuit  Judge • Kalamazoo,  Mich. 

Hon.  HORACE  H.  LURTON,  Circuit  Judge. Nashville,  Tenn. 

Hon.  WILLIAM  R.  DAY,   Circuit  Judge Canton,    Ohio. 

Hon!  ANDREW  M.  J.  COCHRAN,  District  Judge,  E.  D.  Kentucky Covington,  Ky. 

Hon.  WALTER  EVANS,  District  Judge,  W.  D.  Kentucky Louisville,  Ky. 

Hon.  HENRY  H.  SWAN,  District  Judge,  E.  D.  Michigan Detroit,  Mich. 

Hon.  GEORGE  P.  WANTY,  District  Judge,  W.  D.  Michigan. Grand  Rapids,  Mich. 

Hon.  AUGUSTUS  J.  RICKS.  District  Judge,  N.  D.  Ohlo....^ Cleveland.  Ohio. 

Hon.  FRANCIS  J.  WING.  District  Judge.  N.  D.   Ohio Cleveland,    Ohio. 

Hon.  ALBERT  C.  THOMPSON,   District  Judge,  S.  D.    Ohio  Cincinnati,   Ohio. 

Hon.  CHARLES  D.  CLARK,  District  Judge,  E.  and  M.  D.  Tennessee.... Chattanooga,  Tenn. 
Hon.  ELI  S.  HAMMOND,  District  Judge.  W.  D.  Tennessee Memphis.  Tenn. 

SEVENTH  CIRCUIT. 

Hon.  HENRY  B.  BROWN.  Circuit  Justice Washington,  D.  0. 

Hon.  JAMES  G.  JENKINS.  Circuit  Judge Milwaukee.  Wis. 

Hon.  PETER  S.  GROSSCUP,   Circuit   Judge  Chicago,  111. 

•  Died  October  1,  UOL 

*  Appointed  to  succeed  John  Bruce,  October  7,  1901. 
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Hon.  FRANCIS  E.  BAKER,  Circuit  Judge* Indianapolis,  Ind. 

Hon.  CHRISTIAN  C.  KOHL.SAAT,    District  Judge,  N.    D.    Illinois Clilcago,  111. 

Hon.  WILLIAM   J.   ALLEN,   District   Judge,   8.    D.    Illinois Springfield.  IlL 

Hon.  J.  OTIS  HUMPHREY.  District  Judge.  S.  D.  Illinois ; Springfield.  111. 

Hon.  JOHN  H.  BAKER,  District  Judge,   Indiana Indianapolis,  Ind. 

Hon.  WILLIAM  H.  SEAMAN.  District  Judge.  E.  D.  Wisconsin Slieboygan,  Wis. 

Hon.  ROMANZO  BUNN,  District  Judge,  W.  D.  Wisconsin Madison,  Wis. 


EIGHTH  CIRCUIT. 


Hon.  DAVID  J.  BREWER,  Circuit  Justice Washington,  D.  G. 

Hon.  HENRY  C.  CALDWELL,  Circuit  Judge LitUe  Rock,  Ark. 

Hon.  WALTER  H.  SANBORN.  Circuit  Judge St  Paul,  Minn. 

Hon.  AMOS  M.  THAYER.  Circuit  Judge St  Louis,  Mo. 

Hon.  JACOB  TRIEBER,  District  Judge,  E.  D.  Arkansas Little  Rock,  Ark. 

Hon.  JOHN  H.  ROGERS,  District  Judge,  W.  D.  Arkansas Ft  Smith.  Ark. 

Hon.  MOSES  HALLETT,  District  Judge,  Colorado Denver,  Colo. 

Hon.  OLIVER  P.  SHIRAS,  District  Judge,  N.  D.  Iowa Dubuque.  Iowa. 

Hon.  SMITH  McPHERSON,  District  Judge,  S.  D.  Iowa Red  Oak,  Iowa. 

Hon.  WILLIAM  C.  HOOK.  District  Judge,  Kansas Leavenworth.   Kan. 

Hon.  WM.  LOCHREN,  District  Judge,  Minnesota Minneapolis,  Minn. 

Hon.  ELMER  B.  ADAMS,  District  Judge,  E»  D.  Missouri St  Louis,  Mo. 

Hon.  JOHN  F.  PHILIPS.  District  Judge,  W.  D.  Missouri Kansas  City,  Mo. 

Hon.  W.  H.  MUNGER,  District  Judge,  Nebraska Omaha,  Neb. 

Hon.  CHARLES  F.  AMIDON,  District  Judge.  North  Dakota Fargo.  N.  D. 

Hon.  JOHN  B.  CARLAND,  District  Judge,  South  Dakoto Sioux  Falls.  S.  D. 

Hon.  JOHN  A.  MARSHALL,  District  Judge,  Utah Salt  Lake  City.  UUh. 

Hon.  JOHN  A.  RINER,  District  Judge,  Wyoming Cheyenne,  Wyou 


NINTH  CIRCUIT. 


Hon.  JOSEPH  McKENNA,   Circuit  Justice Washington,   D.   a 

Hon.  WM.  W.  MORROW,  Circuit  Judge San  Francisco,  CaL 

Hon.  WILLIAM  B.  GILBERT,  Circuit  Judge. PorUand,  Or. 

Hon.  ERSKINE  M.  ROSS.  Circuit  Judge Los  Angeles.  CaL 

Hon.  JOHN  J.  DE  HAVEN,  District  Judge.  N.  D.  California San  Francisco,  Cal. 

Hon.  OLIN  WELLBORN.  District  Judge.  S.  D.  California Los  Angeles.  Cal. 

Hon.  HIRAM  KNOWLES.  District  Judge.  Montana Helena.  Mont 

Hon.  CORNELIUS  H.  HANFORD.  District  Judge.  Washington Seattle.  Wash. 

Hon.  THOMAS  P.  HAWLEY.  District  Judge.  Nevada Carson  City.  Nev. 

Hon.  CHARLES  B.  BELLINGER,   District  Judge.   Oregon Portland.   Or. 

Hon.  JAMES  H.  BEATTY.  District  Judge.  Idaho Boise  City,  Idaho. 

Hon.  MELVILLE  C.  BROWN,  District  Judge,  Alaska,  First  Division Junean. 

Hon.  ARTHUR  H.  NOYES,  District  Judge,  Alaska,  Second  Division.  ..•• St  Michaels. 

Hon.  JAMES  WICKERSHAM,  District  Judge,  Alaska.  Third  Division. Eagle  City. 

*  Appointed  Circuit  Judge  January  U,  1902. 
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VAN  HORN  ▼.  K;ITTITAS  COUNTX. 
(Circuit  Court,  D.  Washington,  W.  D.    November  29,  1001.) 

1.  Cohtraots^Illegal  Cohdition-^Fbignbd  Suit. 

A  contract  between  a  county  and  a  bidder  for  an  issue  of  its  bonds, 
by  which  the  county  agrees  to  sell  the  bonds  to  the  bidder  on  condition 
that  he  will  cause  a  feigned  suit  to  be  brought  and  prosecuted  to  the 
supreme  court  of  the  state  to  determine  the  yalidity  of  the  bonds  prior 
to  their  Issuance,  the  expense  to  be  paid  by  the  county.  Is  an  indivisible 
contract,  and  void  in  its  entirety,  because  the  condition  precedent  Is 
contrary  to  public  policy. 

it  Fedbral  CouRTs-^nRisDicTioN— Allboatiov  of  Jurisdictional  Facts. 

In  an  action  in  a  federal  court  on  a  demand  assigned  to  plaintiff  by  a 
partnership,  an  allegation  in  the  complaint  that  each  and  all  of  the  mem- 
bers of  such  partnership  are  ''citizens  of  the 'state  of  Illinois  or  of  the 
state  of  New  York"  is  evasive  and  insufficient  as  an  allegation  of  juris- 
dictional fact8.ir 

Action  at  law  to  recover  damages  for  breach  of  a  contract  on 
the  part  of  Kittitas  county  to  issue  and  sell  bonds  to  the  amount 
of  $8i,ooo  for  funding  the  county  debt.  Demurrer  to  complaint  on 
the  ground  that  a  condition  in  the  contract  requiring  the  purchasers 
to  cause  a  suit  to  be  brought  against  the  county,  and  prosecuted 
to  a  final  determination  in  the  supreme  court  of  the  state,  for  the 
purpose  of  testing  the  validity  of  the  proposed  bonds,  was  con- 
trary to  public  policy,  and  made  the  contract  void.  Demurrer  sus- 
tained. 

Stiles  &  Nash,  for  plaintiff. 
Mires  &  Warner,  forv  defendant, 

HANFORD,  District  Judge.  A  statute  of  this  state  authorizes 
any  county  to  issue  bonds  to  a  limited  amount  for  the  purpose  of 

i^Averments  of  citizenship  to  show  Jurisdiction  of  federal  courts,  see  note 
to  Shipp  V.  Williams,  10  a  G.  A«  2dl« 
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funding  its  indebtedness.  See  Laws  .1889-90,  p.  37.  The  complaint 
alleges,  as  the  plaintiff's  cause  of  action,  that  the  board  of  county 
commissioners  of  Kittitas  county,  under  authority  conferred  by  the 
statute  referred  to,  ordered  an  issue  of  funding  bonds  to  the  amount 
of  $81,000,  and  advertised  for  bids  for  the  proposed  bonds;  that 
the  firm  of  Farson,  Leach  &  Co.  were  the  highest  bidders,  and 
their  bid  was  accepted  by  the  board,  upon  a  condition,  however, 
tliat  the  bidders  were  to  provide  the  printed  or  lithographed  blanks 
for  the  bonds,  and  cause  a  suit  to  be  brought  against  the  county, 
and  prosecuted  to  a  final  determination  in  the  supreme  court  of 
the  state,  for  the  purpose  of  testing  the  validity  of  the  bonds,  and 
that^tbey  should, be;  bound  by  the  decision  of  the  supreme  court, 
an^.'Hiat  t\ic  feJ^lieDi^es  to  be  incurred  in  providing  the  printed  or 
litho^rapKefl  Ijlanlcs'ajfid  the  cost  of  the  proposed  litigation  should 
.•aipt;fe:sj>pe*d'ji>  t5e;*'Siggregate  $500,  which  was  to  be  paid  by  the 
•eeohtyr  ItfiaftHfe* bidders  assented  to  said  condition,  and  thereafter 
did  provide  the  blanks,  and  did  cause  a  lawsuit  to  be  instituted 
against  the  county  trea3urer  of  Kittitas  county,  and  prosecuted  to  a 
final  determination  in  the  supreme  court  of  the  state,  for  the  pur- 
pose of  testing  the  validity  of  said  bonds  (see  Williams  v.  Shoudy, 
12  Wash.  362,  41  Pac.  169) ;  that  thereafter  the  county  Refused  to 
deliver  the  bonds  to  the  bidders,  and,  in  violation  of  its  agreement, 
disposed  of  the  same  to  other  parties,  receiving  therefor  a  higher 
premium  than  had  been  offered  by  Farson,  Leach  &  Co.,  who 
thereby  suffered  a  loss  of  the  expenses  and  costs  which  they  had 
incurred,  amounting  to  $500,  and  of  the  profits  which  they  would 
have  made  on  the  transaction,  amounting  to  $6,000,  and  that  Far- 
son,  Leach  &  Co.  having  a  claim  against  the  county  for  damages 
to  the  amount  of  $6,500,  as  above  stated,  assigned  said  claim  to 
the  plaintiff.  It  is  not  shown  that  at  the  time  of  advertising  the 
bonds  for  sale  there  was  any  dispute  as  to  the  right  of  the  county 
commissioners  to  issue  the  bonds,  nor  as  to  the  legality  of  the  sale 
of  the  bonds  to  Farson,  Leach  &  Co.  for  the  amount  of  their  bid, 
and  it  must  be  inferred  from  what  is  shown  by  the  complaint  that 
the  plaintiff  in  the  case  of  Williams  v.  Shoudy  was  instigated  to 
commence  the  action  for  the  accommodation  of  Farson,  Leach  & 
Co.  and  the  board  of  county  commissioners,  and  that  all  parties 
concerned  were  interested  in  obtaining  a  decision  affirming  the  le- 
gality of  the  bonds. 

From  the  allegations  of  the  complaint,  and  the  necessary  infer- 
ences to  be  drawn  therefrom,  the  contract  sued  upon  contained  a 
condition  precedent ;  that  is  to  say,  the  county  was  not  obligated  to 
issue  its  bonds  unless  Farson,  Leach  &  Co.  should  first  be  instru- 
mental in  causing  litigation,  and  securing  a  decision  of  the  supreme 
court  of  the  state  affirming  the  validity  of  the  bonds.  The  agree- 
ment, therefore,  was  not  divisible,  and,  as  the  only  obHgation  of  the 
county  was  made  dependent  upon  performance  of  the  condition  by 
Farson,  Leach  &  Co.,  the  contract  is  entirely  void  if  performance 
of  the  condition  was  unlawful.  The  courts  of  this  state  are  not 
required  by  the  constitution  or  laws  of  the  state  to  counsel  or  ad- 
vise the  county  commissioners  in  advance  as  to  the  legality  or  wis- 
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dom  of  any  contemplated  action,  and  yet  it  has  become  a  common 
practice  for  Eastern  and  foreign  investors,  negotiating  for  the  pur- 
chase of  county  or  municipal  bonds,  to  require  proceedings  in- 
tended to  forestall  any  subsequent  decision  by  the  c6urts  of  the 
state  of  questions  affecting  the  validity  of  the  bonds.  The  practice 
is  from  every  point  of  view  vicious.  It  involves,  in  the  first  place, 
a  conspiracy  to  deceive  the  courts,  by  presenting  cases  for  decision 
involving  no  real  controversy;  and,  as  the  parties  to  all  such  ficti- 
tious litigation  are  united  in  interest,  the  temptation  must  be  strong 
to  array  facts  and  conceal  facts  in  such  a  manner  as  to  obtain  a 
decision  advantageous  or  profitable  to  the*  conspirators,  and  at  the 
same  time  forestall  any  fair  consideration  of  questions  affecting  the 
validity  of  the  bonds  which  real  litigants  may  afterwards  choose  to 
controvert  in  the  courts.  The  practice  of  bringing  feigned  law- 
suits into  court  was  condemned  by  the  supreme  court  of  the  United 
States  in  the  case  of  Lord  v.  Veazie,  8  How.  251,  256,  12  L.  Ed. 
1067,  1069,  and  in  the  opinion  by  Chief  Justice  Taney  the  court  said : 

"It  Is  the  office  of  courts  of  Justice  to  decide  tlie  rights  of  persons  and  of 
property,  when  the  persons  interested  cannot  adjust  them  by  agreement  be- 
tween themselves,  and  to  do  this  upon  the  full  hearing  of  both  parties;  and 
any  attempt,  by  a  mere  colorable  dispute,  to  obtain  the  opinion  of  the  court 
upon  a  question  of  law  which  a  party  desires  to  know  for  his  own  interest 
or  his  own  purpose,  when  there  Is  no  real  and  substantial  controversy  be- 
tween those  who  appear  as  adverse  parties  to  the  suit,  Is  an  abuse  which 
courts  of  justice  have  always  reprehended,  and  treated  as  a  punishable  con- 
tempt of  court" 

In  an  opinion  by  Chief  Justice  Greene,  in  the  case  of  Connoly  v. 
Cunningham,  2  Wash.  T.  242,  5  Pac.  473,  the  supreme  court  of 
Washington  Territory  denounced  a  similar  agreement  to  the  one 
pleaded  in  this  case,  severely,  as  follows: 

"Any  deceit  is  entirely  inconsistent  with  that  perfect  directness  and 
openness  which  should  characterize  parties  when  they  seek  the  intervention 
of  their  sovereign  to  adjust  in  court  their  difficulties.  Every  agreement  to 
practice  such  deceit  Is  fraudulent,  against  public  policy,  and  void." 

Numerous  other  decisions,  upholding  the  same  doctrine,  are  col- 
lated in  9  Enc.  PI.  &  Prac.  p.  720. 

For  the  reasons  above  stated,  I  consider  the  contract  pleaded  to 
be  void,  and  on  that  ground  the  demurrer  will  be  sustained.  The 
complaint  is  also  defective  in  its  allegations  of  jurisdictional  facts, 
in  this :  that  the  members  of  the  firm  of  Parson,  Leach  &  Co.  are 
alleged  to  be  each  and  all  citizens  of  the  United  States  of  America, 
and  citizens  of  the  state  of  Illinois  or  of  the  state  of  New  York. 
This  allegation  is  evasive.  It  does  not  show  that  either  member 
of  the  firm  was  a  citizen  of  the  state  of  Illinois,  nor  that  either 
member  of  the  firm  was  a  citizen  of  the  state  of  New  York.  If 
the  facts  warrant,  this  defect  might  be  cured  by  an  amendment, 
which  would  be  permitted  if  the  pleading  showed  that  there  was  a 
meritorious  cause  of  action.  But  as  the  plaintiff  has  already  shown 
that  the  contract  upon  which  his  action  is  founded  is  entirely  void, 
it  will  be  useless  to  amend  the  allegations  as  to  the  citizenship  of 
the  plaintiff's  assignors. 
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OOBMOS  EXPLORATION  CX>.  r.  6RAT  EAGLB  OIL  GO.   et  al. 

PACIFIC  LAND  &  IMPROVEMENT  00.  T,  BLWOOD  OIL  CO.  et  aL 

(Circuit  Court  of  Appeals,  Ninth  Circuit    November  15,  lOOL) 

Nog.  671,  672. 

1.  Public  Lands— Jukisdiction  of  Courts. 

The  federal  courts  are  without  jurisdiction  to  entertain  a  suit  to  de- 
termine the  respective  rights  of  the  parties  in  land  the  title  to  which 
remains  in  the  United  States,  and  in  regard  to  which  a  contest  betweeii 
the  parties  is  pending  in  the  land  department 

2l  Equity  Jurisdiction— Federal  Courts— Suit  to  Recoyeb  Possession  of 
Lands. 

A  federal  court  of  equity  is  without  Jurisdiction  of  a  suit  to  deter- 
mine the  title  or  right  of  possession  to  lands  brought  by  one  who  Is 
out  of  possession  against  a  claimant  in  possession,  and  averments  in  a 
bill  that  defendant  has  drilled  oil  wells  on  the  land,  and  is  taking  oil 
therefrom,  against  which  an  injunction  is  prayed,  are,  in  effect  aver- 
ments that  defendant  is  in  possession,  and  render  the  bill  subject  to 
demurrer,  as  in  purpose  and  effect  an  ejectment  bill. 

&  Public  Lands— Exchange  under  Forest  Reservation  Act— Lands  Subject 
TO  Selection. 

Public  lands  are  "vacant  and  open  to  settlement"  and  therefore  suD- 
Ject  to  selection  in  lieu  of  relinquished  forest  reserve  lands  covered  by 
patent  under  Act  June  4,  1897  (30  Stat  36),  only  when  they  are  un- 
occupied by  others,  are  free  from  other  claim  of  record,  and  are  non- 
mineral  in  character.  It  devolves  on  the  person  making  the  selection  to 
establish  such  facts  by  proof,  so  far  as  they  are  not  shown  by  the  rec- 
ords. 

4,  8aice— Land  Office  Regulations. 

The  commissioner  of  the  general  land  offlcfr  has  authority  to  make  regu- 
lations respecting  disposal  of  the  public  lands,  and  such  regulations,  when 
not  repugnant  to  the  act  of  Congress,  have  the  force  and  effect  of  law. 
The  regulations  of  the  commissioner  relative  to  lieu  land  selections  under 
the  act  of  June  4,  1897  (prescribed  June  30,  1897),  are  reasonable  and  are 
intended  and  well  calculated  to  carry  into  effect  the  intent  and  true  mean- 
ing of  the  act  of  Congress,  and  should  be  complied  with. 

G.  Same—Vacant  Lands— Occupanct  by  E&ploeer  fob  Minerals. 

Land  was  not  '^vacant  and  open  to  settlement"  and  subject  to  selec- 
tion under  such  act  where  at  the  time  of  the  application  it  was  in  the 
actual  occupancy  of  others  engaged  in  exploring  it  for  oil,  under  oil 
placer  mining  locations  previously  made  by  them,  although  such  loca- 
tions did  not  appear  by  the  records  of  the  local  land  office,  and  although 
they  were  not  valid  as  against  the  United  States,  because  there  had 
been  no  previous  discovery  of  oil  on  the  land,  where  the  locators  prose- 
cuted the  work  of  exploration  with  due  diligence,  and  with  the  result 
of  discovering  oil  in  paying  quantities  before  the  selection  by  the  ap- 
plicant under  the  forest  reserve  act  had  been  approved  by  the  land  de- 
partment While  lawfully  occupied  by  one  engaged  in  mailing  such  ex- 
ploration, either  under  an  invalid  location  or  without  having  made  any 
location  at  all,  land  is  not  •*vacant"  within  the  meaning  of  the  act;  nor 
is  it  open  to  settlement  where,  as  the  result  of  such  exploration,  its  miner- 
al character  is  established,  while  the  title,  both  legal  and  equitable,  re- 
mains in  the  United  States. 
Gilbert  Chrcuit  Judge,  dissenting. 

Appeal  from  the  Circuit  Court  of  the  jjnited  States  for  the  Soutb- 
ttn  District  of  California. 


Digitized  by 


Google 


COSMOS   EXPLORATION   00.  V.  GRAY   EAGLE   OIL   CO.  6 

Tbe  bill  of  complaint  in  tbe  Pacific  Land  &  Improyement  Company  against 
the  Blwood  Oil  Ck>mpan7  alleges,  in  substance:  That  the  selection  by  com- 
plainant's predecessor  in  interest,  one  J.  R.  Johnston,  on  the  23d  day  of  De- 
cember, 1899,  under  the  act  of  congress  of  June  4, 1997,  entitled  "An  act  mak- 
ing appropriations  for  sundry  civil  expenses  of  the  government  for  the  fiscal 
year  ending  June  30,  1898,  and  for  other  purposes,"  of  the  E.  ^  of  the  S.  W. 
%  of  section  4  in  township  29  S.,  range  88  E.,  M.  D.  B.  &  M.,  containing  80 
acres  of  land,  and  no  more,  in  lieu  of  a  tract  of  80  acres  of  nonmineral  land 
mdnded  within  the  limits  of  a  public  forest  reservation,  for  which  the 
United  States  has  issued  to  him  a  patent,  and  which  the  said  Johnston  on 
December  20,  1899,  under  and  pursuant  to  the  provisions  of  said  act  of 
June  4,  1897,  relinquished  to  the  United  States  by  deed  of  conveyance  re- 
corded In  the  oflSce  of  the  county  recorder  of  the  county  in  which  said  tract 
is  situated,  which  Johnston  delivered  at  the  time  of  his  lieu  selection,  on  the 
23d  day  of  December,  1809,  to  the  register  and  receiver  of  the  land  office  at 
Yisalia,  Cal.,  within  which  the  selected  land  is  situate,  which  deed,  indorsed 
as  recorded  as  aforesaid,  the  said  Johnston  at  the  said  time  filed  in  said  local 
land  office,  together  with  a  full  and  correct  abstract  of  his  title  to  the  relin- 
quished tract,  duly  certified  as  such  by  the  county  recorder  of  the  county  in 
which  the  tract  is  situated,  showing  him  to  be  the  owner  thereof  in  fee,  free 
from  any  incumbrance,  at  the  time  of  such  relinquishment,  together  .with  his 
nonmineral  affidavit,  and  together  with  his  selection  of  the  E.  ^  of  the  S.  W. 
%  of  said  section  4  in  lieu  of  the  tract  relinquished.  That  on  the  said  23d 
day  of  December,  1899,  s'aid  register  and  receiver  duly  accepted  and  filed 
said  deed,  abstract  of  title^  nonmineral  affidavit,  and  selection  of  the  said 
Johnston,  and  duly  entered  such  selection  upon  the  official  records  of  his 
office.  That  the  register  did  then  and  there  certify  that  the  tract  so  selected 
by  the  said  Johnston  was  free  from  conflict;  that  there  was  no  adverse  filing, 
entry,  or  claim  thereto;  that  the  selected  lands  were,  at  the  time  of  selection, 
unappropriated,  vacant  public  lands  of  the  United  States,  open  to  settlement, 
and  retui-ued  by  the  surveyor  general  as  agricultural  in  character;  that  such 
lands,  when  selected,  did  not  contain  any  known  minerals  or  known  petro- 
leum or  known  mineral  oils;  that  no  mineral,  petroleum,  or  known  mineral 
oil,  or  mineral  substance  of  any  kind,  had  ever  been  discovered  within  the 
limits  thereof.  That  on  April  11,  1900,  Johnston  conveyed  the  tract  so 
selected,  and  all  his  right,  title,  and  interest  therein,  to  the  complainant, 
who  has  ever  since  been  the  owner  thereof.  That  the  defendants  based  their 
claim  to  the  tract  in  controversy  upon  a  certain  pretended  placer  mining  loca- 
tion covering  the  S.  W.  %  of  said  section  4,  alleged  to  have  been  made  on 
June  11,  1899,  under  the  mining  laws  of  the  United  States,  by  eight  named 
persons,  whose  interests  the  defendants  claimed  to  have  acquired  by  mesne 
conveyances.  That  said  location  was  void  for  the  reason  that  no  discovery 
of  oil  or  other  mineral  was  made  within  its  limits  until  after  the  selection 
by  said  Johnston  as  aforesaid.  That,  after  the  lands  in  controversy  were 
selected  by  said  Johnston,  certain  of  the  defendants  filed  in  the  local  land 
office  at  Yisalia  a  written,  verified  protest  against  such  selection,  wherein  it 
was  alleged  that  said  lands  were  not  subject  to  selection  under  said  act,  for 
the  reason  that  the  same  was  mineral  land,  and  was  included  within  the 
boimdaries  of  a  valid  placer  location.  That  said  protest  prayed  that  the 
commissioner  of  the  general  land  office  order  a  hearing  to  determine  the  min- 
eral character  of  said  lands,  and  that  the  selection  thereof  made  by  said 
Johnston  be  rejected.  That  said  protest  is  pending  before  the  commissioner 
of  the  general  land  office.  That  the  same  is  insufficient  to  justify  a  hearing 
being  ordered  by  the  land  department  to  determine  the  character  of  said 
land,  or  to  change  its  classification  as  fixed  by  the  report  of  the  surveyor 
general,  for  the  reason  that  the  same  does  not  show  that  there  was  any 
known  mine  or  any  known  salines  or  any  known  or  existing  petroleum  wells 
or  known  petroleum  deposits  on  the  selected  land  at  the  time  of  its  selec- 
tion, showing  the  same  to  be  more  valuable  for  mining  than  agricultural  or 
other  purposes.  That  notwithstanding  Johnston  acquired  the  complete  equi- 
table title  to  the  land  in  controversy  by  his  selection  thereof,  and  notwith- 
standing that  he  was  entitled  to  the  complete  and  uninterrupted  enjoyment 


Digitized  by 


Google 


6    .  112  FEDERAL  REPORTER. 

and  possession  of  the  same,  the  defendants,  against  the  will  of  the  said  John* 
ston,  knowing  that  said  land  had  been  selected  by  htm  under  the  act  of  con- 
gress aforesaid,  and  knowing  his  rights  in  the  premises,  without  any  right 
in  themselves,  or  any  of  them,  did,  on  or  about  the  6th  day  of  January,  1900, 
by  themselves  and  their  employes,  without  right,  and  wrongfully  and  unlaw- 
fully, and  without  the  knowledge  or  consent  of  said  Johnston,  and  in  disre- 
gard of  his  rights,  enter  upon  and  became  possessed  of  the  lands  in  question, 
and  erected  a  derrick  and  other  machinery  thereon,  and  proceeded  to  exca- 
vate the  soil  thereof  and  to  bore  a  well  therein,  seeking  for  petroleum  oil 
therein,  for  the  purpose  of  taking  the  same,  if  found,  to  their  own  use,  and 
removing  the  same.  That  afterward,  about  the  last  of  January,  1900,  the 
defendants  found  in  said  well  petroleum  oil  in  profitable  quantities,  and  that 
they  are  engaged  in  wrongfully  and  unlawfully  pumping  large  quantfties  of 
oil  from  said  well,  and  removing  the  same  from  said  lands,  and  selling  and 
disposing  of  and  marketing  the  same,  and  appropriating  the  proceeds  thereof 
to  their  own  use,  and  will  continue  to  do  so,  to  the  great  waste  and  irrep- 
arable injury  of  said  premises,  unless  restrained  therefrom  by  order  of  in- 
junction, and  that,  unless  restrained  by  order  of  the  court,  the  defendants  will 
bore  other  wells  upon  said  premises,  and,  if  successful  in  obtaining  petroleum 
therein,  will  take  such  peti'oleum  therefrom  and  market  the  same  for  their 
own  use.  and  benefit,  and  that  complainant  has  no  complete  or  adequate  legal 
remedy  against  the  wrongs  complained  of.  The  prayer  of  the  bill  is  for  a 
temporary  injunction,  restraining  the  defendants  from  further  boring  of  wells 
upon  the  premises  and  the  further  removing  of  oil  therefrom,  and  that  upon 
the  final  hearing  such  injunction  be  made  perpetual.  It  also  asks  a  decree 
adjudging  that  complainant  has  the  full,  complete,  and  equitable  title  to  the 
premises;  that  the  adverse  claims  of  the  defendants  thereto  are  wholly  with- 
out right  and  unfounded;  that  a  receiver  be  appointed  to  take  possession  of 
the  property,  and  preserve  the  same  and  the  products  thereof  until  the  fur- 
ther order  of  the  court;  and  for  such  other  relief  as  may  be  proper  in  the 
premises.  The  act  of  congress  of  June  4,  1897,  before  referred  to,  contains, 
among  other  things,  the  following  provisions:  "That  in  cases  in  which  a 
tract  covered  by  an  unperfected  bona  fide  claim  or  by  a  patent  is  included 
within  the  limits  of  a  public  forest  reservation,  the  settler  or  owner  thereof 
may,  if  he  desires  to  do  so,  relinquish  the  tract  to  the  government,  and  may 
select  in  lieu  thereof  a  tract  of  vacant  land  open  to  settlement  not  exceeding 
in  area  the  tract  covered  by  his  claim  or  patent;  and  no  charge  shall  be 
made  in  such  cases  for  making  the  entry  of  record  or  issuing  the  patent  to 
cover  the  tract  selected:  provided  further,  that  in  cases  of  unperfected  claims 
the  requirements  of  the  laws  respecting  settlement,  residence,  improvements, 
and  so  forth  are  complied  with  on  the  new  claims,  credit  being  allowed  for 
the  time  spent  on  the  relinquished  claims."  30  Stat  86.  To  the  bill  of  com- 
plaint the  defendants  interposed  a  demurrer  upon  the  grounds:  "(1)  That 
enough  does  not  appear  upon  the  face  of  the  bill  to  show  this  court's  Jurisdic- 
tion of  the  subject-matter  of  the  suit;  (2)  that  complainant  has  not  by  its 
said  bill,  stated  any  cause  entitling  it  to  any  relief  against  the  defendants, 
or  either  of  them;  (3)  that  the  said  bill  is  altogether  multifarious;  (4)  that  it 
appeareth  by  the  plaintiff's  own  showing,  by  the  said  bill,  that  it  is  not  enti- 
tled to  the  relief  prayed  by  the  bill  against  these  defendants,  or  either  or 
of  any  of  them,  nor  to  any  relief  against  these  defendants,  or  either  of  them 
or  any  of  them," — and  prays  the  Judgment  of  the  court  whether  they,  or 
either  of  them,  should  be  compelled  to  make  any  answer  to  the  said  bilL 
(0.  C.)  104  Fed.  20. 

Shirley  C.  Ward,  Jefferson  Chandler,  and  J.  W.  Swanwick  (John 
H.  Mitchell,  John  M.  Thurston,  and  T.  C.  Van  Ness,  of  counsel), 
for  appellants. 

Frank  H.  Short,  J.  S.  Chapman,  and  C.  Linkenbach  (George  W. 
Baker,  of' counsel),  for  appellees. 

Before  GILBERT  and  MORROW,  Circuit  Judges,  and  HAW- 
LEY,  District  Judge. 
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HAWLEY,  District  Judge,  after  stating  the  foregoing  facts,  de- 
livered the  opinion  of  the  court. 

The  legal  questions  involved  in  these  cases  on  appeal  are  iden- 
tical. The  facts  are  substantially  the  same.  There  is  no  differ- 
ence between  them,  so  far  as  the  demurrer  to  the  bill  is  concerned, 
except  in  two  particulars.  The  demurrer  in  the  Pacific  Land  & 
Improvement  case  makes  as  one  of  its  objections  to  the  bill  that 
it  is  multifarious.  No  such  objection  is  urged  against  the  bill  in 
the  Cosmos  Exploration  case.  In  the  Pacific  Land  &  Improve- 
ment case  there  was  no  amended  application  made  in  the  land  office. 
It  stands  upon  the  single  application  made  on  the  23d  day  of  De- 
cember, 1899.  Following  the  course  adopted  by  appellant's  coun- 
sel, we  shall  confine  the  discussion  to  the  Pacific  Land  &  Improve- 
ment case,  because,  as  was  said  by  the  court  below,  "these  cases 
were  heard  together,  and  may  be  so  considered  and  determined, 
as  the  principal  questions  involved  are  common  to  them  both." 

Upon  the  filing  of  the  bill  the  court  made  an  order  requiring  de- 
fendants to  show  cause,  if  any  they  had,  why  a  preliminary  injunc- 
tion should  not  be  granted  as  prayed  for.  The  defendants  appeared 
and  interposed  a  demurrer  to  the  bill.  Upon  the  hearing  of  the 
rule  to  show  cause  a  large  number  of  affidavits  were  presented  by 
both  sides.  The  defendants  in  the  meantime  had  answered  the  bill, 
and  their  answers  were  used  as  affidavits  upon  the  hearing  of  the 
rule  to  show  cause.  The  demurrer  was  argued  at  the  same  time 
and  submitted.  Thereafter  the  court  rendered  its  decision  and  de- 
cree, on  September  24,  1900,  "that  the  application  for  a  receiver 
and  for  an  injunction  be,  and  the  same  hereby  is,  denied ;  that  the 
demurrer  be,  and  hereby  is,  sustained;  and  that  the  bill  of  com- 
plaint be  dismissed  at  complainant's  costs," — and  on  September  26th 
entered  its  regular  decree  dismissing  the  bill.  This  appeal  is  taken 
only  from  the  order  and  decree  sustaining  the  demurrer  and  dis- 
missing the  bill.  The  discussion  of  these  questions  will  be  confined 
to  the  facts  alleged  in  the  bill. 

Did  the  court  err  in  sustaining  the  demurrer?  Did  it  err  in  dis- 
missing the  bill?  Does  it  appear  upon  the  face  of  the  bill  that  the 
circuit  court  had  jurisdiction  of  the  parties  and  the  subject-matter 
of  the  suit?  The  contentions  of  the  respective  parties  are  clearly 
outlined  by  the  several  allegations  contained  in  the  bill  of  complaint, 
and  the  first  and  most  important  question  that  arises  herein  is 
whether  or  not  appellant  has  by  such  averments  "stated  itself  out 
of  court."  This  is  the  vital  point  upon  which  the  merits  of  this 
case,  in  so  far  as  the  demurrer  is  concerned,  hinges. 

The  demurrer,  interposed  by  defendants,  questions  the  jurisdiction 
of  the  circuit  court.  We  are  of  opinion  that  the  federal  courts  are 
without  jurisdiction  to  entertain  a  suit  to  determine  the  respective 
rights  of  the  parties  to  any  land  to  which  the  title  remains  in  the 
government  of  the  United  States,  in  regard  to  which,  as  shown 
by  the  averments  in  the  present  bill,  a  contest  between  the  parties 
is  pending  in  the  land  department  of  the  government.  In  Savage 
y.  Worsham  (C.  C.)  104  Fed.  18,  Judge  Ross  said: 
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*'It  would  seem  from  the  bill  that  the  title  to  the  laiid  In  qtiestlon  Is  still 
in  the  United  States,  and  that  the  contest  between  complainant  and  respond- 
ent in  respect  to  it  is  yet  pending  in  the  land  department  If  so,  it  is  clear 
that  the  suit  cannot  be  maintained.  'After  the  United  States  has  parted 
with  its  title,  and  the  individual  has  become  vested  with  it,  the  equities  sub- 
ject to  which  he  holds  may  be  enforced,  but  not  before.*  Johnson  v.  Tows- 
ley,  13  Wall.  72,  20  L,  Ed.  485;  Shepley  v.  Cowan,  91  U.  S.  330,  23  L.  Ed. 
424;  Marquez  r.  Frisbie.  101  U.  S.  473,  26  L.  Ed.  800." 

Humbird  v.  Avery  (C.  C.)  no  Fed.  465,  471. 

An  action  of  ejectment  cannot  be  maintained  in  the  courts  of  the 
United  States  on  a  merely  equitable  title.  Frost  v.  Spitley,  121  U. 
S.  552,  556,  7  Sup.  Ct.  1 129,  30  L.  Ed.  loio;  Carter  v.  Ruddy,  166 
U.  S.  493,  496,  17  Sup.  Ct.  640,  41  L.  Ed.  1090,  and  authorities  there 
cited. 

The  averments  in,  the  bill,  by  whatever  name  it  may  be  called, 
are  susceptible  of  the  construction  that  the  defendants  are  in  pos- 
session of  the  land  in  controversy.  "It  is  true,"  as  was  said  by 
Wellborn,  J.,  in  Gas  Co.  v.  Miller  (C.  C.)  96  Fed.  12,  23,  "that  the 
bill  does  not,  in  terms,  allege  that  the  defendants  are  in  posses- 
sion, but  the  acts  charged  against  the  defendants  are  such  as  neces- 
sarily imply  actual  possession  or  occupancy  of  the  land."  While 
such  a  bill  might  be  maintained  under  the  state  law,  it  is  not  cog- 
nizable by  a  federal  court  of  equity,  the  remedy  being  at  law. 

In  Erskine  v.  Oil  Co.  (C.  C.)  80  Fed.  583,  585,  Buffington,  J.,  in 
discussing  this  question,  said: 

"While  the  bill  does  not,  in  words,  pray  to  acquire  possession  of  the  wells, 
yet  in  substance  and  effect  that  is  its  purpose.  It  seeks  to  restrain  respond- 
^it  from  operating  the  wells  or  talking  the  oil,  and  these  acts  are,  where  oil 
and  gas  are  concerned,  the  essential  attributes  of  possession.  The  supreme 
court  of  Pennsylvania,  in  the  case  of  Gas  Co.  v.  De  Witt,  130  Pa.  250,  18  Atl. 
725,  6  L.  R.  A.  733,  after  discussing  the  peculiar  character  of  gas  and  oil 
and  their  production,  say:  *The  one  who  controls  the  gas  [the  subject-matter 
of  the  case  before  it]  has  it  in  his  grasp,  so  to  speak, — is  the  one  who  has 
possession  in  the  legal  as  well  as  in  the  ordinary  sense  of  the  word.'  A  bill, 
then,  which  in  substance  would  deprive  one  in  possession  of  everything 
which  constitutes  possession,  whatever  it  is  in  name,  is  in  fact  one  to  devest 
possession,  or  what  is  known  as  an  'ejectment  bill.'  *  *  *  In  the  federal 
courts  the  line  between  law  and  equity,  and  consequently  between  legal  and 
equitable  rights  and  remedies,  has  been  sharply  defined,  and  strictly  ob- 
served. The  provision  of  the  constitution  vesting  Judicial  powers  *ln  cases 
in  law  and  equity  •  •  •  between  citizens  of  different  states*  recognizes 
the  distinction.  A  constitutional  amendment  insures  the  right  of  trial  by 
jury  *in  suits  at  common  law  when  the  value  in  controversy  shall  exceed 
twenty  dollars,'  and  the  sixteenth  section  of  the  judiciary  act  of  1789  pro- 
vides 'that  suits  in  equity  shall  not  be  sustained  in  either  of  the  courts  of 
the  United  States  in  any  case  where  plain,  adequate,  and  complete  remedy 
may  be  had  at  law.'  And  to  such  length  have  these  provisions  been  extended 
that  it  has  been  held  (Allen  v.  Car  CJo.,  139  U.  S.  (562,  11  Sup.  Ct  683,  35  L. 
Ed.  305):  *If  the  court,  in  looking  at  the  proofs,  found  none  of  the  matters 
which  would  make  a  proper  case  for  equity,  it  would  be  the  duty  of  the  court 
to  recognize  the  fact,  and  give  it  effect,  though  not  raised. by  the  pleadings 
nor  suggested  by  counsel.*  And  rightly  so,  for  we  are  here  dealing  with  the 
constitutional  right  of  the  citizen,  and,  as  was  said  by  Mr.  Justice  Campbell 
in  Hipp  V.  Babin,  19  How.  278,  15  L.  Ed.  635.  'whenever  a  court  of  law  is 
competent  to  take  cognizance  of  a  right,  and  has  power  to  proceed  to  a  judg- 
ment which  affords  a  plain,  adequate,  and  complete  remedy,  without  the  aid 
of  a  court  of  equity,  the  plaintiff  must  proceed  at  law,  because  the  defendant 
has  a  constitutional  right  to  a  trial  by  jury.*    ♦    ♦    ♦    After  careful  con- 
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BideratSon,  we  are  of  opinion  complainants*  title  is  wholly  a  legal  one,  that 
ample  remedy  exists  at  law,  that  there  are  no  special  facts  or  circumstances 
In  this  case  calling  for  the  exercise  of  equitable  Jurisdiction,  and  that  the 
bill  is  an  ejectment  one.  With  a  disposition  on  our  part  to,  if  possible,  re- 
tain Jurisdiction  to  dispose  of  the  case  by  construing  the  will,  and  end  the 
controversy  between  the  parties,  we  are  unable  to  do  so.  The  cases  of  Hipp 
V.  Babln,  19  How.  278.  15  L.  Ed.  635;  Whitehead  v.  Shattuck.  138  U.  S.  14«. 
11  Sup.  C?t.  276.  34  L.  Ed.  873,  and  others  that  might  be  referred  to,  block 
the  way  to  a  federal  court  assuming  Jurisdiction  of  what  is,  in  substance  and 
real  purpose,  an  ejectment  bilL** 

In  Whitehead  v.  Shattuck,  138  U.  S.  146,  11  Sup.  Ct.  276,  34  L. 
Ed.  873,  the  bill  of  complaint,  among  other  things,  alleged  that, 
notwithstanding  complainant's  ownership  of  the  property  and  his 
right  to  its  immediate  possession  and  enjoyment,  the  defendants 
claimed  title  to  it,  and  were  in  its  possession,  holding  the  same 
openly  and  adversely  to  him;  that  their  claim  of  title  was  with- 
out foundation  in  law  or  at  equity;  and  that  it  was  made  in  fraud 
of  the  rights  of  the  plaintiff.  To  this  bill  the  defendants  demurred 
on  the  ground,  among  others,  that  it  appeared  from  it  that  the 
plaintiff  had  a  plain,  speedy,  and  adequate  remedy  at  law,  by  eject- 
ment, to  recover  the  real  property  described,  and  that  it  showed 
no  ground  for  equitable  relief.  The  demurrer  was  sustained.  In 
the  course  of  the  opinion  the  court  said : 

'The  Code  of  Iowa  enacts  that  'an  action  to  determine  and  quiet  the  title 
to  real  property  may  be  brought  by  any  one  having  or  claiming  an  interest 
therein,  whether  in  or  out  of  possession  of  the  same,  against  any  person 
claiming  title  thereto,  though  not  in  poeeeeslon,*  implying  that  the  action 
may  be  brought  against  one  in  possession  of  the  property.  And  such  has 
been  the  construction  of  the  provision  by  the  courts  of  that  state.  •  •  • 
If  that  be  its  meaning,  an  action  like  the  present  can  be  maintained  in  the 
courts  of  that  state,  where  equitable  and  legal  remedies  are  enforced  by  the 
same  system  of  procedure  and  by  the  same  tribunals.  It  thus  enlarges  the 
powers  of  a  court  of  equity,  as  exercised  In  the  state  courts;  but  the  law  of 
that  state  cannot  control  the  proceedings  in  the  federal  courts,  so  as  to  do 
away  with  the  force  of  the  law  of  congress  declaring  that  'suits  in  equity 
shall  not  be  sustained  in  either  .of  the  courts  of  the  United  States,  in  any 
case  where  a  plain,  adequate  and  complete  remedy  may  be  had  at  law,'  or 
the  constitutional  right  of  parties  in  actions  at  law  to  a  trial  by  a  Jury." 

The  opinion  in  that  case  was  written  by  Mr.  Justice  Field,  who 
also  wrote  the  opinion  in  Holland  v.  Challen,  no  U.  S.  15,  3  Sup. 
Ct.  495,  28  L.  Ed.  52,  relied  upon  by  appellant,  and  he  explains  and 
distinguishes  that  case  from  the  one  uijder  consideration. 

In  Black  v.  Jackson,  177  U.  S.  349,  361,  20  Sup.  Ct.  648,  44  L. 
Ed.  801,  the  court,*  in  discussing  similar  questions,  quotes  with  ap- 
proval the  language  of  the  court  in  Lacassagne  v.  Chapuis,  144  U. 
S.  119,  124,  12  Sup.  Ct.  661,  36  L.  Ed.  370,  as  follows: 

"The  plaintiff  was  out  of  possession  when  he  instituted  this  suit,  and  by 
the  prayer  of  this  bill  he  attempts  to  regain  possession  by  means  of  the  in- 
junction asked  for.  In  other  words,  the  effort  Is  to  restore  the  plaintiff  by 
Injunction  to  rights  of  which  he  had  been  deprived.  The  function  of  an  In- 
junction is  to  afford  preventive  relief,  not  to  redress  alleged  wrongs  which 
had  been  committed  already.  An  injunction  will  not  be  used  to  take  property 
out  of  the  possession  of  one  party  and  put  it  into  that  of  another.  ♦  ♦  • 
The  plaintiff  has  a  full,  adequate,  and  complete  remedy  at  law,  and  tlie  case 
is  not  one  for  the  jurisdiction  of  a  court  of  equity." 
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See,  also,  Gordon  v.  Jackson  (C.  C.)  72  Fed.  86;  Randolph  v. 
Allen,  19  C.  C.  A.  353,  73  Fed.  23,  30;  Grethcr  v.  Wright,  23  C.  C. 
A.  498,  75  Fed.  742,  748;  Childs  v.  Carlstein  Co.  (C.  C.)  76  Fed. 
86,  95 ;  Davidson  v.  Calkins  (C.  C.)  92  Fed.  230,  232,  and  authori- 
ties there  cited;  Morrison  v.  Marker  (C.  C.)  93  Fed.  692,  695, 
and  authorities  there  cited;  Hanley  v.  Coal  Co.  (C.  C.)  1 10. Fed.  62, 
69. 

We  are  of  opinion  that  the  circuit  court  had  no  jurisdiction  to 
try  the  title  to  the  property,  or  to  adjudge  the  complainant  to  be 
entitled  to  the  possession  thereof. 

Appellants'  counsel  claim  that  the  bill  was  framed  upon  the  theory 
that  the  controversy  of  the  parties  before  the  land  department  turned 
solely  upon  a  pure  question  of  law,  to  be  finally  determined  by  the 
court,  and  did  not  and  does  not  involve  any  question  of  fact  over 
which  the  land  department  had  or  has  exclusive  jurisdiction.  But, 
in  any  event,  if  the  court  should  hold  that  it  had  no  jurisdiction  to 
try  the  title  between  the  parties,  or  to  enter  a  decree  for  the  pos- 
session thereof  as  prayed  for  in  the  bill,  it  nevertheless  has  juris- 
diction and  should  have  entertained  the  bill  in  so  far  as  it  asked 
for  an  injunction  to  preserve  the  statu  quo  pending  the  determina- 
tion of  the  controversy  between  the  parties  in  the  land  depart- 
ment. The  general  disposition  of  the  courts  is  to  retain  jurisdic- 
tion of  any  subject  where  there  is  any  plausible  ground  of  equi- 
table cognizance  (Waite  v.  O'Neil  [C.  C]  72  Fed.  348,  356;  Ran- 
dolph V.  Allen,  19  C.  C.  A.  353,  73  Fed.  23,  30 ;  Grether  v.  Wright, 
23  C.  C.  A.  498,  75  Fed.  742,  749;  Greeley  v.  Lowe,  155  U.  S.  58, 
7S>  15  Sup.  Ct.  24,  39  L.  Ed.  69),  especially  where  such  jurisdiction 
would  not  infringe  upon  the  constitutional  rights  of  the  parties  to 
a  trial  by  jury. 

Does  the  bill  of  complaint,  from  any  legal  or  equitable  stand- 
point, state  facts  sufficient  to  show  that  complainant  is  entitled 
to  any  relief?  It  will  be  observed  from  the  allegations  contained  in 
the  bill  that  the  pleader  did  not  confine  himself  to  a  statement  of  the 
facts,  but  interjected  therein  his  construction  and  conclusion  not 
only  as  to  the  facts,  and  the  meaning  of  the  act  of  congress  of  June 
4,  1897,  but  also  his  views  in  regard  to  the  legal  principles  applicable 
thereto.  While  the  rule  is  well  settled  that  in  considering  the  points 
raised  by  a  demurrer  the  facts  stated  in  the  bill  must  be  treated  as 
true,  it  does  not  by  any  means  follow  that  the  conclusions  of  counsel 
as  to  the  law  must  likewise  be  accepted  as  correct.  It  is  the  duty 
of  the  court  to  determine  the  principles  of  law  applicable  to  the  facts 
stated  in  the  bill.  The  act  of  June  4,  1897,  is  the  measure  of  ap- 
pellant's rights  and  of  its  duties.  By  the  averments  in  its  bill  of 
complaint,  has  it  brought  itself  within  the  requirements  of  the  law?  A 
person  making  selections  of  land  under  the  provisions  of  the  act  of 
congress  of  June  4,  1897,  must  relinquish  to  the  government  the  tract 
in  the  forest  reservation,  and  submit  satisfactory  evidence  respecting 
the  title  thereto,  and  must  make  selection  of  the  tract  desired  in  ex- 
change for  the  tract  of  land  relinquished,  and  accompany  his  selection 
by  proof  showing  the  selected  land  to  be  of  the  condition  and  char- 
acter making  it  subject  to  selection.  These  are  the  essential  require- 
ments of  the  act. 
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The  principal  contentions  of  the  respective  parties  in  their  briefs 
and  upon  the  oral  argument  may  be  briefly  stated  ai  follows :  On 
the  part  of  appellant:  (i)  That  lands  are  vacant  and  open  to  settle- 
ment, and  hence  subject  to  selection  under  said  act,  when  no  other 
claim  thereto  is  disclosed  by  the  land  office,  records,  unless  at  the  date 
of  selection  they  are  known  to  contain  minerals  to  such  an  extent 
as  to  make  them  more  valuable  on  account  thereof  than  for  agricul- 
tural purposes;  (2)  that  defendants'  mining  locations  are  void  be- 
cause no.  discovery  of  petroleum  had  been  made  at  the  time  of  the 
location,  nor  until  after  the  lands  had  been  selected  by  appellant's 
grantor,  and  that,  notwithstanding  the  mining  locations  of  appellees, 
the  land  was  vacant  and  open  to  settlement  at  the  time  it  was  selected 
by  Johnston ;  (3)  that  the  equitable  title  to  lands  selected  in  lieu  of 
patented  lands  relinquished  vests  at  the  date  of  selection,  and  can- 
not be  impaired  by  subsequent  mineral  discoveries  in  the  land.  On 
the  part  of  appellees:  (i)  That  lands  are  vacant  and  open  to  settle- 
ment, and  therefore  subject  to  selection  under  said  act,  only  when 
they  are  unoccupied  by  others,  are  free  from  other  claim  of  record, 
and  are  nonmineral  in  character;  (2)  that  lands  selected  under  said 
act  in  lieu  of  reUnquished  forest  reserve  lands,  covered  by  patent,  re- 
main open  to  exploration  under  the  mining  laws  until  the  approval 
of  the  selection  by  the  land  department,  and  if  at  any  time  after  the 
selection,  and  before  its  approval,  the  selected  land  is  discovered  to 
contain  valuable  mineral  deposits,  its  mineral  character  will  be  there- 
by established,  and  the  selection  defeated. 

In  the  homestead  and  pre-emption  cases  questions  have  frequently 
arisen  as  to  the  known  character  of  the  land  at  the  date  of  the  cash 
e;itry,  and  it  has  been  generally  held  that  if  the  land  was  then  known 
to  be  mineral  land,  chiefly  valuable  for  its  mineral  contents,  or  more 
valuable  for  mining  than  agricultural  purposes,  it  is  not  subject  to 
entry.  If  no  such  facts  as  to  the  mineral  character  of  the  land  are 
shown  to  exist,  the  pre-emptioner  or  homesteader,  if  he  is  possessed 
of  the  necessary  qualifications  and  has  fully  complied  with  the  pre- 
emption or  homestead  laws,  as  the  case  may  be,  at  the  time  of  his 
cash  entry,  is  entitled  to  the  land.  The  general  rule  is  well  settled 
that  the  right  to  a  patent,  once  vested,  is  treated  by  the  government, 
in  dealing  with  the  public  lands,  as  equivalent  to  a  patent  issued,  and, 
when  the  patent  does  issue,  it  relates  back  to  the  inception  of  the 
right  of  the  patentee.  Carroll  v.  Safford,  3  How.  441,  11  L.  Ed.  671 ; 
U.  S.  V.  Hughes,  ix  How.  552,  568,  13  L.  Ed.  809;  French  v.  Spencer, 
21  How.  228,  19  L.  Ed.  97;  Hughes  v.  U.  S.,  4  Wall.  232,  18  L.  Ed. 
303;  Stark  V  Starrs,  6  Wall.  402,  414,  18  L.  Ed.  925;  Wirth  v: 
Branson,  98  Q.  S.  118,  121,  25  L.  Ed.  86;  Simmons  v.  Wagner,  loi 
U.  S.  260,  261,  25  L.  Ed.  910;  Deffeback  v.  Hawke,  115  U.  S.  392, 
6  Sup.  Ct.  95,  29  L.  Ed.  423;  Davis  v.  Wiebbold,  139  U.  S.  507,  528, 
IX  Sup.  Ct.  628,  35  L.  Ed.  238;  Hedrick  v.  Railroad  Co.,  167  U.  S. 
673,  679,  17  Sup.  Ct.  922,  42  L.  Ed.  320.  The  commissioner  of  the 
general  land  office  has  authority  to  make  regulations  respecting  the 
disposal  of  the  public  lands,  and  such  regulations,  when  not  repug- 
nant to  the  acts  of  congress,  have  the  force  and  effect  of  laws.  The 
regulations   of  the   commissioner  relative   to   lieu  land  selections 
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under  the  act  of  June  4,  1897  (prescribed  June  30,  1897),  are,  in  our 
opinion,  reasonable,  and  evidently  were  intended  and  are  well  calcu- 
lated to  carry  into  effect  the  intent  and  true  meaning  of  the  act  of 
congress.  They  are  properly  within  the  limitations  of  the  law  for 
the  enforcement  of  which  they  were  promulgated,  and  should  be  com- 
plied with.  Anchor  v.  Howe  (C.  C.)  50  Fed.  366 ;  Iron  Co.  v.  James, 
32  C.  C.  A.  348,  89  Fed.  811, 814;  Hoover  v.  Sailing  (C.  C.)  102  Fed. 
716,  720 ;  Poppe  V.  Athearn,  42  Cal.  606,  609 ;  Chapman  v.  Quinn,  56 
Cal.  266,  273.  We  understand  it  to  be  virtually  admitted,  that  the 
party  making  an  exchange  of  land  under  the  forest  reserve  act,  like 
any  other  entryman  upon  the  public  lands  of  the  United  States,  only 
secures  a  vested  interest  in  the  lands  which  he  has  selected  in  ex- 
change for  or  in  lieu  of  the  lands  relinquished  by  him  when  he  lawfully 
enters  upon  the  same,  and  in  all  respects  complies  with  the  require- 
ments of  the  law  under  which  he-  claims  his  rights.  This  general 
principle  is  too  well  settled  to  require  any  elaborate  discussion.  It 
has  been  so  decided  by  this  court  in  Mortgage  Co.  v.  Hopper,  12 

C.  C.  A.  293,  64  Fed.  553,  555 ;  Diller  v.  Hawley,  26  C.  C.  A.  514, 
81  Fed.  651,  653.  The  latter  case  was  taken  to  the  supreme  court  of 
the  United  States,  and  was  there  affirmed.  178  U.  S.  476,  20  Sup.  Ct. 
986,  44  L.  Ed.  1 1 57.  As  illustrative  and  decisive  of  many  of  the 
questions  discussed  by  counsel,  we  quote  from  Lumber  Co.  v.  Rust, 
168  U.  S.  589,  592,  18  Sup.  Ct.  208,  209,  42  L.  Ed.  591,  592: 

'^Generally  speaking,  while  the  legal  title  remains  In  the  United  States,  the 
grant  is  in  process  of  administration,  and  the  land  is  subject  to  the  Jurisdic- 
tion of  the  land  department  of  the  goyemment  It  is  true,  a  patent  is  not 
always  necessary  for  the  transfer  of  the  legal  title.  Sometimes  an  act  of 
congress  wiU  pass  the  fee.  Strother  v.  Lucas,  12  Pet  410,  454,  9  L.  Ed.  1137; 
Grignon  v.  Astor,  2  How.  319.  11  L.  Ed.  283;  Chouteau  v.  Eckhart,  2  How. 
344,  372,  11  L.  Ed.  293;  Glasgow  v.  Hortiz.  1  Black.  595,  17  L.  Ed.  110;  Lang- 
deau  V.  Hanes,  21  Wall.  521,  22  L.  Ed.  606;  Ryan  v.  Carter,  93  U.  S.  78.  23 
L.  Ed.  807.  Sometimes  a  certification  of  a  list  of  lands  to  the  grantee  is  de- 
clared to  be  operative  to  transfer  such  title.  Rev.  St  §  2449;  Frasher  v. 
O'Connor,  115  U.  S.  102,  5  Sup.  Ct  1141,  29  L.  Ed.  311.  But,  wherever  the 
granting  act  specifically  provides  for  the  issue  of  a  patent  then  the  rule  is 
that  the  legal  title  remains  in  the  government  until  the  issue  of  the  patent 
Bagnell  v.  Broderick,  13  Pet.  436,  450,  10  L.  Ed.  235.  And  while  so  remain- 
ing the  grant  is  in  process  of  administration,  and  the  jurisdiction  of  the  land 
department  is  not  lost  It  is,  of  course,  not  pretended  that  when  an  equitable 
title  has  passed,  the  land  department  has  power  to  arbitrarily  destroy  that 
equitable  title.  It  has  Jurisdiction,  however,  after  proper  notice  to  the  party 
claiming  such  equitable  title,  and  upon  a  hearing,  to  determine  the  question 
whether  or  not  such  title  has  passed.  Cornelius  v.  Kessel,  128  V.  S.  456,  9 
Sup.  Ct  122,  32  L.  Ed.  482;  Orchard  v.  Alexander,  157  U.  S.  372,  383,  15  Sup. 
Ot  685,  39  L.  Ed.  737;  Parsons  v.  Venzke,  164  U.  S.  89,  17  Sup.  Ot  27.  41  L. 
Ed.  360.  In  other  words,  the  power  of  the  department  to  inquire  into  the 
extent  and  validity  of  the  rights  claimed  against  the  government  does  not 
cease  until  the  legal  title  has  passed.  'A  warrant  and  survey  authorize  the 
proprietor  of  them  to  demand  the  legal  title,  but  do  not  in  themselves  con- 
stitute a  legal  title.  Until  the  consummation  of  the  title  by  a  grant  the 
person  who  acquires  an  equity  holds  a  right  subject  to  examination.'  Miller 
▼.  Kerr,  7  Wheat  1,  6,  5  L.  Ed.  881.  After  the  issue  of  the  patent  the  matter 
becomes  subject  to  inquiry  only  in  the  courts  and  by  judicial  proceedings 

D.  S.  V.  Stone,  2  Wall.  525,  535,  17  L.  Ed.  765;  Moore  v.  Bobbins,  96  U.  Sw 
530,  24  L.  Ed.  848;  U.  S,  v.  Schurz,  102  V.  S.  378,  386,  26  L.  Ed.  167;  Bick- 
nell  ▼.  Oomstock,  113  U.  S.  149,  151,  5  Sup.  Ct.  399.  28  L.  Ed.  962;  Mining  Oo. 
r.  Campb^  135  TJ.  8.  286,  10  8upw  Ct  766»  34  U  Ed.  155;  Williams  v.  Tk  S., 
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138  U.  S.  614,  11  Sup.  Ct  457.  34  L.  Ed.  1026.  This  Jurisdiction  of  the  de- 
imrtment  has  been  maintained  In  cases  of  pre-emption  where  the  entire  pur- 
chase money  has  been  paid,  and  a  receiver's  final  certificate  issued.  Orchard 
V.  Alexander,  157  U.  S.  372,  16  Sup.  Ct.  635,  39  Ir.  Ed.  737,  and  cases  cited  In 
the  opinion;  Parsons  v.  Venzke,  164  U.  S.  89,    17  Sup.  Ot  27,  41  L.  Ed.  360." 

See,  also,  Knight  v.  Association,  142  U.  S.  i6x,  12  Sup.' Ct.  258, 
35  L.  Ed.  974;  Hawley  v.  Diller,  178  U.  S.  476,  20  Sup.  Ct.  986,  44 
L.  Ed.  1157. 

Referring  to  the  provisions  of  the  act  of  June  4,  1897,  upon  which 
the  right  of  appellant  is  founded,  we  find  it  there  stated  that  the  party 
relinquishing  his  forest  reserve  land  "may  select  in  lieu  thereof  a 
tract  of  vacant  land  open  to  settlement.'*  He  cannot  select  in  lieu 
thereof  any  tract  of  public  land  that  is  not  vacant  nor  open  to  settle- 
ment. The  bill  of  complaint  alleges  a  full  compliance  on  behalf  of 
appellants*  grantor,  Johnston,  with  all  the  provisions  of  the  statute, 
and  further  alleges  that  defendants  controvert  this  proposition,  and 
"base  their  rights  in  and  title  to  the  premises**  upon  a  certain  pre- 
tended placer  mining  location,  covering  the  southwest  quarter,  al- 
leged to  have  been  made  upon  the  nth  day  of  June,  1899,  under  the 
mining  laws  of  the  United  States,  by  parties  under  whom  the  defend- 
ants claim  to  have  acquired  title  by  mesne  conveyance,  and  then 
alleges  that  these  alleged  placer  raining  locations  were  and  are  ir- 
regular and  void  because  the  same  were  not  based  upon  any  dis- 
covery of  mineral  or  oil  thereon,  and  that  in  fact  no  discovery  of  oil 
was  made  thereon  until  after  the  said  land  was  selected  by  said 
Johnston  under  the  act  of  congress,  and  that  since  said  land  was  se- 
lected by  Johnston  the  defendants  have  entered  thereupon,  bored 
for  and  obtained  petroleum  thereon,  and  are  now  engaged  in  market- 
ing the  same  therefrom.  It  will  be  noticed  that  these  locations  were 
made  over  six  months  prior  to  the  date  of  selection  under  the  forest 
reserve  act  by  the  grantor  of  appellant.  What  is  the  meaning  of  the 
words  "vacant  lands  open  to  settlement,'*  used  in  the  act  with  refer- 
ence to  the  facts  as  alleged  in  the  bill  ?  The  ordinary  meaning  of  the 
word  "vacant,**  in  its  general  use,  is  to  be  empty  or  unfilled.  When 
applied  to  an  office,  it  means  the  condition  when  it  is  first  created, 
and  not  filled  by  any  incumbent,  or  after  the  death  or  removal  of  an 
incumbent  before  his  successor  is  appointed.  Vacant  lands  are 
such  as  are  absolutely  free,  unclaimed,  and  unoccupied.  "The  word 
'vacant,*  when  applied  to  lands,  means  those  which  have  not  been 
appropriated  by  individuals."  ^  Marshall  v.  Bompart,  18  Mo.  84,  87. 
Under  the  wise  and  beneficent  policy  of  the  government  of  the 
United  States,  all  its  public  lands  were  thrown  open  to  its  citizens, 
and  those  who  had  declared  their  intention  to  become  such,  for  ex- 
ploration for  the  precious  minerals  and  development  thereof.  Sec- 
tion 2319,  Rev.  St. : 

"All  valuable  mineral  deposits  in  lands  belonging  to  the  United  States,  both 
surveyed  and  unsurveyed,  are  hereby  declared  to  be  free  and  open  to  ex- 
ploration and  purchase,  and  the  lands  in  which  they  are  found  to  occupation 
and  purchase,  by  citizens  of  the  United  States  and  those  who  have  declared 
their  intention  to  become  such,  under  regulations  prescribed  by  law,  and 
according  to  the  local  customs  or  rules  of  miners  in  the  several  mining  dis- 
trictB  so  fitr  as  the  same  are  applicable  and  not  inconsistent  with  the  laws 
of  the  United  States.*' 
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The  grantors  of  defendants,  at  the  invitation  of  the  government, 
and  assurance  of  protection  from  it,  and  believing  that  the  lands  in 
question  contained  oil,  lawfully  entered  thereon  and  made  locations 
of  20-acre  tracts,  as  they  were  authorized  to  do  by  the  laws  of  the 
United  States,  and  commenced  to  search  for  oil. 

Chapter  216,  29  Stat.  526,  reads  as  follows : 

"That  any  person  authorized  to  enter  lands  under  the  mining  laws  of  the 
United  States  may  enter  and  obtain  patent  to  lands  containing  petroleum  or 
other  mineral  oUs,  and  chiefly  valuable  therefor,  under  the  provisions  of  the 
laws  relating  to  placer  mineral  claims:  provided,  that  lands  containing  such 
petroleum  or  other  mineral  oils  which  have  heretofore  been  filed  upon, 
claimed,  or  Improved  as  mineral,  but  not  yet  patented,  may  be  held  and 
patented  under  the  provisions  of  this  act  the  same  as  if  such  filing,  claim,  or 
improvement  were  subsequent  to  the  date  of  the  passage  hereof." 

From  the  allegations  of  the  bill  it  appears  that  at  the  time  of  appel- 
lants* selection  of  the  lands  in  question  no  discovery  of  any  mineral 
had  been  made.  Appellees  could  not  at  that  time  have  acquired  any 
title  to  the  lands  included  in  their  locations.  The  discovery  of 
mineral  was  essential  for  that  purpose,  but  they  were  not  trespassers 
upon  the  public  lands  of  the  United  States.  They  had  a  lawful  right 
to  be  there.  They  were  in  occupancy  of  the  land  they  had  located. 
They  claimed  it  to  be  mineral  and  were  diligently  at  work  to  prove 
it  to  be  such.  Under  these  circumstances  it  cannot,  in  our  opinion, 
be  said  to  be  vacant  land  at  the  time  of  appellants'  selection  thereof 
under  the  provisions  of  the  act  of  1897.  The  land  was  not  vacant  and 
open  to  settlement  at  that  time,  because  it  was  then  occupied  by  the 
defendant's  grantors  under  a  claim  and  color  of  right.  It  matters 
not  that  they  had  not  at  that  time  acquired  any  rights  against  the 
United  States.  It  is  true  that  no  vahd  location  of  a  mining  claim 
can  be  made,  under  the  mining  laws,  until  the  discovery  of  mineral. 
Section  2320  of  the  Revised  Statutes  expressly  provides  that  "no 
location  of  a  mining  claim  shall  be  made  until  the  discovery  of  the 
vein"  or  lode  within  the  limits  of  the  claim  located."  It  does  not, 
however,  follow  that,  because  no  mineral  was  found,  the  land  in 
question  was  unoccupied.  It  is  true,  as  was  held  in  Garthe  v.  Hart, 
73  Cal.  541,  15  Pac.  93,  that  the  mere  possession  of  a  piece  of  mining 
ground  is  only  good  as  against  an  intruder,  but  not  as  against  one 
who  subsequently  located  the  same  in  compliance  with  the  mining 
laws.  The  same  principle  was  announced  in  Grossman  v.  Pendery 
(G.  G.)  8  Fed.  693,  but  Miller,  J.,  in  the  course  of  his  opinion,  said : 

**A  prospector  on  the  public  mineral  domain  may  protect  himself  in  the 
possession  of  his  pedis  possessio  while  he  is  searching  for  mineral.  His 
possession,  so  held,  is  good  as  a  possessory  title  against  all  the  world,  except 
the  government  of  the  United  States." 

The  location  of  a  mining  claim  is  but  one  step  toward  the  acquire- 
ment of  a  title  thereto.  As  a  matter  of  fact,  the  location  is  seldom 
the  first  act.  It  is  sometimes  the  last  step  taken.  As  was  said  in 
Erwin  v.  Perego,  35  G.  G.  A.  482,  485,  93  Fed.  608,  611 : 

"The  marking  of  the  boundaries  of  the  claim  may  precede  the  discovery, 
or  the  discovery  may  precede  the  marking;  and  if  both  are  completed  before 
the  rights  of  others  intervene,  the  earlier  act  will  inure  to  the  benefit  of  the 
locator  as  Qf .  .the  da.te  of  the  later,  and  a  complete  possessory  title  to  the 
premises  will  vest  in  him  as  of  the  later  date.    Jupiter  Min.  Oo.  v.  Bodie 
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CoDSol.  Min.  Co.  (0.  O.)  11  Fed,  666,  676;  4  Morr.  Mln.  Rep.  411,  423;  North 
Noonday  Min.  Co.  v.  Orient  Min.  Go.  (C.  O.)  1  Fed.  522,  531;  Zollars  v  Evans 
(0.  C.)  5  Fed.  172,  175;  Strepey  v.  Stark  (Colo.  Sup.)  5  Pac.  Ill,  114;  Thomp- 
son V.  Spray,  72  Cal.  528,  533,  14  Pac.  182;  Erhardt  v.  Boaro,  113  U.  S.  527. 
536,  5  Sup.  Ot  560.  28  L.  Ed.  1113." 

But,  whatever  his  rights  may  be,  the  fact  that  the  miner  is  in  the 
actual  possession  without  having  made  any  location  at  all  shows  that 
the  land  is  not  "vacant." 

Prior  to  the  passage  of  the  acts  of  congress  for  the  disposition  of 
the  mineral  lands,  it  was  expressly  held  that,  when  a  notice  was  post- 
ed and  the  boundaries  marked,  possession  extended  to  the  entire 
Umits,  although  the  location  was  not  made  in  the  manner  prescribed 
by  local  rules.  Attwood  v.  Fricot,  17  Cal.  37,  76  Am.  Dec.  567; 
English  V.  Johnson,  17  Cal.  107,  76  Am.  Dec.  574.  Since  the  enact- 
ment by  congress  of  the  laws  for  the  disposition  of  the  public  mineral 
lands  the  same  doctrine  has  been  applied.  Field  v.  Grey,  i  Ariz. 
404,  25  Pac.  793 ;  Mining  Co.  v.  Hendry  (N.  M.)  50  Pac.  330.  The 
fact  that  defendants,  under  their  mining  locations  had  not,  at  the  time 
of  Johnston's  selection  of  the  land  as  agricultural,  discovered  any 
petroleum, — ^that  being  the  mineral  for  which  their  locations  were 
made, — ^shov^s  that  they  had  not  perfected  their  locations  under  the 
mining  laws;  that  their  absolute  right  to  the  exclusive  possession 
of  the  ground  covered  by  their  locations,  as  against  the  government 
of  the  United  States,  had  not  accrued  to  them,  and  the  government 
might,  if  it  had  seen  fit  so  to  do,  have  terminated  the  license  thereto- 
fore given  to  them  to  occupy  the  land,  and  congress  might  have 
granted  the  land  to  others.  But  under  the  act  of  June  4.  1897,  it 
will  be  observed  that  congress  did  not  grant  the  right  under  the  forest 
reserve  act  to  select  any  lands  unless  they  were  vacant.  It  therefore 
necessarily  follows  that,  if  the  land  was  not  vacant  and  open  to 
settlement,  Johnston  did  not  acquire  any  title  to  the  lands  in  ques- 
tion. He  was,  in  the  eye  of  the  law,  a  trespasser,  because  so  far  as 
that  act  is  concerned  the  lands  were  excepted  from  such  selection, 
and  by  attempting  to  make  such  selection  he  was  a  mere  intruder, 
and  his  grantee  is  not  in  a  position  to  question  the  validity  of  the  de- 
fendants' locations.  From  the  averments  contained  in  the  bill,  we 
cannot  agree  with  the  poetic  fancy  of  the  learned  counsel  for  appel- 
lant that  this  land  at  the  time  of  Johnston's  entry  "lay  under  the 
sunshine  of  God,  just  as  denuded  of  possession  as  it  was  on  the  dawn 
of  the  primal  morning."  In  Tarpey  v.  Madsen,  178  U.  S.  215,  220, 
20  Sup.  Ct.  849,  851,  44  L.  Ed.  1042,  1045,  the  court,  in  discussing 
a  similar  question,  with  reference  to  the  occupancy  of  public. land 
by  parties  whose  claims  rested  on  no  statute,  and  upon  no  other  right 
than  the  general  recognition  by  the  government  in  its  disposition  to 
protect  actual  settlers,  said : 

"It  must  be  remembered  that  mere  occupation  of  the  public  lands  gives 
no  right  as  against  the  govemn  ent.  It  is  a  matter  of  common  Iinowledge 
that  many  go  on  the  public  domain,  build  cabins,  and  establish  themselves, 
temporarily,  at  least,  as  occupants,  but  having  in  view  simply  prospecting  for 
minerals,  hunting,  ti'appiug,  etc..  and  with  no  thought  of  acquiring  title  to 
land.  Such  occupation  is  often  accompanied  by  buildings  and  inclosures  for 
housing  and  care  of  stock,  and  sometimes  by  cultivation  of  the  soil  with  a 
view  of  providing  fresh  vegetables.    These  occupants  are  not,  in  the  eye  of 
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the  law,  considered  as  technically  trespassers.  No  indiyidual  can  Interfere 
with  their  occupation  or  compel  them  to  leave.  Their  possessory  rights  are 
recognized  as  of  value,  and  made  the  subjects  of  barter  and  sale.  Lamb  v. 
Davenport,  18  Wall  807,  21  L.  Ed.  759." 

In  Shaw  v.  Kellog,  170  U.  S.  312,  332,  18  Sup.  Ct.  632,  641,  42 
L.  Ed.  1050,  1057,  the  court  discussed  many  questions  which  are 
directly  applicable  to  the  present  case.  The  facts  in  relation  to  the 
selection  of  lands  were  very  similar  to  the  act  under  consideration. 
The  court,  in  reference  to  the  subject  we  are  now  considering,  said : 

"The  grant  was  made  in  lieu  of  certain  specific  lands  claimed  by  th^  Daca 
heirs  In  the*  vicinity  of  Las  Vegas,  and  it  was  the  purpose  to  permit  the 
taking  of  a  similar  body  of  land  anywhere  within  the  limits  of  New  Mexico. 
The  grantees,  the  Baca  heirs,  were  authorized  to  select  this  body  of  land. 
They  were  not  at  liberty  to  select  lands  already  occupied  by  others.  The 
lands  must  be  vacant" 

In  Kern  Oil  Co.  v.  Clarke,  30  Land  Dec.  Dep.  Int.  550,  555,  the 
secretary  of  the  interior,  among  other  things,  said : 

"The  act  In  question  contains  an  offer  by  the  government  to  exchange 
any  of  its  lands  that  are  vacant  and  open  to  settlement  for  a  like  quantity 
of  lands,  within  a  forest  reservation,  for  which  a  patent  has  been  Issued,  or 
to  which  an  unperfected  bona  fide  claim  has  been  acquired.  If  he  desires  to 
accept  the  offered  exchange,  the  owner  or  claimant  of  the  tract  in  the  forest 
reservation  can  relinquish  the  same  to  the  government,  and  select  a  tract  of 
public  land  of  like  quantity  in  lieu  of  the  tract  relinquished.  He  is  to  make 
the  selection,  and  in  doing  so  he  is  confined  to  lands  which  are  both  vacant 
and  open  to  settlement.  They  must  not  be  occupied  by  others,  nor  reserved 
from  settlement  on  account  of  their  known  mineral  character  or  otherwise.*' 

The  contention  of  appellant  that  the  act  of  congress  has  reference 
only  to  vacant  land  open  to  settlement  which  appears  upon  the  books 
of  the  land  department  cannot  be  sustained.  In  the  brief  of  appel- 
lant, counsel  say : 

"It  Is  respectfully  and  confidently  submitted  that  this  word  'vacant*  has 
never  been  held  to  apply  merely  to  'unoccupied  public  lands,*  but  to  all  pub- 
lic lands  which  the  records  of  the  land  ofiice  show  are  unreserved  and  unap- 
propriated, whether  actually  occupied  or  not  In  other  words,  the  term 
'vacant  lands,*  in  general  land  ofiice  parlance,  from  time  immemorial,  has 
meant  simply  this:  Those  public  lands  which  are  unreserved  and  unappro- 
priated, as  shown  by  the  records  of  the  general  land  ofiice.'* 

Some  of  the  richest  mineral  lands  in  the  United  States,  which  have 
been  owned,  occupied,  and  developed  by  individuals  and  corpora- 
tions for  many  years,  have  never  been  patented.  It  would  be  absurd 
to  say  that  such  lands  were  vacant  and  open  to  settlement  because 
the  books  of  the  land  department  do  not  show  that  they  have  been 
settled  upon.  The  possessory  rights  of  the  miners  have  always  been 
recognized  by  law,  although  in  all  such  cases  the  legal  title  to  the 
land  remains  in  the  government. 

In  Forbes  v.  Gracey,  94  U.  S.  762,  24  L.  Ed.  313,  the  court,  in  rela- 
tion to  the  subject  we  are  discussing,  in  the  course  of  its  opinion, 
said : 

"(Congress  has,  by  statutes  and  by  tacit  consent  permitted  individuals  and 
.  corporations  to  dig  out  and  convert  to  their  own  use  the  ores  containing  the 
precious  metals  which  are  found  in  the  lands  belonging  to  the  government, 
without  exacting  or  receiving  any  compensation  for  those  ores,  and  without 
requiring  the  miner  to  buy  or  pay  for  the  land.  It  has  gone  further,  and  rec- 
ognized the  possessory  rights  of  these  miners,  as  ascertained  among  them- 
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selTes  by  the  roles  which  have  become  the  laws  of  the  mining  districts  as 
regards  mining  claims." 

Rev.  St.  §§  2318-2352. 

In  Kern  Oil  Co.  v.  Clarke,  supra,  Secretary  Hitchcock,  in  discuss- 
ing this  subject,  said : 

*The  statute  authorizes  selection  only  of  'vacant  land  open  to  settlement' 
To  be  vacant  the  land  must  not  be  occupied  by  otliers.  To  be  open  to  settle- 
ment, it  must  not  be  known  to  be  valuable  for  minerals,  or  reserved  from 
settlement  for  any  other  reason.  In  so  far  as  the  existing  conditions  appear 
from  the  land  office  records, — that  is,  whether  the  selected  tract  is  of  lands 
to  which  the  settlemiant  laws  have  been  extended,  and  whether  the  same 
is  free  from  record  appropriation,  claim,  or  reservation, — no  showing  by 
the  selector  in  respect  thereto  need  be  made,  for  the  reason  that  the  offi- 
cers of  the  government  can  and  must  take  notice  of  the  public  records. 
But  as  to  conditions,  the  existence  or  nonexistence  of  which  cannot  be  deter- 
mined by  anything  appearing  upon  the  public  records,  and  as  to  which  the 
officers  of  the  government  must  depend  entirely  upon  outside  evidence, — that 
is,  whether  the  selected  tract  is  occupied  by  others  or  known  to  be  valuable 
for  minerals, — it  Is  manifestly  necessary  that  the  required  evidence  should 
be  furnished  by  the  selector.  The  officers  of  the  government  cannot  be  ex- 
pected to  know  whether  land  selected  under  the  act  is  vacant  and  not  known 
to  be  valuable  for  mhierals,  and  in  these  respects  subject  to  selection. 
♦  ♦  ♦  Obviously,  therefore,  it  could  not  have  been  contemplated  that  the 
local  officers  of  the  various  land  districts  should  or  could,  from  i)ersonal 
knowledge,  determine  the  physical  conditions  pertaining  to  lands  selected 
under  said  act  The  argument  is  intensified  when  applied  to  the  commis- 
sioner of  the  general  land  office  and  the  secretary  of  the  interior.  Nor  can 
selections  be  lawfully  accepted  until  there  is  a  showing  that  the  selected 
land  is  vdcant  and  not  known  to  be  valuable  for  minerals.  No  other  lands 
are  subject  to  selection,  and  no  selection  can  be  regarded  as  complete  until 
these  essential  conditions  are  made  to  appear.  They  do  not  appear  from  the 
public  surveys.  In  this  case  the  lands  were  surveyed  in  1854.  Whether 
since  that  date  they  have  been  continuously  or  at  any  time  vacant  or  occu- 
pied,' and  whether  at  any  time  known  to  be  valuable  for  minerals,  and,  if  so, 
whether  stripped  of  their  minerals  and  worked  out  are  matters  not  shown 
by  the  land  office  records." 

The  contention  of  appellant  would,  if  its  doctrines  were  to  prevail, 
lead  to  results  which  are  denounced  in  Atherton  v.  Fowler,  96  U.  S. 
513,  516,  24  L.  Ed.  732,  as  being  antagonistic  to  the  true  intent  and 
meaning  of  the  pre-emption  laws.  In  that  case  it  was  held  that  the 
right  to  make  a  settlement  is  only  to  be  exercised  on  unsettled  lands, 
that  the  right  to  make  improvements  is  to  be  exercised  on  unim- 
proved land,  that  the  right  to  erect  a  dwelling  house  is  to  be  exer- 
cised only  on  vacant  land,  and  that  none  of  these  things  can  be  done 
on  land  when  it  is  occupied  and  used  by  others.  No  right  can  be 
initiated  on  government  land  which  is  in  the  actual  possession  of 
another  by  a  forcible,  fraudulent,  or  clandestine  entry  thereon. 
Cowell  V.  Lammers  (C.  C.)  21  Fed.  200,  202 ;  Nevada  Sierra  Oil  Co. 
V.  Home  Oil  Co.  (C.  C.)  98  Fed.  674,  680;   Hosmer  v.  Wallace,  97 


U.  S.  575,  570,  24  L.  Ed.  1 130;  Trenouth  v.  San  Francjsco,  100  U.  S. 

^[,  25  L.  Ed.   '         "" 
Sup.  Ct.  409,  29  L.  Ed.  593 ;   Haws  v.  Mining  Co.,  160  U.  S.  303, 


251,  25  L.  Ed.  626;   Mower  v.  Fletcher,  116  U.  S.  380,  385,  386,  6 


317,  16  .Sup.  Ct.  282,  40  L.  Ed.  436;  Nickals  v.  Winn,  17  Nev.  188, 
I93>  30  Pac.  435 ;  McBrown  v.  Morris,  59  Cal.  64,  72 ;  Goodwin  v. 
McCabe,  75  Cal.  584,  588,  17  Pac.  705 ;  Rourke  v.  McNally,  98  Cal. 
291,  33  Pac.  62.  The  decisions  upon  this  point  are  not  all  confined 
112  F.— 2 


Digitized  by 


Google 


18  112  FEDERAL  REPORTER. 

to  cases  where  the  entry 'was  forcible,  although  in  such  cases  the 
courts  did  not  discuss  the  question  whether  the  same  principles 
would  apply  to  cases  of  an  entry  upon  lands  in  the  actual  possession 
of  another  without  the  use  of  force.  In  Quinby  v.  Conlan,  104  U.  S. 
420,  423,  26  L.  Ed.  800,  the  element  of  force  is  not  shown  to  have 
existed,  and  is  not  adverted  to  in  the  opinion.    The  court  said : 

*'A  settlement,  cannot  be  made  upon  pnblic  land  already  occupied.  As 
against  existing  occupants,  the  settlement  of  another  Is  ineffectual  to  estab- 
lish a  pre-emptive  right  Such  is  the  purport  of  our  decisions  in  Atherton 
V.  Fowler,  96  U.  S.  513,  24  L.  Ed.  732,  and  Hosmer  v.  \yallace,  97  U.  S.  575. 
24  L.  Ed.  1130." 

In  Goodwin  v.  McCabe,  supra,  the  court  said : 

"If  €he  plaintiff  was  In  the  actual  possession  of  the  land,  we  think  the  de- 
fendant's proceedings  were  Invalid,  although  his  entry  was  accomplished 
without  the  use  of  force.  This  seems  to  be  the  result  of  the  authorities. 
*  *  *  The  reasoning  of  the  court  In  all  cases  seems  to  us  to  forbid  the 
invasion  of  the  actual  possession  of  another,  whether  such  Invasion  Is  ac- 
complished by  the  use  of  force  or  not" 

In  Gird  v.  California  Oil  Co.  (C.  C.)  60  Fed.  531,  545,  this  principle 
is  recognized.     The  court  said : 

"If  Irland  was  In  the  actual  possession,  and  worthing  the  ground  for  him- 
self, and  Bradtield,  Henley,  and  Thompson  were  acting  for  themselves  in 
making  the  location  of  the  Razzle  Dazzle  on  December  6,  1890,  the  location  so 
made  by  them  would  be  void,  because  In  that  event  the  location  would  have 
been  made  upon  ground  not  vacant  and  open  to  location,  but  upon  ground  in 
the  actual  and  adverse  occupancy  of  another." 

Having  arrived  at  the  conclusion,  from  the  facts  stated  in  the 
bill  of  complaint  and  the  principles  of  law  applicable  thereto,  that 
the  lands  selected  by  the  grantor  of  appellant  were  not  at  the  time  of 
such  selection  "vacant  land  open  to  settlement,"  it  is  unnecessary  to 
review  the  many  other  questions  which  were  elaborately  argued  by 
the  learned  counsel.  It  necessarily  follows  from  the  views  we  have 
expressed  that  the  bill  of  complaint  does  not  state  any  cause  of  action 
entitling  appellant  to  any  relief  against  the  defendants.  The  court 
did  not,  therefore,  err  in  sustaining  the  demurrer  and  dismissing  the 
biU. 

It  is  proper  to  state  that,  after  the  preparation  of  this  opinion,  ap- 
pellant was  given  permission  to  present  to  this  court  the  brief  filed  in 
its  behalf  before  the  secretary  of  the  interior  upon  its  application  for 
a  review  of  its  decision  in  Kern  Oil  Co.  v.  Clarke,  30  Land  Dec.  Dep. 
Int.  550,  and  Cosmos  Exploration  Co.  v.  Gray  Eagle  Oil  Co.,  30 
Land  Dec.  Dep.  Int.  570,  wherein,  among  other  things,  the  question 
of  the  meaning  of  the  words  "vacant  lands  open  to  settlement," 
as  used  in  the  act  of  congress  of  June  4,  1897,  is  elaborately  discussed. 
It  is  enough  to  say  in  reply  thereto  that  we  have  examined  this  brief 
and  the  additional  authorities  therein  cited,  and  deem  it  unnecessary 
to  further  discuss  the  question. 

The  judgment  of  the  circuit  court  in  both  cases  is  affirmed,  with 
costs. 

GILBERT,  Circuit  Judge  (dissenting).  I  agree  with  the  majority 
of  the  court  that  tjie  crucial  question  of  the  present  cases  is  whether 
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or  not  the  appellees  had  such  possession  or  right  of  possession  of  the 
premises  in  controversy  as  to  take  th^m  out  of  the  list  of  vacant  lands 
open  to  settlement  at  the  date  when  the  appellant's  grantor  selected 
them  as  lieu  lands.  Assuming  the  settled  law  to  be  that  land  is  not 
mineral  land  on  which  mineral  has  not  been  discovered,  and  that 
therefore  the  premises  in  question  here  were  not  excluded  from  selec- 
tion on  the  ground  that  they  were  not  agricultural  land,  the  case 
resolves  itself  into  the  inquiry,  what  was  the  nature  of  the  right 
which  the  appellees  had  secured  prior  to  December,  1899,  when  the 
appellant's  grantor  made  his  selection?  The  bill  alleges  that  in  the 
month  of  June  of  that  year  the  appellees  had  located  upon  these 
premises  certain  placer  mining  claims.  The  nature  of  the  act  by 
which  such  locations  were  made  is  not  stated.  It  may  be  assumed 
that  it  consisted  in  marking  and  establishing  the  four  comers,  and 
posting  at  one  of  them  a  notice  of  the  claim.  These  acts  by  them- 
selves alone  gave  no  right  whatever  to  the  locator.  They  were  not 
the  initiation  of  a  claim,  nor  did  they  constitute  constructive  posses- 
sion. The  most  that  could  be  claimed  for  them  is  that  the  locations 
took  effect  at  the  date  of  the  discovery  of  mineral  in  paying  quantity, 
provided  that  rights  of  others  had  not  then  intervened.  Jupiter  Min. 
Co.  V.  Bodie  Consol.  Min.  Co.  (C.  C.)  11  Fed.  666;  Erwin  v.  Perego, 
35  C.  C.  A.  482,  93  Fed.  608.  So  far  as  the  present  controversy  is 
concerned,  therefore,  the  acts  of  location  made  in  June,  1899,  may  be 
eliminated  from  the  case,  for  they  can  have  no  bearing  upon  the  ques- 
tion under  discussion.  According  to  the  allegations  of  the  bill,  no 
other  act  was  done  by  the  locators  between  the  date  of  location  and 
the  date  of  the  selection  of  the  land  by  the  appellant's  grantor  in  the 
following  December.  The  bill  charges,  however,  that  after  such 
selection  was  made  the  defendants,  on  or  about  January  6,  1900, 
entered  upon  the  lands,  and  erected  derricks  thereon,  and  bored  for 
oil,  which  on  or  about  the  last  day  of  January,  1900,  they  discovered 
in  paying  quantity.  This  is  the  state  of  the  facts  as  presented  by  the 
bill,  and  by  which  we  must  be  guided  in  dealing  with  the  demurrer. 
I  submit  that  the  mere  location  of  a  mining  claim  on  land  that  is 
not  mineral,  unaccompanied  by  other  acts,  is  insufficient  to  initiate 
any  kind  of  right  to  the  land,  and  that  land  covered  by  such  a  claim 
is  as  truly  vacant  land  open  to  settlement  as  is  any  other  land  of  the 
public  domain.  But  the  opinion  of  the  majority  of  the  court  contains 
the  statement  that  the  appellees  were,  at  the  time  of  the  selection  of 
these  lands  as  lieu  lands,  "in  the  occupancy  of  the  land  they  had  lo- 
cated. They  claimed  it  to  be  mineral,  and  they  were  diligently  at 
work  to  prove  it  to  be  such."  This  statement  is  based  upon  the  as- 
sumption that  there  must  be  read  into  the  bill  certain  facts  which  are 
found  in  the  affidavits  filed  on  behalf  of  the  appellees  upon  the  appli- 
cation which  was  made  for  an  injunction.  I  know  of  no  rule  of 
chancery  practice  which  permits  us  to  do  this,  or  to  take  as  proven 
any  allegation  that  the  complainant  has  not  admitted  to  be  true ;  but 
if,  indeed,  we  are  authorized  to  consider  the  case  as  if  these  facts  had 
been  incorporated  in  the  bill,  I  am  still  of  the  opinion  that  the  de- 
murrer should  have  been  overruled.  What  is  the  nature  of  the  right 
of  a  prospector  upon  the  public  lands  of  the  United  States?    It  is 
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settled  that  he  is  not  a  trespasser.  On  the  contrary,  he  is  invited  to 
explore  and  to  occupy.  By  the  act  of  May  lo,  1872,  all  valuable  min- 
eral deposits  are  declared  to  be  free  and  open  for  exploration  and 
purchase,  "and  the  land  in  which  they  are  found  to  occupation  and 
purchase."  It  will  be  observed  that  by  the  terms  of  the  statute  the 
right  to  occupy  follows  the  discovery.  There  is  no  statutory  right 
of  possession  or  occupation,  or  any  other  right  whatever  conferred 
by  any  statute,  prior  to  discovery,  save  and  except  the  right  of  ex- 
ploration. While  permitting  the  freest  exploration,  it  does  not  ap- 
pear to  be  the  purpose  of  the  legislation  in  regard  to  the  mineral 
lands  of  the  United  States  to  permit  a  prospector  or  an  intending 
locator  to  initiate  any  kind  of  right  to  such  lands  prior  to  a  discovery, 
or  to  permit  him  by  any  act  of  his  prior  to  discovery  to  interfere 
with  the  appropriation  and  settlement  of  lands  as  agricultural  lands 
under  the  public  land  laws,  or  other  laws  offering  such  lands  to 
selection  or  appropriation.  All  the  decisions  to  which  my  atten- 
tion has  been  directed  are  reconcilable  with  this  view.  The  courts 
have  gone  no  further  than  to  hold  that  the  possession  of  a  pros- 
pector may  not  be  interfered  with  by  one  who  has  no  better 
right  than  he.  This  has  been  held,  not  as  the  construction  of  the 
mining  laws,  but,  upon  motives  of  public  policy,  to  prevent  en- 
tries by  force  and  violence.  One  in  possession  of  premises  with- 
out right  or  title  may  prevent  the  intrusion  of  another  who  is  equally 
without  right  or  title  solely  upon  the  ground  that  possession  is  prima 
facie  evidence  of  title.  Atherton  v.  Fowler,  96  U.  S.  513,  24  L.  Ed. 
732 ;  Brandt  v.  Wheaton,  52  Cal.  430,  Campbell  v.  Rankin,  99  U.  S. 
261,  25  L.  Ed.  435.  It  is  contended  that  certain  decisions  go  further 
than  the  doctrine  above  announced,  and  reference  is  made  to  the 
opinion  of  Mr.  Justice  Miller  in  Grossman  v.  Pendery  (C.  C.)  8  Fed. 
693,  and  to  the  language  of  the  supreme  court  in  Tarpey  v.  Madsen, 
178  U.  S.  215,  20  Sup.  Ct.  849,  44  L.  Ed.  1042.  In  the  first  of  these 
cases  it  was  held  that  a  prospector  upon  the  public  mineral  domain 
may,  as  against  another  prospector,  protect  his  pedis  possessio  while 
searching  for  mineral.  The  learned  justice  proceeded  to  remark, 
"His  possession,  so  held,  is  good  as  a  possessory  title  against  all  the 
world,  except  the  government  of  the  United  States."  I  submit  that 
this  language  means  no  more  than  that  such  possession  is  good  as 
against  all  except  those  who  may  initiate  a  right  to  the  land  under 
the  land  laws  of  the  United  States,  or  who  may  place  themselves  in 
the  attitude  of  acquiring  the  right  or  title  of  the  United  States.  The 
court  in  that  case  was  called  upon  to  discuss  no  question  save  the 
relative  rights  of  rival  prospectors,  and  the  language  used  is  referable 
only  to  that  controversy.  So,  in  Tarpey  v.  Madsen  the  question  be- 
fore the  court  was  whether  one  who  had  actually  occupied  public 
land  with  the  intention  to  make  a  home3tead  or  pre-emption  entry 
could  be  defeated  by  the  mere  lack  of  a  place  where  to  make  a  record 
of  his  intention.    Incidentally  the  court  remarked: 

"It  Is  a  matter  of  common  knowledge  that  many  go  on  to  the  public  do- 
main, build  cabins,  and  establish  themselves,  temporarily,  at  least,  as  occu- 
pants, but  having  in  view  simply  prospecting  for  minerals,  hunting,  trapping, 
etc.,  and  with  no  thought  of  acquiring  title  to  land.  Such  occupation  is 
often  accompanied  by  buildings  and  inclosures  for  housing  and  care  of  stock. 
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and  sometimes  by  cttltlration  of  the  soil  with  a  view  of  proTiding  fresh  veg- 
etables. These  occupants  are  not.  In  the  eye  of  the  law,  conslderci  ii«  tecli- 
nically  trespassers.  No  individual  can  Interfere  with  their  occupatiju,  or 
compel  them  to  leave.  Their  possessory  rights  are  recognized  as  of  value, 
and  made  the  subjects  of  barter  and  sale." 

Clearly,  this  language  means  no  more  than  that  the  possession  of 
the  public  lands  which  is  referred  to  in  the  quotation  is  good  as 
against  a  stranger.  Can  it  be  said  that  the  supreme  court  intended 
to- say  that  one  who  enters  upon  and  takes  possession  of  public  land 
for  purposes  of  "hunting  or  trapping,"  and  with  "no  thought  of  ac- 
quiring title  to  the  land,"  acquires  a  right  which  he  can  hold  as 
against  an  intending  settler  under  the  homestead  laws?  The  lan- 
guage is  susceptible  of  no  such  construction, — a  construction  totally 
at  variance  with  the  trend  and  policy  of  all  legislation  concerning 
the  disposition  of  the  public  lands,  and  directly  contrary  to  the 
provisions  of  the  statute  of  February  25,  1885,  entitled  "An  act  to 
prevent  unlawful  occupancy  of  the  public  lands."  The  true  meaning 
of  the  language  so  quoted  from  the  opinion  of  the  court  is  found  in 
the  words  of  the  same  court  in  Sparks  v.  Pierce,  115  U.  S.  413,  6 
Sup.  Ct.  105,  29  L.  Ed.  429,  where  it  was  said : 

"Mere  occupancy  of  the  public  lands,  and  improvements  thereon,  give  no 
vested  right  thei-ein  as  against  the  United  States,  and  consequently  not 
against  any  purchaser  from  them." 

The  appellants  in  the  cases  under  consideration  are  purchasers 
from  the  United  States. 

The  right  to  explore  for  minerals  upon  the  public  domain  is  but 
a  license.  It  does  not,  prior  to  discovery,  constitute  a  legal  right 
in  or  to  the  land  on  which  the  exploration  is  made.  The  attitude  of 
the  prospector  to  the  land  is  not  like  the  entry  of  a  settler  under  the 
pre-emption  law,  or  like  that  of  any  other  permitted  appropriator  of 
the  public  lands.  He  is  not  required  to  enter  with  any  intention  of 
ultimately  acquiring  title,  nor  does  he  in  fact  enter  with  such  inten- 
tion. His  intention  must,  of  necessity,  depend  upon  the  result  of  his 
investigation.  He  may  rove  over  the  public  lands  at  will,  and  may 
dig  and  excavate  wherever  he  may  choose,  provided  that  he  shall 
not  interfere  with  another  who  is  making  like  explorations,  or  tres- 
pass upon  the  lawful  possession  of  another.  Until  the  discovery  of 
the  mineral,  the  law  gives  him  no  right  whatever,  except  to  defend 
himself  against  the  invasion  of  another  who  has  no  greater  right.  If 
a  prospector  while  exploring  for  mineral  permit  another  to  enter 
peaceably  upon  the  same  premises  and  to  explore,  there  can  be  no 
question  that  the  latter,  if  he  first  discover  mineral,  will  acquire  the 
right  thereto,  and  the  right  to  locate  the  claim.  Belk  v,  Meagher,  3 
Mont.  65 ;  Id.,  104  U.  S.  279,  26  L.  Ed.  735,  The  general  nature  of 
the  right  of  the  prospector  has  often  been  defined  by  the  courts. 
Said  Judge  Sawyer  in  Jupiter  Min.  Co.  v.  Bodie  Consol,  Min.  Co. 
<C.  C.)  II  Fed.  67s,  "No  rights  can  be  acquired  under  the  statute  by 
a  location  made  before  the  discovery."  The  circuit  court  of  appeals 
for  the  Eighth  circuit,  in  Erwin  v.  Perego,  35  C.  C.  A.  482,  93  Fed. 
611,  speaking  of  the  two  essential  acts  of  discovery  and  location  said, 
**But  when  these  requirements  have  been  complied  with  the  land  is 
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no  longer  public,  but  the  possession,  the  right  of  possession,  and  the 
right  to  acquire  the  title  are  irrevocably  vested  in  the  locator." 
There  are  similar  expressions  in  the  decisions  of  the  state  courts. 
"The  right  of  possession  comes  only  from  a  valid  location."  Russel 
V.  Hoyt,  4  Mont.  421,  2  Pac.  25.  "The  mere  naked  possession  of  a 
mining  claim  is  not  sufficient  "to  hold  such  a  claim  against  a  subse- 
quent location  made  in  pursuance  of  law."  Hopkins  v.  Noyes,  4 
Mont.  556,  2  Pac.  280.  "Possession  is  good  against  mere  intruders, 
but  is  not  good  as  against  one  who  has  complied  with  the  mining 
laws."  Garthe  v.  Hart,  73  Cal.  543,  15  Pac.  93;  If  it  be  the  law  that 
vacant,  nonmineral  land,  upon  which  a  prospector  is  making  his  ex- 
plorations, is  not  open  to  settlement  or  to  selection  as  lieu  land,  and 
that  such  a  prospector,  by  his  mere  presence,  or  by  having  dug  a 
hole  or  erected  a  derrick,  acquires  the  right  to  retain  possession 
of  the  land  until  his  explorations  shall  be  finished,  what  is  the  limit 
of  his  right,  and  where  is  the  halting  place?  What  acts  of  a  pros- 
pector shall  be  sufficient,  and  what  shall  not  be  sufficient,  to  with- 
draw such  lands  from  settlement  or  from  selection  as  agricultural 
lands  ?  How  shall  a  lieu-land  selector  or  a  homestead  settler  know 
that  a  prospector  is  not,  or  has  not  recently  been,  digging  or  other- 
wise exploring  for  mineral  in  some  gulch  or  canon  of  the  nonmineral 
land  included  in  the  entry  or  selection  ?  And  how  shall  he  ascertain 
that  exploration  once  begun  has  ceased?  How  extensive  an  area 
of  the  public  domain,  and  for  how  long  a  period  of  time,  niay  a  single 
prospector  so  occupy  that  it  shall  not  be  open  to  settlement  or  selec- 
tion ?  It  is  no  answer  to  these  inquiries  to  say  that  the  court  will  not 
in  the  present  case  define  the  nature  of  the  acts  which  will  constitute 
such  a  possessory  right,  but  will  content  itself  with  the  conclusion 
that  the  acts  set  forth  in  the  case  at  bar  are  sufficient.  I  submit  that 
the  decision  imports  into  the  statute  terms  that  are  not  there  written, 
and  that  were  not  within  the  intention  of  congress,  and  that  by  the 
use  of  the  words  "vacant  land  open  to  settlement"  the  intention  was 
to  refer  the  selector  of  lieu  lands  to  the  records  of  the  land  office, 
and  to  the  condition  of  the  land  itself,  whether  in  the  open  occupa- 
tion of  a  settler  holding  the  possession  with  the  avowed  intention  of 
acquiring  title  under  the  public  land  laws,  and  not  to  leave  the  ques- 
tion, what  are  vacant  lands  open  to  settlement?  to  be  variably  an- 
swered by  the  judgments  of  courts  upon  the  special  facts  presented  in 
each  case. 


HARRISON  et  al.  v.  THOMAS. 

^'Circuit  Court  of  Appeals.  Fifth  Circuit    November  27,  1901.) 

No.  1,009 

Corporations— Liability  of  Directors— Fraudulent  Ditersion  of  Funds. 
It  Is  only  where  the  directors  of  a  corporation  act  In  good  faith  that 
the  courts  will  not  Interfere  with  their  discretion  In  fixing  the  salaries 
of  officers,  or  that  there  Is  any  presumption  In  favor  of  the  validity  of 
their  action;  and  where,  In  a  suit  by  stockholders,  the  cojirt  found,  upon 
evidence  which  justified  such  finding,  that  the  directors,  In  voting  sal- 
aries* to  two  of  their  number  as  president  and  vice  president,  acted  in 
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bad  faith,  and  In  pursuance  of  a  fraudulent  scheme  to  divert  the  funds 
of  the  corporation,  the  burden  rested  on  the  directors  to  show  that  such 
officers  in  fact  rendered  services  to  the  corporation,  and  their  value, 
and,  in  the  absence  of  such  proof,  the  court  was  justified  in  rendering 
Judgment  against  them  for  the  full  amount  so  paid  out 
2.  Same— Stockholders'  Suit — Demand  as  Condition  Precedent. 

A  stockholder,  in  a  bill  filed  on  behalf  of  himself  and  the  other  stock- 
holders against  the  directors  of  the  corporation  and  a  bank,  alleged  that 
two  of  the  directors  were  officers  of  the  bank,  and  the  other  two  debtors 
of  the  bank  and  insolvent,  having  been  qualified  as  directors  by  the 
transfer  to  them  of  one  share  of  stock  each  by  their  fellow  directors, 
who,  on  behalf  of  the  bank,  held  a  majority  of  the  stock  of  the  corpora- 
tion; that,  in  pursuance  of  a  fraudulent  scheme  to  abuse  their  trust, 
the  directors  voted  large  salaries  to  the  insolvent  members,  as  president 
and  vice  president,  for  which  no  services  were  rendered,  such  salaries 
being  paid  to  the  bank,  and  applied  upon  the  indebtedness  of  such  mem- 
bers. Held,  that  on  such  alleged  state  of  facts  complainant  was  not  re- 
quired, by  equity  rule  94,  to  make  demand  on  the  directors  to  correct 
Buch  abuse  before  bringing  suit 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Texas. 

S.  B.  Cantey,  W.  P.  McLean,  and  D.  W.  Humphreys,  for  appellant. 
L.  A.  Smith  and  Drew  Pruit,  for  appellees. 

Before  PARDEE  and  SHELBY,  Circuit  Judges,  and  BOAR- 
MAN,  District  Judge. 

BOARMAN,  District  Judge,  A.  D.  Thomas,  a  citizen  of  Arkan- 
sas, claiming  to  be  the  owner  of  one-sixth  of  the  capital  stock  of 
the  Standard  Light  &  Power  Company,  a  plant  then  being  operated 
in  the  city  of  Ft.  Worth,  Tex.,  for  the  manufacture  of  electric  light 
and  power,  tTie  capital  stock  of  said  company  amounting  to  $60,000, 
it  being  all  paid  up,  instituted  this  suit  m  the  circuit  court  of  the 
United  States  for  the  Northern  district  of  Texas,  in  behalf  of  himself 
and  all  the  stockholders  of  said  manufacturing  company,  against  the 
directors  and  officers  of  said  company,  to  wit,  John  C.  Harrison, 
W.  B.  Harrison,  G.  E.  White,  and  R.  L  White,  and  the  said  Standard 
Light  &  Power  Company,  and  the  State  National  Bank  of  Ft. 
Worth,  all  citizens  of  Texas.  There  were  other  defendants  named  in 
the  bill,  but  they  do  not  appear  to  be  necessary  parties  as  to  the 
matters  we  are  now  considering.  One  purpose  of  the  complain- 
ant s  suit  was  to  take  the  Standard  Light  &  Power  Company  out  of 
the  hands  of  its  said  officers  and  directors,  and  have  a  receiver  ap- 
pointed to  take  charge  of  the  property  and  interests  of  said  company. 
That  purpose  was  accomplished,  and  is  not  now  a  matter  at  issue  on 
this  hearing.  The  immediate  relief  sought  by  the  complainant  was 
to  recover  for  himself  and  the  other  stockholders  against  the  defend- 
ants named  the  sum  of  $10,000,  which  sum  the  complainants  allege 
was  misappropriated  by  wrongful  and  fraudulent  mismanagement  of 
the  property  and  funds  of  the  said  Light  &  Power  Company  by  the 
said  above-named  directors.  The  complainant,  seeking  the  relief 
just  mentioned,  alleges  that  the  said  directors,  while  administering 
the  trust  funds  of  the  defendant  corporation,  did,  in  their  official 
capacity,  cause  said  sum  to  be  illegally  diverted  from  the  funds  of 
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the  defendant  corporation,  the  Light  &  Power  Company,  to  the 
payment  of  certain  obligations  which  it  is  alleged  the  said  G.  E. 
and  R.  I.  White,  then  insolvent,  and  against  whom  such  said  obliga- 
tions were  wholly  worthless,  owed  the  said  defendant  bank,  and  for 
which  said  debt  of  the  said  Whites  the  defendants  named,  with 
knowledge  both  of  said  directors  and  the  said  national  bank,  was 
in  no  way  legally  liable  to  the  bank.  Complainant  further  alleges 
.  that  the  said  bank,  through  the  agency  of  the  said  defendants  J.  C. 
and  W.  B.  Harrison,  one  cashier  and  the  other  vice  president  of 
said  bank,  with  knowledge  on  its  part  of  the  fraudulent  scheme 
set  out  in  complainant's  bill  to  fraudulently  divert  the  said  trust 
funds,  did  appropriate  to  its  own  use  such  said  sums  as  were,  in 
accordance  with  the  resolutions  of  the  said  directors  of  said  de- 
fendant corporation,  fraudulently  paid  under  the  g^ise  of  salaries 
to  the  defendants  G.  E.  and  R.  L  White,  so  that  the  said  sums  so 
paid  from  time  to  time  should  be  and  were  appropriated  to  and 
in  payment  of  the  debt  owed  by  the  said  Whites  to  the  said  bank, 
as  above  stated.  Appellees  contend  that  the  said  J.  C.  and  W.  B. 
Harrison  owned  five-sixths  of  the  capital  stock  of  said  corpora- 
tion, with  the  exception  of  two  shares,  which  were  held,  respectively, 
by  G.  E.  and  R.  I.  White.  That  the  two  said  shares  of  stock  were 
respectively  held  by  the  said  Whites  at  the  instance  of  the  said  Har- 
risons, and  in  furtherance  of  the  conspiracy  charged  in  complainant's 
bill,  so  that  the  two  Whites,  owning  the  two  shares  of  stock,  might 
become  directors,  and  thereafter  be  used,  as  they  were  used,  as 
"dummies"  of  the  said  Harrisons,  to  carry  out  the  fraudulent  scheme 
set  out  in  the  bill,  by  which  they  could  and  did  enable  the  said 
bank  knowingly  to  become  wrongfully,  and  without  legal  consid- 
eration, the  beneficiary  of  the  said  corporation's  funds,  amounting 
to  $10,000.  For  the  purpose  of  stating  and  illustrating  more  fully 
the  material  matters  of  fact  at  issue,  we  quote  as  follows  from  com- 
plainant's bill: 

*'Some  time  about  September,  1890,  the  defendant  bank,  holding  500  shares 
of  the  Standard  Light  and  Power  Company's  stock,  as  coUateral  security 
as  aforesaid,  had  said  stock  sold,  anU  the  same  was  bought  in  by  defend- 
ant bank  in  the  name  of  the  defendants  John  C.  and  W.  B.  Harrison,  as 
your  orator  is  informed  and  alleges.  That  it  was  bought  in,  as  your  orator 
is  informed,  at  a  comparatively  small  price,  which  was  credited  upon  said 
indebtedness  (meaning  the  debt  of  Stratton- White  Company  and  G.  E3.  and 
R.  I.  White),  and  that  said  stock  was  held  by  John  C.  and  W.  B.  Harrison 
in  trust  for  defendant  bank.  And  your  orator  is  informed  and  charges  that 
said  stock  was  held  in  trust  as  aforesaid  for  the  defendant  bank  up  until 
the  time  of  the  transfer  to  Ellis,  as  hereinbefore  stated.  That  after  the  sale 
of  said  500  shares  of  stock,  and  the  purchase  thereof  by  defendant  Harrison, 
as  aforesaid,  one  share  of  stock  each  was  left  in  the  name  of  G.  E.  and 
R.  I.  White,  respectively,  but  the  ownership,  however,  was  vested  in  Har- 
rison, in  the  manner  aforesaid.  That  some  time  in  the  fall  of  1896,  owing 
to  the  failure  of  the  directors  of  the  Standard  Light  &  Power  Company  to 
pay  its  franchise  tax,  the  charter  of  said  corporation  was  forfeited,  and 
on  the  6th  day  of  November,  1896,  the  said  George  B.  and  R.  L  White, 
John  C.  and  W.  B.  Harrison,  obtained  a  new  charter  for  said  corporation, 
which  articles  of  incorporation  were  filed  with  the  secretary  of  state  on  the 
6th  day  of  November,  1896.  That  in  said  articles  of  incorporation  it  was 
prescribed  that  there  should  be  only  four  directors,  and  G.  E.  and  R,  I. 
White  and  John  a  and  W.  B.  Harrison  were  named  as  directors  for  the 
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first  year.  The  new  charter  was  In  fact  a  reincorporation  of  the  old  Stand- 
ard Light  &  Power  Company,  the  new  corporation  taking  charge  of  all  the 
assets  of  the  old  corporation,  and  assuming  all  of  its  obligations.  That  on 
the  9th  day  of  November.  1S06,  there  was  a  meeting  of  the  stockholders 
of  the  said  new  corporation,  at  which  the  defendants  George  E.  and  R.  I. 
White,  John  C.  and  W.  B.  Harrison,  were  each  elected  as  directors  for  the 
ensuing  year  thereafter.  That  there  has  been  no  ot^r  election  of  directors 
for  said  corporation  until  the  pretended  election  hereinafter  alleged,  on  the 
28th  day  of  June,  1898.  That  on  or  about  the  17th  day  of  November,  1896, 
the  Thomas  Manufacturing  Company  caused  the  shares  held  by  it  as  col- 
lateral security  to  be  sold,  at  which  sale  the  same  were  bought  in  by  com- 
plainant, A.  D.  Thomas,  and  the  certificate  of  stock  hereinbefore  described 
was  issued  to  him.  Having  been  frustrated  in  their  attempt,  hereinbefore 
stated,  to  appropriate  the  property  of  the  Standard  light  &  Power  Company 
to  the  payment  of  the  indebtedness  of  the  Stratton-White  Company  and 
of  G.  E.  and  R.  I.  White  to  the  defendant  bank,  the  said  defendant  bank, 
and  said  John  C.  Harrison  and  W.  B.  Harrison  and  G.  E.  and  R.  I.  White. 
the  last  four  being  directors  of  the  Light  &  Power  Company,  on  or  about 
the  last  of  November,  1896,  adopted  another  scheme,  and  combined  together 
to  defraud  said  corporation,  and  to  appropriate  its  said  property  to  the  use 
of  said  bank,  to  the  payment  of  the  aforesaid  indebtedness.  The  last-named 
scheme  was  to  appropriate  $500.00  of  the  proceeds  of  the  Standard  Light 
A  Power  Company  each  month  to  the  payment  of  said  indebtedness;  and, 
in  pursuance  of  this  fraudulent  scheme,  the  said  directors  caused  to  be 
paid  to  the  defendant  bank,  on  each  and  every  month,  beginning  with,  to 
wit,  November,  1890,  and  continuing  and  including  June,  1898,  the  sum  of 
fSOO.OO  in  cash,  except  the  month  of  April,  1898,  on  which  no  payment  was 
made.  That  the  Standard  Light  &  Power  Company  received  no  compen- 
sation whatever  for  said  sums  of  money,  except  as  herein  stated,  and  that 
the  said  misappropriation  of  same  was  but  a  continuation  of  the  fraudulent 
design  and  conspiracy  of  the  said  parties  to  appropriate  the  proceeds  of 
said  corporation  to  the  use  and  benefit  of  said  defendant  bank.  That  this 
fSOO.OO  per  month  was  paid  under  the  guise  of  salaries,  as  follows:  $250.00 
per  month  to  G.  B.  White  as  president,  $175.00  to  R.  I.  White  as  vice  presi- 
dent and  $75.00  to  John  C.  Harrison  as  secretary  and  treasurer.  Tour  orator 
charges  that  as  a  matter  of  fact  it  was  never  contemplated  that  the  said 
G.  E.  and  R.  I.  White  should  receive  any  of  the  said  money,  but  that 
the  same  should  be,  and  in  fact  was,  paid  directly  to  the  defetidant  bank, 
and  credited  ui)on  the  aforesaid  Indebtedness  owing  by  the  said  Stratton- 
White  Co.  and  the  said  Whites  to  the  defendant  bank,  and  that  the  payment 
of  said  sums,  as  salaries,  was  a  subterfuge  and  dodge  resorted  to  by  said 
parties  to  carry  out  their  fraudulent  purpose  aforesaid.  That  the  sum  of 
^250.00  per  month  is  an  unreasonable  sum  to  be  paid  to  any  person  for 
acting  as  president  of  said  corporation  during  any  of  said  time,  and  the 
sum  of  $175.00  per  month  is  an  unreasonable  sum  to  be  paid  for  actinn^  as 
vice  president,  and  that  the  sum  of  $75.00  per  month  is  an  unreasonable 
sum  to  be  paid  for  a  secretary  and  treasurer,  all  of  which  complainant 
charges  that  said  directors  well  knew.  That  as  a  matter  of  fact  the  affairs 
of  the'  said  corporation  were  managed  during  all  of  said  time  by  defendant 
T.  R.  McMahan,  who  received  ample  compensation  therefor  txom  the  cor- 
poration, aside  from  the  said  $500.00  paid  as  aforesaid.  That  the  defend- 
ants G.  E.  and  R.  I.  White,  at  the  time  those  large  sums  of  money  were 
ostensibly  paid  to  them  as  salaries,  owned  no  interest  whatever  in  the  cor- 
poration, having  only  one  share  each  in  their  names,  which  was,  however, 
owned  by  the  Harrisons  and  the  bank,  but,  on  the  contrary,  owed  the  cor- 
poration several  thousand  dollars,  as  shown  by  the  corporation's  books. 
That  the  defendants  White  devoted  none  of  their  time,  as  your  orator  is 
informed  and  believes,  and  therefore  alleges,  to  the  affairs  of  said  corpo- 
ration, for  which  reason  their  services  were  of  no  value  whatever  to  said 
corporation.  That  the  services  of  the  defendant  John  C.  Harrison  would 
not  have  been  worth  more  than  $25.00  per  month,  even  if  he  had  conducted 
Its  affairs  In  good  faith  and  for  its  best  interest.  That  the  defendant  bank 
during  all  of  said  time  was  represented  by  said  John  0.  Harrison,  as  its 
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cashier  and  manager,  and  W.  B.  Harrison,  as  its  vice  president,  by  reason 
of  which  fact  defendant  bank  had  notice  and  knowledge  of  all  the  facts 
herein  alleged,  and  the  unreasonableness  of  said  sums  of  money  herein  al- 
leged to  have  been  paid  ai^  salaries.  That  the  indebtedness  owing  to  said 
bank  was  practically  worthless,  all  of  the  obligors  thereon  being  insolvent 
That  said  money  was  reasonably  worth  to  the  defendant  the  Standard  Light 
&  Power  Company,  d^ng  all  of  said  time,  and  upon  the  markets  of  Ft 
Worth,  ten  per  cent,  per  annum;  therefore  your  orator  prays  for  decrees 
against  each  of  said  last-named  defendants  John  G.  and  W.  B.  Harrison,  6. 
R  and  R.  I.  White,  and  the  defendant  bank,  and  especially  against  the  de- 
fendant bank  and  John  G.  Harrison,  for  the  sums  of  money  paid  aforesaid 
to  said  bank,  with  interest  thereon  at  ten  per  cent,  per  annum  from  the 
date  of  such  payments,  and  that  they  may  be  required  to  return  said  money, 
with  interest  as  aforesaid,  to  the  said  Standard  Light  &  Power  Company." 

The  trial  court  in  the  final  decree  said  : 

"The  court  is  also  of  the  opinion  that  John  O.  Harrison,  W.  B.  Harrison, 
Q.  E.  White,  and  R.  L  White,  the  former  directors  of  the  Standard  Light 
&  Power  Company  of  Fort  Worth,  Texas,  conspired  together  to  misappro- 
priate and  deliver  to  the  State  National  Bank  of  Fort  Worth,  Texas,  all 
the  moneys  of  said  Standard  Light  &  Power  Company  paid  by  the  said 
directors  to  the  said  G.  B.  and  R.  I.  White  under  guise  of  salaries,  and 
which  was  without  consideration,  from  the  first  part  of  November,  1896, 
the  day  on  which  plaintiff  became  a  stockholder  in  said  Standard  Light 
and  Power  Company,  up  to,  to  wit,  the  first  day  of  July,  1898,  and  that 
said  moneys  so  paid  to  said  bank  was  a  trust  fund  of  said  Standard  Light 
and  Power  Company,  and  that  said  bank  accepted  the  same  with  a  knowl- 
edge of  said  trust,  and  without  consideration,  and  therefore  said  four  di- 
rectors and  said  bank  are  liable  to  plaintiff  for  said  money  so  misappro- 
priated, and  interest  thereon  at  the  rate  of  six  per  cent,  per  annum  from 
the  date  of  each  payment  made  to  said  Q.  E.  and  R.  I.  White,  and  to  said 
bank  as  aforesaid,  to  the  present  time,  aggregating  the  sum  of  $8,998.85. 
The  court,  therefore,  orders  and  decrees  that  complainant,  A.  D.  Thomas, 
a  stockholder  in  said  Standard  Light  and  Power  Company,  do  have  and 
recover  (for  the  benefit  of  the  defendant  the  Standard  Light  and  Power 
Company  of  Fort  Worth,  Texas,  and  the  creditors  and  stockholders  that 
may  be  interested  therein),  of  and  from  the  defendants  John  G.  Harrison, 
W.  B.  Harrison,  G.  E.  White,  R.  I.  White,  and  the  State  National  Bank 
of  Fort  Worth,  Texas,  the  sum  of  ($8,998.85)  eight  thousand  nine  hundred 
ninety-eight  and  eighty -five  one-hundredth  dollars,  together  with  interest 
thereon  at  the  rate  of  six  per  cent,  per  annum  and  all  costs  of  suit  for 
which  sums  and  costs  in  this  cause  it  is  ordered  that  complainant  do  have 
execution  in  conformity  with  the  law  and  the  practice  prescribed  by  the 
rules  of  equity." 

It  appears  that  the  salary  $75  per  month  paid  to  John  C.  Harrison 
was  not  included  in  the  sum  for  which  the  trial  court  gave  judg- 
ment against  the  two  Harrisons,  the  two  Whites,  and  the  State 
National  Bank.  The  matter  submitted  at  this  hearing,  so  far  as 
it  is  disclosed  in  the  contention  and  arguments  by  counsel  on  either 
side,  relates  only  to  the  right  of  the  appellees  to  recover  from  John 
C.  and  W.  B.  Harrison,  G.  E.  and  R.  I.  White,  and  the  State  Na- 
tional Bank  the  sums  of  money  which  were  paid  out  of  the  trust 
fund,  at  the  instance  and  under  the  direction  of  the  directors  of 
the  defendant  company,  to  said  employes,  to  wit,  $250  per  month 
paid  to  R.  I.  White,  $175  a  month  paid  to  G.  E.  White,  and  $75 
a  month  paid  to  John  C.  Harrison. 

The  evidence  shows,  without  contradiction,  that  T.  R.  McMahan 
was  the  general  manager  of  the  business  of  the  Standard  Light  & 
Power  Company  during  the  time  the  salaries  complained  of  were 
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being  paid  to  the  Whites  and  John  C.  Harrison ;  that  he  attended 
to  everything;  that  he  always  hired  the  men;  that  he  received  and 
disbursed  the  moneys  of  the  company  during  the  time  mentioned; 
that  he  kept  the  records  and  books,  and,  in  general,  managed  the 
business  of  the  company.  It  shows,  too,  that  commencing  with 
January,  1897,  all  the  checks  monthly  for  the  salaries  to  the  Whites 
and  John  C.  Harrison  were  turned  over  and  made  payable  to  John 
C.  Harrison,  cashier  of  the  State  National  Bank;  that  these  were 
drawn  monthly  by  the  Manager  McMahan,  who  was  verbally  au- 
thorized by  the  Whites  and  John  C.  Harrison  to  draw  the  monthly 
checks  in  favor  of  the  cashier  of  the  State  National  Bank;  that 
prior  to  January  i,  1897,  the  salaries  were  $350  per  month;  that 
the  directors  named  told  McMahan  verbally  the  salaries  had  been 
raised,  and  that  thereafter  he  should  pay  $500  per  month.  There 
is  nothing  in  the  minutes  of  the  board  of  directors  to  show  that 
this  raise  in  the  salaries  was  ever  made.  McMahan  says  this  amount 
monthly  was  supposed  to  be  paid  as  salaries  to  G.  E.  White  as  presi- 
dent, R.  I.  White  as  vice  president,  and  John  C.  Harrison  as  sec- 
retary and  treasurer,  and  he  says  the  board  of  directors  authorized 
him  to  pay  the  salaries.  The  evidence  further  shows  that  these 
payments  were  entered  upon  the  books  as  charges  to  labor  account 
up  to  January,  1898;  that  afterwards  the  payments  were  entered 
on  the  books  as  labor  accounts,  but  there  was  an  account  kept  show- 
ing the  salaries  were  credited  to  G.  E.  and  R.  I.  White  and  John  C. 
Harrison;  that  always  prior  to  January,  1898,  the  salaries  were 
charged  up  to  labor  account,  instead  of  going  to  the  individual  ac- 
counts of  the  Whites  and  Harrison. 

It  is  contended  that  the  salaries  paid  to  the  Whites,  even  though 
they  may  appear  to  be  "disproportioned  to  the  value  of  the  serv- 
ices rendered,"  were  paid  to  them  in  good  faith,  for  services  which 
in  some  degree  they  did  render  as  employes  of  the  defendant  cor- 
poration; that  such  sums,  having  been  paid  as  salaries  to  them 
in  good  faith,  ceased  to  be  trust  funds,  and  the  Whites  had  a  right 
to  turn  over,  if  they  chose  to  do  so,  monthly,  the  sums  as  were 
paid  to  them  as  salaries  in  the  discharge  of  their  old  debt  to  tlie 
bank.  It  is  urged  in  the  argument  by  appellants'  counsel  that  the 
evidence  shows  the  Whites  did  render  some  valuable  services  as 
employes  of  the  defendant  corporation,  and  that,  in  the  absence  of 
any  testimony  showing  how  much  of  the  salaries  paid  to  them  was 
actually  earned,  the  trial  court  should  not  have  concluded  that  the 
services  of  the  Whites  were  "without  consideration." 

The  contentions  we  have  stated  above  present  the  merits  of  the 
defense  relied  on  by  all  the  defendants,  and  make  it  necessary  to 
consider  only  the  assignments  of  error  which  challenge  the  conclu- 
sions of  the  trial  judge  on  the  law  and  facts  which  were  adverse 
to  appellants.  The  several  assignments  stated  in  appellants'  brief 
may  be  substantially  stated  under  the  two  following  propositions: 

(i)  The  directors  have  the  power  to  fix  the  salaries  of  the  offi- 
cers, and  in  so  doing  they  have  the  right  to  exercise  their  own  dis- 
cretion. If  they  act  in  good  faith,  and  receive  no  pecuniary  ad- 
vantage from  the  salaries  paid,  and  do  not  conspire  with  the  offi- 
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cers  receiving  such  salary  to  defraud  the  company,  they  cannot  be 
held  liable  for  such  payments.  That,  in  the  absence  of  any  evi- 
dence showing  what  would  be  reasonable  compensation  to  the  offi- 
cers of  a  corporation  for  certain  services  performed,  the  court  cannot 
arbitrarily  determine  that  such  compensation  was  so  unreasonable 
as  to  constitute  evidence  of  a  conspiracy  to  defraud  the  corporation. 

(2)  The  complainant,  A.  D.  Thomas,  was  a  stockholder,  and  as 
such  was  first  required  to  make  an  effort  to  correct  the  payment 
of  unreasonable  salaries  by  appealing  to  the  board  of  directors. 
Not  having  made  any  effort  to  correct  this  payment  of  salaries 
through  the  board  of  directors,  he  has  no  right  either  to  sue  or  re- 
cover therefor;  and  the  corporation  being  solvent  and  a  going 
concern  at  the  time  the  salaries  were  voted  by  the  directors  and 
paid  as  such,  and  no  complaint  having  been  made  thereof,  he  could 
not  be  heard,  after  a  lapse  of  two  years,  to  complain  for  the  first 
time  by  the  filing  of  a  suit  to,  recover  same. 

The  first  proposition,  as  to  the  power  of  the  directors  to  fix  the 
salaries  of  such  officers  of  the  company  whose  funds  they  were 
administering  as  were  in  good  faith  employed  to  render  services 
to  said  company,  may  be  considered  to  be  true.  But  it  was  clearly 
jurisdictional  in  the  court  below  to  apply  such  facts  as  were  found 
in  the  state  of  case,  with  a  view  of  determining  the  good  faith  of 
the  directors  in  employing  such  officers,  and  in  determining  whether 
or  not  the  allowances  to  them  by  the  directors  in  such  sums -as 
they  did  allow  to  the  persons  named  was  or  not  made  in  pursu- 
ance of  the  fraudulent  scheme  set  out  in  the  bill  to  divert  the  trust 
funds  under  their  administration,  so  that  the  State  National  Bank 
would  become  illegally  and  wrongfully  the  beneficiary  of  said  funds. 
If  such  salaries  as  are  complained  of  in  this  case  were  allowed  in 
good  faith  by  the  directors  administering  the  funds  of  said  cor- 
poration to  the  employes  named,  even  though  such  salaries  may 
appear  to  be  unreasonable  when  measured  by  the  amount  of  service 
rendered  in.  the  earning  of  them,  the  court  would  not,  because  the 
salaries  were  "disproportioned  to  services  rendered,"  be  authorized 
to  determine  that  such  compensation  of  itself  constituted  conclu- 
sive evidence  of  a  conspiracy  to  defraud  the  corporation.  It  does 
not  appear  that  the  trial  court  rested  its  conclusions,  as  to  a  con- 
spiracy having  been  entered  into  bv  the  said  directors  to  defraud 
the  company  by  misappropriation  of  the  funds  in  payment  of  sala- 
ries to  the  Whites,  upon  the  thought  or  because  of  the  fact  that 
the  salaries  were  unreasonable  or  "disproportioned  to  the  service 
rendered."  The  trial  court  seems  rather  to  have  reached  a  con- 
clusion adversely  to  the  defendants,  because  the  evidence  showed 
that  the  Whites  were  employed  in  bad  faith,  and  were  not  expected 
by  the  directors,  including  themselves,  to  render  any  service  of 
value  at  all  to  the  defendant  company,  but  were  paid  salaries  out 
of  the  trust  funds  under  their  administration  solely  for  the  illegal 
purpose  of  enabling  the  money  paid  under  the  guise  of  salaries  to 
such  employes  to  be  paid  to  or  reach  the  bank  in  settlement  of  the 
worthless  debt  of  the  Whites  to  the  bank.  This  conclusion,  wc 
think,  may  have  been  reached  without  considering  the  unreasonable- 
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ncss  of  the  salaries.  The  first  part  of  the  proposition  we  are  con- 
sidering is  of  no  force  if  the  Whites  were  employed  in  bad  faith. 
The  proposition  itself,  if  the  directors  acted  in  bad  faith,  carries 
with  it  an  admission  of  its  want  of  force.  Whether  the  salaries 
were  reasonable  or  unreasonable,  the  trial  court  seems  to  have  been 
of  the  opinion  that  the  trust  was  abused  by  the  directors  named,  and 
that  such  abuse  was  practiced  with  the  full  knowledge  upon  the  part 
of  the  bank,  which,  in  pursuance  of  their  fraudulent  illegal  acts,  was 
to  be  the  beneficiary  of  the  funds  misappropriated.  It  may  be  that  in 
fact  the  Whites  rendered  some  service  of  value  to  the  defendant 
company,  and  that  the  salaries  were  not,  as  the  court  below  said 
in  its  decree,  paid  '^without  consideration,"  but  if  any  sum,  not- 
withstanding the  conspiracy  to  abuse  the  trust,  should  have  been 
allowed  to  the  Whites,  we  think  the  burden  was  on  the  defendants 
to  show  what  they  may  have  actually  earned  in  rendering  services 
to  the  defendant  company.     Gardner  v.  Butler,  30  N.  J.  Eq.  702. 

The  second  assignment  is  founded  on  the  contention  that,  if  the 
payments  of  the  salaries  of  which  he  complains  were  unreasonable 
and  improvidently  allowed,  the  complainant  should  have  complied 
with  the  provisions  of  equity  rule  No.  94.  If  there  was  such  a  con- 
spiracy as  is  in  this  case  charged  against  the  directors,  there  is 
no  merit  in  the  suggestion  that  Thomas  should  have  made  formal 
application  to  the  board  of  directors  for  action  to  be  taken  in  the 
name  of  the  corporation  to  redress  the  wrongs  alleged  to  have 
been  done  complainant  and  the  other  stockholders.  It  was  said 
in  a  case  analogous  to  the  pending  case  (Phosphate  Co.  v.  Brown, 
20  C.  C.  A.  428,  74  Fed.  323) : 

"The  present  is  a  suit  against  a  corporation  administered  by  a  president 
and  board  of  directors,  who  are  charged  with  wrecking  the  corporation  for 
their  own  private  ends.  The  purpose  of  the  bill  Is  to  wreck  the  corporation. 
To  assimulate  that  to  the  case  provided  in  rule  94,  and  to  require  the  com- 
plainants to  show  that  they  had  exhausted  all  effort  In  inducing  the  directors 
to  convict  themselves  of  fraud,  is  absurd." 

The  case  of  Tazewell  Co.  v.  Farmers'  Loan  &  Trust  Co.  (C.  C.) 
12  Fed.  753,  is  another  case  analogous  to  this.  In  that  case  the 
court  said: 

•It  is  true  the  bill  does  not  show  any  formal  application  to  the  board  of 
directors  that  action  be  taken  in  the  name  of  the  corporation  to  redress  the 
wrongs  allegefl  to  have  been  done  complainants  and  other  stockholders,  but  it 
does  show  a  condition  of  things  touching  the  control  of  the  corporate  affairs 
by  those  intrusted  with  their  active  management  that  would  have  rendered 
such  a  formal  application  an  idle  ceremony.  Under  the  circumstances  de- 
tailed ill  the  bill,  the  existence  of  which  must,  on  this  hearing,  be  assumed, 
and  in  view  of  the  injury  which  might  have  resulted  from  delay  in  suing, 
it  was  not  reasonable  to  require  such  previous  application  to  be  made  to  the 
board  of  directors." 

The  language  we  have  just  quoted  applies  with  controlling  force 
to  the  material  issues  developed  in  this  suit.  The  bank,  through 
the  agency  of  the  Harrisons,  one  its  cashier  and  the  other  vice 
president,  was  the  beneficiary,. with  knowledge,  of  the  sums  wrong- 
fully paid  to  the  Whites.  No  one  but  the  bank  got  any  of  the 
mqney  wrongfully  diverted  from  the  trust  fund  by  the  two  Whites 
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and  Harrisons  as  directors,  under  the  guise  of  salaries  to  the 
Whites.  The  salaries  paid  monthly  were  included  in  one  check, 
which  was  made  payable  to  the  bank's  cashier,  John  C.  Harrison, 
by  the  general  manager  of  the  defendant  Light  &  Power  Company. 
This  sum  was  paid  by  the  general  manager  under  the  verbal  direc- 
tions of  the  four  directors.  These  facts,  supplemented  by  other  ma- 
terial incidents  in  the.  scheme  to  abuse  the  trust,  show  clearly  that 
the  bank  had  full  knowledge  of  the  wrongful  purposes  of  the  direc- 
tors in  employing  the  Whites,  and  having  the  monthly  salaries  paid 
to  them  turned  over  to  the  bank. 
The  decree  of  the  circuit  court  is  affirmed. 


GILLUM  et  aL  v.  STEWART  et  a). 

(GIrcnit  Ooort,  N.  D.  Texas.    Noyember  25,  1901.) 

No.  9. 

L  Clbrks  of  UiriTBD  States  Courts— Ibsuancb  of  Procbss— Effect  of  Oub- 

TOM. 

The  fact  that  the  clerk  of  a  circuit  court  has  uniformly  for  many  years 
followed  the  practice  of  issuing  a  separate  citation  for  each  defendant 
does  not  give  It  the  sanction  of  law,  nor  bind  the  court  to  its  approval, 
where  it  does  not  appear  to  have  ever  been  brought  to  the  court's  atten- 
tion. 

1  Fboeral  CJourts— Conformity  Act— Form  of  Process. 

Rev.  St  §  914,  requiring  the  federal  courts  to  conform  as  near  as  may 
be  to  the  "practice,  pleadings,  forms  and  modes  of  proceedings**  of  the 
state  courts  in  civil  actions  at  law,  applies  to  the  forms  of  process  for 
the  commencement  of  suits,  except  as  to  the  signature;  and  a  provision 
of  a  state  statute  that  but  one  citation  shall  be  issued  to  each  county  in 
which  defendants  reside  is  one  In  the  interests  of  economy,  and  entirely 
practicable  to  be  followed  by  the  federal  courts. i 

8l  Clerk's  Costs— Estoppel  to  Object  to  Taxation— Custom. 

A  plaintiff  in  a  federal  court  in  an  action  at  law.  who  prays  for  the 
'*nsual  process,"  has  a  right  to  rely  on  the  presumption  that  such  process 
will  conform  to  that  provided  by  the  state  statutes,  unless  the  court  has 
altered  the  form  to  meet  conditions  different  from  those  existing  in  the 
state  courts;  and  he  is  not  estopped  to  object  to  the  taxation  of  costs 
for  the  Issuance  of  process  not  authorized  by  such  statutes  because  it 
has  been  the  practice  of  the  clerk  to  issue  the  same. 

4  Same— Filing  and  Canceling  Attorney's  Receipts  for  File  Papers. 

Where,  by  the  prevailing  practice  in  a  federal  court,  attorneys  are  per- 
mitted to  withdraw  file  papers,  giving  a  receipt  therefor,  the  clerk  is  enti* 
tied  to  charge  the  usual  fee  for  filing  such  receipts  as  papers  in  the 
cause,  and  for  canceling  the  same  on  the  return  of  the  files.  He  is  also 
entitled  to  file  a  letter  from  an  attorney  asking  the  issuance  of  subpceiuui 
for  his  own  protection,  and  to  charge  for  such  filing. 

On  Motion  to  Retax  Clerk's  Costs. 

Greene  &  Stewart,  for  the  motion, 
Chas.  H.  Lednum,  for  the  clerk. 

1  Conformity  of  practice  of  federal  courts  In  common-law  actions  to  that 
of  state  court,  see  notes  to  O'Connell  t.  Beed,  5  CL  O.  A.  594,  and  Insuranoi 
Go.  T.  Hall,  27  a  a  A.  382. 
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MEEK,  District  Judge.  The  plaintiff,  in  his  motion,  complains 
of  the  taxation  of  the  clerk's  costs  in  the  above-styled  cause.  The 
objections  urged  to  the  taxation  of  the  clerk's  costs  will  be  noted 
separately. 

The  plaintiff  first  complains  that  there  were  i8  defendants  named 
in  plaintiff's  petition,  all  alleged  to  reside  in  Parker  county,  Tex., 
and  that  the  clerk  issued  i8  original  citations  and  i8  copies, — an 
original  and  a  copy  for  each  of  the  defendants, — ^when  he  should 
have  issued  but  i  original  citation  and  i8  copies,  and  that  for  each 
of  said  original  citations  the  clerk  has  charged  $i,  making  his 
charges  for  issuing  citations  $i8,  instead  of  $i,  as  it  should  have 
been.  The  clerk,  answering  the  above  objections,  avers  that  sep- 
arate citations  were  issued  to  each  defendant  in  the  case  because 
the  same  is  required  and  authorized  by  law,  in  that  (a)  the  uniform 
and  heretofore  unquestioned  practice,  usage,  and  custom  in  this 
court  since  its  creation  by  congress,  in  1879,  ^^.s  been  to  so  issue 
process  of  this  court ;  and'  (b)  plaintiff,  at  the  time  of  the  filing 
of  the  original  petition,  charged  with  the  knowledge  of  practice, 
usage,  and  custom  of  the  court,  did  not  request  or  instruct  any 
change  in  the  practice  and  procedure,  but  in  the  prayer  for  process 
in  the  original  petition  used  the  following  words:  "Petitioners 
pray  the  usual  process  hereof,  and  for  judgment  against  each  of  said 
defendants." 

Section  914  of  the  Revised  Statutes  of  the  United  States  provides : 

'The  practice,  pleadings,  forms  and  modes  of  proceeding  in  clyll  causes 
other  than  equity  and  admiralty  causes,  in  the  circuit  and  district  courts, 
shall  confcrrm,  as  near  as  may  be,  to  the  practice,  pleadings,  forms  and  modes 
of  proceeding  existing  at  the  time  in  like  causes  in  the  courts  of  record  of 
the  state  within  which  said  circuit  and  district  courts  are  held,'  any  rule  of 
court  to  the  contrary  notwithstanding." 

Article  1212  of  the  Revised  Statutes  of  the  State  of  Texas  pro- 
vides : 

"When  a  petition  shall  be  filed  with  the  clerk  and  the  other  regulations 
hereinafter  prescribed  shall  be  complied  with,  it  shall  be  his  duty  forthwith 
to  issue  a  writ  of  citation  for  the  defendant"  Act  Feb.  5,  1854,  p.  53  (Pasch. 
Dig.  1430). 

Article  1213  of  the  Revised  Statutes  of  the  State  of  Texas  pro- 
vides: 

"If  there  be  several  defendants  residing  in  different  counties,  one  citation 
shall  Issue  to  each  of  said  counties." 

Article  1430  of  Paschal's  Digest,  as  it  originally  appeared,  read 
as  follows: 

"(9)  It  shall  be  the  duty  of  the  clerk,  when  a  petition  is  filed,  and  the  regu- 
lations hereinafter  provided  are  complied  with,  to  issue  a  writ  or  citation 
directed  to  the  sheriff  (or  other  proper  officer)  of  the  county  or  counties  in 
which  the  petition  alleges  that  the  defendants  are,  requiring  him  to  i^ummon 
the  defendants  to  appear  at  the  proper  term  of  court,  then  and  there  to 
answer  plaintifTs  petition,  a  certified  copy  of  which  shall  accompany  each 
writ  or  citation;  and  if  there  be  more  than  one  defendant,  the  clerk  shall 
issue  a  writ  or  citation  to  each,  accompanied  with  a  copy  of  the  petition." 

The  clerk  urges  in  argument  that  at  the  time  the  Northern  dis- 
trict of  Texas  was  organized  the  provisions  of  article  1430  of  Pas- 
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chal's  Digest  were  m  force,  and  that,  complying  therewith,  the 
clerk,  in  causes  where  there  were  more  than  one  defendant,  issued 
a  writ  of  citation  to  each,  accompanied  by  a  copy  of  the  petition. 
He  states  that  ever  since  the  organization  of  the  district  this  prac- 
tice has  obtained,  notwithstanding  the  adoption  of  the  Revised  Stat- 
utes of  the  State  of  Texas  of  1879,  which  provides  that  where  there 
are  several  defendants,  residing  in  different  counties,  only  one  cita- 
tion shall  issue  to  each  of  said  counties.  It  is  urged  that  by  rea- 
son of  the  fact  that  this  has  been  the  uniform  and  heretofore  un- 
questioned practice,  usage,  and  custom  of  this  court  since  its  crea- 
tion by  congress,  in  1879,  it  therefore  forms  the  law  of  the  court. 
So  far  as  the  oral  argument  and  submitted  briefs  disclose,  the  prac- 
tice now  under  investigation  has  never  been  under  judicial  observa- 
tion in  this  district,  and  therefore  has  never  been  passed  upon  by 
the  court.  It  would  seem  that  the  practice  as  it  has  obtained  in 
the  matter  of  issuing  citations  in  civil  causes  has  gone  unchallenged 
by  any  litigant  in  this  court  until  the  present  time.  The  fact  that 
the  clerk,  in  his  ministerial  capacity,  has  issued  process  in  the  man- 
ner he  has  even  for  so  long  a  term  of  years  does  not  in  itself  endow 
his  method  with  the  sanctity  of  law.  It  is  true,  he  has  performed 
his  ministerial  functions  with  the  seeming  acquiescence  of  the  court, 
but  it  is  apparent  from  the  record  in  this  case  that  the  court  has 
never  been  moved  to  investigate  and  pass  upon  this  method  of  pro- 
ceeding. When  the  court  is  first  moved,  should  it  deem  itself 
estopped  from  action,  and  its  mode  of  procedure  settled  and  fixed, 
by  the' ministerial  acts  of  its  clerk?  I  think  not.  The  provisions 
respecting  914,  Rev.  St.  U.  S.,  include  forms  of  process  for  com- 
mencement of  suits,  except  as  to  signature,  which  is  provided  for 
by  section  911,  Id.  Brown  v.  Pond  (D.  C.)  5  Fed.  37;  Ricard  v. 
Inhabitants  of  New  Providence,  Id.  434.  In  the  case  of  Nudd  v. 
Burrows,  91  U.  S.  426,  23  L.  Ed.  286,  Mr.  Justice  Swayne,  deliver- 
ing the  opinion  of  the  court,  says  of  section  914: 

"The  purpose  of  the  proyision  la  apparent  on  its  face.  No  analysis  is 
necessary  to  reach  it  It  was  to  bring  about  uniformity  in  the  law  of  pro- 
cedure in  the  federal  and  state  courts  of  the  same  locality.  It  had  its 
origin  1]}  the  Code  enactments  of  many  of  the  states.  While  In  the  federal 
tribunal  the  common-law  pleadings,  forms,  and  practice  were  adhered  to,  in 
the  state  courts  of  the  same  district  the  simpler  forms  of  the  local  Code 
prevailed.  This  inyolved  the  necessity  on  the  part  of  the  bar  of  studying 
two  distinct  systems  of  remedial  law,  and  of  practicing  according  to  the 
wholly  dissimilar  requirements  of  both.  The  inconvenience  of  such  a  state 
of  things  is  obvious.  The  evil  was  a  serious  one.  It  was  the  aim  of  the 
provision  in  question  to  remove  it  This  was  done  by  bringing  about  the 
conformity  in  the  courts  of  the  United  States  which  it  prescribes.  The 
remedy  was  complete." 

The  purpose  of  the  enactment  is  clearly  beneficial  and  salutary. 
Its  observance  has  resulted  advantageously  to  courts,  bars,  and  liti- 
gants. By  its  terms  it  only  assimilates  the  practice  in  the  federal 
courts  to  that  of  the  state  courts  "as  near  as  may  be."  Whalen  v. 
Sheriden  (C.  C.)  10  Fed.  662.  It  is  not  as  near  as  may  be  pos- 
sible, nor  as  near  as  may  be  practicable.  This  indefiniteness  gives 
the  judge  power  to  reject  any  subordinate  provision  which  in  his 
judgment  will  unwisely  incumber  the  administration  of  the  law,  or 
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tend  to  defeat  the  ends  of  justice.  Railroad  Co.  v.  Horst,  93  U.  S. 
291,  23  L.  Ed.  898;  Hat  Sweat  Mfg.  Co.  v.  Davis  Sewing  Mach. 
Co.  (D.  C.)  31  Fed.  296. 

Article  1213,  Rev.  St.  Tex.,  Tieretofore  quoted,  provides  that, 
where  there  are  several  defendants  residing  in  different  counties, 
one  citation  shall  issue  to  each  of  such  counties.  The  supreme 
court  of  Texas  has  held  that  two  or  more  defendants  residing  in 
the  same  county  may  be  included  in  one  citation.  Carson  v.  Dal- 
ton,  59  Tex.  500.  The  Texas  legislature,  in  adopting  the  provi- 
sion in  relation  to  the.  issuance  of  one  citation  to  a  county  where 
several  defendants  to  an  action  reside,  to  that  extent  altering  the 
provisions  of  article  1430  of  Paschal's  Digest,  undoubtedly  moved 
in  the  interest  of  economy,  and  to  decrease  the  costs  of  litigation. 
The  provision  is  not  impracticable,  and  materially  assists  in  the 
direction  intended,  as  is  made  manifest  in  the  case  now  under 
consideration.  Here  18  defendants  in  a  suit  resided  in  Parker 
county,  Tex.  Eighteen  original  citations  were  issued  by  the  clerk, 
and  18  copies  thereof;  an  original  and  copy  being  served  on  each 
of  the  defendants.  The  clerk's  costs  for  this  method  of  procedure 
were  $18,  whereas,  if  the  provision  of  the  Texas  statute  had  been 
followed,  it  would  have  resulted  in  costs  to  the  clerk  of  $1.  I  am 
not  prepared  to  say  that  by  following  the  provision  of  the  Texas 
law  with  respect  to  the  service  of  citation  the  administration  of  the 
law  in  this  court  would  be  unwisely  incumbered,  or  that  the  ends 
of  justice  would  tend  to  be  defeated,  and  consequently  a  different 
method,  more  expensive  in  its  operation,  should  be  adhered  to. 
I  cannot  see  any  difference  between  the  sheriff  of  a  county  taking 
in  hand  an  original  citation,  with  several  defendants  named  therein, 
and  serving  same  in  turn  upon  each  of  the  defendants,  and  making 
his  return  thereon,  and  the  United  States  marshal  going  into  a 
county  with  a  citatiqn  having  several  defendants'  names  therein, 
and  serving  same  on  each  in  turn,  and  making  his  return  thereon. 
There  is  no  greater  convenience,  expedition,  or  certainty  resulting 
from  the  present  mode  of  procedure  than  from  that  laid  down  by  the 
Texas  law. 

It  is  urged  that  the  plaintiffs  herein  should  be  estopped  from 
complaining  of  the  action  of  the  clerk,  because  at  the  time  of  the 
filing  the  original  petition,  being  charged  with  the  knowledge  of 
the  practice,  usage,  and  custom  of  the  court,  they  did  not  request 
or  instruct  any  change  in  the  practice  and  procedure,  but  in  the 
prayer  for  the  process  in  the  original  petition  used  the  following 
words:  "Petitioners  pray  the  usual  process  hereof,  and  for  judg- 
ment against  each  of  said  defendants."  Litigants  filing  their  cases 
in  this  court  have  a  right  to  pray  for  the  usual  process  to  issue  in 
their  cases,  and  to  rely  upon  the  presumption  that  the  Usual  process 
of  this  court  is  the  process  provided  by  the  Revised  Statutes  of 
.the  State  of  Texas  in  civil  causes,  and  not  process  peculiar  to  this 
court,  unless  it  has  been  necessary  to  alter  the  form  of  process 
in  order  to  meet  conditions  different  from  those  existing  in  state 
courts  of  record.  No  sufficient  reason  has  been  presented  to  the 
coiut  for  the  variance  in  the  practice  now  existing  between  the  fed- 
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eral  and  state  courts  with  respect  to  the  matter  under  investiga- 
tion. The  first  objection  of  plaintiffs  to  the  taxing  of  the  clerk's 
costs  IS  sustained,  and  the  costs  for  but  one  citation,  including  the 
names  of  all  of  the  defendants  in  said  cause,  will  be  allowed  the 
clerk.  It  being  necessary  to  issue  but  one  citation,  instead  of  i8 
citations,  it  follows  that  it  was  necessary  to  file  but  one  citation ;  and 
therefore  the  clerk  will  be  allowed  for  the  filing  of  but  one  citation, 
and  the  fees  for  the  filing  of  the  remaining  17  citations  will  be  dis- 
allowed. The  clerk  will  be  allowed  for  entering  return  on  one  cita- 
tion, and  will  be  disallowed  for  entering  the  return  on  the  remain- 
ing 17  citations. 

The  third  contention  of  the  plaintiffs,  to  the  effect  that  the  clerk 
has  charged  $1.80  more  for  copy  of  plaintiffs'  petition  than  allowed 
by  law  for  copies  issued  with  certificate  and  seal,  is  not  well  taken, 
as  will  be  evidenced  by  an  examination  and  count  of  the  folios  of 
plaintiffs'  petition. 

The  plaintiffs'  objection  to  the  charge  for  making  of  final  record 
in  said  cause  is  not  well  taken,  as  the  making  of  such  final  record 
is  required  of  the  clerk  by  a  standing  rule  of  this  court  entered  No- 
vember 22,  1887.  Also  see  The  Thomas  Fletcher  (C.  C.)  24  Fed. 
481. 

The  court  is  of  the  opinion  that  the  charge  made  by  the  clerk 
for  filing  attorneys'  receipts  for  file  papers  in  the  case,  which  are 
being  withdrawn  from  the  clerk's  office,  and  for  canceling  receipt 
on  return  of  papers,  is  a  proper  charge,  and  one  which  should  be 
allowed.  It  is  proper  that  a  receipt  which  remains  in  the  clerk's 
office  in  lieu  of  the  file  papers  of  the  case  should  be  a  file  paper, 
and  that  the  clerk  should  not  be  compelled  to  prepare  or  care  for 
that  paper  or  cancel  same  without  being  compensated  therefor  at 
the  legal  rate.  A  receipt  for  the  file  papers  in  a  case,  under  the 
system  which  prevails  in  Texas  of  permitting  attorneys  to  with- 
draw file  papers  from  the  court,  proves  often  a  record  of  great 
value  in  determining  important  rights  of  parties  on  both  questions 
of  merit  and  procedure. 

Complaint  is  made  of  the  charge  of  25  cents  for  filing  and  en- 
tering plaintiffs'  petition,  it  being  alleged  that  the  law  allows  but 
10  cents  for  this  service.  The  clerk  avers  that  under  the  practice 
of  this  court  he  is  required  to  enter  upon  the  file  docket  certain 
memoranda,  one  of  which  is  the  number,  style,  etc.,  of  the  case, 
and  that  a  fee  of  15  cents  is  allowable  therefor  under  the  law.  This 
service  is  exacted  of  the  clerk  by  the  method  of  procedure  and 
practice  obtaining  in  this  court,  and  legal  allowance  is  therefore 
permissible  and  right.  The  court  is  of  the  opinion  that  it  is  proper 
for  the  clerk  to  make  a  file  paper  of  a  letter  from  one  of  the  par- 
ties asking  for  the  issuance  of  subpoenas,  as  this  is  for  the  protec- 
tion of  the  clerk  and  all  parties  at  interest;  also  that  the  charges 
in  this  case  for  the  entering  of  return  upon  a  subpoena,  for  the  filing 
of  complete  draft-  of  judgment,  and  for  the  issuance  of  the  first 
and  alias  writs  of  possession,  were  proper  and  correct. 

The  costs  in  this  case  will  be  retaxed  in  accordance  with  the 
views  herein  expressed* 
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TEXAS  &  P.  BY.  00.  v.  BEHYMER. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    December  3,  1901.) 

Appbal—Rbvibw— Waiver  of  Error. 

Where  no  request  was  made  to  take  from  the  Jury  the  question  of  the 
negligence  of  a  railroad  company  in  the  handling  and  operation  of  Its 
train  at  the  time  of  the  injury  of  a  plaintiff,  alleged  as  one  ground  of 
recovery,  the  submission  of  such  question  to  the  jury  is  not  a  ground  for 
reversal,  although  defendant  may  have  been  entitled  to  such  an  instruc- 
tion under  the  evidence. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Texas. 

T.  J.  Freeman,  for  plaintiff  in  error. 
Cone  Johnson,  for  defendant  in  error. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

PER  CURIAM.  The  general  charge  requested  in  favor  of  the 
defendant  in  the  court  below  was  properly  refused,  because,  if  for 
no  other  reason,  there  was  evidence  tending  to  show  that  the  de- 
fendant railway  company  was  negligent  in  regard  to  the  appliances 
furnished, — ^that  is  to  say,  in  regard  to  the  spike  protruding  from 
the  roof  of  the  car  from  which  Behymer  fell, — ^which  negligence 
tended  to  contribute  to  Behymer's  injury.  No  request  appears  to 
have  been  made  to  the  trial  judge  to  take  from  the  consideration 
of  the  jury  the  question  of  negligence  of  the  railway  company  in 
handling  and  operating  the  train,  on  the  ground  that  the  undisputed 
evidence  shows  that  the  train  was  handled  in  the  usual,  proper,  and 
customary  manner.  There  seems  to  have  been  considerable,  if  not 
conclusive,  ground  for  such  request,  but  we  cannot  go  beyond  the 
record.  On  the  other  errors  assigned,  we  do  not  find  that  the  trial 
judge  erred  to  the  prejudice  of  the  plaintiff  in  error. 

The  judgment  of  the  circuit  court  is  affirmed. 


MeFADDEN   et  al.  v.  UNION   ASSUR.   SCO.     SAME  v.   LAW  UNION   & 

GROWN  INS.  CO.      SAME  v.  MANCHESTER  ASSUR.  CO. 

SAME  V.  ATLAS  ASSUR.  00. 

(Circuit  Court,  E.  D.  Pennsylvania.    December  9,  1901.) 

Nos.  64-67. 

Ihsuhancb— Action  on  Policies— Evidence  Considrued. 

In  actions  on  insurance  policies  covering  "cotton,  •  •  •  the  prop- 
erty of  the  assured,  ♦  ♦  ♦  or  Bold  but  not  delivered,"  while  afloat 
in  transitu  in  any  of  certain  designated  ports,  but  not  to  cover  "goods  on 
which  at  the  time  of  any  fire  there  may  be  any  marine,  inland  ot  trans- 
portation insurance,"  to  recover  for  cotton  burned  while  on  a  lighter 
in  one  of  the  designated  ports  being  transferred  to  an  ocean  steamship, 
evidence  considered,  and  held  not  to  sustain  the  defense  that  at  the  time 
of  the  fire  the  cotton  had  been  sold  and  delivered  to  a  purchaser,  so  as  to 
bring  it  within  the  terms  of  a  marine  policy  held  by  such  alleged  pur- 
chaser, but  to  show  that  it  was  then  the  property  of  the  assured,  and 
strictly  within  the  terms  of  the  policies  sued  oil 
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At  Law.    Actions  on  insurance  policies.    On  motion  by  defend- 
ants for  judgment  notwithstanding  the  verdict. 
John  G.  Johnson,  for  plaintiffs. 
Richard  C.  Dale,  for  defendants. 

DALLAS,  Circuit  Judge.  These  are  actions  on  four. identical 
policies  of  insurance,  issued  by  the  respective  defendants  to  the 
plaintiffs,  "on  cotton  and  other  vegetable  fiber,  the  property  of  the 
assured,  or  held  by  the  assured  in  trust  or  on  commission,  or  on 
joint  account  with  others,  or  sold,  but  not  delivered,  while  con- 
tained in  all  or  any  of  the  brick,  stone,  -or  frame  warehouses,  stor- 
age stores,  and  sheds,  and  while  in  transitu  in  or  on  any  of  the 
streets,  yards,  wharves,  piers,  and  bulkheads,  and  also  while  in  cars 
on  tracks  (excepting  in  grain  elevators)  in  New  York,  Brooklyn, 
Jersey  City,  Hoboken,  and  Weehawken,  and  on  Staten  Island  and 
Black  Tom  Island,  and  while  afloat  in  transitu  in  the  ports  of  said 
cities,  subject  to  the  following  conditions  of  coinsurance  and  ex- 
ceptions named  below:  *  *  *  This  policy  does  not  cover,  in 
whole  or  in  part,  goods  on  which,  at  the  time  of  any  fire,  there 
may  be  any  marine,  inland,  or  transportation  insurance."  While 
these  policies  were  in  force  the  plaintiffs  caused  a  considerable  quan- 
tity of  cotton  to  be  taken,  on  a  lighter  employed  by  them,  from 
warehouses  in  Brooklyn  to  a  pier  of  the  North  German  Lloyd 
Steamship  Company  at  Hoboken.  The  lighter  arrived  at  the  pier 
shortly  after  noon  on  June  28th,  and  made  fast  thereto  near  the 
stern  of  the  steamship  Maine,  by  which  the  cotton  was  to  be  trans- 
ported to  Bremen.  The  master  of  the  lighter  promptly  reported  to 
the  agents  of  the  ship,  and  delivered  to  them  the  customary  papers 
entitling  him  to  have  the  cotton  accepted  for  carriage.  Thereupon 
they  told  him  to  keep  the  lighter  where  she  then  was,  to  await  the 
readiness  of  the  vessel  to  receive  the  cotton,  and  accordingly  she 
was  retained  at  the  pier  until  about  i  o'clock  p.  m.  on  the  30th  of 
June,  when,  by  direction  of  the  representatives  of  the  ship,  a  tug 
supplied  by  them  brought  her  alongside  the  Maine,  and  the  transfer 
of  the  cotton  was  then  commenced,  and  was  still  progressing,  when, 
at  about  4  o'clock  in  the  afternoon,  a  fire  broke  out  upon  the  steam- 
ship, and  the  cotton,  not  only  that  portion  of  it  which  had  been 
placed  aboard  the  ship,  but  also  that  which  was  still  on  the  lighter, 
was  consumed.  The  plaintiffs'  claim  is  only  for  the  loss  occasioned 
by  the  destruction  of  the  cotton  which  had  not  been  transferred, 
and  the  question  for  decision  is  whether  that  cotton  was  or  was 
not,  in  view  of  the  uncontroverted  facts,  covered  by  the  policies 
sued  on.  The  several  defendants  contend  that  it  was  not,  and,  as 
supporting  that  contention,  their  counsel  have  affirmed,  as  "the 
fundamental  proposition,  that  these  policies  did  not  cover  cotton- 
after  its  legal  delivery  to  the  ocean  carrier,"  and  they  have  argued 
that  what  was  actually  done  constituted  a  delivery  to  the  steam- 
ship company,  and  that,  that  company  being  the  ocean  carrier,  de- 
livery to  it  was,  in  legal  effect,  a  delivery  to  one  Scheibler,  who, 
as  was  alleged,  had  purchased  the  cotton  in  question  from  the 
plaintiffs.    This  argument  is  founded  upon  the  fact  that  the  insurance 
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was  only  "on  cotton  ♦  ♦  *  the  property  of  the  assured,  ♦  *  * 
or  sold,  but  not  delivered,"  and  upon  the  provision  of  each  policy 
that  it  should  not  cover  "goods  on  which  at  the  time  of  any  fire 
there  may  be  any  marine,  inland,  or  transportation  insurance,"  there 
having  in  fact  been,  at  the  time  of  the  burning  of  the  Maine,  an  out- 
standing policy  of  insurance  of  the  Rheinisch  Westfalischer  Lloyd, 
in  favor  of  the  said  Scheibler,  which  contained  a  clause  as  follows : 
"(b)  As  regards  cotton  bought  by  the  BaumwoU  Manufactur  von  Carl 
fifohelbler  from  a  shipper  in  the  interior,  and  the  insurance  on  which  the  ship 
per  has  covered  from  the  interior  to  the  port  of  shipment,  or,  in  other  words, 
whi(^  has  not  been  reported  to  the  Rheinisch  VS^estfalischer  Lloyd  in  M. 
Gladbach  as  including  country  damage,  the  insurance  to  commen'ce  at  the 
moment  the  captain  of  the  steamer  on  which  the  cotton  is  to  be  shipped  to 
Burope  has  given  his  receipt,  notwithstanding  the  fact  that  the  cotton  is  not 
on  board,  but  on  the  quay.  In  either  case,  the  Rheinisch  Westfalischer 
Lloyd  in  M.  Gladbach  will  not  be  liable  for  country  damage,  neither  the  in- 
terior risk,  and  while  the  cotton  is  being  transported  by  river  boats.'* 

The  position  taken  by  the  defendants  has,  I  believe,  been  ac- 
curately stated.  In  my  opinion,  it  is  untenable.  It  depends  for 
its  support  upon  the  supposed  existence  of  a  fact  the  nonexistence 
of  which  has  been  conclusively  established.  The  cotton  in  ques- 
tion had  not  been  sold  to  Scheibler.  The  plaintiffs  had,  it  is  true, 
sold  to  him  a  certain  number  of  unidentified  bales,  but  they  had 
not  undertaken  to  deliver  to  him  this  particular  cotton,  and  no 
title  thereto  or  property  therein  had,  in  any  manner,  been  vested 
in  him.  It  was  therefore,  at  the  time  of  the  fire,  "the  property  of 
the  assured";  and,  being  also  "afloat  in  transitu"  in  one  of  the 
specified  ports  (a  phrase  to  be  read  in  connection  with  "wharves, 
piers,  and  bulkheads,"  etc.),  it  is  manifest,  I  think,  that  it  was  within 
the  very  terms  by  which  the  subject-matter  and  scope  of  the  in- 
surance were  defined. 

The  same  consideration  is  decisive  also  of  the  defense  based  upon 
the  clause  which  excluded  from  the  operation  of  these  policies 
goods  on  which  there  might  be  other  insurance;  for,  of  course,  if 
Scheibler  was  not  the  owner  of  this  cotton,  the  policy  which  he 
held  did  not,  and  could  not,  cover  it. 

The  conclusion  which  I  have  reached  upon  the  point  which  has 
been  adverted  to  renders  the  discussion  of  any  other  question  un- 
necessary. 

The  defendants'  motion  for  judgment  notwithstanding  the  verdict 
ia  denied. 


WESTERN  UNION  TEL.  00.  T.  BOSTON  SAFE  DEfPOSIT  &  TRUST  CO. 

BOSTON  SAFE  DEPOSIT  &  TRUST  CO.  v.  YP^ESTERN  UNION  TELc  00. 

(Circuit  Court  of  Appeals,  Second  Circuit    November  18,  1901.) 

Nob.  18,  14. 

!•  IfOBTOAOB  FoRBCLOBURB'— Contracts  of  Rbobiver. 

A  contract  made  by  a  receiver  appointed  in  a  foreclosure  suit,  with  tbe 
approval  of  the  court,  leasing  property  involved  in  the  suit  pending  its 
sale,  Is  binding  on  the  mortgagee^  although  it  is  not  a  formal  party 
thereto^ 
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2.  Same— Lease  of  Propebtt  bt  Rboezybr—Rights  of  Lessee. 

In  a  suit  to  foreclose  a  mortgage  on  the  property  of  a  telegraph  com- 
.  pany,  the  mortgagee  claimed,  as  included  in  the  mortgage  under  an  after- 
acquired  property  clause,  six  wires,  which  had  been  strung  on  the  poles 
of  the  mortgagor  by  a  second  company.  A  receiver  appointed  In  the  suit 
took  possession  of  the  property,  and  leased  the  same  to  complainant, 
■who  paid  rental  therefor.  On  final  hearing,  the  owner  of  the  six  wires 
was  adjudged  entitled  to  remove  the  same,  but  on  Its  application  they 
were  permitted  to  remain  until  the  sale,  on  its  giving  a  bond  to  the 
mortgagee  for  the  payment  of  rental,  which  It  subsequently  paid  to  the 
mortgagee.  Held,  that  the  fund  so  received  belonged  to  complainant  as 
lessee. 

8.  Trusts— Relation  of  Trustee  to  Third  Parties. 

Defendant,  which  was  mortgagee  of  a  telegraph  line  and  complainant 
in  a  suit  to  foreclose  the  mortgage,  received  a  sum  p^d  by  a  second  tele- 
graph company,  under  an  order  of  the  court,  as  rental  for  the  use  of  the 
poles  for  certain  of  Its  own  wires  during  the  pendency  of  the  suit.  The 
receiver  appointed  In  the  suit  had  previously,  with  the  approval  of 
the  court,  leased  the  line,  pending  the  suit,  to  complainant,  without  any 
reservation  as  to  the  wires  of  the  second  company,  which  were  claimed 
by  defendant  as  included  in  the  mortgage,  and  received  the  rental  there- 
for. Defendant  refused  to  pay  over  to  complainant  the  sum  so  received, 
and  complainant  recovered  the  same  by  suit  Held,  that  defendant, 
while  trustee  for  the  mortgagee  bondholders,  was  not  a  trustee  of  the 
fund  so  received  in  such  sense  that  it  was  entitled  to  deduct  therefrom 
the  expenses  incurred  in  defending  the  suit,  but  that  as  to  complainant 
it  was  merely  a  depositary,  and  chargeable  with  the  costs  resulting  from 
its  wrongful  refusal  to  account,  the  same  as  any  other  litigant 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 
See  87  Fed.  788;    104  Fed.  580. 

William  G.  Wilson,  for  Boston  Safe  Deposit  &  Trust  Co. 
Rush  Taggart,  for  Western  Union  Tel.  Co. 

Before  WALLACE  and  LACOMBE,  Circuit  Judges. 

Wallace,  circuit  judge,  if  the  Western  Union  Telegraph 
Company  was  entitled  to  all  revenues  arising  from  the  use  of  the 
line  of  poles  from  Cleveland  to  Chicago  for  supporting  the  six 
wires  strung  thereon  by  the  Bankers'  &  Merchants'  Telegraph  Com- 
pany, we  are  unable  to  doubt  that  it  was  entitled  to  the  recovery 
adjudged  to  it  by  the  decree  of  the  court  below.  The  question 
depends  upon  the  true  meaning  of  the  agreement  of  July  10,  1885. 
The  agreement,  in  effect,  constituted  the  Western  Union  Telegraph 
Company  a  lessee  of  the  mortgagee  to  take  possession  of  the  mort- 
gaged property  and  manage  and  operate  it  pending  a  foreclosure 
sale.  By  its  terms  the  Western  Union  Telegraph  Company  was  to 
pay  a  specified  sum  in  the  nature  of  rental  for  the  property,  and 
was  to  receive  for  its  own  benefit  all  the  revenues  and  profit.  The 
agreement  having  been  made  with  the  approval  of  the  court  by 
the  receiver  appointed  in  the  foreclosure  action,  the  mortgagee  was 
fully  bound,  although  not  a  formal  party  to  the  instrument.  Porter 
V.  Sabin,  149  U.  S.  473,  13  Sup.  Ct.  1008,  37  L.  Ed.  815.  It  was 
undoubtedly  the  meaning  and  purpose  of  that  agreement  to  secure 
to  the  Western  Union  Telegraph  Company,  for  the  time  therein 
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mentioned,  the  enjoyment,  not  only  of  all  the  revenues  and  profits 
which  it  might  be  able  to  derive  from  the  possession  and  control 
of  the  property  described  in  the  mortgage  made  by  the  American 
Rapid  Telegraph  Company,  as  in  esse,  but  also  all  which  it  might 
be  able  to  derive  from  the  possession  and  control  of  the  rest  of  the 
property  which  was  claimed  by  the  mortgagee  to  be  subject  to  the 
lien  of  the  mortgagee.  The  mortgagee  claimed  that  the  line  of 
poles  from  Cleveland  to  Chicago,  and  all  the  wires  strung  thereon, 
among  them  the  six  wires  which  had  been  strung  by  the  Bankers' 
&  Merchants'  Telegraph  Company,  were  included  in  the  grant  to 
the  mortgagee,  under  those  provisions  which  made  the  mortgage  a 
lien  upon  after-acquired  property.  Pursuant  to  the  agreement  the 
Western  Union  Telegraph  Company  was  promptly  put  into  pos- 
session of  the  line  of  poles,  and  four  of  the  ten  wires  strung  there- 
on, but,  the  right  of  the  mortgagee  to  hold  and  retain  the  six  strung 
wires  being  in  dispute,  possession  of  those  wires  was  not  specifically 
turned  over  to  the  Western  Union  Telegraph  Company.  Subse- 
quently, in  an  action  in  equity  brought  by  the  mortgagee  to  de- 
termine, anlong  other  things,  whether  the  poles  and  the  strung 
wires  thereon,  including  the  six  wires,  were  its  property,  because 
subject  to  the  grant  in  the  mortgage,  or  whether  they  were  the 
property  of  the  United  Lines  Telegraph  Company  as  the  successor 
in  title  to  the  Bankers'  &  Merchants'  Telegraph  Company,  and  in 
decreeing  a  foreclosure  sale  under  the  mortgage,  the  court  reserved 
to  the  United  Lines  Telegraph  Company  the  privilege  of  removing 
the  six  wires  within  a  specified  time.  As  a  condition  of  extending 
the  time  for  the  removal  of  the  wires,  the  court,  after  hearing  the 
parties,  made  an  order  that  the  United  Lines  Telegraph  Company 
secure  by  bond  the  payment  of  a  specified  sum,  and  that  company 
executed  the  bond  and  retained  the  use  of  the  poles  for  the  support 
of  the  six  wires  until  a  sale  under  the  decree  of  foreclosure.  If  it 
had  been  adjudged  that  the  siM  wires  belonged  to  the  mortgagee, 
the  Western  Union  Telegraph  Company  would  have  been  entitled 
to  the  control  and  possession  of  them,  as  well  as  of  the  poles  on 
which  they  were  strung,  and  to  collect  and  receive  as  its  own  their 
earnings  and  revenues  until  the  foreclosure  sale. 

The  fund  in  controversy  is  the  amount  paid  upon  the  bond  by 
the  United  Lines  Telegraph  Company  to  the  mortgagee.  If  the 
mortgagee  had  not  been  named  as  the  obligee  in  the  bond,  there 
would  hardly  be  color  of  plausibility  to  its  present  contention  that 
it  is  entitled  to  the  money  which  the  United  Lines  Telegraph  Com- 
pany promised  to  pay  for  the  privilege  of  retaining  the  wires  on 
the  poles.  But  when  it  is  considered  that  the  bond  was,  in  sub- 
stance, an  agreement  to  pay  rent  for  the  temporary  use  of  prop- 
erty which  the  Western  Union  Telegraph  Company  was  entitled  to 
possess  and  control,  and  the  mortgagee  was  designated  as  the 
obligee  because  the  bond  was  given  as  a  proceeding  in  the  suit, 
and  the  Western  Union  Telegraph  Company  was  not  a  party  to 
the  suit,  there  seems  to  be  no  reason  for  regarding  it  as  an  obliga- 
tion, intended  exclusively  for  the  benefit  of  the  mortgagee.  We 
think  it  represents  moneys  which  equitably  belonged  to  the  West- 
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ern  Union  Telegraph  Company,  and  that  the  court  below  did  not 
err  in  so  deciding. 

By  the  decree  of  the  court  below  the  fund  in  controversy  was 
charged  with  the  payment  to  the  mortgagee  of  its  expenses  in  the 
present  suit,  amounting  to  $1,159.27,  and  the  balance  only  was 
awarded  to  the  Western  Union  Telegraph  Company.  This  seems 
to  have  been  done  upon  the  theory  that  the  mortgagee  was  a  trus- 
tee, and  as  such  entitled  to  be  reimbursed  for  expenses  incurred 
in  good  faith  in  the  administration  of  its  trust.  A  trustee  seeking 
the  direction  and  protection  of  the  court  as  to  the  execution  of 
his  trust  is  entitled  to  his  costs  out  of  the  trust  fund,  and  this  ir- 
respective of  the  circumstance  whether  he  occupies  the  position  of 
a  plaintiff  or  a  defendant.  Taylor  v.  Glanville,  3  Madd.  176;  Cur- 
teis  V.  Candler,  6  Madd.  123;  Morrell  v.  Dickey,  i  Johns.  Ch.  133; 
Wood  V.  Vandenberg,  6  Paige,  278.  And,  if  trustees  are  brought 
before  the  court  as  necessary  parties  by  strangers,  they  are  entitled 
to  their  costs  if  they  disclaim  all  interest  or  yield,  but  if  they  con- 
test the  suit  they  must,  upon  failure,  pay  costs  like  other  parties. 
These  are  the  rules  when  the  suit  is  in  respect  to  the  trust  fund 
created  by  an  express  trust.  2  Perry,  Trusts  (4th  Ed.)  §  891.  The 
only  relation  which  the  mortgagee  sustained  towards  the  Western 
Union  Telegraph  Company  was  that  of  a  depositary  which  had  re- 
ceived a  sum  belonging  to  the  latter,  and  refused  to  pay  it  over, 
claiming  that  it  belonged  to  itself.  The  mortgagee  was  a  trustee 
for  other  persons,  the  holders  of  the  mortgage  bonds,  and  it  was 
its  duty  to  protect  any  fund  belonging  to  them.  It  ought  not, 
however,  to  be  permitted  to  exonerate  them  at  the  expense  of  the 
party  to  whom  the  fund  belonged  from  the  consequences  of  its 
own  unwarranted  refusal  to  account.  The  case  is  one  where  the 
trustee  has  no  better  footing  than  any  ordinary  plaintiff  or  de- 
fendant, "for  the  circumstances  of  the  trust  cannot  be  allowed  to 
affect  the  interests  of  a  third  person."  Lewin,  Trusts  (Dale's  loth 
EdO  §  1201. 

The  decree  should  be  modified  in  respect  to  this  allowance,  and 
otherwise  affirmed,  and  the  case  is  remitted. to  the  court  below, 
with  instructions  accordingly.  Costs  of  the  cross  appeals  are  al- 
lowed to  the  Western  Union  Telegraph  Company. 

On  Application  for   Rehearing. 

The  application  for  a  rehearing  is  based  upon  the  ground  that  the 
decision  of  the  court  was  made  under  a  misapprehension  of  one  of 
the  controlling  facts  of  the  case,  to  wit,  that  the  Western  Union  Tele- 
graph Company  was  "promptly  put  into  possession"  of  the  line  of 
poles.  It  is  true  that  the  opinion  incorrectly  states  the  fact;  but 
the  fact  is  of  no  significance,  except  as  showing  the  practical  con- 
struction of  the  agreement  of  July  10,  1885,  by  the  parties  to  it 
immediately  after  its  execution,  and  thus  bearing  upon  the  meaning 
of  that  agreement.  If  the  lessor  had  promptly  put  the  lessee  into 
possession  of  the  line,  it  would  have  evinced  quite  conclusively  the 
understanding  of  the  parties  that  the  line  was  included  in  the  leased 
property.    The  court  was  led  into  an  error  by  assuming  that  the 
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order  in  the  foreclosure  suit,  made  July  23,  1885,  whereby  the  lessee 
was  "let  and  hereby  put  into  immediate  possession"  of  the  line  of 
poles  (excepting  the  six  wires),  was  carried  into  effect ;  but  a  further 
examination  of  the  record  shows  that  the  lessee  -  did  not  actually 
obtain  possession  until  March,  1889.     In  view  of  the  orders  made  in" 
the  foreclosure  action  upon  the  consent  of  the  mortgagee,  it  is  not 
important  that  the  lessee  did  not  in  fact  obtain  possession.    The 
proceedings  in  that  suit  show  that  the  mortgagee  did  all  in  its  power 
to  put  the  lessee  into  possession.    They  show  the  recognition  by  the 
mortgagee  that  the  lessee  was  entitled  to  the  possession  of  the  line . 
and  the  rentals  accruing  from  its  use  during  the  term  of  the  agree- 
ment. 
The  application  for  a  rehearing  is  denied. 


HARDBMAN  et  aL  Y.  TURNBB  et  aL 
(Circuit  Court  of  Appeals,  Eighth  Circolt    November  4,  1901.) 

No.  1JS18. 
JsjKcmKT— Bora  Fide  Occupant  Chargeable  with  Rental  Value  ov  Lahd 

AMD  IlCFROVBlCBNTS  AFTER  JUDGMENT    fi'lXINO  Hl8  LiBN. 

After  a  judgment  determining  the  title  in  ejectment  against  the  bona 
fide  occupant,  and  fixing  his  lien,  under  chapter  56,  f§  2645,  2046,  Mansf. 
Dig.  Ark.  1884,  the  latter  is  chargeable  not  only  with  the  rental  value 
of  the  land  without  the  improvements,  but  with  the  rental  value  of  the 
land  and  the  improvements,  in  any  subsequent  accoimting  between  the 
parties. 
(SyUabus  by  the  Court) 

In  Error  to  the  United  States  Court  of  Appeals  in  the  Indian 
Territory. 

W.  A.  Ledbetter  and  S.  T.  Bledsoe,  for  plaintiffs  in  error, 

C.  L.  Herbert,  Hal  M.  Cannon,  A,  C.  Cruce,  W.  I.  Cruce,  Lee 

Cruce,  Henry  M.  Furman,  and  James  H.  Mathers,  for  defendants 

in  error. 

Before  SANBORN  and  THAYER,  Circuit  Judges,  and  AD- 
AMS, District  Judge. 

SANBORN,  Circuit  Judge.  Is  the  plaintiff  in  ejectment  entitled 
to  an  accounting  and  credit  for  the  rental  value  of  the  land  and 
improvements,  or  for  the  rental  value  of  the  land  only,  against  a 
bona  fide  occupant  in  possession  after  a  judgment  in  favor  of  the 
plaintiff,  which  fixes  the  amount  of  the  lien  upon  the  land  in  favor 
of  the  occupant,  pursuant  to  the  provisions  of  sections  2645  ^^^ 
2646  of  Mansfield's  Digest  of  the  Statutes  of  Arkansas  of  i8584,  in 
force  in  the  Indian  Territory?  The  statutes  of  Arkansas  provide 
that,  in  an  action  of  ejectment  against  a  bona  fide  occupant,  the 
latter  shall  be  entitled  to  the  value  of  his  improvement3  and  his 
taxes  (section  2644),  and  then  they  read: 

"Sec.  2645.  The  court  &r  jury  trying  such  cause  shall  assess  the  value  ot 
Bueh  improyements  in  the  same  action  in  which  the  title  to  said  lands  Is  ad- 
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judieated;  and  on  such  trial  the  damagres  snstaiaed  bj  tlie  owner  of  the 
lands  from  waste,  and  such  mesne  profits  as  may  be  allowed  by  law«  shall 
also  be  assessed,  and  If  the  value  of  the  improyements  made  by  the  occupant 
and  the  taxes  paid  as  aforesaid  shall  exceed  the  amount  of  said  damages 
and  mesne  profits  combined,  the  court  shall  enter  an  ord«r  as  a  part  of  the 
-final  judgment  providing  that  no  writ  shall  issue  for  the  possession  of  the 
lands  in  favor  of  the  successful  party  until  payment  has  been  made  to  such 
occupant  of  the  balance  due  him  for  such  improvements  and  the  taxes  paid; 
and  such  amount  shall  be  a  lien  on  the  said  lands,  which  may  be  enforced 
by  equitable  proceedings  at  any  tiine  within  three  years  after  the  date  of 
such  judgment. 

"Sec.  2646.  In  recoveries  against  such  occupants  no  account  for  any 
'mesne  profits  shall  be  allowed  unless  the  same  shall  have  accrued  within 
three  years  next  before  the  commencement  of  the  suit  in  which  they  may 
be  claimed." 

In  an  action  of  ejectment  brought  by  Katie  Turner  and  Hattie 
Belle  Samuels,  the  defendants  in  error,  against  J.  F.  Hardeman, 
T.  E.  Hardeman,  and  Samuel  Daube,  a  judgment  was  rendered  in 
the  United  States  court  on  November  ii,  1895,  under  the  provisions 
of  the  statutes  quoted  above,  that  the  plaintiffs  were  entitled  to 
the  possession  of  certain  real  estate  in  the  Indian  Territory,  but 
that  the  defendants  had  a  lien  thereon  for  $1,340.67  for  improve- 
ments made  and  taxes  paid  by  them  while  they  were  bona  fide 
occupants  under  the  law.  The  defendants  made  no  effort  to  fore- 
close their  lien  under  section  2646,  and  thereupon  the  plaintiffs  ap- 
plied to  the  United  States  court  in  February,  1899,  for  the  issue 
of  the  writ  of  restitution  on  the  ground  that  the  defendants  had  so 
long  occupied  the  premises  that  their  rental  value  had  already  ex- 
ceeded the  amount  of  their  lien  for  improvements  and  taxes.  Upon 
this  application  the  court  adjudged  that  the  premises  had  been  oc- 
cupied by  the  defendants  from  the  time  of  the  judgment,  in  1895; 
that  the  rental  value  thereof  had  been  $30  per  month;  that  the 
plaintiffs  were  entitled  to  credit  in  the  accounting  for  these  rents, 
and  interest  upon  them  at  6  per  cent,  per  annum  from  the  time 
they  respectively  fell  due;  that  the  defendants  were  entitled  to 
credit  for  the  $1,340.67,  and  interest  thereon  at  the  same  rate  from 
the  date  of  the  entry  of  the  former  judgment ;  that  under  this  method 
of  accounting  there  still  remained  owing  to  the  defendants  the  sum 
of  $188.68;  that  upon  the  payment  thereof  by  the  plaintiffs  a  writ 
of  restitution  should  issue ;  and  that  in  the  event  that  this  amount 
should  not  be  paid  by  the  olaintiffs  a  writ  of  restitution  might  issue 
as  soon  as  the  rental,  at  the  rate  of  $30  a  month  from  the  time  of 
the  entry  of  this  judgment,  amounted  to  $188.68.  This  judgment 
(58  S.  W.  502)  was  removed  by  appeal  to  the  United  States  court 
of  appeals  in  the  Indian  Territory  for  review.  That  court  adjudged 
that  the  parties  be  permitted  to  come  into  the  court  below  and 
make  a  proper  showing  regarding  any  trifling  difference  that  might 
exist  between  the  actual  rental  value  of  the  premises  from  the  time 
the  judgment  of  1899  was  rendered  until  the  rental  value  amounted' 
to  $188,68,  and  with  this  modification  it  affirmed  the  judgment  be- 
low. This  judgment  of  the  court  of  appeals  is  attacked  in  this 
court  on  three  grounds :  (i)  That  the  defendants  should  have  been 
charged  with  the  rental  value  of  the  land  without  the  improvements, 
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instead  of  with  the  rental  value  of  the  land  and  the  improvements; 
(2)  that  compound  interest  on  the  rental  value  prior  to  the  entry 
of  the  judgment  of  1899  should  not  have  been  allowed;  and  (3) 
that  the  United  States  court  should  not  have  determined  the  rental 
value  of  the  premises  for  any  time  subsequent  to  the  entry  of  the 
judgment  of  1899. 

The  plain  reading  of  the  statutes  of  Arkansas,  and  the  theory 
of  the  proceedings  in  ejectment  which  are  regulated  thereby,  con- 
clusively answer  the  first  objection.  The  theory  of  the  proceeding 
in  ejectment,  under  these  statutes,  is  that  the  judgment  therein  shall 
determine  the  title  of  the  realty;  that,  if  this  title  be  found  to  be 
in  the  plaintiff  in  the  action,  the  balance  due  the  bona  fide  occupant 
for  his  improvements  and  taxes  shall  also  be  determined;  and  that 
this  balance  shall  constitute  a  lien  on  the  lands,  which  may  be  fore- 
closed like  a  mortgage.  The  statute  provides  that  no  writ  in  favor 
of  the  plaintiff  shall  issue  for  the  possession  of  the  lands  until  pay- 
ment has  been  made  to  the  occupant  of  the  balance  found  due  hi»i, 
and  that  this  amount  shall  be  a  lien  on  the  lands,  which  may  be 
enforced  by  equitable  proceedings  within  three  years  after  the  date 
of  the  judgment.  It  also  provides  that  in  any  such  equitable  pro- 
ceedings the  court  may  allow  to  the  owner  of  the  lands,  as  a  set- 
off against  the  value  of  such  improvements  and  taxes,  the  value  of 
all  rents  accruing  after  the  date  of  the  judgment  in  which  it  has 
been  allowed.  Thus  the  title  is  declared  to  be  in  the  plaintiff;  the 
lien  for  the  improvements,  in  the  occupant.  In  this  way  the  plain- 
tiff is  given  the  right  to  pay  the  lien,  and  to  redeem  his  land  and 
improvements  from  the  claim  of  the  occupant;  and  the  occupant 
is  permitted  to  foreclose  his  lien,  and  to  subject  the  entire  estate, 
consisting  of  both  land  and  improvements,  to  sale,  in  order  to  pay 
the  difference  between  the  amount  of  his  lien  and  the  rental  value 
of  the  property  between  the  date  of  the  judgment  in  ejectment 
and  that  of  the  decree  of  sale.  Throughout  the  entire  proceeding 
the  statute  treats  the  land  and  the  improvements  as  a  single  entity, — 
one  piece  of  real  estate;  vests  the  title  in  the  owner,  and  the  lien 
in  the  occupant.  The  necessary  legal  effect  of  these  provisions  of 
the  law  is  to  give  these  parties  the. same  legal  rights  as  a  mortgagor 
and  a  mortgagee.  The  mortgagor  may  redeem.  The  mortgagee 
may  foreclose.  The  mortgagee  in  possession  is  chargeable  with 
the  rental  value  of  the  entire  realty, — ^both  land  and  improvements ; 
and  the  lienor,  under  the  statute,  after  the  amount  of  his  lien  has 
been  determined  by  the  judgment  of  the  court,  is  liable  to  the  same 
charge.  There  was  no  error  in  the  judgment  of  the  court  of  ap- 
peals that,  from  the  time  of  the  adjudication  of  the  title  to  the  land 
and  the  amount  of  the  claim  of  the  occupants,  the  latter  were 
chargeable  not  only  with  the  rent  of  the  land  without  the  improve- 
ments, but  with  the  rent  of  the  entire  property  in  their  possession. 
State  V.  Passmore  (Ark.)  33  S.  W.  214.  The  case  of  Leighton  v. 
Young,  52  Fed.  439,  3  C.  C.  A.  176,  10  U.  S.  App.  298,  18  L.  R. 
A.  266,  and  the  decisions  of  the  supreme  court  of  Iowa  cited  by 
counsel  for  the  plaintiffs  in  error,  construe  statutes  of  other  states 
which  have  no  provision  for  the   creation  and  foreclosure  of  an 
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equitable  lien  for  the  amount  owing  to  the  bona  fide  occupant  in 
cases  of  this  character,  and  they  neither  rule  nor  illustrate  the  issue 
which  this  case  presents. 

The  next  objection  to  the  judgment  is  that  compound  interest 
was  charged  against  the  plaintiffs  in  error  upon  the  rental  value  of 
the  property.  A  careful  computation  of  the  amounts  allowed  dis- 
closes the  fact  that  counsel. are  mistaken  as  to  the  character  of  this 
allowance.  No  interest  upon  interest  was  allowed.  But  simple  in- 
terest upon  each  month's  rent  from  the  date  it  fell  due  until  the 
date  of  the  judgment  was  offset  against  simple  interest  upon  the 
amount  of  the  lien  during  the  same  time.  There  was  neither  error 
nor  inequity  in  this  method  of  accounting. 

The  last  objection  to  the  judgment  is  that  the  United  States 
court  erroneously  found  the  value  of  the  rents  for  the  time  subse- 
quent to  its  judgment  of  1899  to  be  $30  per  month.  But  the  court 
of  appeals  of  the  Indian  Territory,  whose  judgment  we  are  review- 
itlg,  held  this  accounting  to  be  erroneous,  and  so  modified  the  judg- 
ment that  permission  was  given  to  the  parties  to  make  any  proper 
showing  of  the  trifling  difference  which  this  error  might  induce. 

The  judgment  of  the  court  of  appeals  was  right,  and  it  is  affirmed. 


NATIONAL  NICKEIi  CO.  v.  NEVADA  NICKEL  SYNDICATE,  Limited. 

(Circuit  Court  of  Appeals,  Ninth  Clrcnlt    October  14^  1901.) 

No.  003. 

L  Ejectment— Dbfbnses— Equitable  Estoppel* 

The  defense  of  an  equitable  estoppel  may  be  made  In  an  action  In 
ejectment  in  a  court  of  the  United  States. 

8.  Estoppel— Judicial  Bale— Failure  of  Defendant  to  Object  to  Erro- 
neous Procedure. 

A  defendant  In  a  foreclosure  suit  In  a  federal  court  who  was  served 
with  copies  of  the  decree  and  order  of  sale,  and  of  the  motion  for  con- 
firmation of  the  sale  made  thereunder,  and  made  no  objection  to  such 
confirmation,  and  took  no  appeal  therefrom  or  from  the  decree,  and  who 
was  also  served  with  notice  of  an  application  by  the  purchaser  for  a 
writ  of  assistance,  and  made  no  objection  to  its  issuauce,  but  submitted 
to  an  eylctlon  thereunder,  is  estopped  to  attack  the  purchaser's  title  on 
the  ground  that  the  notice  of  sale  provided  for  by  the  decree,  and  which 
was  followed  in  making  the  sale,  did  not  conform  to  the  requirements  of 
the  federal  statute  governing  such  sales. 

8L  JuDOMENT— Persons  Concluded — Collateral  Attack. 

The  defendant  in  a  foreclosure  suit,  in  which  the  court  had  Jurisdic- 
tion of  the  parties  and  the  subject-matter,  and  who  took  no  appeal  from 
the  decree  or  order  confirming  the  sale  made  thereunder.  Is  concluded 
thereby,  and  cannot  attack  the  same  coUateraUy  by  an  action  in  ejectr 
ment  against  the  purchaser  to  recover  the  property. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Nevada. 

This  case  is  brought  Into  this  court  upon  writ  of  error  to  reverse  the  Judg- 
ment of  the  United  States  circuit  court  for  the  district  of  Nevada,  entered  in 
favor  of  the  defendant  in  error  in  an  action  in  ejectment  106  Fed.  IIOl 
The  plaintiff  In  error  was  the  own^  and  in  possession  of  certain  lands  and 


Digitized  by 


Google 


HATIONAL   NICKEL  CO.  Y.  NEVADA   NICKEL  SYNDICATE.  45 

mining:  claims  sltaated  In  the  state  of  Nevada.  This  property  was  mortgraged 
to  the  defendant  In  error.  In  a  foreclosure  suit  on  said  mortgage  a  decree 
was  entered  on  August  12,  1690,  directing  the  sale  of  the  property  by  a  special 
master  duly  appointed  for  that  purpose.  Nevada  Nickel  Syndicate  v.  Na- 
tional Nickel  Co.  (G.  O.)  96  Fed.  133.  On  August  15,  1899,  a  certified  copy  of 
this  decree  of  foreclosure  and  sale  was  personally  served  upon  the  managing 
agent  of  the  plaintiff  in  error  and  upon  its  attorney.  This  decree  was  erro- 
neously drawn,  in  that  it  followed  the  provisions  of  the  state  statute  with 
respect  to  the  time  of  advertisement,  requiring  publication  for  20  consecutive 
days,  instead  of  the  provisions  of  the  United  States  statute,  which  directed 
publication  once  a  week  for  four  weeks.  The  property  was  advertised  for 
sale  in  accordance  with  the  decree,  and  the  sale  made  on  December  9,  1899; 
the  defendant  in  error  becoming  the  purchaser  of  the  property,  and  receiv- 
ing from  the  special  master  a  certificate  of  sale.  The  sale  was  in  due  time 
confirmed  by  the  court,  after  notice  to  the  plaintiff  in  error,  and,  no  redemp- 
tion of  the  property  having  been  made  within  the  statutory  period,  the 
special  master  on  the  3d  day  of  August  1900,  executed  a  deed  of  the  prop- 
erty inv(dved  to  the  defendant  in  error,  in  conformity  with  said  decree  of 
foreclosure  and  order  confirming  said  sale.  In  the  meantime,  on  December 
13,  1899,  the  defendant  in  error  had  been  put  in  possession  of  the  property 
by  a  writ  of  assistance.  The  plaintiff  in  error  brought  this  suit  in  ejectment 
against  the  defendant  in  oror  on  September  12,  1900,  to  recover  itossession 
of  the  property.  The  defendant  in  error,  in  its  amended  answer,  sets  up  as 
a  defense  to  the  action  the  decree  of  foreclosure  and  sale  above  described; 
the  sale  of  the  property  as  made  by  the  special  master  appointed  by  the  court 
after  due  notice  to  the  plaintiff  in  error;  the  conveyance  of  the  property  by 
the  special  master  to  the  defendant  in  error  by  deed  of  conveyance  duly 
acknowledged,  after  the  period  for  redemption  had  expired;  the  application 
of  the  defendant  in  error  to  the  court  for  a  writ  of  assistance  after  notice 
to  the  plaintiff  in  error  that  such  application  would  be  made;  the  hearing  of 
the  application  by  the  court;  the  action  of  the  court  ordering  the  writ  to  is- 
sue, and  the  execution  of  the  writ;  the  ejection  of  the  plaintiff  in  «rror  from 
the  premises,  property,  and  real  estate  described  in  the  complaint  in  the 
present  action;  and  the  entry  and  possession  of  the  defendant  in  error.  To 
this  amended  answer  the  plaintiff  in  error  interposed  a  demurrer  on  the 
general  ground  that  the  facts  stated  in  the  answer  did  not  constitute  a 
defense  to  the  action,  and  demurred  specifically  to  that  part  of  the  answer 
relating  to  the  provisions  of  the  decree  providing  for  a  writ  of  assistance, 
the  action  of  the  court  in  issuing  the  writ,  the  ejection  of  the  plaintiff  in 
error,  and  the  entry  and  possession  of  the  defendant  Id  error  under  said 
writ.  The  special  demurrer  is  placed  upon  the  ground  that  the  defendant  is 
not  entitled  to  plead  or  set  up  an  equitable  defense  or  a  right  in  equity  as  a 
defense  to  the  action.  The  cause  proceeded  to  trial,  resulting  in  a  judgment 
in  favor  of  the  defendant  in  error.  Plaintiff  in  error  now  seeks  to  reverse 
this  judgment  The  assignments  of  error  are  directed  to  the  action  of  the 
lower  court  in  overruling  the  demurrer  of  the  plaintiff  in  error  to  the 
amended  answer  of  the  defendant  in  error,  and  to  the  admission  in  evidence 
against  the  objection  of  the  plaintiff  in  error  of  the  following  documents,  to 
wit:  The  order  confirming  the  sale  as  made  by  the  special  mast^  under  the 
decree,  the  duplicate  certificate  of  sale^  the  writ  of  assistance,  the  affidavit 
upon  which  the  same  was  granted,  the  return  of  the  United  States  marshal 
thereon,  and  the  deed  executed  and  delivered  to  the  defendant  in  error  by  the 
special  master,  conveying  to  the  defendant  in  error  the  property  described  in 
this  action.  These  alleged  errors  are  all  based  up<»  the  proceedings  had 
pursuant  to  the  provisions  of  the  decree  directing  the  special  master,  before 
making  the  sale  of  the  property,  to  post  and  publish  notices  of  the  sale 
for  the  period  of  20  days,  instead  of  for  the  period  of  4  weeks,  as  required  by 
the  act  of  March  3,  189B  (27  Stat  751). 

G.  W.  Baker  and  T.  V.  Cator,  for  plaintiff  in  error. 

W.  E.  F.  Deal  and  Edmund  Tauszky,  for  defendant  in  error. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 
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MORROW,  Circuit  Judge,  after  stating  the  foregoing  facts,  deliv- 
ered the  opinion  of  the  court. 

The  demurrer  to  the  answer  was  properly  overruled.  The  gen- 
eral rule  that  in  actions  in  ejectment  in  United  States  courts  the 
strict  legal  title  prevails,  to  the  exclusion  of  an  equitable  defense, 
as  stated  in  Hickey  v.  Stewart,  3  How.  750,  11  L.  Ed.  814,  and 
Foster  v.  Mora,  98  U.  S.  425,  25  L.  Ed.  191,  is  subject  to  certain 
well-defined  exceptions.  One  of  these  is  the  defense  of  an  equitable 
estoppel.  This  defense  was  sanctioned  by  the  supreme  court  of  the 
United  States  in  Kirk  v.  Hamilton,  102  U.  S.  68,  26- L.  Ed.  79,  and 
in  sonie  of  its  features  that  case  is  like  the  present  one.  The  action 
was  ejectment  brought  in  the  circuit  court  for  the  District  of  Co- 
lumbia in  1872  by  Kirk  to  recover  possession  of  certain  lots  of  land 
in  the  city  of  Washington.  In  1859  a  suit  in  equity  had  been  com- 
menced against  Kirk  and  others  to  obtain  satisfaction  of  several  un- 
paid judgments  against  Kirk.  The  action  resulted  in  a  decree  and 
an  order  in  i860  that  the  lots  described  in  the  bill  should  be  sold, 
or  so  much  thereof  as  might  be  necessary  for  the  payment  of  the 
complainant's  claim,  and  others  who  might  come  in  as  creditors  of 
the  said  Kirk  by  petition  in  the  manner  and  form  required  by  law 
and  the  practice  of  the  court.  A  trustee  was  appointed  to  sell  the 
property,  who  sold  one  lot,  the  proceeds  of  which  were  sufficient  to 
satisfy  the  claims  provided  for  in  the  bill  and  decree,  leaving  a  sur- 
plus in  the  hands  of  the  trustee.  The  sale  was  confirmed  by  the 
court  in  October,  1862.  In  November,  1863,  certain  creditors  of 
Kirk  filed  petitions  seeking  the  payment  of  numerous  judgments 
and  claims  against  him.  After  publication  of  notice  of  these  claims 
against  Kirk  and  his  codefendants,  and  no  one  appearing  to  answer 
the  demands,  they  were  taken  as  confessed,  and  referred  to  the 
auditor  of  the  court,  with  instructions  to  state  the  trustee^s  account 
and  make  distribution  of  the  balance  of  the  fund  in  his  hands.  A 
report  of  distribution  was  made,  showing  that  judgments  and  claims 
had  been  proven  in  excess  pf  the  fund  remaining  in  the  hands  of 
the  trustee.  The  report  was  approved  by  the  court  in  1864,  and 
thereupon  the  trustee,  without  any  further  order,  and  by  virtue  of 
the  original  decree  of  i860,  advertised  and  sold  at  public  auction 
the  premises  afterwards  involved  in  the  ejectment  suit.  The  sale 
was  confirmed  by  the  court,  and  the  cause  referred  to  the  auditor 
to  state  the  account  of  the  trustee,  and  report  a  distribution  of  the 
proceeds  of  this  last  sale.  The  report  showed  that  upon  this  refer- 
ence Kirk  had  appeared  by  counsel,  and,  not  admitting  the  simple 
contract  debts,  had  required  that  before  they  should  be  allowed  by 
the  auditor  they  should  be  established  by  competent  proof.  No 
such  proof  appears  to  have  been  offered.  The  report  was  confirmed, 
and,  the  purchase  money  having  been  paid,  the  trustee  conveyed  the 
premises  to  Hamilton,  who  thereupon  went  into  possession,  and  was 
afterwards  made  the  defendant  in  the  ejectment  suit.  In  this  last 
suit  the  plea  of  the  defendant  was,  "Not  guilty,"  and  upon  the  trial, 
to  sustain  his  defense,  he  offered  in  evidence  the  record  in  the 
equity  suit.  The  plaintiff  objected  that  the  record  of  that  suit  was 
insufficient  in  law  to  maintain  the  issue  on  defendant's  behalf.    The 


Digitized  by 


Google 


NATIONAL   NICKEL   CX).  V.  NEVADA   NICKEL  SYNDICATE.  47 

recorcl  was  admitted.  The  verdict  of  the  jury  and  judgment  of  the 
court  were  in  favor  of  the  defendant.  The  case  was  taken  to  the 
supreme  court  of  the  United  States  upon  a  bill  of  exceptions,  which 
in  various  forms  presented  the  question  whether  the  sale  of  the 
property  by  the  trustee  in  1864  was  not  a  mere  nullity.  Among 
other  objections,  it  was  urged  that  the  circuit  court  was  entirely 
without  jtSrisdiction  to  make  a  second  order  of  sale,  and  did  not  in 
fact  assume  to  exercise  any  such  power,  and  that,  the  second  sale 
by  the  trustee  having  been  made  without  any  previous  order  of  the 
court,  its  confirmation  and  the  deed  subsequently  made  to  Hamilton 
were  absolutely  null  and  void.  The  court  held  that  it  was  unneces- 
sary to  pass  upon  these  several  objections ;  that  if  it  were  assumed 
that  the  record  in  the  equity  suit  was  of  itself  insufficient  in  law  to  . 
devest  Kirk  of  title  to  the  premises  in  dispute,  or  to  invest  Hamilton 
with  title,  the  question  would  still  remain  whether  the  facts  disclosed 
by  the  bill  of  exceptions  did  not  constitute  a  defense  to  the  action. 
In  referring  to  these  facts,  the  court  said: 

"After  the  confirmation  of  the  sale  of  April  19,  1864,  before  any  deed  had  - 
been  made,  and  while  the  cause  was  upon  reference  for  a  statement  as  well 
of  the  trustee's  accounts  as  for  distribution  of  the  fund  realized  by  the  sales, 
Kirk,  it  seems,  appeared  before  the  auditor,  by  an  attorney,  and  made  objec- 
tion to  the  allowance  of  the  simple  contract  debts  which  had  been  proven 
against  him  in  his  absence.  So  far  as  the  record  discloses,  no  other  objection 
to  the  proceedings  was  interposed  by  him.  Undoubtedly  he  then  knew — he 
must  be  conclusively  pi*esumed  to  have  known,  after  he  appeared  before 
the  auditor — all  that  had  taken  place  in  that  sait  during  his  absence  from 
the  District,  including  the  sale  of  the  premises  in  dispute,  which  took  place 
only  a  few  months  prior  to  his  appearance  before  the  auditor.  If  that  sale 
was  a  nullity,  the  court  upon  application  by  Kirk,  after  his  appearance  be- 
fore the  auditor,  could  have  disregarded  all  that  had  been  done  subseiiuently 
to  the  first  sale,  discharged  Hamilton's  bond,  returned  the  money  he  had 
paid,  and  in  addition  placed  Kirk  in  the  actual  possession  of  the  property. 
No  such  application  was  made.  No  such  claim  was  asserted.  No  effort  was 
made  by  him  to  prevent  the  execution  of  a  deed  to  the  purchaser  at  the  sec- 
ond sale.  So  far  as  the  record  shows,  he  seemed  to  have  acquiesced  in  what 
had  been  done  in  his  absence." 

These  and  other  acts  of  the  plaintiff  of  a  like  character  were 
deemed  by  the  court  to  amount  to  an  equitable  estoppel,  and,  as 
such,  constituted  a  defense  to  the  action,  notwithstanding  the  sale 
may  have  been  a  nullity,  and  the  plaintiff  entitled  to  repudiate  it  as 
a  valid  transfer  of  his  right  of  property.  This  case,  upon  the  facts 
stated,  is  an  authority  in  the  present  case,  and  disposes  of  the  ques- 
tion as  to  the  right  of  the  defendant  to  set  up  an  equitable  defense 
to  the  cause  of  action ;  and  it  also  determines  the  admissibihty  of  the 
evidence  to  which  objection  was  made,  and  the  sufficiency  of  such  evi- 
dence to  establish  an  equitable  estoppel.  In  the  present  case  the  spe- 
cial master  carried  out  the  directions  of  the  decree  of  foreclosure  and 
order  of  sale,  including  the  direction  as  to  the  publication  of  the  no- 
tice ;  and  the  sale  was  made  to  the  defendant  in  error,  and  confirmed 
by  the  court,  in  accordance  with  the  terms  of  the  decree.  It  is  con- 
ceded by  the  court  below,  and  cannot  be  denied,  that,  had  the  plaintiff 
in  error  made  objection  to  the  order  of  sale  at  the  proper  time,  the 
court  would  have  been  obliged  to  modify  the  decree,  and  order  the 
sale  of  the  property  upon  notice  published  and  posted  as  required 
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by  the  act  of  congress;  and  even  after  sale  the  ol^jectlon  would  still 
have  been  good,  had  it  been  made  at  any  time  before  confirmation 
by  the  court.  But  although  both  the  attorney  and  managing  agent 
of  the  plaintiff  in  error  were  duly  served  with  copies  of  the  decree 
of  foreclosure  and  order  of  sale,  and  were  given  prior  timely  notice 
of  the  hearing  of  the  motion  for  confirmation  of  the  sale,  the  plain- 
tiff in  error  took  no  steps  whatever  toward  obtaining  a  correction 
of  the  mistake  in  the  method  of  advertisement ;  and  it  was  not 
until  some  six  months  after  the  decree  of  confirmation  had  been 
entered,  and  a  like  period  after  the  defendant  in  error  had  been 
placed  in  possession  of  the  property  as  a  purchaser  at  the  foreclosure 
sale,  that  the  attention  of  the  court  was  called  to  the  act  of  con- 
gress, and  a  motion  made  by  the  plaintiff  in  error  to  vacate  the 
sale  of  the  special  master.  The  law  does  not  permit  a  party  to 
stand  by  in  silence  while  judicial  proceedings  are  in  progress  affect- 
ing his  rights,  and  withhold  objections  to  erroneous  procedure  until 
other  rights  have  intervened,  and  then  challenge  their  validity  on 
account  of  such  erroneous  procedure.  He  who  has  been  silent  as 
to  his  alleged  rights  when  he  ought  in  good  faith  to  have  spoken 
shall  not  be  heard  to  speak  when  he  ought  to  be  silent.  Bank  v.  Lee, 
13  Pet.  107,  10  L.  Ed.  81. 

The  present  action  is  subject  to  the  further  objection  that  it  is 
a  collateral  attack  upon  the  decree  in  the  equity  case,  wherein  the 
plaintiff  in  error  has  had  his  day  in  court.  The  plaintiff  in  error  was 
the  defendant  in  the  action  of  foreclosure..  The  court  had  jurisdic- 
tion of  the  cause  of  action  and  of  the  defendant,  and,  although  all 
the  proceedings  prior  to  the  decree  were  closely  contested,  no  ap- 
peal was  taken  by  the  plaintiff  in  error  from  the  decree  of  foreclosure, 
or  from  the  order  confirming  the  sale.  There  has,  therefore,  been 
a  final  determination  of  all  the  issues  of  that  case,  and  one  of  the 
issues  so  determined  was  the  regularity  of  the  proceedings  resulting 
in  the  sale  of  the  property.  The  general  and  well-settled  rule  of 
law  in  such  case  is  that  when  the  proceedings  are  collaterally  drawn 
in  question,  and  it  appears  upon  the  face  of  them  that  the  subject- 
matter  was  within  the  jurisdiction  of  the  court,  they  are  voidable 
only.  The  errors  and  irregularities,  if  any  exist,  are  to  be  corrected 
by  some  direct  proceeding,  either  before  the  same  court  to  set  aside 
such  faulty  proceedings,  or  in  an  appellate  court.  Thompson  v. 
Tolmie,  2  Pet.  157,  163,  7  L.  Ed.  381 ;  Voorhees  v.  Bank,  10  Pet. 
469,  9  L.  Ed.  490 ;  Cooper  v.  Reynolds,  10  Wall.  308,  319, 19  U  Ed. 
931 ;  Burley  v.  Flint,  105  U-  S,  247,  26  L.  Ed.  986. 

The  judgment  of  the  circuit  court  is  af&rmed. 
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In  re  BROWN, 

(Cttrciilt  Court  of  Appeals,  Fifth  Circuit    1>ecember  8,  1901.) 

No.  1,060. 

Banxbuptct— Objections  to  Discharge— Verification. 

Under  Bankr.  Act  1898,  §  18c.  which  provides  that  "all  pleadings  set- 
ting up  matters  of  fact  shall  be  verified  under  oath/'  a  specification  of 
objections  to  a  bankrupt's  discharge  is  required  to  be  verified  by  positive 
oath  to  the  facts  alleged. 

Petition  for  Revision  of  Proceedings  of  the  District  Court  of  the 
United  States  for  the  Northern  District  of  Te^das,  in  Bankruptcy. 

In  the  bankruptcy  court  opposition  was  made  to  the  discharge  of 
the  bankrupt,  with  the  following  affidavits  appended  thereto: 

*%  C.  S.  Battle,  vice  president  and  general  manager  of  the  Carter  Battle 
Grocer  Co.,  one  of  the  petitioning  creditors  above  named,  and  duly  authorised 
to  make  this  oath,  do  solemnly  swear  that  I  am  informed  on  reliable  inform 
mation,  and  have  good  reason  to  believe,  and  do  believe,  that  the  allegations 
and  statements  contained  in  the  foregoing  opposition  to  discharge  are  true. 

"0.  S.  Battie. 
^'Swom  to  and  subscribed  before  me  this  the  8th  day  of  April,  1901. 

"J.  H.  Finks,  Clerk,  [Seal.] 

"By  J.  B.  Finks,  Deputy." 
**I,  B.  W.  Floumoy,  attorney  of  record  for  the  applicants  in  the  foregohig 
petition,  hereby  make  oath  that  on  the  admissions  of  the  bankrupt  J.  Bd. 
Brown,  contained  in  his  testimony  now  on  file  with  the  referee  in  bankruptcy 
at  Fort  Worth,  Texas,  taken  on  his  examination  at  a  creditors'  meeting 
heretofore  held  in  the  matter  of  his  said  bankruptcy,  and  on  the  statements 
of  witnesses  now  present  before  the  court,  and  ready  to  testify  in  the  matter 
of  the  opposition  hereinbefore  presented,  that  I  have  good  reason  to  believe, 
and. do  believe,  that  said  Brown,  bankrupt,  is  guilty  of  the  offenses  charged 
in  the  said  above  opposition  to  his  discharge,  as  the  specific  grounds  for  said 
opposition.  R.  W.  Floumoy. 

'*Sworn  to  and  subscribed  before  me  this  the  6th  day  of  April,  1801. 

"J.  H.  Finks,  Clerk,  [Seal.] 

•*By  J.  B.  Finks,  Deputy." 

The  case  is  further  stated  in  the  following  extract  from  the  record : 
•*In  re  J.  Ed.  Brown,  Bankrupt    (No.  203.)    In  Bankruptcy. 

"On  the  opposition  of  the  Waples  Platter  Grocery  Company,  the  Garter 
Battle  Grocery  Company,  and  Cooper  Grocery  Company  to  the  discharge  of 
J.  Ed.  Brown,  bankrupt  and  on  the  motion  of  trustee  of  said  bankrupt  for 
order  to  compel  him  to  pay  over  certain  moneys  to  said  trustee,  presented 
to  me,  Edward  R.  Meek,  judge  of  the  United  States  district  court  for  the 
Northern  district  of  Texas,  sitting  in  bankruptcy,  for  hearing  on  the  20th 
day  of  April,  1901,  at  Fort  Worth,  Texas,  and  on  the  demurrers  of  the 
said  bankrupt  to  said  opposition,  and  said  motion  of  said  trustee  to  the 
sufQciency  in  law  of  said  opposition  and  said  motion.  I  find  the  following 
conclusions  of  fact  in  relation  to  said  proceedings:  (1)  That  on  the  7th  day 
of  December,  1000,  said  J.  Ed.  Brown  was  adjudicated  by  this  court  in  an 
involuntary  proceeding  against  him,  to  be  a  bankrupt  (2)  That  on  the  8th 
day  of  December,  1900,  said  bankrupt  filed  his  schedule  of  assets  in  said 
bankruptcy,  showing,  among  other  assets,  cash  on  hand  to  the  amount  of 
about  two  hundred  ($200.00)  dollars,  and  no  more.  (8)  That  said  bankrupt 
made  oath  to  said  schedule  of  assets,  declaring  the  said  schedule  to  be  a 
statement  of  all  his  estate  in  accordance  with  acts  of  congress  relating  to 
bankruptcy.  (4)  That  said  bankrupt  has  not  paid  over  to  his  trustee  any 
money  other  than  thkt  specified  to  his  said  schedule,  and  on  his  examination 
bef(Mre  the  referee  In  bankruptcy  at  Fort  Worth,  at  the  first  meeting  of  his 
112  F.— 4 
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creditors,  on  the day  of ,  1900,  stated  under  oath  that  between 

the  latter  part  of  August  and  the  first  of  November,  1900,  he  had  lost  about 
the  sum  of  four  thousand  ($4,000.00)  dollars  In  gambling,  most  of  it  in  playing 
cards  in  Port  Worth  and  Dallas,  Texas,  and  fourteen  hundred  dollars  of  it 
in  one  night  at  cards  in  said  city  of  Dallas,  in  the  month  of  October,  1900, 
and  that  said  money  so  lost  was  proceeds  of  collections  and  money  received 
by  him  in  his  mercantile  business  at  Tolar,  Texas,  during  the  year  1900.  (5) 
That  said  bankrupt  denies  having  any  money  in  his  control  or  possession 
and  not  paid  over  by  him  to  his  said  trustee.  (6)  That  the  creditors  before 
named,  opposing  the  discharge  of  said  bankrupt,  have  duly  proven  their 
claims  against  his  estate  in  bankruptcy.  (7)  That  on  the  day  of  the  hearing 
aforesaid  said  opposing  creditors  aVid  said  trustee  had  in  attendance  before 
this  court,  In  the  matter. of  said  opposition,  a  number  of  witnesses,  regularly 
subpoenaed  for  that  purpose,  on  the  application  heretofore  regularly  made  to 
this  court  to  that  end.  (8)  That  said  creditors  and  said  trustee  were,  in'  the 
matter  of  said  opposition  and  said  motion  to  pay  over  funds,  prosecuting 
their  said  actions  in  good  faith.  The  court  concludes  as  matters  of  law: 
(1)  That  it  had  no  discretion  to  hear  the  testimony  tendered  by  the  said  cred- 
itors and  the  said  trustee,  in  the  absence  of  specifications  of  opposition  by 
the  said  creditors,  and  motion  by  the  said  trustee,  verified  by  positive  oath, 
to  the  existence  of  the  facts  alleged  In  the  said  opposition  and  motion,  con- 
stituting the  grounds  on  which  the  said  opposition  and  the  said  motion  were 
based.  (2)  That  under  section-  18c  of  the  ict  of  congress  of  1898,  relating  to 
bankruptcy,  the  said  opposition  and  the  said  motion  wfere  pleadings  setting 
up  matters  of  fact,  and  should  be  verified  under  and  by  positive  oath  to  the 
existence  of  the  facts  relied  on  as  grounds  for  same.  (3)  That  this  court  had 
no  jurisdiction  to  entertain  said  opposition  or  said  motion  without  such  veri- 
fication." 

Drew  Pruit,  for  petitioners. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

PER  CURIAM.  The  opposition  to  a  bankrupt's  discharge 
causes  delay,  a  trial,  and,  naturally,  expense  and  trouble  to  the  bank- 
rupt, as  well  as  costs  to  the  estate.  A  verification  of  such  opposi- 
tion seems  tp  be  required  to  prevent  frivolous  objections  and  waste 
of  time,  and  we  think  that  such  opposition  is  within  the  intent  and 
meaning  of  section  i8c  of  the  bankrupt  act  of  1898.  If  a  verifica- 
tion of  the  opposition  is  required,  it  should  be  positive  and  certain, 
not  vague  and  argumentative. 

The  question  principally  argued  in  this  court  is  whether  the  said 
section  i8c  is  mandatory  or  simply  directory.  If  mandatory,  then 
the  ruling  of  the  court  as  to  the  sufficiency  of  the  verifications  at- 
tached to  the  opposition  was  correct;  if,  on  the  other  hand,  said 
section  is  directory  only,  then  it  was  discretionary  with  the  judge  to 
require  compliance  with  the  statute,  and  his  ruling  requiring  a  veri- 
fication, and  a  positive  verification,  is  not  subject  to  review. 

The  petition  is  denied* 


In  re  TATUM  et  aL 

(District  Court,  B.  D.  North  Carolina.    November  29,  1901.) 

Bankruptcy-- General  Assignment— Aij,owance  to  Asbignee. 

A  trustee  under  a  general  assignment  for  the  benefit  of  creditors,  where 
the  assignor  is  adjudged  bankrupt  within  four  months  after  the  assign- 
ment, is  entitled  to  an  allowance  from  the  estate  for  the  actual  and 
necessary  expenses  incurred  in  presOTvbig  the  property  while  in   his 
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possession,  but  not  to  any  allowance  for  his  services,  since  the  assign- 
ment was  an  act  in  violation  of  the  bankruptcy  law,  to  which  he  was  a 
party. 

In  Bankruptcy.  On  petition  of  trustee  under  a  general  assign- 
ment for  an  allowance  for  services  and  expenses. 

P.  H.  Williams,  for  trustee. 
J.  H.  Sawyer,  for  petitioner. 

PURNELL,  District  Judge.  In  July,  1901,  the  firm  of  Tatum, 
Mann  &  Co.  made  an  assignment  for  the  benefit  of  creditors,  and 
the  trustee,  under  said  assignment,  entered  into  possession  of  the 
stock  of  merchandise.  Shortly  thereafter,  on  the  petition  of  cred- 
itors, the  firm  was  adjudged  bankrupt.  Said  trustee  was  in  pos- 
session of  the  stock  of  goods  39  days,  when  it  was  taken  into  pos- 
session of  the  trustee  in  bankruptcy.  The  trustee,  under  the  as- 
signment, now  files  a  petition  asking  that  the  expenses  incurred  in 
preserving  the  estate  and  an  allowance  of  $2.50  per  day  for  his 
services  in  this  behalf  be  paid  out  of  the  estate,  and  that  the  court 
authorize  and  direct  the  trustee  in  bankruptcy  to  pay  these  amounts. 
The  trustee  in  bankruptcy  resists  the  petition,  and  in  answer  thereto 
issues  of  fact  are  raised,  but  the  referee  does  not  find  the  facts, 
other  than  above  stated.  This  court  cannot  pass  upon  these  is- 
sues without  evidence,  even  if  it  were  contemplated  it  should  do  so. 
The  foregoing,  however,  are  admitted  to  be  facts,  and  present  the 
questions  certified  by  the  referee  upon  which  a  4ecision  is  desired. 

Taking  the  inventory  and  preserving  the  estate  being  for  the 
benefit  of  creditors,  equity,  which  governs,  when  not  otherwise  pro- 
vided, in  the  administration  of  bankruptcy  estates,  would  justify 
and  require  that  a  trustee  or  assignee  under  a  general  assignment 
should  be  allowed  actual  expenses  incurred.  This  he  should  itemize, 
and,  if  required,  verify  under  oath,  producing  proper  vouchers  for 
money  expended  or  expenses  incurred.  Such  assignee  is  the  agent 
for  the  bankrupt,  and  the  estate  may  be  taken  from  him  by  a  sum- 
mary proceeding  in  the  bankruptcy  court.  Bryan  v.  Bernheimer, 
181  U.  S.  188,  21  Sup.  Ct.  557,  45  L.  Ed.  814.  The  assignment 
being  an  act  of  bankruptcy  (West  Co.  v.  Lea,  174  U.  S.  590,  19 
Sup.  Ct.  836,  43  L.  Ed.  1098),  and  a  fraud  on  the  bankruptcy  act, 
as  contemplated  therein,  the  assignee  is  a  party  to  the  wrong- 
ful act.  An  allowance  for  services  rendered  in  furtherance  of  such 
wrongful  act  would  be  a  violation  of  the  spirit,  if  not  the  letter,  of 
the  bankruptcy  law.  The  assignment  is  void,  and  acts  done  in  pur- 
suance thereof  confer  no  rights  when  proceedings  in  bankruptcy 
are  instituted  within  four  months  of  the  date  of  such  assignment. 

An  assignee  or  trustee  under  such  assignment  is  a  party  to  the 
wrongful  act,  and  cannot  be  allowed  for  services  rendered  in  this 
behalf  out  of  the  estate  in  the  court  of  bankruptcy.  Such  assign- 
ments are  contemplated  and  allowed  under  the  state  law  (Laws  N. 
C.  1893,  c.  453),  but  are  acts  of  bankruptcy,  under  the  act  of  con- 
gress. When  proceedings  are  instituted  in  bankruptcy  the  state  law 
is  suspended.  Under  the  act  of  the  general  assembly  of  North 
Carolina  cited,  the  trustee,  under  an  assignment  therein  contem- 
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plated,  IS  required  to  file  an  inventory,  and  not  to  dispose  of  any 
property  within  lo  days  of  the  registration  of  the  assignment  or 
deed  of  trust.  Following  the  act  under  which  he  was  acting,  this 
trustee  would  have  received  suck  fees  as  were  allowed  in  the  as- 
signment or  fixed  by  the  clerk  of  the  superior  court,  who  has  juris- 
diction of  proceedings  when  an  assignment  or  deed  of  trust  is  made 
for  the  benefit  of  creditors,  closing  of  the  estate;  and  discharge  of 
the  trust.  No  sale  was  made,  so  far  as  the  record  discloses,  or 
other  act  done,  except  taking  the  inventory  and  holding  the  prop- 
erty. No  bond  given  and  no  liability  attached,  except  such  as  are 
incident  to  a  naked  trust.  No  allowance  can  be  made  to  be  paid 
by  the  bankrupt  estate  under  the  circumstances.  The  recommenda- 
tion of  the  referee  that  an  allowance  be  made  of  $2.jo  per  day  to  the 
trustee  under  the  deed  of  assignment  is  not  approved. 

The  cause  is  remanded  to  the  referee  for  the  First  division  of 
the  district,  with  instructions  to  allow  the  trustee  under  the  assign- 
ment the  actual  and  necessary  expenses  incurred  in  preserving  the 
estate  during  the  time  it  was  in  his  possession,  and  no  more. 


In  re  KELLOGQ. 

(District  Ck>iirt,  W.  D.  New  York.    November  11,  1901.) 

No.  44a. 

1.  Bankruptcy— Title  of  Tbustbb. 

The  provision  of  Bankr.  Act  1898,  9  70a  (5),  vesting  in  a  trustee  "the 
title  of  the  bankrupt  ♦  ♦  ♦  to  all  ♦  ♦  ♦  property  which  prior 
to  the  filing  of  the  petition  he  could  by  any  means  have  transferred," 
does  not  vest  the  trustee  with  a  better  title  to  property  than  the  bank- 
nipt  had,  merely  beoause  he  might  have  transferred  a  better  title  to  a 
bona  fide  purchaser,      i 

a.  Baicb— Conditional  Bale. 

iinder  Laws  N.  Y.  1897,  c.  418,  S  112,  which  makes  any  reservation  of 
title  in  a  conditional  sale  of  personal  property  void  "as  against  subse- 
quent purchasers,  pledgees  or  mortgagees  in  good  faith,"  unless  the  ccm- 
tract  is  filed  for  record,  a  trustee  in  bankruptcy  of  a  conditional  pur- 
chaser under  an  unrecorded  contract,  who  had  made  no  transfer  by  way 
of  sale,  pledge,  or  mortgage,  takes  no  better  title  than  the  bankrupt 
which  is  subject  to  the  lien  reserved  by  the  contract 

In  Bankruptcy.    On  review  of  decision  of  referee, 

Frank  H.  Robinson,  for  trustee. 
Milo  M.  Acker,  for  various  creditors. 

Romer  &  Harrington  Qohn  Griffin,  of  counsel),  for  Berlin  Mach. 
Works. 
De  Merville  Page,  for  various  creditors. 

HAZEL,  District  judge.  This  is  a  review  of  a  ruling  by  a  referee, 
holding  that  the  title  to  certain  machinery  vested  in  the  trustee  in 
bankruptcy  herein,  as  against  the  Berlin  Machine  Works,  the  ap- 
pellant on  this  review. 
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The  facts  which  are  necessary  to  be  examined  for  the  proper  de- 
cision of  the  question  under  review  are  undisputed.  On  her  volun- 
tary petition,  the  bankrupt  was  adjudicated  as  such  on  the  ist  day  of 
March,  1901.  A  trustee  was  selected  on  the  22d  day  of  March,  1901. 
He  thereafter  duly  qualified,  entered  upon  the  performance  of  his 
duties,  and  still  continues  to  act  as  'such  trustee.  The  bankrupt  con- 
ducted a  planing  mill  at  Canisteo.  On  October  10,  1900,  the  bank- 
rupt entered  into  a  contract  with  the  Berlin  Machine  Works  for  the 
purchase  of  two  molders.  The  transaction  was  had  with  a  salesman 
of  the  machine  company.  The  price  agreed  upon  was  $1,850.  An 
order  for  the  machinery  was  signed  by  the  bankrupt.  This  was 
countersigned  by  the  salesman  for  the  machine  company.  The  order 
which  constituted  the  contract  between  the  parties  provided  that  pay- 
ment should  be  made  within  four  months  from  the  date  of  shipment 
of  the  goods  in  question.  The  contract  further  provided  that  the 
title  to  the  property  described  therein,  which  is  the  machinery  in 
question,  should  remain  in  the  machine  company  until  fully  paid  for. 
The  order  signed  by  Clara  E.  Kellogg  was  sent  to  the  main  office  of 
the  company,  a  letterpress  copy  being  kept  by  the  bankrupt.  .The 
order  received  by  the  company  was  accepted.  The  machines  men- 
tioned and  described  therein  were  shipped  to  the  bankrupt  October 
29th  and  November  i6th,  respectively.  They  were  in  due  course, 
and  within  a  few  days,  received  by  the  bankrupt,  set  up  in  her  planing 
mill,  and  put  in  operation.  On  October  29th  and  November  i6th 
the  bankrupt  delivered  to  the  machine  company  two  promissory 
notes,  for  $^25  each,  payable  in  two  and  four  months  from  their  re- 
spective dates.  These  notes  were  given  in  payment  for  the  ma- 
chinery in  question.  The  notes  were  made  to  the  order  of  the  Berlin 
Machine  Works,  and  contained  the  following  clause:  "Title  and 
right  of  possession  of  the  property  for  which  this  note  is  given  re- 
mains in  the  Berlin  Machine  Works  until  fulfy  paid  for."  They  were 
mentioned  in  the  schedules  as  secured  claims,  the  security  being  the 
machinery  in  question.  These  notes  have  not  been  paid.  The  ma- 
chine company  does  not  file  a  claim  for  the  indebtedness  represented 
by  these  notes,  but  seeks  possession  of  the  property  to  which  they 
assert  title  or  its  value.  The  planing  mill  and  machinery  were  there- 
after transferred  by  Clara  E.  Kellogg  to  the  C.  E.  Kellogg  Company. 
The  transfer  was  thereafter  attacked,  as  fraudulent  and  without  con- 
sideration, by  the  trustee,  and  the  entire  property  was  reconveyed 
to  him  by  a  voluntary  transfer.  There  is  no  substantial  claim  made 
that  these  conveyances  vest  the  trustee  with  any  different  or  better 
title  to  the  property  in  question  than  if  the  title  had  simply  vested  in 
him  by  operation  of  law.  This  phase  of  the  question  can,  therefore, 
be  eliminated  from  the  discussion;  as  can  also  the  question  of 
whether  by  its  erection  in  the  mill  the  machinery  became  part  of  the 
realty.  The  controversy  is  as  to  the  title  of  the  trustee  as  against  the 
claim  of  title  asserted  by  the  vendor  of  the  machinery.  There  is  no 
question  but  that  at  common  law  the  title  remained  in  the  vendor  as 
against  all  persons.  No  title  whatever  could  be  conveyed  by  the  con- 
ditional vendee.  Ballard  v.  Burgett,  40  N.  Y.  314;  Elevator  Co.  v. 
Callanan,  11  App.  Div.  301,  42  N.  Y.  Supp.  930.    Any  rights  of  the 
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vendee  or  third  parties,  contrary  to  this  rule  of  common  law,  must 
be  found  in  statutory  enactment.  The  statute  of  the  state  of  New 
York  applicable  to  this  case,  and  in  force  when  the  machinery  was 
sold,  is  found  in  Lien  Law  1897,  c.  418,  §  112: 

"Gondttions  and  Reservations  in  Contracts  for  Sale  of  Goods  and  Chattels. 
Except  as  otherwise  provided  In  this'  article,  all  conditions  and  reservations 
in  a  contract  for  the  conditional  sale  of  goods  and  chattels,  accompanied  by 
immediate  delivery  and  continued  possession  of  the  thing  contracted  to  be 
sold,  to  the  effect  that  the  ownership  of  such  goods  and  chattels  Is  to  remain 
in  the  conditional  vendor  or  in  a  person  other  than  the  conditional  vendee, 
until  they  are  paid  for,  or  until  the  occurrence  of  a  future  event  or  contin- 
gency shall  be  void  as  against  subsequent  purchasers,  pledgees  or  mort- 
gagees in  good  faith,  and  as  to  them  the  sale  shall  be  deemed  absolute,  un- 
less such  contract  of  sale,  containing  such  conditions  land  reservations,  or  a 
true  copy  thereof,  be  filed  as  directed  In  this  article." 

The  claimant  machine  company  did  not  comply  with  this  statute 
prior  to  the  date  when  all  the  property  of  the  bankrupt  vested  in  the 
trustee.  It  must  still  be  held,  however,  that,  unless  the  trustee  in 
bankruptcy  can  be  regarded  as  a  purchaser,  pledgee,  or  mortgagee  in 
good  faith,  he  would  not  take  title  as  against  the  vendor.  He 
certainly  cannot  be  classed  as  such.  His  only  claim  to  a  higher 
title  than  the  bankrupt,  as  against  the  machine  company,  must  rest, 
therefore,  upon  some  provision  of  the  bankruptcy  act.  This  is  the 
opinion  of  the  referee,  who  says : 

'^Relying  on  the  faat  that  the  [state]  law  Is  operative  only  against  subse- 
quent purchasers,  pledgees,  and  mortgagees  In  good  faith,  it  is  argued  on  the 
part  of  the  Berlin  Company  that  the  trustee  in  bankruptcy  does  not  come 
within  this  category,  and  has  no  standing  as  against  the  company.  I 
might  agree  with  this  cohtention  were  it  not  for  section  70a  of  the  bank- 
ruptcy act." 

This  section,  or  so  much  of  it  as  applies  to  the  case  at  bar,  reads 
as  follows: 

*The  trustee  of  the  estate  of  a  bankrupt,  upon  his  appointment  and  quali- 
fication, ♦  ♦  ♦  shall  be  vested  by  operation  of  law  with  the  title  of  the 
bankrupt,  ♦  ♦  ♦  to  all  ♦  ♦  ♦  (5)  property  which  prior  to  the  filing 
of  the  petition  he  could  by  any  means  have  transferred  or  which  might 
have  been  levied  upon  and  sold  under  judicial  process  against  him." 

Counsel  for  trustee  claims  that  by  reason  of  this  section  the  trustee 
acquires  a  greater  title  than  the  bankrupt  himself  had,  to  wit,  a  per- 
fect title,  which  the  bankrupt,  under  the  present  state  of  facts,  might 
have  transferred  prior  to  the  filing  of  the  petition;  that  the  trustee 
acquires,  not  the  title  of  the  bankrupt  to  all  his  property,  but  the  title 
which  he  might  have  conveyed.  The  most  reasonable' construction 
would  seem  to  be  that  this  section  simply  vests  in  the  trustee  the  ' 
title  which  the  bankrupt  had  to  the  property  described  in  the  section. 
It  cannot  be  construed  to  grant  to  the  trustee  a  higher  title  than 
was  in  the  bankrupt  at  the  time  the  property  passed  by  operation  of 
law  to  the  trustee.  The  interest  of  the  creditor  in  this  property  is 
affected  by  no  other  section  of  the  bankruptcy  statute,  and  his  claim 
must  stand  or  fall  upon  its  proper  construction.  This  view  has  re- 
cently been  upheld  by  the  circuit  court  of  appeals  for  this  circuit.   ; 

In  Re  New  York  Economical  Printing  Co.,  1 10  Fed.  514,  the  court 
said : 


Digitized  by 


Google 


IN   RE   KELLOGG.  56 

"The  banknq>t  act  doefl  not  vest  the  tnistee  with  any.  better  right  or  title 
to  the  bankrupt's  property  than  belongs  to  the  bankrupt  or  to  his  creditors 
at  the  time  when  the  tiiistee's  title  accrues.  The  present  act,  like  all  pre- 
ceding bankrupt  acts,  contemplates  that  a  lien  good  at  that  time  as  against 
the  debtor  and  as  against  all  of  his  creditors  shall  remain  undisturbed.  If 
it  is  one  which  has  been  obtained  in  contravention  of  some  provision  of  the 
act  which  is  fraudulent  as  to  creditors  or  invalid  as  to  creditors  for  want 
of  record,  it  is  invalid  as  to  the  trustee." 

The  case  of  Chattanooga  Nat.  Bank  v.  Rome  Iron  Co.  (C.  C.)  102 
Fed.  755,  seems  directly  applicable  to  the  case  at  bar.  In  that  case 
the  court  directly  holds  that,  except  in  cases  affected  by  fraud  or 
illegal  preferences,  a  trustee  in  bankruptcy,  under  the  act  of  1898, 
takes  only  the  interest  of  the  bankrupt  in  the  assets  of  the  estate,  and 
holds  such  assets  subject  to  the  valid  claims,  liens,  and  equities  en- 
forceable against  the  bankrupt.  There  is  no  claim  of  fraud  or  illegal 
preference  before  the  court  in  this  case.  The  debt  represented  by 
the  contract  for  the  machines  is  set  forth  in  the  bankrupt's  schedules 
as  one  secured  by  the  machinery.  The  attorney  for  the  trustee  en- 
deavors to  distinguish  the  cases  applicable  to  the  question  under  dis- 
cussion, decided  under  the  act  of  1867,  and  which  were  cited  upon  the 
argument,  favorable  to  the  contention  of  the  creditor.  The  Chatta- 
nooga Nat.  Bank  Case,  supra,  says  upon  this  point,  quoting  section 
70(a)  of  the  act  of  1898,  and  Rev.  St.  §  5046,  which  is  the  section  ap- 
plicable under  the  act  of  1867: 

''I  am  unable  to  see  how  any  distinction  can  be  drawn  favorable  to  the 
contention  of  counsel  for  the  trustee  between  the  two  acts.  The  purpose  of 
both  acts,  although  different  language  is  used,  seems  to  be  to  vest  in  the 
trustee  the  title  to  the  entire  estate  of  the  bankrupt;  and  no  distinction  can 
be  perceived  which  justifies  the  inference  that  under  the  last  act  the  trustee 
takes  the  property  of  the  bankrupt  as  an  Innocent  purchaser,  without  notice, 
and  that  in  the  former  he  did  not." 

The  cases,  under  the  act  of  1867,  seemed  all  to  agree  that  no  title 
would  pass  to  the  trustee  superior  to  that  of  the  bankrupt  in  a 
similar  case,  where  the  title  to  property  under  a  conditional  sale  is 
governed  by  similar  statutes. 

In  the  case  of  Casey  v.  Cavaroc,  96  U.  S.  467;  24  L.  Ed.  779,  the 
court  says : 

"Where  the  legal  or  equitable  property  In  a  security  passes,  and  there 
is  no  express  law  invalidating  the  transfer,  the  creditor  will  be  entitled  t6  hold 
it  as  well  against  the  assignee  or  receiver  as  against  the  debtor,  because  the 
assignee  only  takes  such  title  as  the  debtor  has  at  the  time  of  the  assign- 
ment or  insolvency." 

See,  also,  Casey  v.  La  Societe  de  Credit  Mobilier,  2  Woods,  JT^ 
Fed.  Cas.  No.  2,496 ;  In  re  Lyon,  Fed.  Cas.  No.  8,644. 
.  The  case  of  In  re  Tatem  (D.  C)  6  Am.  Bankr.  R.  426,  no 
Fed.  519,  cited  by  counsel  for  trustee,  was  decided  in  North  Caro- 
lina. In  that  state  the  local  law  provides  that  a  contract  for  a 
conditional  sale  of  personal  property,  in  which  the  title  is  retained  by 
the  bargainor,  must  be  registered  in  the  same  manner,  and  with  the 
same  legal  effect,  as  is  provided  for  chattel  mortgages.  The  ques- 
tion, therefore,  presents  in  that  case  a  different  aspect  than  here, 
where  a  different  rule  is  made  by  state  legislation  for  conditional 
sales  and  chattel  mortgages.    Thus,  in  that  case,  contract  of  condi- 
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tional  sale  of  the  goods  in  question,  unrecorded,  was  held  void  as 
against  creditors,  the  same  as  a  chattel  mortgage.  Such  is  not  the 
law  in  the  state  of  New  York,  as  has  already  been  seen  in  the  statute 
quoted.  In  re  Booth's  Estate  (D.  C.)  98  Fed.  975,  relied  upon  by 
counsel  for  the  trustee,  is  not  analogous.  That  case  was  decided  un- 
der section  67(a)  of  the  bankruptcy  act.  The  court  says  (page  976) : 
'The  bankrupt  act  provides  that  claims  which  for  want  of  record  or  other 
reasons  would  not  have  been  valid  liens  as  against  the  claims  of  creditors 
of  the  bankrupt  shall  not  be  liens  against  his  estate." 

In  that  case  a  chattel  mortgage  of  which  enforcement  was  sought 
as  against  the  trustee  was  not  filed.  The  court  held  it  void  against 
creditors.  In  re  Yukon  Woolen  Co.  (In  re  Legg;  D.  C.)  2  Am. 
Bankr.  R.  807,  96  Fed.  326,  is  a  case  relied  on  by  counsel  for  the 
trustee.  It  is  true  that  Judge  Townsend  there  said  thgt  by  reason 
of  section  67(a)  and  section  70(a)  the  trustee  had  greater  right  than 
the  assignee  under  the  act  of  1867.  Nevertheless  that  case  was 
where  the  trustee  claimed  against  a  creditor  who  asserted  title  to 
certain  property  held  by  the  bankrupt  under  a  conditional  sale  agree- 
ment. This  was  not  properly  recorded.  The  Connecticut  statute, 
under  which  the  rights  of  the  creditors  were  to  be  determined  as 
against  any  rights  secured  by  law  to  the  trustee,  expressly  provided 
that  a  conditional  sale  of  property,  not  made  in  conformity  with  the 
provisions  requiring  the  contract  to  be  in  writing  and  to  be  recorded, 
shall  not  exempt  such  property  from  attachement  and  execution  for 
the  debts  of  the  vendee. 

The  title  of  the  claimant  machine  company  is  unaffected,  as  to  the 
creditors  of  the  bankrupt,  by  its  failure  to  record  its  contract  with 
the  bankrupt.  Its  title  is  therefore  good  as  against  the  trustee,  un- 
der a  reasonable  construction  of  section  70  and  section  67.  The 
property  appears  to  have  been  sold;  no  payments  have  been  made 
to  apply  on  the  contract  for  the  machines. 

The  order  of  the  referee  is  reversed,  and  an  order  may  be  entered 
directing  the  trustee  to  turn  over  the  machines  to  the  Berlin  Machine 
Works,  or,  in  the  event  that  they  have  been  disposed  of,  the  trustee 
may  turn  over  to  the  company  the  sum  of  $1,200,  which,  from  the 
evidence  taken  .before  the  referee,  appears  to  be  their  reasonable 
value. 


In  re  CHEQUASSET  LUMBER  CX). 
(District  Court.  S.  D.  New  Tork.     December  8,  1901.) 

1.  Bankruptcy— Verification  of  Petition. 

The  verification  of  a  petition  in  involuntary  bankruptcy  is  a  formal 
matter,  and  not  JurisdictionaL 

2.  Bams— Verification  bt  Aobnt. 

Where  the  petitioning  creditors  in  a  petition  in  involuntary  bank- 
ruptcy are  all  corporations,  a  verification  of  the  petition  by  their  attor* 
neys,  shown  to  be  duly  authorized  thereto,  and  to  be  the  persons  most 
fully  acquainted  with  the  facts,  is  sufficient. 

In  Bankruptcy.    On  motion  challenging  sufficiency  of  verifica- 
tion of  involuntary  petition. 


Digitized  by 


Google 


IN  BE  CHEQUA88ST  LUMBER  00.  67 

William  H.  Janes,  for  bankrupt 
Henry  Melville,  for  creditors. 

ADAMS,  District  Judge.  This  is  a  motion  to  set  aside  the  sub- 
poena, petition,  and  all  proceedings  upon  the  ground  that  the  peti- 
tion is  not  signed  by  the  petitioners  named  in  the  petition,  and  is 
not  signed  or  verified  in  the  manner  prescribed  by  law.  The  pro- 
ceeding was  instituted  by  three  creditors,  viz.  the  First  National 
Bank  of  Cincinnati,  Ohio,  the  Second  National  Bank  of  Cincinnati; 
Ohio,  and  the  Fifth  National  Bank  of  Cincinnati,  Ohio,  all  corpo- 
rations organized  and  existing  under  the  laws  of  the  United  States. 
The  petition  sets  forth  the  necessary  f^cts  required  in  an  involun- 
tary petition  and  is  signed  as  follows: 

<'The  First  National  Banl^  of  Olncinnatl,  Ohio. 
"The  Second  National  Bank  of  Cincinnati,  Ohio. 
"The  Fifth  National  Bank  of  Cincinnati,  Ohio. 

"By  Henry  MetvlUe,  Petitioners'  Attorney.*' 

The  verifications  are  as  follows : 

"United  States  of  America,  Southern  District  of  New  York,  City,  County, 
and  State  of  New  York — ss.:  On  this  14th  day  of  NoTember,  1901,  before  me 
personally  appeared  Charles  M.  Leslie  ami  John  Ledyard  Lincoln,  who  sev- 
«raUy  made  solemn  oath:  That  they  are  attorneys  and  counselors  at  law 
of  the  suiffeme  court  of  the  state  of  Ohio  and  of  the  district,  circuit,  and 
circuit  court  of  appeals  of  the  Southern  district  of  Ohio,  and  that  said  John 
Ledyard  Lincoln  is  a  counselor  at  law  admitted  to  practice  in  the  supreme 
court  of  the  United  States,  and  that  they  are  the  attorneys  and  agents  of  the 
said  petitioners  in  all  matters  recited  in  and  relating  to  the  said  petition. 
That  they  have  read  the  foregoing  petition,  and  know  the  contents  thereof, 
and  that  the  facts  stated  therein  are  true*  That  their  sources  of  informa- 
tion and  the  grounds  of  their  belief  are,  among  other  things,  examination 
of  the  original  notes  recited  in  the  said  petition;  examination  of  the  books 
of  the  said  the  Chequassct  Lumber  Company,  now  in  the  possession  of  the 
said  receiver,  Eugene  F.  Perry,  at  66  Broadway,  In  the  city,  county,  and  state 
of  New  York;  statements  made  to  them  by  the  officers  of  the  said  petition- 
ing banks  and  by  the  said  receiver.  That  the  reason  this  affidavit  is  made 
by  the  said  Leslie  and  Lincoln  is  that  each  of  the  said  petitioners  is  a  cor- 
poration organized  under  the  laws  of  the  United  States,  having  its  only  oBice 
and  place  of  business  in  Cincinnati,  Ohio,  more  than  100  miles 'from  the  city 
of  New  York,  and  having  no  officer  within  this  Judicial  district;  and  that 
they  have  full  authority  from  the  said  petitioning  banks,  and  have  been 
authorized  by  them  to  make  this  affidavit  Charles  M.  Leslie. 

"John  Ledyard  Lincoln. 

"Sworn  to  before  me  this  14th  day  of  November,  1901. 

"John  A.  Valentine,  Notary  Public,  Kings  Co.    [Seal.] 

"Certificate  filed  in  N.  Y.  county." 

"United  States  of  America.  Southern  District  of  New  York,  City,  County, 
and  State  of  New  York— ss.:  On  this  14th  day  of  November,  1901,  before  me 
personally  appeared  Henry  Melville,  who  made  solemn  oath  that  be  is  an 
attorney  at  law  duly  admitted  to  practice  in,  the  district  court  of  the  United 
States  for  the  Southern  district  of  New  York,  and  the  attorney  of  record  of 
the  foregoing  petitioning  creditors;  that  he  has  read  the  foregoing  petition 
In  bankruptcy,  and  knows  the  contents  thereof,  and  that  the  facts  stated 
therein  are  true;  that  the  sources  of  his  information  as  to  the  truth  of  said 
facts  are  the  statements  made  to  him  by  Charles  M.  Leslie  and  John  Ledyard 
Lincoln,  attorneys  and  counselors  at  law,  residing  in  the  city  of  Cincinnati 
and  state  of  Ohio,  attorneys  and  general  counsel  for  the  said  petitioners; 
that  the  said  statements  have  been  made  under  oath,  as  appears  by  the  fore- 
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going  affidavits  and  otherwise;  that  the  reason  this  verification  is  not  made 
by  the  petitioners  is  that  each  of  the  petitioners  is  a  corporation  organized 
under  the  laws  of  the  United  States,  having  its  principcil  and  only  plaoe  of 
business  in  Cincinnati,  Ohio,  more  than  one  hundred  miles  from  the  city  of 
New  York,  and  having  no  officer  within  this  Judicial  district;  and  that  the 
deponent  has  been  duly  authorized  to  make  this  verification. 

"Henry  Melville. 
"Sworn  to  before  me  this  14th  day  of  November,  1901. 

"John  A.  Valentine,  Notary  Public,  Kings  CJo.    [Seal.] 

"Certificate  filed  in  N.  Y.  county." 

In  support  of  the  verifications  and  in  opposition  to  the  motion 
affidavits  have  been  filed  on  behalf  of  the  petitioners,  duly  made 
by  their  respective  presidents  or  vice  presidents  and  cashiers,  to 
the  effect  that  the  said  Lincoln  and  Leslie  were  employed  by  the 
petitioners  to  investigate  into  the  affairs  and  condition  of  the  lum- 
ber company,  and  to  take  the  necessary  steps  to  have  it  declared 
a  bankrupt  if  they  found  sufficient  facts  in  their  judgment  to  resort 
to  such  proceeding,  and  to  employ  local  counsel  to  act  as  attorney 
of  record,  sign  and  verify  the  petition,  and  do  all  acts  which  might 
be  necessary  and  proper  to  have  the  lumber  company  declared  a 
bankrupt.  The  alleged  bankrupt  relies  upon  the  case  of  In  re  Si- 
monson,  i  Am.  Bankr.  R.  197,  92  Fed.  904,  in  support  of  the  mo- 
tion. This  authority  holds,  however,  that  a  defective  verification 
is  not  jurisdictional,  and  could  not,  in  any  event,  do  more  than 
check  the  progress  of  litigation  until  the  verification  should  be 
properly  made.  But  I  do  not  think  the  motion  should  prevail  even 
to  that  extent.  It  fully  appears  that  the  persons  who  made  the 
verifications  were  the  ones  most  fully  acquainted  with  the  facts, 
and  apparently  the  only  agents  of  the  corporations  who  had  the 
necessary  knowledge  to  enable  them  to  verify  the  petition.  The 
verifications  are  deemed  sufficient.  Carriage  Co.  v.  Stengel,  37  C. 
C.  A.  210,  95  Fed.  637,  641;  Bank  v.  Craig,  6  Am.  Bankr.  R.  381, 
382,  no  Fed.  137. 

Motion  denied. 


In  re  SEARS  et  aL 

(District  Court,  W.  D.  New  York.     November  27,  1901.) 

No.  731. 

L  Bankruptcy— Transfer  and  Consolidation  of  Cases— Partnerships. 

Bankr.  Act  1898,  §  32,  providing^  for  the  transfer  of  proceedings  where 
petitions  are  filed  '^against  the  same  person  or  against  different  mem- 
bers of  a  partnership  in  different  courts  of  bankruptcy,  each  of  which 
has  Jurisdiction,"  and  their  consolidation  in  the  court  which  can  pro- 
ceed with  the  same  for  the  greatest  convenience  of  the  parties  in  inter- 
est, authorizes  such  transfer  and  consolidation  In  cases  where  different 
petitions  are  filed  against  a  partnership,  which  is  a  '^person,"  within 
the  definition  Of  section  1  (19). 

8.  Same- Discretion  of  Court. 

In  cases  where  a  partnership  Is  proceeded  against  in  bankruptcy  by 
two  or  more  petitions  in  different  courts,  each  having  Jurisdiction,  the 
court  in  which  the  petition  Is  first  filed  will  retain  Jurisdiction  and  dis- 
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pose  of  the  case,  unless,  in  its  discretion,  it  directs  a  transfer  to  an- 
other district  for  the  greater  convenience  of  the  parties  in  interest; 
and  such  transfer  will  not  be  ordered  where  it  appears  that  the  cred- 
itors petitioning  therefor  have  received  preferences,  which  they  do  not 
offer  to  surrender,  and  it  is  doubtful  whether  the  transfer  will  be  for 
the  greater  convenience  of  the  creditors  who  have  not  been  preferred. 

In  Bankruptcy.  Motion  to  transfer  proceedings  to  another  dis- 
trict. 

Clarence  M.  Lexow,  for  the  motion. 

Moses  Shire,  for  petitioning  creditors  in  Western  district. 

O.  R.  Blair,  for  Frank  Sears  and  Charles  B.  Sears. 

Sol  Wile,  for  William  Oliver,  creditor. 

Eugene  Cary,  for  Bank  ot  Niagara,  creditor. 

Martin  Carey,  for  American  Cement  Co.,  moving  creditor. 

L.  L.  Babcock,  for  Bank  of  Buffalo,  creditor. 

J.  G.  Dudley,  for  Wabash  Portland  Cement  Co.,  creditor. 

HAZEL,  District  Judge.  This  is  a  motion  by  certain  creditors 
of  the  alleged  bankrupts  for  the  transfer  of  this  proceeding  to  the 
Southern  district  of  New  York.  It  was  instituted  against  the  re- 
spondents by  petition  of  creditors  filed  in  this  district  on  October 
lo,  190T.  The  motion  is  also  to  consolidate  this  proceeding  with 
one  subsequently  instituted  by  creditors  in  the  Southern  district, 
on  October  23d.  The  subpoena  issued  is  returnable  in  this  court 
on  the  28th  day  of  November,  1901.  October  26th  a  receiver  was 
appointed  by  this  court,  who  has  qualified,  entered  upon  the  dis- 
charge of  his  duties,  and  who  is  now  in  possession  of  property  be- 
longing to  the  alleged  bankrupts.  The  petition  filed  here  alleges 
an  act  of  bankruptcy  committed  by  the  firm  on  October  7th.  This 
consisted  in  the  transfer  while  insolvent  of  a  large  portion  of  their 
property  to  the  Whitehall  Portland  Cement  Company '  of  Phila- 
delphia, creditor  of  the  alleged  bankrupts,  for  an  antecedent  in- 
debtedness, and  with  the  intent  to  prefer  that  company  over  other 
creditors.  This  alleged  act  of  bankruptcy  is  denied  in  the  answer 
filed  by  the  Whitehall  Portland  Cement  Company.  The  subpoena 
issued  upon  the  petition  of  creditors  subsequently  filed  in  the  South- 
ern district  was  returnable  October  29th.  Service  of  the  subpoena 
in  that  proceeding  was  made  upon  Frank  Sears,  one  of  the  partners, 
who  is  a  resident  of  that  district,  and  who  has  admitted  the  insol- 
vency of  the  partnership,  and  its  willingness  to  be  adjudged  bank- 
rupt on  that  ground.  The  other  partners,  Humbert,  resident  of 
the  Western  district,  and  Charles  B.  Sears,  resident  of  Chicago, 
111.,  have  not  been  served  with  the  subpoena,  although  both  have 
appeared.  Humbert  has  served  and  filed  a  verified  answer,  deny- 
ing material  allegations  contained  in  the  petition.  It  was  admitted 
on  the  argument  that  the  main  office  and  principal  place  of  busi- 
ness of  the  partnership  is  in  the  city  of  New  York.  Branch  offices 
are  located  at  Buffalo  and  Chicago.  It  therefore  api>ears  that  p>eti- 
tions  on  behalf  of  creditors  in  involuntary  bankruptcy  have  been 
filed  against  a  partnership  in  different  courts  of  bankruptcy,  each 
of  which  has  jurisdiction.    The  motion  for  transfer  and  consoli- 
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dation  is  based  on  the  ground  that  it  is  for  the  greatest  convenience 
of  creditors  and  parties  in  interest  that  the  district  court  for  the 
Southern  district  of  New  York  should  proceed  with  the  cases.  It 
is  clear  that  this  court  has  jurisdiction  to  adjudge  the  partnership 
bankrupt  by  reason  of  the  residence  of  one  of  the  partners  in  the 
territorial  district  of  the  court  for  the  greater  part  of  the  preceding 
six  months.  The  moving  parties  rely  on  section  32  of  the  act.  By 
this  section  jurisdiction  is  conferred,  on  this  court  to  relinquish  ju- 
risdiction, and  make  an  order  of  transfer  and  consolidation  to  that 
court  which  can  proceed  in  the  case  with  the  greatest  convenience 
to  parties  in  interest.  Section  32  provides  that  this  may  be  done 
when  petitions  are  filed  against  the  same  person  or  against  differ- 
ent members  of  a  partnership,  in  different  coiU"ts  of  bankruptcy, 
each  of  which  has  jurisdiction.  By  section  i  (19)  it  is  provided 
that  "person"  shall  include  partnerships.  The  only  reasonable  con- 
struction that  can  be  placed  on  section  32  is  that  a  consolidation 
and  transfer  may  be  made  where  different  petitions  are  filed  against 
partnerships  as  well  as  where  petitions  are  filed  against  individual 
members  of  a  partnership  in  different  jurisdictions.  In  a  proper 
case,  therefore,  the  court  may  direct  that  the  assets  of  the  partner- 
ship estates  be  so  disposed  of  or  marshaled  as  to  best  subserve 
the  interest  of  the  individual  and  partnership  creditors,  and  may 
require  strict  compliance  with  the  various  provisions  of  section  5  of 
the  bankrupt  act.  General  order  No.  6,  among  other  things,  has 
application  to  the  power  of  the  court  to  hear  the  petition  where 
the  debtor  has  his  domicile.  In  cases  where  a  partnership  is  pro- 
ceeded against  by  two  or  more  petitions  in  different  courts,  each 
having  jurisdiction  over  the  case,  the  hearing  shall  in  such  case  be 
had  where  the  petition  was  first  filed,  unless  the  court  by  order 
directs  a  transfer  and  consolidation,  as  provideci  by  section  32  of 
the  act.  It  is  well  settled  and  a  familiar  rule,*  irrespective  of  the 
express  provisions  of  section  32,  that  the  court  first  obtaining  ju- 
risdiction of  the  property  will  proceed  to  its  complete  and  final 
disposition.  A  transfer  of  the  case  to  another  court  having  juris- 
diction will  only  be  directed  when  it  is  for  greatest  convenience  of 
the  parties  interested.  It  seems  to  me,  therefore,  that  in  this  pro- 
ceeding the  discretion  vested  in  the  court  by  the  bankrupt  act  and 
general  order  No.  6  is  properly  invoked. 

It  appears  from  the  affidavits  read  in  opposition  to  this  motion, 
and  it  is  not  denied,  that  the  creditors  petitioning  in  the  Southern 
district  have  received  payments  on  their  several  accounts  within 
four  months,  and  during  the  time  the  partnership  is  claimed  to  have 
been  insolvent,  and  therefore  said  creditors  have  no  provable  claims, 
unless  such  payments  are  surrendered.  Various  other  creditors, 
who  join  in  the  petition  for  consolidation  and  transfer,  are  claimed 
to  have  received  a  preference,  among  them  the  Whitehall  Portland 
Cement  Company,  to  the  amount  of  $-^0,000,  and  the  American 
Cement  Company,  to  the  amount  of  $24462.32.  It  is  quite  true  that 
creditors,  having  received  a  preference  may  surrender  their  prefer- 
ence in  order  to  prove  their  claim,  but  by  section  59  of  the  bankrupt 
act  it  is  provided  that  three  or  more  creditors  who  have  provable 
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daims  against  any.  person,  which  amount  in  the  aggregate,  in  ex- 
cess of  the  value  of  the  securities  held  b)^  them,  if  any,  to  $500, 
may  file  a  petition  to  have  such  person  adjudicated  bankrupt.  No ' 
offer  to  surrender  an  alleged  preference  is  made.  It  is  therefore 
doubtful  whether  the  petitioning  creditors  for  adjudication  in  bank- 
ruptcy in  the  Southern  district,  or  other  creditors  who  have  received 
a  preference,  can  be  heard  to  say  that  their  convenience  would  be 
promoted  by  a  transfer  of  the  case  from  a  district  in  which  a  petition 
was  first  filed. 

In  addition,  however,  to  this  point,  which  was  raised  on  the  ar- 
gument, it  appears  from  the  papers  read  on  this  motion  that  the 
partnership  books  show  that  99  creditors  have  claims  against  the 
alleged  bankrupts.  Thirty-three  reside  in  the  Southern  district  or 
districts  near  thereto.  Sixty-three  reside  in  districts  more  con- 
venient to  the  Western  district  of  New  York,  which  first  obtained 
jurisdiction.  The  preferences  held  by  the  moving  creditors,  no  offer 
to  surrender  the  same  having  been  made,  in  addition  to  the  facts 
as  to  the  residence  of  the  different  creditors,  lead  the  court  to  the 
conclusion  that  no  order  for  transfer  should  be  made. 

Let  an  order  be  entered  accordingly. 


HOWB  v.  BLODGBTT  &  CLAPP  00. 
(Oircolt  Oonrt  of  Appeals*  Second  Glrcult    November  14^  1901.) 

No.  19. 

1.  PaTSNTS— DB8ION8— LiMITATIOR  AS  TO  SUBJSCT  OF  PATENT. 

Design  patents  refer  to  appearance,  and  not  to  mechanical  utility,  and 
are  Intended  to  apply  only  to  matters  of  ornament  in  which  the  utility 
depends  on  the  pleasing  effect  Imparted  to  the  eye,  and  not  to  any  new 
function.  A  calk  for  a  horseshoe  is  not  a  proper  sabject  for  such  a 
patent. 

%  Saicb— DsaiGH  AS  Tradb-Harx. 

The  designer  of  an  article  of  manufacture,  not  otherwise  entitled  to 
receire  a  design  patent  therefor,  cannot  sustain  such  a  patent  upon  the 
theory  that  the  design  identifies  the  article  as  his,  and  In  effect  operates 
as  a  trade-mark. 

8.  Bams— HoRSESHOB  Calk. 

The  Rowe  design  patent,  No.  26,687,  for  a  design  for  a  hCHrseshoe  calk, 
is  yoid  because  the  article  is  not  an  appropriate  subject  for  a  design 
patent 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Connecticut. 

This  cause  comes  here  upon  appeal  from  a  decree  of  the  circuit  court 
district  of  Connecticut  dismissing  the  bill.  103  Fed.  873.  The  suit  is  for  in- 
fringement of  United  States  design  patent  No.  26,587,  granted  February  2, 
1897,  to  Allen  H.  Rowe  for  "design  for  a  horseshoe  calk."  The  design  **con- 
sists  in  the  configuration  of  the  device  as  [therein]  described.  When  viewed 
In  side  elevation,  the  calk  is  divided  into  a  cylindrical  threaded  upper  portion, 
with  A  distinct  groove  between  this  portion  and  the  square  base.  Below  the 
base  the  body  portion  tapers  into  the  form  substantially  of  a  truncated  cona 
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On  each  side  of  the  base  Its  surface  is  oblong  in  general  outline,  its  lower 
boundary  line,  however,  having  a  downward  projecting  curved  part  at  about 
the  center  of  the  side." 

H.  E.  Hart,  for  appellant. 

L.  P.  Waldo  Marvin,  for  appellee. 

Before  WALLACE  and  LACOMBE,  Circuit  Judges. 

PER  CURIAM.  Several  defenses  were  urged,  but  Judge  Town- 
send  at  circuit  held  as  follows: 

"I  decide  this  case  upon  the  broader  ground  that  patents  for  designs  are 
intended  to  apply  to  matters  of  ornament,  in  which  the  utility  depends  upon 
the  pleasing  effect  imparted  to  the  eye,  and  not  upon  any  new  function.  The 
advantage  claimed  by  complainant  for  the  increased  flat  surface  afforded  by 
the  curved  line,  which  is  the  essential  feature  of  his  patent,  is  to  enhance 
the  mechanical  utility  of  the  calk  by  thus  making  a  stouter  shoulder,  which 
would  not  so  readily  become  bruised  out  of  shape,  and  which,  therefore,  could 
be  more  easily  removed  with  a  wrench,  when  worn,  from  the  shoe.  It  is 
significant,  in  this  connection,  tliat  the  patentee  first  applied  for  this  essen- 
tial feature  of  downward  projecting  curved  lines  on  the  sides  of  the  base,  as 
a  mechanical  invention,  which  application  was  rejected,  and  that  he  then  at- 
tempted to  cover  the  same  feature  by  a  design  patent  Design  patents  refer 
to  appearance,  not  utility.  Their  object  is  to  encourage  works  of  art  and 
decoration  which  appeal  to  the  eye,  to  the  aesthetic  emotions,  to  the  beautiful. 
A  horseshoe  calk  is  a  mere  bit  of  iron  or  steel,  not  intended  for  display,  but 
for  an  obscure  use,  and  adapted  to  be  applied  to  the  shoe  of  a  horse  for  use 
in  snow,  ice,  and  mud.  The  question  an  examiner  asks  himself  while  investi- 
gating a  device  for  a  design  patent  is  not  *What  will  it  do?*  but  *How  does  it 
look?'  *What  new  effect  does  it  produce  upon  the  eye?'  The  term  'useful,* 
in  relation  to  designs,  means  adaptation  to  producing  pleasant  emotions. 
There  must  be  'originality  and  beauty.  Mere  mechanical  skill  is  not  sufla- 
cient'  Northrup  v.  Adams,  2  Ban.  &  A.  567,  Fed.  Cas.  No.  10,328.  approved  in 
Smith  V.  Saddle  Co.,  148.  U.  S.  679,  13  Sup.  Ct.  768.  37  K  Ed.  606;  Ex  parte 
Parkinson  (1871)  Dec.  Com.  Pat.  251." 

We  prefer  to  rest  our  affirmance  on  concurrence  with  these 
views.  The  practice  of  the  patent  office  in  issuing  design  patents 
seems  not  to  have  been  uniform.  Prior  to  1871  it  was  "not  only 
liberal,  but  lax,"  until,  in  a  carefully  considered  opinion,  Commis- 
sioner Leggett  (Ex  parte  Parkinson  [1871]  Dec.  Com.  Pat.  251) 
conformed  it  to  a  construction  of  the  law  which  subsequently  found 
approval  in  the  cases  above  cited.  In  another  case,  in  1873  (In  re 
Seaman,  4  O.  G.  691),  the  same  commissioner  indicated  the  test 
to  be  applied  by  examiners  when  an  article  of  manufacture  is  pre- 
sented with  request  for  a  design  patent: 

"Is  its  form,  without  reference  to  the  function  of  the  article,  intended  to 
be  ornamental,  and  is  the  article  itself  a  thing  which  may,  for  any  practical 
purpose,  have  a  merely  ornamental  configuration,  and  therefore  have,  in  that 
sense,  sufficient  utility  to  warrant  the  grant  of  a  patent?" 

It  would  seem  from  the  patent  in  suit  that  this  test  is  no  longer 
applied,  and  that  the  practice  of  the  office  has  again  become  "not 
only  liberal,  but  lax." 

There  is  nothing  in  the  record  to  indicate  that  there  is  any- 
thing attractive  about  the  appearance  of  the  complainant's  calk,  or 
that  the  downward  projecting  curved  lines  appeal  in  any  way  to 
the  eye,  or  serve  to  commend  the  article  to  purchasers,  except  for 
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the  suggestion  that,  seeing  those  lines,  they  will  know  the  calk 
on  which  they  appear  is  the  product  of  tho.  patentee,  and  not  of 
some  other  maker.  But  the  designers  of  articles  of  manufacture 
not  otherwise  entitled  to  receive  design  patents  cannot  justify  the 
issuance  of  such  patents  on  any  theory  that  the  design  is  a  trade- 
mark. 
The  decree  of  the  circuit  court  is  aiHrmed,  with  costs. 


SOWBRS  HTDRAULIO  DREDGING  GO.  Y.  VARB  et  aL 

(Gircalt  Oourt,  B.  D.  Pennsylyania.    December  2,  1901.) 

Patbhts— Suit  bt  Licbnbbb  for  Ikfrikobmbnt— TrrLB  to  SusTAnr. 

A  license  granted  by  a  pat^itee  vested  tbe  licensee  with  the  exclusive 
right  to  use,  make  for  use,  and  seU  for  use,  the  patented  inyentions, 
within  a  specified  territory,  subject  to  certain  exceptions  and  reserra- 
tions,  among  which  was  a  reservation  to  the  patentee  of  the  right  to 
nse  within  such  territory  for  a  specified  purpose,  and  to  make  therein 
for  such  use  and  for  use  outside  of  such  territory.  It  was  also  pro- 
Tided  expressly  that  the  licensee  should  not  lease  or  sell  any  part  of 
the  inyentions  of  the  patents  for  use  outside  the  territory  specified  with- 
out the  written  consent  of  the  licensor.  Held  that  such  contract  did  not 
amount  to  a  grant  of  the  exclusive  right  to  ''make,  use,  and  tend" 
throughout  the  specified  territory,  which  would  authorize  the  licensee  to 
maintain  a  suit  for  infringement  therein  in  its  own  name. 

In  Equity.    Suit  for  infringement  of  patent.     On  demurrer  to  bill. 

J.  S.  Freeman,  for  complainant. 

Frank  S.  Busser  and  Ira  J.  Williams,  for  respondent. 

DALLAS,  Circuit  Judge.  The  bill  of  complaint  in  this  case  has 
been  demurred  to  because,  .inter  alia,  it  "shows  upon  its  face  that 
plaintiff  is  a  mere  licensee  of  the  owner  of  the  patent  in  suit" ;  and, 
if  this  averment  be  true,  the  complainant  cannot,  under  the  well- 
settled  law,  maintain  this  suit.  The  title  alleged  is  founded  upon 
an  agreement  by  which  there  was — 

"Sold,  transferred,  and  conveyed  •  •  ♦  an  exclusive  license,  subject  to 
the  exceptions,  reservations,  and  provisos  hereinafter  specified,  to  use,  make 
for  use,  and  sell  for  use,  each  and  all  of  the  devices  and  inventions  granted, 
covered,  and  protected  in  each  and  all  of  the  aforesaid  letters  patent  and 
pending  applications,  throughout  the  Atlantic  Ooast,  vf  rem  Sandy  Hook,  in  the 
state  of  New  Jersey,  to  Gape  Henry,  in  the  state  of  Virginia,  and  in  all  the 
rivers,  bays,  harbors,  and  waters  leading  into  and  tributary  to  said  line  of 
sea  coast  between  Sandy  Hook  and  said  Oape  Henry,  and  in  the  territory 
drained  thereby  in  the  states  of  New  Jersey,  Pennsylvania,  Delaware,  Mary- 
land, Virginia,  and  the  District  of  Columbia,  but  in  no  other  place  or  places." 

The  rights  to  make,  to  use,  and  to  sell  are  here  plainly  conveyed ; 
and  if  this  had  been  done  absolutely,  without  qualification,  limita- 
tion, or  restriction,  there  could  be  no  question  that  the  instrument, 
though  entitled  a  "license  and  agreement,"  would,  as  to  the  terri- 
tory designated,  have  vested  in  the  plaintiff  the  right  to  sue  for 
infringement  in  its  own  name.  But  the  grant  was  expressly  made 
subject  to  the  exceptions,  reservations,  and  provisos  specified;  and 
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by  these  there  was  excepted  and  reserved  to  the  patentee  the  right 
to  construct  and  to  enlarge  canals  wholly  or  in  part  within  the  said 
territory,  and  also  to  build  therein  for  such  canal  work,  and  for 
use  outside  of  said  territory,  all  the  devices  and  inventions  referred 
to  in  the  agreement;   and  it  was  also  provided  that 

'*No  machine  or  machines,  or  part  or  parts  of  a  machine  or  machines,  or 
device  or  devices  covered  and  protected  by  said  letters  patent,  or  any  of 
them,  shall  by  the  party  of  the  second  part  [the  plaintiff]  be  taken  and  used, 
or  sold  or  leased  to  be  taken  and  used,  out  of  said  territory;  and  no  such 
machine,  device,  or  Invention  shall  be  sold  or  leased  by  said  party  of  the 
second  part  without  a  written  proviso  that  the  same  shaU  not  be  taken,  or 
leased  or  sold  to  be  taken,  outside  of  the  territory  hereinbefore  specified, 
without  the  written  consent  of  said  Bowers,  or  his  heirs  or  assigns." 

That  the  whole  patent  was  not  assigned  by  this  agreement  is  mani- 
fest, and  therefore  th^  only  question  is  whether  or  not  it  granted  the 
exclusive  right  to  make,  use,  and  vend  throughout  the  specified  terri- 
tory. Waterman  v.  Mackenzie,  138  U.  S.  252,  11  Sup.  Ct.  334,  34  L. 
Ed.  923.  Upon  reading  the  agreement  in  its  entirety  (Chicago,  R.  I. 
&  P.  R.  Co.  V.  Denver  &  R.  G.  R.  Co.,  143  U.  S.  609, 12  Sup.  Ct.  483, 
36  L.  Ed.  281),  it  plainly  appears  that,  even  as  to  the  territory  desig- 
nated, the  right  granted  was  not  an  exclusive  one.  Though  called  an 
"exclusive  license,"  yet,  of  course,  its  scope  was  confined  within  the 
boundaries  which  were  plainly  prescribed  for  it.  The  rights  to  make 
and  to  sell  were,  by  the  granting  clause  itself,  limited  to  making 
or  selling  "for  use  *  *  *  throughout  the  Atlantic  Coast,"  etc. ; 
and  by  the  proviso  the  licensee  was  expressly  precluded  from  either 
itself  making  and  using,  or  selling  or  leasing  to  others  for  use, 
out  of  said  territory.  Hence  it  seems  to  be  obvious  that,  while 
the  sole  right  to  use  within  that  territory  was  (subject  to  what 
will  presently  be  said  about  the  reservations)  acquired  by  the  li- 
censee, the  right  to  make  and  to  sell  therein  for  use  elsewhere  was 
not  transferred  to  it,  but  remained  in'  the  licensor.  Furthermore, 
from  the  clauses  which  are  designated  in  the  agreement  both  as 
"exceptions"  and  "reservations," — ^and  it  is  unimportant  which  name 
be  given  to  them  (Chicago,  R.  I.  &  P.  R.  Co.  v.  Denver  &  R.  G.  R. 
Co.,  143  U.  S.  609,  12  Sup.  Ct.  483,  36  L.  Ed.  281), — it  appears  that 
the  exclusive  right  even  to  use  within  said  territory  did  not  pass 
to  the  licensee,  but  that,  for  certain  purposes,  the  right  to  use 
therein  was  excepted  out  of  the  grant  and  reserved  to  the  pat- 
entee. The  view  which  I  have  taken  of  the  effect  of  the  writing 
under  consideration  goes  to  the  root  of  the  matter.  If  correct, 
it  shows  that  the  patentee  still  retains  such  an  interest  in  the 
monopoly  granted  by  his  patent  as  renders  any  subversion  of  it, 
even  within  the  territory  covered  by  the  license,  an  injury  to  him, 
as  well  as  to  the  licensee;  and  from  this  it  follows  that  he  is  a 
necessary  party  to  any  bill  which  seeks  relief  founded  upon  an  al- 
legation of  infringement. 

The  third  of  the  causes  assigned  by  the  defendants  in  support 
of  their  demurrer  to  the  plaintiff's  bill  of  complaint  is  sustained, 
and  the  others  need  not  be  considered.    The  demurrer  is  allowed. 


Digitized  by 


Google 


BRICKILL   V.  MATOR,  ETC.,  OF  CITY   OF   NEW   TORE.  CB 

BRICKILIi  et  aL  v.  MAYOR,  ETC.,  OF  CITY  OF  NEW  YORK  et  aL 

(drcuit  Court  of  Appeals,  Second  Circuit    October  30,  190L) 
No.  128. 

1*  PATBirre— Invention— Water  Heater  for  FraE  Engines. 

The  Brlckill  patent,  No.  81,132,  for  a  feed  water  heater  for  steam  fire 
engines,  was  not  anticipated,  and  shows  invention,  which,  although  not 
of  a  high  order,  is  sufficient  to  sustain  its  validity  in  view  of  the  prac- 
tical success  of  the  invention. 

Sl  Same— Infringement— Profits  Recoverable. 

The  pnly  element  of  the  apparatus  shown  in  such  patent,  however, 
which  discloses  patentable  novelty,  is  the  supplemental  tank  with  which 
the  heating  coil  is  connected  when  disconnected  from  the  boiler  of  the 
fire  engine,  the  purpose  of  which  is  to  keep  up  the  circulation  of  water 
through  the  coil,  and  preserve  it  from  injury,  when  the  engine  Is  absent 
on  duty,  and  the  claim  must  be  so  construed  as  to  include  such  tank 
and  its  connections;  hence,  in  an  accounting  for  damages  and  profits  tor 
infringement,  the  infringer  can  only  be  charged  with  the  profits  accru- 
ing from  the  use  of  such  tank  and  its  connections,  and  not  for  those 
accruing  from  the  use  of  the  heating  coil  itself,  which,  as  an  old  and 
well-known  device,  was  open  to  use  by  the  public. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
cm  District  of  New  York. 
See  (C.  C.)  98  Fed.  113. 

John  R.  Bennett,  for  appellants. 

Raphael  J.  Moses  and  J.  A.  Hudson,  for  appellees. 

Before  WALLACE,  BROWN,  and  THOMAS,  Circuit  Judges. 

WALLACE,  Circuit  Judge.  The  defendants  have  appealed  from 
a  decree  awarding  the  complainants-  a  recovery  for  $951,070  for  the 
infringement  of  letters  patent  No.  81,132,  granted  August  18,  1868, 
to  William  A.  Brickill,  for  "improvement  in  feed  water  heaters  for 
steam  fire  engines."  The  assignments  of  error  raise  the  questions 
of  the  novelty  of  the  patented  improvement,  and  of  the  amount  re-. 
coverable  as  profits  derived  from  its  use  by  the  defendants  if  the 
patent  is  adjudged  valid. 

The  patentee,  a  machinist,  while  in  the  employ  of  the  fire  depart- 
ment of  the  city  of  New  York  as  an  engineer  in  charge  of  one  of 
the  steam  fire  engines,  devised  the  apparatus  described  in  the  patent^ 
as  a  substitute  for  the  contrivances  which  had  previously  been  used  by 
the  department  for  maintaining  hot  water  in  the  boilers  of  its  steam 
fire  engines  without  keeping  the  engines  fired  up  while  they  were 
standing  in  the  engine  houses  awaiting  service  calls.  After  the  re- 
organization of  the  department  in  the  fall  of  1865,  the'  board  of 
commissioners  deemed  it  important  that  the  engines  be  constantly 
ready  upon  receiving  an  alarm  call  to  get  up  steam  enough  in  the 
boiler  to  operate  the  pumps  by  the  time  of  reaching  the  place  of 
fire.  It  was  quite  expensive,  and  undesirable  for  other  reasons,  to 
keep  them  fired  up  all  the  time  they  were  idle,  and  it  took  six  or 
seven  minutes  to  get  up  steam  with  cold  water  in  the  boiler  after 
starting  the  fire  in  the  fire  box.    Within  the  five  or  six  months  fol- 
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lowing  the  reorganization  the  board  tried  various  means  for  keep- 
ing the  water  in  the  boilers  heated  to  about  the  boiling  point  with- 
out keeping  the  engines  fired  up.  One  contrivance  used,  called  the 
"ring  burner,"  was  a  coil  of  iron  pipe  connected  by  a  flexible  tube 
with  the  gas  supply  of  the  engine  house,  and  having  apertures  in  its 
upper  side.  It  was  placed  beneath  the  boiler,  resting  upon  the  fuel 
in  the  fire  box.  When  the  engine  was  awaiting  a  call,  the  gas  was 
kept  burning  in  the  coil,  and  when  a  call  was  received  the  gas  was 
turned  oflf,  the  coil  removed,  and  the  fuel  lighted.  Subsequently 
more  elaborate  contrivances  were  used.  These  consisted  of  a  coil 
or  cluster  of  iron  pipe  (in  some  instances  a  coil  and  in  some  a  clus- 
ter), inclosed  in  a  sheet-iron  casing,  secured  to  the  side  6r  the  rear 
of  the  boiler  of  the  engine,  and  fed  with  water  from  the  boiler,  the 
water  being  heated  by  gas  by  means  of  burners  placed  beneath 
the  coils  and  connected  with  the  gas  supply,  as  the  earlier  coils  had 
been.  A  pipe  led  from  the  upper  end  of  the  coil  or  cluster  into  the 
boiler  at  or  near  the  water  line,  and  another  from  the  lower  end  led 
into  the  boiler  near  the  bottom,  and  at  a  point  seven  or  eight  inches 
beneath  the  other.  The  coils  and  clusters  were  permanently  at- 
tached to  the  boiler,  and  went  with  the  engine  upon  service  calls. 
When  the  engines  were  awaiting  calls,  the  gas  was  kept  burning, 
and  when  a  call  was  received  the  gas  supply  was  disconnected.  This 
contrivance  heated  the  water  by '  the  well-known  circulating  sys- 
tem. It  proved  sufficiently  satisfactory  to  lead  to  the  equipment  of 
many  of  the  engines  with  it.  But  a  greater  consumption  of  gas 
was  required  for  heating  than  by  the  ring  burner,  and  the  latter  was 
still  used  with  some  of  the  engines.  Brickill  conceived  the  practi- 
cability of  heating  the  coil  used  on  his  engine  by  a  coal  fire,  and  ob- 
tained permission  from  the  board  to  construct  and  try  his  appara- 
tus. He  proposed  to  place  the  coil  on  the  grate  of  a  stove,  and  con^ 
nect  it  with  the  boiler  by  detachable  couplings.  His  apparatus  was 
constructed  and  tested.  A  contrivance  known  as  the  "Dinham  Boil- 
er" was  then  tried  upon  one  of  the  engines.    This  was  a  cylinder  set 

.  up  in  the  engine  house  near  the  engine,  and  heated  by  a  coal  fire. 
It  had  a  pipe  leading  to  the  boiler  of  the  engine,  and  another  con- 
necting it  with  the  Croton  water  supply.  When  it  was  heated  suffi- 
ciently, steam  was  generated,  and  entered  the  boiler  at  the  bottom, 
thereby  heating  the  cold  water.  Upon  receiving  a  call,  the  pipe  was 
disconnected  from  the  engine  boiler,  and  the  Croton  water  turned 

'  into  the  cylinder.  The  apparatus  injected  steam  into  the  water  of 
the  engine  boiler,  thereby  increasing  the  quantity  of  water  in  the 
boiler,  and  necessitating  the  drawing  off  of  the  water  from  time  to 
time  to  maintain  it  at  its  proper  level.  The  board's  committee  on 
apparatus,  after  examining  BrickiU's  and  also  the  Dinham  appara- 
tus, reported  that  they  found  both  to  supply  a  highly  important  and 
economical  arrangement  for  preserving  hot  water  in  the  boilers, 
and  recommended  that  the  superintendent  of  repairs  equip  the  boil- 
ers with  the  necessary  apparatus,  leaving  it  to  him  to  select  which 
one  he  saw  fit.  The  superintendent  concluded  to  adopt  Brickill's 
apparatus.  Thereupon  all  the  steam  fire  engines  were  equipped  with 
it,  or  with  apparatus  embodying  its  most  valuable  parts,  and  there- 
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after  it  was  used  on  them  throughout  the  life  of  the  patent.  Brick- 
ill  remained  as  an  employe  of  the  department  until  the  fall  of  1868, 
in  the  meantime  having  obtained  a  patent  for  his  apparatus.  In 
October,  1870,  he  made  a  formal  demand  upon  the  department  for 
compensation  for  the  use  of  his  apparatus,  representing  that  upon 
the  37  engines  with  which  it  had  been  used  there  had  been  effected 
an  annual  saving  in  the  expense  for  fuel  of  $14,923.40.  No  definite 
action  upon  tliis  demand  was  ever  taken  by  the  department. 

The  following  are  the  material  parts  of  the  specification  of  the 
letters  patent: 

"The  natnre  of  the  present  invention  consists  in  combining  with  a  steam 
fire  engine  a  water  heater,  so  constructed  and  connected  to  the  boiler  of  the 
steam  fire  engine  that  the  water  in  the  same  is  made  to  pass  through  the 
heater  and  become  heated,  so  that  steam  may  be  more  rapidly  generated 
than  if  my  invention  were  not  used  in  connection  with  the  engine.  ♦  ♦  ♦ 
To  enable  those  skilled  in  the  arts  to  make  and  use  my  invention,  I  will 
describe  the  construction  and  operation  of  the  same.  A  shows  a  box  or 
receptacle  for  the  heater,  B,  and  having  within  it  a  grate  to  support  the  first. 
0  and  G2  axe  water  pipes  leading  from  the  heater,  B,  to  a  water  tank,  D,  as 
hereinafter  described;  and  E  and  &  are  branch  pipes  connected  with  and 
running  from  the  pipes  C  and  C«  to  the  rubber  pipes  or  tubes,  F,  which  are 
intended  to  form  the  connection  between  the  boiler  of  the  engine  and  the 
heater,  B." 

'*G  and  G^  show  cocks  upon  the  pipes  O  and  C^,  which  cocks  may  be 
opened  or  closed,  as  desired,  by  the  elongated  socket  wrenches  H  and  H^, 
operated  in  turn  by  the  flat  wrenches,  I,  placed  on  their  upper  ends." 

"D  is  a  water  tank,  through  the  bottom  of  which  the  end  of  the  pipe  G« 
enters,  while  the  end  of  the  pipe,  &,  enters  the  same  about  centrally,  or  a 
little  above  the  center  of  the  tank  D." 

''Such  being  the  construction,  the  operation  is  as  follows: 

'The  heater  may  be  connected  with  the  boiler  of  a  steam  fire  engine  by 
inserting  the  ends  of  the  rubber  tubes  in  the  boiler  of  the  engine,  one  a 
short  distance  above  the  other,  so  that  one  shall  receive  the  cold  water 
from  the  boiler,  and  convey  it  to  the  heater  or  coil,  B,  while  the  other  shall 
receive  and  conduct  the  water,  when  heated,  from  the  heater  to  the  boiler 
of  the  engine,  thus  establishing  and  maintaining  a  free  circulation  between 
the  heater  and  the  boiler." 

"The  elastic  nature  of  the  pipes  or  tubes,  F,  allows  the  engine  to  l>€  placed 
in  any  desired  position  in  the  engine  house,  or  to  be  moved  in  any  desired 
direction  to  a  certain  extent,  without  the  necessity  of  disengaging  the  heater 
from  the  engine." 

"The  connection  between  the  tubes  and  the  boiler  may  be  made  in  any 
convenient  manner,  generally  a  coupling  for  connecting  the  two  being 
preferred,  which  at  any  moment  may  be  readily  detached,  and  allow  the 
connection  between  the  tubes  and  the  boiler  to  be  instantly  broken." 

"As  soon  as  an  alarm  of  fire  is  given,  the  engine  is  detached  from  the 
heater,  and  proceeds  to  the  fire.  During  the  absence  of  the  engine  communi- 
cation between  the  water  tank,  D,  and  the  heater,  B,  is  established  by  open- 
ing the  cocks  G  and  G*  upon  the  pipes  C  and  C^,  by  which  the  heater  is  sup- 
plied with  water  from  the  tank,  D,  which,  when  heated.  Is  returned  to  the 
tank,  as  in  the  case  of  the  boiler;  the  object  being  to  preserve  the  coil  or 
heater." 

"I  am  well  aware  that  the  form  of  heater  used,  as  well  as  of  supplying 
water  to  the  same  after  the  engine  has  been  detached  therefrom,  may  be 
varied  without  changing  the  nature  of  my  invention,  which,  as  already  set 
forth,  consists  in  connecting  to  or  cojmbining  with  a  steam  fire  ^iginO  a 
heating  apparatus,  so  that  water  heated  to  nearly  the  boiling  point  may  be 
supplied  to  the  boiler  of  the  engine,  that  steam  may  be  more  rapidly  gener- 
ated; and  consequently  I  do  not  wish  to  be  understood  as  intending  to 
daim  any  peculiar  arrangement  of  heating  apparatus  herein  shown." 
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The  claim  of  the  patent  is  as  follows : 

"The  combination  with  a  steam  fire  engine  of  a  heating  apparatus,  con- 
structed substantially  as  described,  for  the  purposes  fully  set  forth." 

It  will  be  seen  that  the  specification  describes  a  heating  apparatus 
in  which  the  ends  of  the  coil,  which  is  the  receptacle  for  heating  the 
water,  lead  into  the  engine  boiler  in  substantially  the  same  relations 
as  did  those  of  the  permanently  attached  coils  which  had  been  used 
by  the  department.  Brickill  in  effect  transferred  one  of  these  coils 
to  the  grate  of  a  stove,  elongated  the  tubes  leading  from  the  lower 
and  upper  ends  to  the  boiler  so  as  to  connect  them  with  a  boiler  lo- 
cated some  distance  from  the  coil,  using  rubber  a  part  of  the  dis- 
tance, and  inserted  coupling  devices  for  readily  coupling  and  un- 
coupling the  connections;  and  he  also  incorporated  into  his  ap- 
paratus a  tank  with  water  pipes  leading  to  it  from  the  heater  coil, 
and  connections  between  those  pipes  and  the  pipes  leading  to  the 
boiler,  so  that  the  communication  between  the  water  tank  and  the 
heater  coil  could  be  established  when  communication  between  the 
heater  coil  and*  the  boiler  was  discontinued,  the  object  being  to  pre- 
serve the  coil  and  connecting  pipes  from  being  injured  by  the  fire 
when  the  heater  was  not  receiving  water  from  the  boiler  by  supply- 
ing it  with*  water  from  a  tank.  Such  an  apparatus  is  adapted  for 
the  use  of  coal  or  wood  as  fuel,  and  obviously  can  be  operated  more 
economically  than  one  requiring  the  use  of  gas. 

It  is  insisted  for  the  appellants  that  the  patent  is  void  for  want 
of  novelty,  and  that  Brickill's  apparatus  merely  required  the  exer- 
cise of  ordinary  mechanical  skill  in  adapting  for  use  with  a  steam 
fire  engine  well-known  devices  for  heating  water  in  a  boiler  by  main- 
taining circulation  between  it  and  the  water  in  a  heater,  and  for 
furnishing  the  water  supply  and  coupling  and  disconnecting  the 
parts,  and  did  not  involve  invention.  The  expert  witness  for  the 
complainant  was  of  the  opinion  that  the  novel  features  of  the  ap- 
paratus consisted  in  the  flexible  connections  between  the  heater  and 
the  boiler  dnd  the  means  for  readily  coupling  and  uncoupling  them, 
and  also  in  the  tank  and  means  for  transferring  the  circulation  of 
water  from  the  coil  and  boiler  to  the  coil  and  tank,  and  vice  versa. 

Apparatus  in  a  variety  of  forms  was  old  for  heating  water  in  a 
boiler  by  heating  water  in  a  separate  reservoir  and  establishing  cir- 
culation between  two  bodies  of  water.  In  such  apparatus  it  was 
customary  to  connect  a  reservoir  with  the  water  space  of  a  heater 
by  tubes  or  pipes  so  arranged  that  one  of  the  pipes  would  receive 
the  cold  water  from  the  reservgir  and  convey  it  to  the  heater  space, 
and  the  other  would  convey  the  water  when  heated  to  the  reservoir. 
It  was  essential  in  every  such  heating  apparatus  that  one  of  the 
tubes  should  enter  the  reservoir  at  some  little  distance  below  the 
other,  as  otherwise  no  circulation  would  be  established,  and  this 
was  uniformly  the  arrangement.  The  common  kitchen  range  or 
stove  is  a  familiar  example.  That  was  a  feed  heater  in  which  the 
water  was  conveyed  from  the  boiler  to  the  water  back  by  a  pipe 
leading  from  its  lower  part  to  the  lower  part  of  the  water  back,  was 
heated  by  the  fire  surrounding  the  water  back,  and  then  was  con- 
veyed back  to  the  boiler  by  a  pipe  leading  to  the  upper  part  of  the 
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boiler.  It  was  not  new  to  substitute  a  coil  heater  in  place  of  the  or- 
dinary water  back,  and  arrange  it  near  the  fire  of  the  stove,  with 
circulation  pipes  connecting  with  the  boiler,  one  leading  from  the 
lower  end  of  the  coil  and  the  other  from  the  upper  end,  the  latter 
entering  the  boiler  some  distance  above  the  former.  This  suffi- 
ciently appears  from  the  patent  of  1864  to  Mclntyre  and  Meginnity. 
There  was  no  novelty  in  the  coupling  devices  for  connecting  and  dis- 
connecting the  circulation  tubes.  This  is  conceded  by  the  expert 
for  the  complainant,  and  is  apparent  from  the  statement  in  the  spec- 
ification that  "the  connection  between  the  tubes  and  the  boiler  may 
be  made  in  any  convenient  manner;  generally  a  coupling  for  con- 
necting the  two,  which  at  any  moment  can  be  readily  detached." 
We  cannot  think  that  the  introduction  of  flexible  tubes  imparted 
patentable  novelty  to  the  apparatus.  This  was  desirable  in  order 
that  the  fire  engine  would  not  be  required  to  stand  in  any  exact  posi- 
tion in  the  engine  house  in  order  to  be  coupled  to  the  heating  appa- 
ratus, but  it  would  seem  to  have  been  an  expedient  obvious  to  any 
intelligent  mechanic,  as  obvious  as  it  was  to  substitute  a  rubber  tube 
for  the  ordinary  gas  pipe  in  heating  the  coils  which  the  department 
had  used. 

If  BrickiU's  apparatus  had  omitted  the  tank  and  the  means  of 
changing  the  circulation  of  water  from  the  tank  to  the  heater  and 
boiler  and  from  the  heater  and  boiler  to  the  tank,  he  would  have 
done  nothing  more  than  transfer  the  coils  or  clusters  and  their  con- 
necting pipes  in  use  by  the  fire  department,  which  had  been  attach- 
ed to  the  engine  boilers,  to  a  new  location,  and  adapt  them  for  use  in 
that  location  by  adding  the  obviously  suitable  appliances  of  flexible 
connections  and  well-known  devices  for  readily  coupling  and  uncoup- 
ling them  from  the  boilers.  The  coil  in  his  apparatus  is  arranged, 
as  were  those  coils,  to  heat  the  water  in  the  boiler  by  circulation. 
Those  coils  had  been  connected  with  the  boiler,  as  the  specification 
points  out  his  coil  is  to  be,  by  leading  the  ends  into  it  "one  a  short 
distance  above  the  other."  There  was  no  novelty  in  locating  the 
coil  in  a  stove  where  it  could  be  heated  by  coal,  and,  if  there  was 
none  in  introducing  the  flexible  connections  and  the  coupling  devices, 
the  apparatus  would  have  been  destitute  of  invention  in  view  of  the 
prior  patent  to  Mclntyre  and  Meginnity  alone.  By  introducing  the 
tank  and  its  connections  the  feed  water  heating  apparatus  was  per- 
fected for  the  special  use  in  which  it  was  to  be  employed.  These 
appliances  were  not  indispensable,  and  the  heater  would  have  per- 
formed its  function  of  heating  water  in  the  boilers  if  they  had  been 
absent ;  but  they  contributed  to  the  value  of  the  apparatus,  and  made 
it  complete.  They  enabled  the  coil  to  be  kept  heated  while  an  en- 
gine was  absent  in  service  without  danger  of  burning  it  out  and 
cracking  the  tubes.  This,  no  doubt,  could  have  been  accomplished 
by  regulating  the  draft  of  the  stove,  but  the  merit  of  the  appliances  is 
not  disproved  merely  because  they  were  not  the  only  ones  capable  of 
accomplishing  the  same  result.  If  they  accomplished  it  in  a  new 
way,  and  to  devise  them  involved  thought  and  ingenuity  beyond  the 
ordinary  skill  of  the  calling,  they  were  features  of  patentable  nov- 
elty.   We  do  not  regard  the  prior  patents  for  improvements  in 
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cheese-making  apparatus  as  sufficient  per  se  to  negative  invention  in 
introducing  and  adapting  these  appliances.  The  appliances  for  a 
double  hot-water  circulation  shown  in  those  patents  are  quite  dis- 
similar in  details  of  construction  and  arrangement  to  those  of  the 
patent  in  suit,  and  it  is  doubtful  whether  their  use  in  supplying  heat- 
ed water  to  control  the  temperature  of  milk  during  the  process  of 
cheese  making  can  be  regarded  as  a  cognate  use. 

As  organized,  the  heating  apparatus  supplied  a  practical  and  ef- 
ficient adjunct  to  the  fire  engines,  and  its  value  is  shown  by  its  adop- 
tion and  use  by  the  officers  of  the  fire  department,  and  the  fact  that 
after  it  was  introduced  there  was  no  attempt  by  them  to  find  a  substi- 
tute for  it,  or  to  improve  it.  In  short,  it  fulfilled  the  requirements  of 
the  service  for  which  it  was  designed  with  a  degree  of  success  not 
before  attained  or  subsequently  exceeded.  It  did  not  evince  a  high 
order  of  inventive  talent  to  organize  and  construct  it,  but  we  think  it 
did  evince  enough  of  thought  and  creative  faculty  to  support  a  pat- 
ent, and  re-enforce  the  presumption  of  validity  arising  from  the 
grant. 

Among  the  defenses  interposed  was  that  of  an  implied  license  to 
the  defendants  to  use  the  invention.  This  defense  was  based  upon 
Brickill's  conduct  in  equipping  two  of  the  steam  fire  engines  of  the 
fire  department  with  his  patented  apparatus  before  making  his  ap- 
plication for  a  patent,  and  in  permitting  other  engines  to  be  equipped 
with  it  while  he  remained  in  the  employ  of  the  department.  The 
court  below  was  of  the  opinion  that  a  license  to  use  the  invention 
with  the  first  two  engines  was  to  be  implied,  but  that  none  was  to  be 
implied  as  to  the  others.  There  is  no  assignment  of  error  challen- 
ging the  correctness  of  the  decree  in  respect  to  this  defense.  The  de- 
fense was  not  argued  at  the  bar,  although  it  is  urged  in  the  brief  for 
the  appellants.  Under  the  circumstances  we  do  not  feel  called  upon 
to  consider  it  further  than  to  say  that  we  think  the  court  below  dis- 
posed of  it  correctly. 

The  views  which  have  been  expressed  compel  a  construction  of  the 
claim  which  incorporates  into  it  the  tank  and  its  connections  as  con- 
stituents. The  terms  of  the  claim,  read  with  the  descriptive  matter 
of  the  specification,  would  seem  to  require  such  a  construction ;  but, 
inasmuch  as  the  patent  would  be  void  for  want  of  inventive  novelty  if 
these  constituents  were  omitted,^  this  construction  is  imperatives 

In  adjudging  the  recovery  of  profits  for  which  the  defendants  have 
been  made  liable  the  decree  in  the  court  below  has  proceeded  upon 
a  misconception  of  the  scope  of  the  patent.  Profits  were  awarded  up- 
on the  accounting  upon  the  basis  of  the  saving  to  the  defendants  dur- 
ing the  term  of  the  patent  of  the  difference  in  cost  between  keeping 
the  water  in  the  engine  boilers  of  the  fire  department  heated  by  coal 
instead  of  by  gas  as  fuel.  This  was  upon  the  theory  that,  as  Brickill 
was  the  first  to  contrive  apparatus  in  which  the  heating  could  be 
practically  accomplished  by  using  coal  as  the  fuel,  his  patent  was  to 
be  regarded  as  a  pioneer.  It  is  not  a  pioneer  in  the  most  latitudi- 
narian  sense  of  that  much  abused  term.  It  is  true  he  was  the  first 
to  use  for  the  heating  of  water  in  a  steam  fire  engine  boiler  the  well- 
known  devices  for  heating  water  in  one  reservoir  by  heating  water 
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with  coal  or  other  fuel  in  another  and  establishing  circulation  between 
the  two  bodies  of  water.  In  doing  this  he  was  merely  applying  old 
devices  to  use  on  a  new  occasion,  and  his  patent  would  have  been 
void  for  want  of  invention  had  it  not  been  that  in  the  organization  of 
his  apparatus  he  introduced  supplementary  devices  which  had  noth- 
ing to  do  with  heating  the  water,  but  were  useful  in  preserving  some 
of  the  other  parts,  and  which,  because  they  were  new,  gave  patentable 
novelty  to  his  apparatus  as  an  entirety.  In  such  a  case  the  infringer 
is  not  liable  to  the  patentee  for  the  profit  he  has  made  by  the  use  of 
the  entire  apparatus.  He  is  liable  only  for  such  as  has  accrued  from 
the  use  of  that  part  of  it  which  was  new,  and  which  he  has  used  with- 
out right.  McCreary  v.  Canal  Co.,  141  U.  S.  462,  463,  12  Sup.  Ct. 
40,  35  L.  Ed.  817. 

The  defendants  ^have  been  held  liable  as  though  the  tank  and  its 
connections  formed  no  part  of  the  invention  secured  by  the  patent, 
and  in  the  accounting  before  the  master  the  consideration  that  the 
use  of  the  rest  of  the  apparatus  was  open  to  the  public  was  ignored. 
No  evidence  was  introduced  before  him  for  the  purpose  of  showing 
the  relative  expense  or  gain  of  using  the  patented  apparatus  and  simi- 
lar apparatus  without  the  tank  and  the  tank  connections;  in  other 
words,  there  was  none  directly  to  the  question  of  profits  realized  by 
the  defendants  by  using  that  part  of  the  apparatus  which  they  were 
at  liberty  to  use  without  accountability  to  the  complainants. 

In  estimating  the  saving  the  defendants  were  charged  with  the 
difference  in  cost  between  heating  by  using  coal  with  the  patented 
apparatus  and  using  gas  for  fuel  with  the  so  called  "ring  burner." 
This  assumes  that  the  ring  burner  was  the  only  practical  contrivance 
which  could  have  been  resorted  to.  We  are  of  the  opinion  that  the 
Dinham  apparatus  should  not  have  been  disregarded  as  a  standard 
of  comparison.  It  was  used  for  several  months,  not  experimentally, 
but  in  the  ordinary  course-  of  business  at  the  engine  house.  It  was 
less  acceptable  to  the  employes  of  the  department  than  the  patented 
apparatus,  and  they  were  annoyed  because  its  use  required  them  to 
keep  watch  upon  the  quantity  of  water  in  the  boiler  and  frequently 
draw  the  water  off ;  but  we  do  not  entertain  any  doubt  that  it  sup- 
plied an  efficient  and  practical  instrumentality  for  heating  the  boilers 
at  a  cost  not  greatly,  if  any,  more  than  by  the  patented  apparatus. 

Among  the  exceptions  by  the  defendants  to  the  master's  findings 
which  were  overruled  by  the  court  below  upon  entering  the  final 
decree  there  were  several  which  sufficiently  raised  the  question 
whether  the  correct  standards  of  comparison  were  adopted  by  the 
master  in  ascertaining  the  profits  for  which  the  defendants  were  re- 
sponsible. Because  of  error  in  overruling  these  exceptions  the  de- 
cree should  be  reversed,  with  instructions  to  the  court  below  to  order 
a  new  accounting,  and  such  further  proceedings  as  may  be  consistent 
with  this  opinion  and  conformable  to  equity,  and  it  is  accordingly 
so  ordered. 
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THB  LAURA  MADSEN. 

(District  Ooort,  D.  Washington,  W.  D.    NoYember  27,  1901.) 

MABiTiiiCB  Liens— Medical  Treatment  of  Stowaway— Adthority  of  Mastbb. 
A  stowaway,  distoverecL  after  a  vessel  had  left  port,  was  required  by 
the  master  to  sign  shipping  articles  for  the  voyage.  He  was  not  a  sea- 
man, and  while  engaged  in  voluntarily  assisting  the  crew  he  fell  on  the 
deck,  and  was  severely  injured.  On  reaching  a  port  he  was  placed  by 
the  master  in  a  hospital,  where  he  was  treated  by  libelants  as  physicians. 
Held,  that  the  act  of  the  master  in  requiring  him  to  sign  the  articles 
under  the  circumstances  did  not  attach  him  to  the  vessel,  nor  create 
any  obligation  different  from  that  which  necessarily  arose  from  his  be- 
ing voluntarily  and  wrongfully  on  board,'  and  that  the  master  was  with- 
out authority  to  pledge  the  credit  of  the  vessel  for  his  treatment 

In  Admiralty.  Libel  in  rem  against  the  schooner  Laura  Madsen, 
by  J.  William  Scammel,  M.  D.,  and  G.  W.  Overmeyer,  M.  D.,  to 
recover  for  professional  services  in  treating  one  Fred  Moore  for 
injmies  received  at  sea  on  board  said  schooner.  Heard  on  the 
merits.     Decree  of  dismissal. 

John  C.  Hogan,  for  libelants. 

Sidney  Moor  Heath  and  Hudson  &Holt,  for  claimant. 

HANFORD,  District  Judge.  The  schooner  Laura  Madsen,  em- 
ployed in  the  lumber  trade  between  Gray's  Harbor,  in  this  state, 
and  San  Diego,  Cal.,  when  one  day  at  sea,  on  a  return  voyage  from 
San  Diego,  was  found  to  have  an  extra  man  on  board;  that  is  to 
say,  a  stowaway  was  discovered.  The  man  was  not  a  sailor,  but, 
being  destitute,  and  wishing  to  make  the  trip  from  San  Diego  to 
this  state,  had  clandestinely  intruded  and  secreted  himself  upon 
the  vessel,  and  remained  secreted  until  he  was  discovered.  The 
captain  required  him  to  sign  the  shipping  articles  to  serve  as  a  mem- 
ber of  the  crew  to  the  end  of  the  voyage,  and  he  was  marked  on 
the  articles  as  a  stowaway.  He  was  not  required  to  do  a  seaman's 
work,  but  was  willing  to  lend  a  hand  whenever  he  found  an  oppor- 
ttmity,  and  while  he  was  voluntarily  hauling  on  the  braces  when 
the  vessel  was  being  maneuvered  he  fell  on  the  deck,  and  was 
severely  injured.  On  arrival  at  Aberdeen  the  libelants  removed 
him  to  the  hospital,  and  treated  his  injuries  until  he  was  practically 
cured.  There  is  a  dispute  as  to  whether  the  captain  induced  the^ 
libelants  to  undertake  the  cure  of  the  stowaway  by  promising  that 
the  ship  would  be  responsible  for  their  bill,  buf,  according  to  my 
opinion  it  is  immaterial  whether  there  was  such  a  promise  by  the 
captain  or  not.  It  is  a  principle  of  maritime  law  that  a  ship  is  liable 
for  the  necessary  medical  treatment  and  expenses  incident  to  the 
cure  of  seamen  who  become  ill  or  suffer  injuries  in  its  service,  but 
in  this  case  the  man  who  was  injured  had  imposed  himself  on  the 
vessel,  and  neither  the  vessel,  her  owners,  nor  master  owed  him 
any  duty,  except  to  give  him  humane  treatment  while  he  neces- 
sarily remained  on  board.  He  came  to  Aberdeen  as  a  waif  from  the 
sea,  helpless  and  destitute,  and  having  no  claim  upon  any  particu- 
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lar  individual,  and  was  necessarily  a  public  charge,  or  an  object 
of  private  charity.  The  captain  of  the  ship,  however,  was  not  au- 
thorized to  pledge  the  ship  for  the  expense  of  his  cure  or  main- 
tenance as  an  act  of  charity.  The  authority  of  the  captain  of  a  ship 
to  pledge  the  credit  of  the  ship  is  limited  by  necessity.  In  procuring 
things  that  are  necessary  to  preserve  the  ship  and  enable  her  to 
proceed  upon  her  voyage  his  authority  is  ample,  but  he  has  no  au- 
thority to  enter  into  any  contract  which  can  be  enforced  by  a  suit 
in  rem,  not  required  to  make  his  ship  seaworthy,  or  to  meet  her 
obligations  as  a  carrier  or  to  her  crew.  The  act  of  signing  the  ship- 
ping articles  at  sea  under  compulsion  did  not  attach  the  stowaway 
to  the  vessel,  nor  create  any  obligation  different  from  what  neces- 
sarily arose  from  the  fact  of  his  being  on  board  by  his  own  volun- 
.  tary  and  wrongful  act. 

Suit  dismissed,  at  libelants'  costs. 


JAOOBSEN  et  al.  v.  LEWIS  KliONDIKE  EXPEDITION  CO. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    October  7,  190L) 

No.  670. 

L  Admibaltt— Appbat>— Kkvibw  of  Findings  of  Pact. 

It  Is  a  wen-eetabllshed  rule  In  admiralty  that  where  the  objection  on 
appeal  to  a  decision  is  that  It  Is  based  on  a  fact  found  by  the  lower  court 
on  conflicting  testimony,  or  on  the  testimony  of  witnesses  whose  credi- 
bility is  questioned,  such  decision  will  not  be  reversed  unless  it  cleariy 
appears  to  be  against  the  evldenc;^ 

8.  Tow AGB— Breach  of  Contract  by  Towing  Vessel— Negligent  Naviovtion. 
A  steamship  engaged  in  transporting  passengers  and  freight  from  Seat- 
tle to  Alaskan  ports  also  contracted  to  tow  two  steamers  designed  for 
navigating  the  Yukon  river  to  St.  Michaels.  She  attempted  to  take  the 
outside  course,  but  was  compelled  to  return  because  of  injury  to  the 
tows,  and  then  proceeded  on  the  Inside  passage  for  700  miles,  when  she 
again  took  the  Outside  course,  against  the  protest  of  the  tows,  and  con- 
tinued until  obliged  by  a  distress  signal  from  one  of  the  tows  to  take 
her  Into  a  port  for  repairs.  The  passengers  objected  to  the  delay  occa- 
sioned by  the  tows,  and  she  then  left  the  disabled  tow  and  proceeded  by 
the  open  sea  with  the  other,  which  was  lost  two  days  later.  The  one 
which  was  left  subsequently  made  St  Michaels^  taking  the  inside  pas- 
sage, under  her  own  steam.  It  was  shown  that  the  only  safe  course 
with  such  tows,  and  the  one  usually  taken,  was  by  way  of  the  Inside 
passage,  ffe/d,  that  the  fact  tliat  the  towing  steamer  was  also  engaged 
in  other  business  did  not  relieve  her  from  the  obligation  under  her  con- 
tract to  exercise  the  same  degree  of  care  and  skill  with  regard  to  her 
tows  as  would  have  beeh  required  under  the  circumstances  If  the  towage 
had  been  the  only  purpose  of  her  voyage,  and  that  a  finding  that  she 
was  negligent,  and  failed  to  exercise  such  care  and  -skill,  in  leaving  the 
Inside  passage  and  in  abandoning  her  tow,  and  was  liable  to  such  tow 
for  a  breach  of  contract,  was  supported  by  the  facts  shown. 

8.  Admiralty— Costs— Expense  of  Procuring  Bond. 

The  claimant  of  a  libeled  vessel  secured  an  order,  under  admiralty  rule 
63,  requiring  the  libelant  to  give  security  to  respond  in  damages  as 
claimed  ija.  respondent's  cross  libel.    In  compliance  with  such  order,  libel- 
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ant  procured  a  bond  to  be  executed  by  a  snvety  companj.  ffsZi  that,  <m 
dismissal  of  the  cross  libel  on  final  hearing,  respondent  was  properly 
taxed  with  the  amount  paid  by  lib^nt  for  such  bond*  as  a  part  of  the 
costs. 

Appeal  from  the  District  Court  of  the  United  States  for  the 
Northern  Division  of  the  Northern  District  of  Wasliington. 

This  is  an  action  brought  by  the  Lewis  Klondike  Expedition  Company 
against  the  steamship  Noyo,  her  tackle,  apparel,  and  furniture,  to  recover 
damages  for  breach  of  contract  In  failing  to  tow  the  steamer  W.  H.  Evans, 
a  light-draught  Yukon  river  boat,  from  Seattle,  Wash.,  to  St  Michaels, 
Alaska.  The  lower  court  rendered  a  decree  in  favor  of  the  appellee  for 
$4,250  and  costs,  and  the  appellant  now  seeks  a  reversal  of  this  decree. 

The  contract  involved  in  this  action  provided  for  the  towing  by  the  steamer 
Noyo  of  the  river  steamboat  W.  H.  Evans  from  Seattle  to  St.  Michaels,  for 
the  sum  of  $4,500,  of  which  $2,000  was  to  be  paid  in  cash  upon  the  signing 
of  the  contract,  and  the  remaining  $2,500  in  transportation  of  freight  and 
passengers  at  certain  specified  rates  from  St  Michaels  to  Dawson  City,  or 
any  other  point  on  the  Yukon  river.  It  was  also  agreed  that  the  steamer 
W.  H.  Evans  should  carry  to  St.  Michaels  50  tons  of  coal  or  freight,  at  the 
option  of  the  appellant,  free  of  charge  for  freight  and  carriage.  It  was  fur- 
ther provided  that  the  steamer  W.  H.  Evans  should  furnish  her  own  towline 
or  hawser,  and  all  other  things  necessary  and  proper  in  the  towage  of  said 
steamer,  of  sufficient  strength  and  durability,  at  the  absolute  risk  of  the 
owners  of  the  steamer  Evans,  and  that  the  steamer  Noyo  should  not  be  liable 
for  any  damage  or  loss  to  the  steamer  Evans  by  virtue  of  the  parting  of  the 
towlines  or  hawsers  used  for  towing  the  steamer  from  Seattle  to  St  Michaels, 
or  any  other  unavoidable  cause,  ''provided,  always,  that  said  steamer  Noyo 
shall  use  reasonable  care,  skill,  and  diligence  in  towing  said  steamer  W.  H. 
Evans  between  the  port  of  Seattle  and  the  port  of  St  Michaels,  as  aforesaid." 
In  this  connection  it  was  further  provided  that  the  steamer  Noyo  should  not 
be  liable  for  any  damage  or  loss  resulting  to  the  steamer  Evans  from  any 
delay  occasioned  by  stress  of  weather,'  accident,  perils  of  the  sea,  or  misad- 
venture, during  said  voyage.  It  was  also  agreed  that  the  steamer  Noyo 
should  have  the  right  to  take  in  tow  another  river  steamer  for  the  same 
voyage.  As  security  and  indemnity  to  the  owners  of  the  Noyo  for  the  un- 
paid balance  of  towage  charge,  it  was  agreed  that  the  steamer  Evans  should 
be  Insured  in  the  sum  of  $2,500  in  favor  of  the  appellant  Jacobsen,  agent  of 
said  steamer  .Noyo.  It  appears  that  the  payment  of  $2,000  in  cash  was  made, 
and  the  steamer  Evans  duly  prepared  for  the  voyage;  having  on  board  the 
50  tons  of  coal  mentioned  in  the  contract,  other  freight  and  a  number  of 
passengers.  On  June  21,  1898,  the  steamer  Noyo  left  Seattle,  having  in  tow 
the  Evans  and  another  river  steamboat, — ^the  Alfred  J.  Beach.  On  the  fol- 
lowing day  an  attempt  was  made  to  tow  the  vessels  out  by  Cape  Flattery  to 
the  open  sea,  but  owing  to  difficulty  with  the  towing  apparatus,  a  return 
to  Port  Angeles  was  made,  in  order  that  the  necessary  repairs  might  be 
made.  A  change  of  masters  of  the  steamer  Noyo  was  here  made,  and  on 
June  25,  1808,  the  new  master  proceeded  to  tow  the  vessels  by  the  so-called 
*in8ide  route"  until  they  reached  Dixon's  Entrance  on  July  1,  1898,  when 
another  attempt  was  made  to  go  out  into  the  open  sea;  that  being  the  more 
direct  route  to  St  Michaels.  Very  shortly  thereafter,  and  on  the  same  day, 
the  steamer  Evans,  having  parted  one  of  her  hog  9hains,  signaled  her  desire  to 
be  towed  into  harbor.  It  is  alleged  that  after  communication  between  tJie  ves- 
sels the  Noyo  continued  to  tow  the  river  boats  out  to  sea  for  nearly  four 
hours,  disregarding  the  request  of  the  master  of  the  Evans  until  the  national 
signals  of  distress  were  displayed  by  the  Evans,  when  the  Noyo  returned 
to  anchorage  with  the  river  boats  in  American  Bay,  at  Howcan  Island;  that, 
after  the  Noyo  had  turned  back  with  her  tow  in  response  to  the  signals  from 
the  Evans,  29  passengers  on  board  the  Noyo  signed  a  formal  written  docu- 
ment prepared  by  one  of  their  number  and  addressed  to  the  master,  in 
which  they  protested  against  the  delay  in  the  voyage  caused  by  the  towing 
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•f  the  two  river  boats  Evans  and  Beach,  representing  that  the  passengers 
had  valuable  supplies  aboard,  destined  to  camps  in  the  interior  ot  Alaska, 
which  were  to  supply  men  with  food  during  the  winter,  and  represented  fur- 
ther that  in  a  short  time  it  would  be  too  late  to  get  the  supplies  up  the 
Yukon  to  destination,  and  that  delay  of  the  Noyo  would  mean  almost  criminal 
negligence  to  the  passengers.  They  accordingly  protested  against  any  fur- 
ther delay  by  the  Bvans,  or  that  the  vessel  be  taken  fm-ther  than  Ho  wean, 
but  that  the  Noyo  proceed  at  once  without  delay  by  the  direct  route  to  St 
Michaels.  The  Noyo  thereupon  left  the  Evans  at  American  Bay,  and  a  few 
hours  later  proceeded  out  to  sea  with  the  steamer  Beach  in  tow.  It  appears 
that  within  three  daj's  the  steamer  Beach  sank,  and  the  Noyo  proceeded 
alone  to  St  Michaels,  arriving  there  on  July  16th;  that  after  some  necessary 
preparation  the  Evans  proceeded  from  American  Bay  under  her  own  steam 
to  St  Michaels,  following  the  inside  route  through  Clarence, ,  Stikene,  and 
Sumner  Straits,  Wrangell  Narrows.  Frederick  Sound,  Chatham  Sti-aits,  and 
Cross  Sound,  to  the  open  sea;  thence  by  ihe  coast  line  to  Isauotski  Strait, 
between  the  Alaska  Peninsula  and  Unimak  Island;  and  thence  by  the  north 
and  west  shore  of  Alaska  to  St  Michaels,  arriving  there  on  August  dOth, 
The  towage  of  the  Evans  from  Seattle  to  American  Bay  covered  a  distance 
of  about  700  miles.  The  voyage  of  the  Evans  under  her  own  steam  from 
American  Bay  to  St  Michaels  covered  a  distance  of  abotft  2,100  miles.  The 
libel  charges  collusion  of  the  officers  of  the  steamer  Noyo  with  the  officers 
and  owners  of  the  steamboat  Beach  to  wreck  the  steamer  Evans,  in  order 
to  lighten  the  load  of  the  Noyo  and  hasten  her  arrival  at  St  Michaels,  and 
that  in  pursuance  of  this  conspiracy  the  attempts  to  take  the  open  ocean 
route  were  made;  that  such  action  was  in  violation  of  the  contri^,ct  of  tow- 
age to  use  reasonable  care,  skill,  and  diligence  in  towing  said  steamer  Evans, 
as  prudent  seamanship  required  the  following  of  the  inside  route,  where  safe 
anchorage  could  easily  be  obtained  in  stormy  weather.  By  reason  of  this 
alleged  breach  of  contract,  and  consequent  delay  in  the  arrival  of  the  steamer 
Evans  at  St  Michaels,  the  libelant  claims  to  have  sufitered  damages  as  fol- 
lows: Cash  payment  on  towing  contract  $2,000;  injury  to  vessel,  $2,500; 
extra  expense  in  navigation,  $3,500;  and  loss  of  business  and  profits  on 
Yukon  river,  $18,000;  total,  $24,000.  The  respondent  in  its  answer,  denies 
the  conspiracy,  imprudent  seamanship,  and  willful  disregard  of  life  and 
property  and  contractual  obligation  charged,  and  alleges  that  all  the  damage 
suffered  by  the  steamer  Evans  was  because  of  her  unseaworthiness,  improper 
stowage  of  cargo,  and  the  conduct  of  her  master  in  refusing  to  proceed  under 
tow  of  the  Noyo.  For  a  cros9  libel  the  respondent  alleges  damages  as  fol- 
lows, suffered  by  it  by  reason  of  the  nonfulfillment  of  contract  on  the  part 
of  the  libelant:  50  tons  of  coal,  at  $12,  laden  on  the  Evans,  and  belonging 
to  the  Noyo,  $000;  balance  of  towage  contract,  $2,500;  expenses  occasioned 
by  putting  back  to  port  of  Port  Angeles  to  repair  towing  lines  of  steamer 
Evans,  $1,500;  expenses  in  returniDg  passengers  and  freight  froDi  St. 
Michaels  to  Seattle,  contracted  to  be  carried  by  the  Evans  up  the  Yukon  river, 
$1,200;  loss  of  profits  on  150  tons  of  freight  contracted  to  be  carried  by 
the  Evans  up  the  Yukon  for  the  Noyo,  $4,500;  total,  $10,300. 

The  testimony  varies  somewhat  as  to  the  circumstances  of  the  parting 
company  of  the  Noyo  and  the  Evans;  the  witnesses  for  the  appellant  stating 
that  the  master  of  the  Evans  refused  to  go  further  under  the  tow  of  the 
Noyo,  while  the  master  of  the  Evans,  in  his  deposition,  says  thfit  the  mas- 
ter of  the  Noyo  notified  him  that  he  would  not  tow  the  Evans  an^  farther, 
when  at  Howcan  Island,  and  demanded  the  50  tons  of  coal  that  were  on 
board  the  Evans,  but  that  as  no  fuel  could  be  obtained  there,  he  kept  it 
for  use  on  the  Evans.  Exhibits  were  introduced  of  written  coramuificktions 
which  passed  between  the  two  masters  when  going  out  to  sea  through 
Dixon's  Entrance,  as  follows: 

"At  Sea.  July  1,  1898. 

••To  Capt  of  Str.  Noyo:  I  want  you  to  take  the  Str.  W.  H.  Eva^ns  into 
harbor,  as  yon  are  wrecking  her  all  to  pieces,  holding  her  head  to  -the  sea. 
I  will  hold  yOQ  responsible  both  as  a  steamboat  man  and  criminality,  as  it 
looks  as  though  you  are  trying  to  destroy  the  boat  when  you.  send  me  word 
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tidat  If  I  don't  sign  a  release  you  will  tow  her  antll  she  sinks.    Ton  take  aU 
responsibility  upon  your  own  shoulders. 

"G.  H.  Lewis,  Master  of  Str.  W.  H.  Byans." 

In  response  the  following  was  receiyed: 

"Gapt  Lewis,  Btr.  W.  H.  Evans— Dear  Sir:  At  your  request  I  will  take 
your  steamer  to  a  port  ot  anchorage.  Kindly  sign  Inclosed  request,  and 
oblige, 

"Yours  truly,  W.  H,  Edgett,  Master  of  Str.  Noyo." 

The  inclosure  read  as  follows: 

"At  Sea,  July  1,  1898. 

"I,  as  master  of  steamer  W.  H.  Evans,  in  tow  by  Str.  Noyo,  Seattle  to  St, 
Michaels,  do  hereby  agree  to  release  the  steamer  Noyo,  her  owners  or  char- 
terers, from  any  further  agreement  according  to  contract  dated  at  Seattle^ 
Wash.,  June  9, 1898.    I  hereby  re<iuest  to  be  taken  to  port  of  anchorage.** 

Gapt  Lewis  did  not  sign  this  rdease,  and  the  Noyo  continued  to  tow  the 
Ehrans  out  to  sea  until  the  extreme  distress  signal  was  displayed,  when  a 
return  to  anchorage  was  made,  and  the  separation  occurred. 

Upon  the  proofs  returned,  the  lower  court  fixed  the  liability  for  breach 
of  contract  upon  me  appellant;  that  the  attempt  to  proceed  out  to  sea 
with  the  two  vessels  in  tow,  under  the  existing  circumstances,  was  such  a 
fault  on  the  part  of  the  Noyo  as  to  amount  to  failure  to  perform  the  contract 
in  good  faith,  and  render  the  vessel  and  its  owners  responsible  in  damages, 
The  court  found  the  evidence  insufficient  to  afford  a  basis  for  an  accurate 
estimate  of  the  amount  of  damages  which  the  libelant  was  entitled  to  re- 
cover, but  allowed  the  amount  of  the  advance  payment  on  the  towing 
contract    $2,000 

Additional  expense  to  the  Evans  incurred  in  getting  to  St  Mi- 
chaels, $100  a  day  for  30  days 8,000 

Loss  of  business  on  stipulated  transportation  up  the  Yukon  river 
for  the  Noyo 2,500 

$7,500 
And  to  the  respondent,  as  a  set-off,  was  allowed: 

The  coal  kept  and  used  by  the  Evans,  50  tons,  at  $15 $   750 

Balance  of  towage  money  if  contract  had  been  performed. .     2,500    3,250 

Leaving  a  balance  for  the  libelant  of $4,250 

Ballinger,  Ronald  &  Battle  and  Burke,  Shepherd  &  McGilvra,  for 
appellants. 

Charles  E.  Shepard  and  James  Kiefer,  for  appellee. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

MORROW,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
assignments  of  error  relate  to  the  finding  of  the  court  that  the  ap- 
pellant did  not  exercise  due  care  and  skill  in  the  towing  of  the 
steamer  Evans,  and  was  therefore  guilty  of  a  breach  of  the  con- 
tract of  towage ;  to  the  measure  of  damages  awarded ;  to  the  non- 
apportionment  of  damages  between  the  parties,  because  of  the  al- 
leged contributory  negligence  of  the  appellee;  to  the  admission 
of  the  deposition  of  the  master  of  the  Evans,  it  not  being  prop- 
erly authenticated  or  verified,  and  incompetent  because  of  the  death 
of  the  master  of  the  steamer  Noyo ;  and  to  the  taxing  as  an  item 
of  costs  the  sum  of  $71,  "premium  paid  for  bond  on  alleged  claim 
in  cross  libel."  In  determining  whether  the  lower  court  should 
be  sustained  in  its  findings  of  fact,  it  is  necessary  to  ascertain  which 
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party  was  guilty  of  a  breach  of  the  contract  of  towage.  By  the 
terms  of  the  contract  the  steamer  Noyo  was  required  to  tow  the 
steamer  W.  H.  Evans  from  the  port  of  Seattle,  Wash.,  to  St. 
Michaels,  Alaska.  This  part  of  the  contract  was  never  performed. 
It  was  further  provided  that  the  steamer  Noyo  was  not  to  be  liable 
for  any  damage  or  loss  to  the  steamer  Evans  by  virtue  of  the 
parting  of  the  towlines,  or  any  other  unavoidable  cause,  provided 
that  said  appellant  vessel  should  use  reasonable  care,  skill,  and 
diligence  in  towing  said  steamer  Evans.  It  is  well-settled  law  that 
the  towing  vessel  is  bound  to  exercise  reasonable  care  and  skill  in 
the  performance  of  the  duty  assumed,  and  that  failure  therein  will 
create  liability  for  any  injury  resulting.  The  Webb,  14  Wall.  406, 
414,  20  L.  Ed.  774;  The  Margaret,  94  U.  S.  494,  24  L.  Ed.  146; 
The  Burlington,  137  U.  S.  386,  392,  11  Sup.  Ct.  138,  34  L.  Ed.  731. 
Did  the  Noyo  in  this  case  fail  to  perform  such  duty?  A  some- 
what different  state  of  facts  is  presented  than  in  the  usual  contro- 
versy for  breach  of  a  towage  contract.  Ordinarily  the  sole  pur- 
pose of  the  towing  vessel  is  to  take  her  tow  safely  and  expeditiously 
to  the  point  of  destination.  But  in  this  case  there  was  an  added 
purpose.  In  fact,  it  is  perhaps  questionable  whether  the  towing 
of  the  vessels  was  not  deemed  of  secondary  importance  to  the  main 
business  of  transporting  passengers  and  freight  as  quickly  as  pos- 
sible to  the  port  of  discharge.  The  steamer  Noyo  was  not  a  tug, 
whose  sole  business  was  that  of  towing.  It  was  a  steam  schooner, 
about  100  feet  in  length,  engaged  in  the  transportation  of  freight 
and  passengers  between  Seattle,  Wash.,  and  St.  Michaels,  Alaska. 
At  that  time  the  great  rush  to  the  Klondike  was  under  way,  and 
vessels  of  every  description  were  pressed  into  service  for  all  Alaskan 
points,  the  supply  being  wholly  inadequate.  River  boats  were  in 
great  demand  on  the  Yukon,  and  all  possible  means  taken  to  get 
such  boats  to  the  entrance  to  the  river  at  St.  Michaels.  The  Noyo, 
under  this  stress  of  circumstances,  undertook  to  tow  for  more 
than  2,800  miles  two  boats  aggregating  three  times  her  own  length, 
loaded  with  coal  and  Alaskan  supplies,  in  addition  to  carrying 
the  load  in  her  own  hold.  Part  of  this  voyage  was  necessarily  by 
way  of  the  open  sea.  Such  an  undertaking  called  not  only  for 
great  power  on  the  part  of  the  towing  vessel,  but  enlarged  the 
measure  of  her  duty  to  cover  the  increased  risk  of  disaster,  and  to 
meet  the  conflicting  interests  of  her  various  contractual  engage- 
ments, namely,  the  two  contracts  of  towage,  and  the  agreements 
with  respect  to  her  own  passen^^ers  and  cargo.  The  "reasonable 
care  and  skill"  required  by  law  m  the  performance  of  the  towage 
contract  was  not  diminished  or  waived  by  the  added  undertakings. 
It  was  incumbent  upon  the  Noyo  to  perform  all  the  conditions  of 
her  contract  with  the  Evans  with  the  same  degree  of  care  and  skill 
as  would  have  been  required  of  her  had  the  towage  contract  been 
the  only  purpose  and  object  of  the  voyage.  The  court  below  finds 
that  the  first  attempt  of  the  steamer  Noyo  to  tow  the  vessels  by 
way  of  Cape  Flattery  out  into  the  open  Pacific  Ocean  was  clearly 
and  beyond  question  extremely  imprudent,,  and  that  the  second  at- 
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tempt  by  way  of  Dixon's  Entrance,  with  the  Evans  in  .a  disabled 
condition,  was  reckless  navigation.  The  court  finds  further  that 
the  master  of  the  Noyo  did  not  exercise  that  degree  of  care,  skill, 
and  patience  necessary  under  the  circumstances,  which  required 
him  to  regulate  the  si>eed  of  his  ship  so  as  not  to  strain  the  ves- 
sels in  tow,  and  to  wait  when  necessary  for  repairs,  as  well  as  to 
avoid  dangerous  storms ;  that  although  the  master  was  environed 
by  hard  circumstances,  such  circumstances  did  not  constitute  an 
avoidance  of  legal  liability  for  failure  to  perform  the  contract  en- 
tered into;  that  although  the  master  of  the  Evans  consented  to 
start  on  the  voyage  with  his  steamer  pulling  the  second  tow,  he  did 
not  consent  to  the  wrecking  of  his  steamer  thereby,  and  when  he 
found  that  she  would  not  stand  the  strain  he  did  right  in  calling  a 
halt;  that  the  fact  that  the  Evans  got  through  to  St.  Michaels  by 
the  use  of  her  own  power  after  being  left  by  the  appellant  vessel 
proved  that  she  was  a  strong,  well-built  vessel;  that  other  steam- 
ers  of  the  same  class  were  taken  from  Seattle  to  St.  Michaels 
during  the  same  season  in  tow  of  seagoing  vessels,  and  there  does 
not  appear  to  be  any  reason  why  the  Evans  should  not  have  been 
towed  safely,  if  taken  by  the  safest  route,  and  if  the  necessary  care 
and  patience  had  been  exercised  on  the  part  of  the  master  of  the 
towing  vessel.  The  rule  has  been  well  established  in  cases  in  ad- 
miralty in  this  court,  and,  as  we  believe,  in  the  supreme  court  of 
the  United  States,  that  where  the  objection  to  a  decision  is  that 
it  is  based  upon  a  fact  found  by  the  lower  court  upon  conflicting 
testimony,  or  upon  the  testimony  of  witnesses  whose  credibility  is 
questioned,  the  decision  of  the  lower  court  will  not  be  reversed 
unless  it  clearly  appears  th^t  the  decision  is  against  the  evidence. 
The  Alijandro,  6  C.  C.  A.  54,  56  Fed.  621,  624;  The  E.  Luckenbacb, 
35  C.  C.  A.  628,  93  Fed.  841,  842;  The  Anaces,  45  C.  C.  A.  596, 
106  Fed.  742,  743;  Elphicke  v.  White  Line  Towing  Co.,  46  C.  C. 
A.  56,  106  Fed.  945,  946;  Whitney  v.  Olsen,  47  C.  C.  A.  331,  108 
Fed.  292,  296;  Davis  v.  Schwartz,  155  U.  S.  631,  15  Sup.  Ct.  237, 
39  L.  Ed.  289;  Compania  de  Navigacion  la  Flecna  v.  Brauer,  168 
U.  S.  104,  123,  18  Sup.  Ct.  12,  42  L.  Ed.  398;  Stuart  v.  Hayden, 
169  U.  S.  I,  18  Sup.  Ct.  I,  42  L.  Ed.  639;  The  Carib  Prince,  170 
U.  S.  65s,  18  Sup.  Ct.  753,  42  L.  Ed.  1 181.  It  does  not  appear 
necessary,  however,  to  resort  to  this  rule  to  support  the  findings  of 
the  district  court  in  this  case.  The  preponderance  of  testimony 
and  the  inferences  to  be  drawn  from  established  facts  clearly  sup- 
port the  findings.  There  was  manifest  lack  of  care  and  skill  on  the 
part  of  the  rnaster  of  the  Noyo  in  his  effort  to  tow  the  Evans  to  sea 
through  Dixon's  Entrance,  in  the  then  disabled  condition  of  the 
latter  vessel;  and  the  demand  of  the  master  of  the  Evans  to  be 
towed  into  a  safe  harbor  for  repairs  was,  under  the  circumstances, 
reasonable  and  proper.  The  fact  that  the  master  of  the  Noyo  then 
abandoned  the  Evans  in  American  Bay  is  supported  by  the  testi- 
mony of  witnesses  and  the  inferences  to  be  drawn  from  surround- 
ing circumstances,— ramong  others,  the  protest  of  Ihe  passengers 
to^the  master  of  tl)e  Noyo  against  the  delay  caused  by  the  towage 
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of  the  Evans,  and  their  demand  that  the  Noyo  should  proceed 
without  delay,  and  by  the  direct  route,  to  St.  Michaels.  This  pro- 
test and  demand  undoubtedly  had  its  effect  upon  the  master  of  the 
Noyo,  and  accounts  for  his  conduct  in  proceeding  to  sea  without 
the  Evans,  instead  of  taking  the  inside  passage,  by  way  of  Cross 
Sound  and  the  coast  line,  with  the  Evans  in  tow. 

The  appellant  contends,  however,  that  the  master  of  the  Evans 
unqualifiedly  refused  to  allow  the  Evans  to  be  towed  further  under 
the  contract,  after  arriving  at  anchor  in  American  Bay,  and  by 
so  .doing  brOTce  the  contract,  and  released  the  towing  vessel  there- 
from. The  testimony  shows  that  the  master  of  the  Evans  expressed 
a  willingness  to  proceed  under  tow  if  taken  by  the  inside  route, 
but  that,  rather  than  be  towed  further  in  the  reckless  manner  pur- 
sued up  to  that  time,  he  would  go  on  alone  under  his  own  steam. 
The  circumstances  do  not  warrant  the  conclusion  that  this  state- 
ment was  made  for  the  purpose  of  breaking  the  contract,  merely. 
It  was  of  the  greatest  importance  that  the  Evans  should  arrive  at 
St.  Michaels  promptly,  for  the  fulfillment  of  its  engagements  there, 
and  that  it  might  make  a  trip  up  the  Yukon  that  season.  Much 
delay  meant  the  loss  of  all  business  for  it  that  season.  It  must  be 
considered,  then,  that  the  master  of  the  Evans  was  sincere  in  his 
belief  that  to  go  on  over  the  route  insisted  upon  by  the  master 
of  the  Noyo  meant  the  destruction  of  his  vessel,  and  perhaps  loss 
of  life,  and  that  his  refusal  to  go  on  under  tow  was  merely  a  re- 
fusal to  go  over  that  route. 

The  appellant  also  contends  that,  in  the  absence  of  special  agree- 
ment, the  choice  of  route  was  a  matter  resting  in  the  sound  judg- 
ment of  the  master  of  the  towing  vessel,  and  that  the  Noyo  was 
only  required  to  convey  the  tow  to  destination  by  the  most  direct 
customary  route.  Conceding  this,  and  granting  the  correctness  of 
the  decisions  cited  in  support  thereof,  it  does  not  appear  in  this 
case  that  the  master  of  the  steamer  Noyo  exercised  sound  judg- 
ment in  the  choice  of  route.  It  is  not  borne  out  by  the  evidence 
with  regard  to  the  attempts  that  were  made  to  go  out  into  the  open 
sea  with  the  two  tows,  nor  the  result  of  the  final  venture  with  but 
the  one  vessel  in  tow;  it  appearing  that  the  remaining  vessel,  the 
Alfred  J.  Beach,  towed  by  the  Noyo,  was  lost  6n  the  second  day 
after  proceeding  to  sea  without  the  Evans,  not  being  able  to  with- 
stand the  strain  of  the  towing  against  a  head  sea.  The  majority 
of  vessels  with  tows  proceeded  by  the  inside  route,  where  shelter 
was  easily  afforded  during  the  greater  part  of  the  voyage,  while 
wreckage  and  disaster  seem  to  have  followed  those  that  attempted 
the  open  sea  route.  "Reasonable  care  and  skill"  depends  for  its 
interpretation  upon  the  peculiar  circumstances  of  the  case  in  ques- 
tion. In  the  towing  of  a  boat  built  only  for  the  shallow  water  of 
an  inland  stream,  greater  care  must  necessarily  be  used  when  ven- 
turing upon  an  ocean  voyage  than  with  a  vessel  fitted  for  the  deep 
water,  not  only  in  the  choice  of  route,  to  select  the  one  affording 
the  smoothest  water  and  convenient  shelter  in  stormy  weather,  but 
in  the  handling  of  the  tow.    This  quality  of  care  and  skill  does  not 
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appear  to  have  been  given  by  the  steamer  Noyo,  J^nd  its  absence 
constitutes  a  bieach  of  the  contract  in  question,  fixing  liability 
therefor  upon  the  owners  of  such  vessel. 

Exception  is  taken  to  the  apportionment  of  damages  by  the 
lower  court,  and  the  contention  is  urged  that,  even  if  the  Noyo 
shall  be  found  guilty  of  negligence,  the  Evans  must  be  found  to 
have  been  at  fault  as  well,  in  which  event,  in  accordance  yith  ad- 
miralty practice,  the  damages  should  be  equally  apportioned.  The 
Evans  has  not  been  found  to  have  been  at  fault,  and  this  rule  is 
therefore  not  applicable.    The  court  below  allowed  to  Ae  libelant — 

The  advance  payment  made  on  account  of  the  towing  contract,  which 
service  was  unperformod (2,000 

Additional  expenses  to  the  Bvans  caused  by  the  breach  of  contract  and 
delay.  $100  a  day  for  30  days 3,000 

Loss  of  business  on  stipulated  transportation  up  the  Tukon  river  for 
the  Noyo  2,500 

$7,500 
With  offsets  to  the  respondent  below  as  follows : 

Ooal  kept  and  used  by  the  Evans,  60  tons,  at  $15 $  750 

Balance  of  towage  money  if  contract  had  been  performed. . . .    2,500    3,250 

Balance  in  favor  of  the  libelant $4,250 

An  entirely  accurate  estimate  of  damages  seems  impossible  to 
be  made  from  the  evidence  introduced,  but  the  foregoing  is  un- 
doubtedly just,  and  should  be  upheld. 

As  to  the  exception  with  regard  to  the  admission  of  the  deposi- 
tion of  Capt.  Charles  H.  Lewis,  the  master  of  the  Evans,  the  ob- 
jection that  the  deposition  was  not  properly  authenticated  or  veri- 
fied appears  to  be  covered  by  the  stipulation  of  the  parties,  pro- 
viding that  the  document  purporting  to  be  the  deposition  of  Charles 
H.  Lewis  should  be  treated  as  if  the  same  had  been  signed  and 
sworn  to  by  the  said  deponent,  and  had  been  attested  and  returned 
by  a  competent  officer  under  the  stipulation  for  taking  said  deposi- 
tion.   The  other  objections  to  this  deposition  are  equally  untenable. 

We  are  also  of  the  opinion  that  the  exception  to  the  item  of  $71 
for  costs  incurred  in  the  premium  paid  for  bond  should  not  be  sus- 
tained. The  clainiant  of  the  libeled  vessel  secured  an  order  from 
the  district  court  requiring  the  libelant  to  give  security  to  the  claim- 
ant in  the  sum  of  $5,000  to  respond  in  damages  as  claimed  in  re- 
spondent's cross  libel.  The  order  was  made  in  accordance  with 
admiralty  rule  53,  and  the  libelant  furnished  the  American  Bonding 
&  Trust  Company  of  Baltimore  City  as  surety  on  the  indemnity 
bond.  The  cost  for  this  security  was  $71,  as  charged  in  the  cost 
bill  and  allowed  by  the  district  judge.  Expenses  incurred  under 
a  lawful  order  of  the  court  may  be  taxed  as  part  of  the  judgment 
against  the  losing  party.  Neff  v.  Pennoyer,  3  Sawy.  336,  Fed.  Cas. 
No.  10,083;  Simpson  v.  One  Hundred  and  Ten  Sticks  of  Hewn 
Timber  (D.  C.)  7  Fed.  243,  246;  Dennis  v.  Eddy,  12  Blatchf.  195, 
Fed.  Cas.  No.  3,793. 

The  decree  of  the  district  court  is  affirmed. 
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CENTRAL  R.  &  BANKING  CO.  OF  GEORGIA  v.  FARMERS'  LOAN  & 
TRUST  CO.  (FARRAR  et  al..  Interveners). 

(Circuit  Court,  S.  D.  Georgia.    October  31,  190L) 

Equnr— Ancillary  Jurisdiction  op  Intervention— Laches. 

A  railroad  company  leased  its  line  to  another  company,,  the  lease  pro- 
viding that  the  rental  should  be  paid  directly  to  its  stockholders  in  the 
nature  of  dividends  on  their  stock.  In  subsequent  litigation  in  a  federal 
court,  in  which  mortgages  given  by  the  lessee  company  were  foreclosed, 
a  receiver  was  appointed,  who  took  possession  of  and  operated  the  leased 
line,  but  paid  no  rental  thereon.  The  lessor  company  intervened,  and 
became  a  party  to  such  litigation,  and  by  a  compromise  settlement,  by 
which  the  lessee  company  was  reorganized,  it  was  agreed  that  the  lessor 
company  should  receive  the  net  earnings  of  the  line  under  the  receiver- 
ship, and  that  the  reorganized  company  should  pay  it  a  further  sum,  and 
take  a  renewal  lease.  Such  agreement  was  ratified  by  .the  court,  the 
sums  were  paid,  and  the  lessor  company  distributed  a  portion  of  the  fund 
as  a  dividend  to  its  stockholders,  and  used  a  portion  for  other  purposes. 
The  dividend  was  accepted  by  its  stockholders,  a  majority  of  whom  at  a 
stockholders'  meeting  ratified  the  company's  action.  Fiye  years  after- 
wards certain  of  the  stockholders  filed  a  bill  of  intervention  in  the  suit 
against  the  company  and  the  reorganized  lessee  company,  alleging  that 
the  entire  fund  received  under  the  compromise  settlement  was  for  rental, 
and  under  the  terms  of  the  original  lease  was  the  property  of  the 
stockholders,  and  not  of  the  corporation,  which  merely  took  it  in  trust; 
and  the  bill  prayed  that  the  company  be  required  to  distribute  the  re- 
mainder of  such  fund  to  them.  Heldy  that  the  reorganized  company  was 
not  a  proper  party  to  such  bill,  and  that  the  intervention  should  be  dis- 
missed as  to  the  lessor  company:  (1)  Because  the  original  lease  was 
abrogated  by  the  receivership,  and  the  net  earnings  thereunder  awarded 
to  the  lessor  were  not  governed  by  its  provisions;  (2)  because,  if  the 
further  sum  paid  by  the  reorganized  company  tot  a  renewal  of  the 
lease  be  regarded  as  rental  undisr  the  original  lease,  the  bill  showed  that 
an  amount  in  excess  of  such  payment  had  been  distributed  to  the  stock- 
holders as  a  dividend,  and  received  without  objection;  (3)  because  the 
interveners  were  represented  in  the  original  litigation  by  the  company 
without  objection,  and  their  rights  as  against  all  other  parties  to  the 
suit  fully  determined,  and  the  questions  sought  to  be  raised  by  the  in- 
tervention, having  arisen  out  of  dealings  between  the  company  and  its 
stockholders  after  the  litigation  was  closed  so  far  as  such  company  was 
concerned,  were  not  properly  within  the  ancillary  Jurisdiction  of  the 
court;  (4)  because  the  demands  sought  to  be  enforced  were  stale,  and 
the  right  to  relief  barred  by  laches. 

In  Equity.     On  demurrer  to  bill  of  intervention  filed  by  Robert 
M.  Farrar  and  others,  and  on  motion  to  dismiss  intervention, 

Henry  A.  Alexander,  for  R.  M.  Farrar  and  others. 
Adams,  Freeman,  Denmark  &  Adams  and  Hardeman,  Davis  & 
Turner,  for  Southwestern  R.  Co. 

Lawton  &  Cunningham,  for  Central  R.  &  Banking  Co.  of  Georgia. 

PARDEE,  Circuit  Judge.  This  case  has  been  submitted  on  the 
demurrer  of  the  Central  of  Georgia  Railway  Company  to  the  bill  of 
intervention,  and  on  the  motion  of  the  Southwestern  Railroad  Com- 
pany to  dismiss  the  intervention  on  various  grounds  assigned.  The 
bill  of  intervention  filed  December  13,  1900,  is  very  lengthy,  and,. 
as  the  counsel  has  furnished  an  analysis  of  the  allegations,  combined 
112  F.— 6 
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with  a  statement  of  the  purposes  of  the  bill,  the  same  is  taken  as  the 
statement  of  the  case,  to  wit : 

"Iiitei*ventioii  of  Robert  M.  Farrar  et  al. 

"(1)  Alleges  that  large  sum  of  money,  which  was  the  individual  property 
of  petitioner  and  others  of  their  class,  realized  by  a  compromise  of  their 
individual  claims  for  defaulted  rentals  against  Central  Railroad  &  Baulking 
Company  of  Georgia,  which  sums  were  ordered  and  decreed  by  this  court  to 
be  paid  and  distributed  to  petitioners  and  others,  the  true  owners  thereof. 
That  said  sum  has  never  reached  the  possession  of  the  true  owners  thereof 
for  which  it  was  intended,  but  the  Southwestern  Railroad,  to  whom  said  fund 
was  paid  for  distribution,  has  diverted  the  same  from  its  owners.  (2)  That 
under  lease  money  was  paid  directly  to  the  Individual  stockholders  of  the 
Southwestern  Railroad  by  disbursing  officer  of  Central  Railroad  &  Banking 
Company  of  Georgia,  and  at  no  time  passed  into  possession  or  control  of 
Southwestern  Railroad  Company.  (3)  Said  lease  continued  unbrokenly  and 
continuously  in  existence  until  November  1,  1895,  when  the  Southwestern 
Railroad  and  the  successor  of  the  Central  agreed  upon  a  new  lease  in  substi- 
tution of  the  old  one.  But  during  period  beginning  on  the  1st  of  July, 
1892,  and  ending  October  31, 1895,  the  sums  due  stockholders  of  Southwestern 
Railroad  Company  fell  in  arrears,  and  were  not  paid.  (4)  Under  terms  of 
lease  any  person  p.  stockholder  in  Southwestern  Railroad  Company  at  the 
time  of  period  when  dividends  should  have  been  declared  or  paid  acquired 
by  the  very  fact  a  vested  pei-sonal  right  against  the  Central  Railroad  &  Bank- 
ing Company  of  Georgia,  which  was  his  own  individual  property,  and  which 
could  be  enforced  by  suit  Said  vested  right  was  in  no  sense  either  the 
property  of  or  vested  in  Southwestern  Railroad  Company.  The  fact  that 
said  dividends  were  not  paid  at  any  period  did  not  deprive  the  person  who 
held  the  stock  of  any  right.  The  dividend  was  predeclared  throughout  the 
whole  period  of  lease,  (a)  Recites  fact  of  filing  of  bill  by  Rowena  M.  Clark, 
and  subsequent  filing  of  bill  of  Central  Railroad  &  Banking  Company  of 
Georgia.  One  of  the  principal  features  of  the  litigation  was  the  effort  of 
Southwestern  Railroad  Company  to  establish  its  relation  to  the  holders  of 
tripartite  bonds  of  surety  and  not  of  co-obligor.  About  middle  of  1895  the 
various  parties  reached  a  settlement  of  their  differences,  which  was  expressed 
and  formulated  in  a  plan  of  reorganization.  (Exhibit  B.)  In  decree  confirm- 
ing the  sale  under  the  consolidated  mortgage,  and  on  all  subsequent  orders 
ratifying  the  successive  steps  by  which  title  finally  passed  to  the  Central  of 
Georgia  Railway  Company,  the  court  expressly  reserved  the  right  to  enforce 
the  obligations  assumed  in  the  plan  of  reorganization,  and  petitioner  shows 
that  any  beneficiary  of  any  stipulation  in  said  plan  has  the  right  and  privi- ' 
lege  of  invoking  the  Jurisdiction  of  this  court  to  secure  its  enforcement. 
Among  the  properties  placed  in  the  hands  of  the  receiver  first  appointed  was 
the  leasehold  interest  on  the  Central  in  Southwestern  Railroad.  As  the  holder 
of  said  interest,  he  and  his  successors  continued  to  operate  and  receive  the 
earnings  until  November  1,  1895.  In  June,  1892,  last  dividend  was  paid  to 
stockholders  of  Southwestern  Railroad.  Default  was  first  made  in  December, 
1892.  On  January  19,  1893,  the  leasehold  interest  of  the  Central  in  the 
Southwestern  Railroad  Company  was  pledged  with  other  collaterals  to  the 
Mercantile  Trust  Company  of  New  York,  and  said  leasehold  Interest  re- 
mained so  pledged  until  the  execution  of  said  plan  of  reorganization,  when, 
in  pursuance  thereof,  on  September  18,  1895,  Thomas  &  Ryan  bought  in  said 
collaterals  for  benefit  of  new  company.  Thomas  &  Ryan  afterwards  con- 
veyed said  interest  to  Central  of  Georgia  Rail  way 'Odfnpany.  Said  leasehold 
interest  of  June  24,  1869,  having  been  thus  acquired,  the  Central  of  Georgia 
Railway  Company  and  Southwestern  Railroad  agreed  upon  a  new  lease  con 
tract  as  a  substitute  for  the  old  one,  and  the  same  went  into  effect  November 
1,  1895.  (Exhibit  C.)  The  lease  of  1869  having  thus  been  continuously  in 
existence  during  the  receivership,  each  stockholder  became  entitled  in  June 
and  December  of  each  year  to  a  semiannual  dividend  of  3%  per  cent.  These 
'individual  claims  became  a  very  large  amount,  and  the  compromise  thereof 
was  the  subject  of  a  special  provision  in  the  reorganization  plan.    The  new 
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company  will  obtain  new  leases  of  the  Sonthwestem  and  Augusta  &  Savan- 
nah Railroads  at  the  rental  of  5  per  cent,  upon  their  respective  capital 
stocks.  Any  arrears  of  rentals  due  these  raihroad  companies,  respectively, 
shall  be  adjusted  on  this  basis:  Order  of  November  1,  18d5,  is  attached  as 
Exhibit  D,  and  leave  of  reference  is  prayed  to  that  and  to  all  parts  of  record. 
Inasmuch  as  said  fund  referred  to  in  order  of  November  1,  1895,  was  the 
amount  due  to  individual  claims  at  petitioners  and  others,  the  same  was  their 
property,  and  could  not  have  been  legally  paid  to  the  Southwestern  Railroad 
Company  ^or  its  own  use,  but  must  have  been  paid  to  it  for  use  of  its  true 
owners.  Period  of  default  extending  from  July  1,  1892,  to  November  1,  1886, 
covered  a  period  of  S%  years.  On  basis  of  the  compromise  a  dividend  of 
16%  per  cent  was  due  to  stockhold««.  Dividends  are  due  to  those  who  were 
stockholders  on  the  30th  of  June  and  31st  of  December.  Shows  that  under 
compromise  set  out  in  plan  of  reorganization  the  Southwestern  stockholders 
were  entitled  to  $865,183.34.  This  was  not  received,  as  credit  of  $25,000  was 
allowed  upon  the  same  on  account  of  order  of  April  14,  1894.  This  was  taken 
by  Southwestern  Railroad,  and  used  for  its  corporate  purposes,  to  the  injury 
of  its  stockholders.  After  compromise  fund  was  received  by  the  Southwest- 
em  Railroad  Company,  they  should  have  distributed  it;  but  they  did  not  do 
this,  but  diverted  it  to  its  own  corporate  purposes.  They  paid  out  of  this 
fund  its  attorneys,  agents,  and  bankers,  $263,668.66,  and  on  December  24, 
1895,  out  of  same,  10  per  cent  upon  par  value  of  their  stock, — $519,900;  the 
same  to  be  paid  on  and  after  January  14,  1896.  Resolution  declaring  said 
dividend  was  as  follows:  'That  a  dividend  of  ten  dollars  and  eighty  cents 
($10.80)  per  share  on  the  capital  stock  of  this  company  is  this  day  declared 
payable  to  the  stockholders  of  record  on  this  date  on  and  after  the  14th 
day  of  January,  1896,  at  the  Central  Georgia  Bank,  Macon,  Ga.,  and  at  the 
Citizens'  Bank  of  Savannah,  Savannah,  Georgia;  ten  dollars  ($10.00)  of  said 
dividend  being  declared  for  amounts  accruing  on  said  stock  to  November  1, 
1895,  and  eighty  cents  (.80)  thereof  being  out  of  amounts  accruing  under  the 
lease  to  the  Central  of  Georgia  Railway  from  November  1,  1895,  to  January 
1,  1896.  The  transfer  books  of  the  company  will  be  closed  from  this  date 
until  January  14,  1896.'  Alleges  that  this  was  not  a  true  dividend,  but 
merely  a  partial  payment  by  the  collecting  agent  of  that  to  which  the  owners 
were  entitled.  After  payment  of  said  alleged  dividend,  there  was  left, 
together  with  interest^  a  balance  of  $83,197.83,  which  now  remains  in  the 
hands  of  said  company,  and  amounts  to  about  $100,000.  Alleges  that  al- 
though attention  to  the  fact  that  it  had  no  right  or  title  to  said  fund,  it  has 
done  nothing  to  return  the  same  so  diverted  to  its  true  owners.  Robert  M. 
Farrar  claims  an  interest  by  virtue  of  an  assignment  made  by  Julius  M.  Alex- 
ander dated  July  15,  1890.  AJexander,  assignor,  applied  partial  payment 
upon  his  claim  against  the  Southwestern  Railroad  arising  out  of  ownership 
of  stock.  Alexander  received  written  assignment  from  the  former  owners  of 
stock  in  the  Southwestern  Railroad  of  the  rights  of  his  assignors  in  13 
shares  of  stock:  Amelia  O.  Brown  owns  17  shares;  Amelia  C.  Brown,  execu- 
trix, owns  38  shares;  Mrs.  S.  S.  Alexander,  administratrix  of  Joseph  A. 
Alexander,  deceased,  owns  6  shares;  Geo.  Woodruff,  up  to  May,  1893,  owns 
377  shares;  S.  S.  Solomons  (acquired  1895)  owns  100  shares,  deceiving  an 
assignment  from  seller  as  to  back  dividends.  Sets  out  claims  of  several 
parties  on  page  12.  Alleges  that  neither  they  nor  those  who  preceded  them 
in  title  have  in  any  manner  ratified  or  confirmed  the  action  of  the  South- 
western Railroad  in  dealing  with  the  fund  aforesaid.  J.  M.  Alexander  did, 
on  the  10th  day  of  February^  1896,  give  power  of  attorney  to  J.  S.  Baxter  and 
W.  G.  Raoul,  which  aijihorlzed  them  *to  represent  me,  and  to  vote  In  my 
name,  at  all  meetings  of  the  stockholders  for  any  purpose  whatsoever,  until 
this  power  of  attorney  shall  be  revoked.'  This  was  used  to  pass  the  follow- 
ing resolution  at  ensuing  meeting  of  stockholders:  'Resolved,  that  all  the 
acts  and'  doings  of  the  board  of  directors  of  this  company  and  Its  president 
during  the  past  year  be,  and  the  same  are  hereby,  ratified.'  Alleges  that  if 
the  fact  of  the  act  of  said  attorneys  in  voting  for  said  resolution  was  to 
deprive  petitioner  of  the  interest  in  the  undistributed  portion  of  the  compro- 
mise fund,  such  action  was  unauthorized  and  void.  No  one  who  received 
the  alleged  dividends  of  December  24,  1895,  ratified  thereby  thQ  acta  of  said 
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''  Southwestern  Railroad  Company^  The  Southwestern  were  only  agents  for 
the  owners  of  the  dividends,  and  no  estoppel  could  arise  against  them. 
(Page  13.)  Stockholders'  meeting  of  February  13,  1896,  had  no  power  to 
deal  with  or  dispose  of  a  fund  which  belonged  to  those  who  had  been 
stockholders  throughout  an  antecedent  period  of  i^ome  three  and  a  half  years, 
and  who  had  in  many  instances  parted  with  their  stock,  and  had  no  right 
to  take  part  in  stockholders'  meetings,  but  who  still  retained  their  right  to 
defaulted  rentals  against  the  lessee  company.  The  payment  of  the  10  per 
cent  to  those  who  were  stockholders  December  2^,  1895,  deprived  many 
persons  who  had  been  stockholders  of  their  lawful  share  of  said  fund.  The 
$100,000  now  hi  hands  of  Southwestern  Railroad,  $263,668.86  paid  out  for 
attorneys,  bankers^  etc.,  and  the  dividend  by  payment  of  alleged  dividend 
of  December  24,  1895»  together  constitute  a  trust  fund  to  which  South- 
western Railroad  has  no  right,  the  same  having  been  paid  to  it  as  agent  of 
this  court  for  distribution  to  the  owners.  Its  present  possession  is  illegal 
and  wrongful.  The  Southwestern  Railroad  repudiates  Its  relation  to  said 
fund  as  agent  and  asserts  its  own  absolute  title  thereto.  No  person  or  cor- 
poration is  entitled  to  said  fund,  and  it  should  be  taken  charge  of  by  this 
court  Petitioners  bring  this  complaint  not  only  to  recover  balance  of  fund, 
but  also  to  enforce  distribution  of  the  same  spent  by  Southwestern  Rail- 
road for  its  own  debts,  and  the  sums  illegally  diverted  from  their  owners 
by  dividend  of  December  24,  1895.  Petition  is  in  behalf  of  all  parties  in- 
terested in  said  fund.  Refers  to  Farrar's  suit  in  Bibb  superior  court  which 
has  not  been  tried." 

From  this  analysis  and  statement  it  plainly  appears  that  the  inter- 
veners ratify  the  compromise  set  but  in  the  plan  of  reorganization  of 
the  Central  Railroad  &  Banking  Company  of  Georgia  and  its  proper- 
ties, which  was  ratified  by  order  of  this  court  November  i,  1895, 
under  which  the  Southwestern  Railroad  Company  received  the  sum 
of  $865,183.34  in  cash  and  credits ;  and,  as  it  appears  that  the  Central 
of  Georgia  Railway  Company  complied  with  all  its  obligations  and 
duties  under  said  compromise  and  the  order  of  court  approving  the 
same,  and  as  there  are  no  facts  stated  in  the  bill  of  intervention  which 
show  any  duty  or  obligation  of  the  Central  of  Georgia  Railway  Com- 
pany in  the  disposition  of  the  fund  paid  over  to  the  Southwestern 
Railroad  Company,  the  demurrer  of  the  Central  of  Georgia  Railway 
Company  should  be  sustained. 

With  the  Central  of  Georgia  Railway  Company  out  of  the  case, 
the  controversy  as  set  forth  in  the  intervention  seems  to  be  wholly 
between  the  Southwestern  Railroad  Company  and  certain  of  its 
stockholders  and  their  assignors,  who  at  best  assert  only  such  de- 
mands against  the  said  company  as  are  fully  cognizable  at  law ;  and 
all  concerned  are  citizens  of  Georgia,  and,  as  the  jurisdiction  of  this 
court  can  only  be  invoked  because  ancillary  to  the  main  case,  and 
such  ancillary  jurisdiction  is  very  doubtful,  the  motion  to  dismiss  the 
intervention  should  be  granted. 

In  deference  to  the  learned  counsel  who  have  ably  and  elaborately 
argued  this  case  both  orally  and  by  brief,  I  deeAi  it  proper  to  further 
say  that  I  find  the  demands  contained  in  said  intervention  stale,  and 
without  equity,  because :  i 

I.  The  fund  of  $865,183.34  paid  over  to  the  Southwestern  Railroad 
Company  under  the  compromise  plan  by  order  of  court  in  the  main 
case  was  made  up  of  net  earnings  of  the  Southwestern  Railroad 
Company  after  the  lease  of  1869  was  abrogated,  so  far  as  the  re- 
ceivership was  concerned^  and  of  a  sum  paid  by  the  Central  of 
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Georgia  Railway  Company  to  procure  a  renewed  lease;  and  there- 
fore was  not  a  fund  which  any  of  the  parties  was  required  to  ps^y  di- 
rect to  the  stockholders  of  the  Southwestern  Raikoad  Company 
under  the  provisionn  of  the  lease  of  1869,  although  it  may  be  that  in 
equity  the  said  sum,  when  received  by  the  Southwestern,  was  charged 
with  the  provisions  contained  in  said  lease,  and  the  stockholders 
may  have  been  in  equity  entitled  to  have  had  the  same  apportioned 
as  to  time  and  distribution  in  full. 

2.  Because  of  the  fund  paid  over  to  the  Southwestern  Railroad 
Company  under  the  compromise  and  order  aforesaid  the  sum  of 
$403,066.27  was  the  net  earnines  during  the  receivership  after  the 
abrogation  of  the  lease  of  18^,  and  was  in  no  sense  legally  or 
equitably  earned  or  paid  over  as  rental  under  the  lease  of  1869;  and 
ii  the  balance,  to  wit,  the  sum  of  $462,187.07,  paid  in  by  the  pur- 
dia&ers  of  the  Georgia  Central  Railroad  &  Banking  Company's 
properties  to  procure  a  renewal  of  the  Southwestern  lease,  is  to  be 
considered  in  equity  as  the  rental  of  the  Southwestern  Railroad 
under  the  lease  of  1869,  and  as  such  due  direct  to  the  stockholders, 
then  the  case  shows  that  this  amount  and  more  has  been  distributed 
directly  to  the  stockholders  of  the  Southwestern  Railroad  Company, 
interveners  included. 

3.  BecikUse  in  the  main  case  in  which  this  intervention  is  now  filed 
the  Southwesttrn  Railroad  Company  was  a  party  intervening  in 
behalf  of  and  representing  all  its  stockholders  and  their  interests 
without  protest  or  objection,  and  no  fraud  or  even  mismanagement 
therein  is  now  alleged  or  even  suggested.  The  substantial  matters 
complained  of  in  this  intervention  relate  to  the  dealings  of  the  South- 
western Railroad  Company  with  its  stockholders  subsequent  to  the 
last  order  made  in  the  main  case  affecting  the  Southwestern  Railroad 
Company  and  its  stockholders,  and  after  the  main  litigation  was 
practically  concluded,  and  the  case,  certainly  so  far  as  the  Southwest- 
em  Railroad  was  concerned,  was  ended. 

4.  Because  this  intervention,  presented  more  than  five  years  after 
the  Southwestern  Railroad  Company,  representing  the  interests  of 
its  stockholders,  passed  out  of  the  main  case,  and  long  after  the 
great  bulk  of  the  stockholders  of  the  Southwestern,  including  all 
these  interveners  but  two  (for  Farrar  and  Solomons  must  be  con- 
sidered as  standing  in  the  shoes  of  their  assignors),  have  ratified  the 
acts  and  doings  ol  the  company,  not  only  in  the  main  case  in  this 
court,  but  afterwards,  in  dealing  with  the  fund  collected,  by  accepting 
dividends  known  to  be  based  thereon,  now  comes  too  late,  and  the 
demands  therein  made  are  stale. 

An  order  will  be  entered  sustaining  the  demurrer,  and  granting  the, 
motion  to  dismiss  the  {intervention. 

(November  1*  1001.) 

It  is  now  ordered  that  the  said  decree  be,  and  the  same  is  hereby, 
amended  by  adding  at  the  end  thereof  the  following:  This  decree  to 
be  without  prejudice  to  the  interveners'  right  to  proceed  in  any  court 
of  competent  jurisdiction  against  the  Southwestern  Railroad  Com- 
pany on  any  of  the  demands  contained  in  said  ^terventioiu 
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RIOHABDS  V,  HALLIDAY  et  aL  ' 
(Circuit  Court  of  Appeals,  Third  Circuit    December  9,  IWL) 

No.  6. 

1.  CoRPOUATroNS— Chattel  Mortgages— Effect  op  Insolvency. 

The  fact  that  a  corporation  was  insolvent  at  the  time  It  executed  a 
chattel  mortgage  does  not  necessarily  render  such  mortgage  invalid  as 
to  creditors,  under  the  law  of  New  Jersey. 

2.  Judicial  Sale— Rights  of  Purchaser— Sale  Subject  to  Liens. 

Under  the  law  of  New  Jersey,  as  settled  by  decision,  a  purchaser  of 
property  at  a  receiver's  sale,  "upon  the  terms  and  conditions  and  subject 
to  the  obligations  set  forth  and  referred  to  in"  the  notice  of  sale,  which 
stated  that  the  property  would  be  sold  "subject  to  all  chattel  mortgages 
*  ♦  ♦  thereon  and  subject  to  confirmation  by  the  chancellor,"  which 
Bale  was  confirmed  after  notice  to  the  mortgagees,  whose  names  were  set 
out  in  the  receiver's  report,  and  who  were  present  by  counsel  at  the  con- 
firmation, is  bound  by  the  condition  stated,  and  cannot  maintain  a  suit 
in  equity  to  set  aside  one  of  the  mortgages,  on  the  ground  that  the  mort- 
gagor corporation  was  insolvent  when  it  was  executed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  New  Jersey. 

Henry  E.  Richards,  for  appellant. 
Henry  B.  Taylor,  for  appellees. 

Before  ACHESON,  DALLAS,  and  GRAY,  Circuit  Judges. 

ACHESON,  Circuit  Judge.  This  bill  was  brought  on  February 
24,  1894,  by  Willard  Richards,  here  the  appellant,  for  the  purpose 
of  having  declared  invalid  and  set  aside  a  chattel  mortgage  for 
$4,132,  made,  executed,  and  delivered  on  October  28,  1892,  by  the 
National  Time  Stamp  Company,  a  corporation  of  the  state  of  New 
Jersey,  to  Frank  H.  Halliday,  one  of  the  defendants,  and  by  him 
assigned  to  persons  who  were  made  codefendants  with  him  in  the 
suit.  In  proceedings  instituted  on  March  24,  1893,  in  the  court  of 
chancery  of  New  Jersey,  the  National  Time  Stamp  Company  was 
adjudged  to  be  insolvent,  and  Chauncey  G,  Parker  was  appointed 
receiver  for  the  corporation.  On-  October  11,  1893,  at  a  public 
sale  by  the  receiver,  Willard  Richards  became  the  purchaser  of  all 
the  property  and  assets  of  the  corporation,  consisting  of  machinery, 
tools,  stock,  patent  rights,  and  credits,  for  the  lump  sum  of  $1,000, 
"subject  to  all  chattel  mortgages,  judgments,  and  other  liens  there- 
on." The  bill  sets  up  two  grounds  for  avoiding  the  mortgage: 
First,  that  it  was  g^ven  without  any  valuable  consideration  what- 
ever; and,  second,  that  it  was  made,  executed,  and  delivered  at  a 
time  when  the  company  was  insolvent,  and  for  the  purpose  of  gfiv- 
ing  an  illegal  preference  to  Frank  H.  Halliday,  who  was  an  officer 
and  director  of  the  company,  and  knew  of  its  insolvency.  Upon 
the  pleadings  and  proofs  the  circuit  court  dismissed  the  bill.  Wheth- 
er the  decree  of  dismissal  was  right  we  are  called  on  to  determine. 

Now,  as  to  the  alleged  lack  of  valuable  consideration,  our  exam- 
ination of  the  proofs  has  satisfied  us  that  the  averments  of  the  bill 
are  not  sustained.    To  the  contrary,  the  evidence,  we  think,  af- 


Digitized  by 


Google 


BIGHARDS   V.  HALLIDAT.  87 

finnatively  establishes  that  the  mortgage  was  g^ven  to  secure  a  bona 
fide  indebtedness  to  its  full  amount  due  from  the  company  to  Halli- 
day. 

In  the  view  we  take  of  the  case,  it  is  not  necessary  for  us  to  de- 
termine whether  or  not  insolvency  of  the  company  at  the  date  of 
its  mortgage  was  shown.  It  is  enough  to  say  that,  even  if  the  com- 
pany was  insolvent,  the  mortgage  to  Halliday  was  not  necessarily 
void  as  to  creditors.  Savage  v.  Miller,  56  N.  J.  Eq.  43^,  36  Atl. 
578,  39  Atl.  665.  The  more  important  question  is  whether  in  view 
of  the  terms  of  his  purchase  at  the  receiver's  sale,  and  having  re- 
gard to  all  the  circumstances,  it  was  open  to  the  complainant  in  this 
bill  to  attack  the  mortgage  on  the  ground  of  the  insolvency  of  the 
company  at  the  time  it  was  given.  To  sustain  his  right  so  to  do 
the  appellant  cites  the  decision  of  the  court  of  errors  and  appeals  of 
New  Jersey  in  the  case  of  Water  Co.  v.  De  Kay,  36  N.  J.  Eq.  548.  , 
The  court  there,  indeed,  recognized  it  to  be  the  general  rule  that 
a  purchaser  at  a  judicial  sale  has  the  right  to  attack  the  validity 
of  any  apparent  incumbrance  on  the  property  purchased,  and  held 
that  the  particular  case  then  before  the  court  was  within  that  rule. 
There  a  receiver  who  was  acting  under  a  simple  order  to  sell  at 
public  auction  expressed  in  his  conditions  of  sale  that  the  property 
would  be  sold  "subject  to  all  legal  liens  and  incumbrances  thereon," 
and  the  sale  was  so  reported  to  and  confirmed  by  the  court,  and  a 
deed  was  made  accordingly  to  the  purchasers.  It  was  held  that 
nothing  thus  done  chan|^ed  the  legal  effect  of  the  exercise  of  the 
naked  power  contained  in  the  order  of  sale.  In  the  course  of  its 
opinion,  however,  the  court  significantly  said: 

•This  testimony  does  not  warrant  the  Inference  that  the  purchasers  In  fact 
agreed  at  the  sale  to  take  the  property  and  subject  It  to  the  complainant's 
mortgage,  whether  it  was  a  legal  incumbrance  or  not.  The  facts  are  wholly 
unlike  those  upon  which  this  court  held,  in  Warwick  v.  Dawes,  26  N.  J.  Eq. 
548,  556,  that  a  purchaser  at  a  Judicial  sale  was  estopped.  There  the  pur- 
chaser who  sought  to  invalidate  a  mortgage  bought  the  mortgaged  premises 
at  another  foreclosure  sale,  in  the  presence  of  the  mortgagee's  solicitor,  ex- 
pressly subject  to  the  mortgage  in  question,  and  agreed  to  pay  the  amount 
due  on  it  By  this  device  he  got  the  property  for  a  price  Just  the  amount 
of  the  mortgage  debt  less  than  he  would  have  got  it  if  he  had  not  agreed  to 
admit  that  the  mortgage  was  a  valid  lien.  Under  these  circumstances,  his 
endeavor  to  repudiate  the  mortgage  was  a  trsM,  and  was  construed  to  be  an 
estoppel." 

In  the  present  case  the  order  of  sale  directed  the  receiver  to  sell 
free  and  clear  of  all  incumbrances,  provided  the  price  was  not  less 
than  $8,000.  The  property  was  offered  at  public  auction  after  due 
notice,  but  the  receiver  was  unable  to  effect  a  sale  in  accordance 
with  the  prescribed  terms.  The  "agreed  state  of  facts"  contained 
in  this  record,  after  so  stating, "  sets  forth  "that  the  said  receiver 
issued  a  further  notice,  a  true  copy  of  which  is  hereunto  annexed, 
and  marked  'Schedule  D,'  that  he  would  offer  the  said  property 
for  sale  on  the  eleventh  day  of  October,  eighteen  hundred  and 
ninety-three ;  and  that  on  the  said  eleventh  day  of  October,  eighteen 
hundred  and  ninety-three,  said  receiver  sold  said  property  at  pubHc 
auction,  at  802  Broad  street,  in  the  city  of  Newark,  New  Jersey, 
to  the  complainant,  for  the  sum  of  one  thousand  dollars,  but  which 
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sale  was  made  upon  the  terms  and  conditions,  and  stdbjcct  to  the 
obligations,  set  forth  and  referred  to  in  said  notice  last  mentioned/' 
This  last-mentioned  notice  (Schedule  D)  set  forth  that  the  property 
would  be  sold  "subject  to  all  chattel  mortgages,  judgments,  and 
other  liens  thereon,  and  subject  to  confirmation  by  the  chancellor." 
The  receiver  made  report  to  the  court  of  chancery  of  all  he  had 
done.  In  that  report  he  set  forth  that  the  property  was  incumbered 
by  three  chattel  mortgages  (one  of  them  being  the  Halliday  mort- 
gage), and  also  by  three  judgments,  one  of  them  held  by  the  Essex 
County  National  Bank,  and  one  of  them  by  the  Bloomfield  Na- 
tional Bank.  On  November  25,  1893,  the  court  of  chancery  made 
the  following  order: 

'*Tfai8  matter  being  opened  to  the  court  by  Obauncey  G.  Parker,  counsel 
pro  se;  and  it  appearing  by  the  report  of  said  Chauncey  G.  Parker,  receiver 
herein,  that  said  Parker,  as  receiver,  has  sold  all  the  property  and  effects 
of  Uie  National  Time  Stamp  Company  to  one  Willard  Richards  for  the  sum 
of  one  thousand  dollars,  subject  to  all  chattel  mortgages.  Judgments,  and 
other  lieiis  thereon,  and  subject  to  confirmation  of  this  court;  and  it  further 
appearing  that  Samuel  D.  Mershon,  the  estate  of  Sarah  A.  Peddle,  George 
W.  Morris,  Frank  B.  Colton,  Richard  B.  Jenkinson,  Alfred  L.  Wllkins.  the 
Bloomfield  National  Bank,  and  the  Essex  County  National  Bank,  and  Frank 
H.  Halliday  have  had  due  notice  of  this  application:  Now,  therefore,  on  mo- 
tion of  said  receiver,  and  in  the  presence  of  Frederic  W.  Ward,  of  counsel* 
with  Frank  H.  Halliday  and  others,  and  Henry  B.  Taylor,  of  counsel,  with 
said  Colton  &  Jenkinson,  it  is  on  this  twenty-fifth  day  of  November,  eighteen 
hundred  and  ninety-three,  ordered  and  decreed  that  the  report  of  said  re- 
ceiver, and  all  matters  and  things  therein  contained,  be,  and  the  same  is 
hereby,  confirmed,  and  the  said  receiver  is  hereby  authorized  and  directed  to 
make  and  give  good  and  sufilclent  assurances  and  conveyances  in  the  law 
for  the  transfer  to  the  said  Richards  of  the  title  to  the  property  and  effects 
so  as  aforesaid  sold,"  etc. 

Accordingly  the  receiver  did  make,  execute,  and  deliver  to  Wil- 
lard Richards  bills  of  sale  and  assignments  for  the  property  and 
effects  so  sold. 

The  chancellor's  decree,  confirming  all  that  the  receiver  had  done, 
was  equivalent  to  a  previous  direction.  It  will  be  observed  that 
notice  of  the  application  to  the  chancellor  to  confirm  the  sale  was 
given  to  Halliday  and  the  assignees  of  his  mortgage  and  to  the 
other  mortgagees  and  the  judgment  creditors.  All  the  parties  in 
interest  were  before  the  Wiancellor.  Can  it  be  doubted  that  all 
parties  understood  that  the  property  in  the  hands  of  the  purchaser 
was  to  be  subjected  to  the  named  incumbrances?  Undoubtedly 
Halliday  and  his  assignees  acted  upon  the  understanding  that  the 
purchaser  took  the  property  subject  to  their  mortgage  as  a  valid 
lien.  This  case  is  not  within  the  ruling  in  Water  Co.  v.  De  Kay. 
There,  as  we  have  seen,  the  sale  was  subject  only  to  "legal  liens 
and  incumbrances."  That  conditiori  left  it  open  to  the  purchasers  to 
contest  the  legal  existence  of  apparent  "incumbrances.  Here,  how- 
ever, the  sale  which  the  chancellor  confirmed  was  "subject  to  all 
chattel  mortgages,"  etc.  The  Halliday  mortgage  was  brought  to 
the  attention  of  the  chancellor,  the  owners  of  the  mortgage  were 
notified  to  come  before  him,  and  the  decree  oi  confirmation  treated 
the  mortgage  as  a  valid  incumbrance.  It  was  too  late  for  the  pur- 
chaser to  take  a  contrary  position  after  he  had  acquired  the  prop- 
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City  "upon  the  terms  and  conditions,  and  subject  to  the  obliga- 
tions," offered  by  the  receiver,  accepted  by  himself,  and  confirmed 
by  the  decree  of  the  chancellor. 

The  learned  judge  below  in  his  opinion  well  said: 
"In  buying  subject  to  the  mortgage,  the  complainant  got  the  property  for 
so  much  the  less  than  he  would  have  been  obliged  to  pay  had  it  been  sold 
freed  from  the  Incumbrance,  and  for  the  same  reason  tne  receiver  of  the 
corporation  obtained  a  smaUer  sum  for  distribution  among  the  creditors.*' 

We  think  that  this  case  clearly  comes  within  the  principle  of  the 
decision  of  the  court  of  errors  and  appeals  of  New  Jersey  in  War- 
wick V.  Dawes,  supra.  Very  pertinent  here  is  the  remark  of  Chief 
Justice  Beasley  in  that  case,  that  if  the  purchaser  can  succeed  in 
defeating  the  mortgage  "it  is  painfully  obvious  that  he  is  allowed 
to  violate  the  condition  on  which  he  acquired  this  property,  as  such 
condition  was  understood  and  consented  to  by  himself  and  by  all 
the  other  parties  interested." 

Under  the  circumstances,  the  demand  of  the  complainant  to  have 
the  Halliday  mortgage  avoided  because  the  mortgagor  corporation 
was  insolvent  when  it  was  given  is  utterly  destitute  of  equity.  Nei- 
ther as  purchaser  nor  in  virtue  of  his  right  of  subrogation  to  the 
judgments  of  the  banks  is  the  complainant  entitled  to  such  relief. 
He  bought  and  holds  the  property  subject  to  those  judgments  as 
well  as  subject  to  the  Halliday  mortgage. 

We  are  of  opinion  that  the  dismissal  of  the  bill  of  complaint  was 
right,  and  accordingly  the  decree  of  the  circuit  court  is  affirmed. 


DB  ROUX  et  al.  v.  GIRARD'S  BX'R  et  aL 

(Circuit  Court  of  Appeals,  Third  Circuit    December  2,  1901.) 

Equity— Burden  of  Proof  uhdbr  Plbadinob— Allboatiokb  of  Fraud. 
The  burden  of  proof  rests  upon  a  complahiant  to  prove  fraud  alleged 
in  the  biU  as  a  ground  for  setting  aside  a  conveyance,  notwithstanding 
the  fact  that  because  of  want  of  personal  knowledge  by  defendants  the 
answer  lacks  the  probative  force  of  an  answer  under  oath  made  upon 
actual  knowledge. 

MOBTOAQB— ImPBACHUBNT  FOR  FrAUD^CoNFIDBNTIAL  RblATIOKS. 

The  mother  of  complainants  and  her  sister  were  tenants  in  common 
with  others  in  certain  timber  lands,  and  also  coal  lands.  In  1857  she 
and  her  sister  and  their  husbands  purchased  the  interests  of  their  co< 
tenants  in  the  timber  lands,  and  gave  a  purchase-money  mortgage  for 
the  entire  purchase  price,  which  included  also  their  interests  in  the  coal 
lands.  The  certificate  of  the  officer  taking  the  acknowledgment  stated 
that  the  married  women  were  examined  separate  and  apart  from  their 
husbands,  as  requhred  by  law,  and  that  the  contents  of  the  mortgage 
was  fully  made  known  to  them.  The  mortgage  matured  in  five  years, 
and  was  subsequently  foreclosed,  and  the  mortgagees  purchased  the 
properly  thereunder.  A  defense  was  made  by  one  of  the  mortgagors, 
but  no  claim  was  made  of  any  error  in  the  mortgage.  One  of  the  mort- 
gagees had  been  attorney  for  all  the  tenants  in  common  in  litigation 
respecting  the  lands,  but  an  interest  therein  had  been  conveyed  to  him 
in  payment  for  his  services,  and  it  did  not  clearly  appear  that  at  the 
time  the  mortgage  was  given  the  relation  of  attorney  and  client  existed 
between  him  and  the  mortgagors.    Held,  that  there  was  nothing  in  such 
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facts  to  sustain  a  claim  made  more  than  30  years  later,  and  after  the 
death  of  the  original  parties,  that  the  coal  lands  were  included  In  the 
mortgage  without  the  knowledge  of  complainants'  mother,  and  In  fraud 
of  her  rights. 

8.  Married  Women— Power  to  Convey  PROPERTr— Law.  op  Pennsylvania. 
Under  the  law  of  Pennsylvania  In  force  In  1857,  a  married  woman 
could  bind  her  separate  property  by  a  mortgage  in  which  her  husband 
joined,  and  which  was  acknowledged  as  required  by  law  in  respect  to 
absolute  conveyances. 

4  Foreign  WiLii— Failure  to  Probate. 

An  action  cannot  be  maintained  by  a  devisee  to  recover  lands  In 
Pennsylvania  under  a  foreign  will,  which  was  not  proved  as  required  by 
the  laws  of  the  state,  and  where  no  copv  was  probated  in  the  state,  as 
required  by  Act  March  15,  1832  (P.  L.  136). 

6.  Tax  Sale— Validity  and  Effect. 

Under  the  law  of  Pennsylvania,  a  sale  and  conveyance  of  lands  for 
taxes,  regularly  made,  passes  a  good  title  to  the  purchaser,  in  the  ab- 
sence of  fraud. 

6.  Equity— Laches— Suit  to  Recover  Real  Estate. 

A  suit  by  the  heirs  of  a  mortgagor  to  impeach  the  mortgage  for  fraud, 
and  recover  lands  included  therein,  Is  barred  by  laches,  where  the  claim 
was  not  asserted  until  40  years  after  the  mortgage  was  executed,  and  33 
years  after  its  foreclosure  and  the  sale  of  the  land  thereunder,  during 
all  of  which  time  the  purchasers  and  those  claiming  under  them  were 
in  open  and  notorious  possession,  and  not  until  the  original  parties  to  the 
transaction  were  dead,  and  especially  where  the  mortgiagor,  although  liv- 
ing until  5  years  before  the  commencement  of  the  suit,  never  made  any 
claim  adverse  to  the  mortgage. 

7.  Witnesses- Competency  of  Party— Transactions  with  Persons  Singe  De- 

ceased. 

Under  Rev.  St  §  858,  a  party  complainant  in  a  suit  against  the  repre- 
sentatives of  persons  deceased  Is  not  a  competent  witness  as  to  transac- 
tions with  the  decedents,  notwithstanding  an  assignment  made  pending 
the  suit  transferring  all  his  interest  in  the  subject-matter  to  others, 
where  he  remains  a  party  to  the  record. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  East- 
ern District  of  Pennsylvania. 

See  (C  CO  90  Fed.  537;  (C.  C.)  92  Fed.  948;  (C.  C.)  105  Fed. 
798. 

Carrie  B.  Kilgore  and  James  Scarlett,  for  appellants. 

John  G.  Johnson,  J.  Percy  Keating,  and  John  M.  Gest,  for  appel- 
lees. 

Before  ACHESON  and  GRAY,  Circuit  Judges,  and  KIRKPAT- 
RICK,  District  Judge. 

ACHESON,  Circuit  Judge.  This  bill  in  equity  was  brought  on 
January  25,  1898,  by  John  Joseph  Etienne  Louis  De  Roux  and 
Etienne  Armaud  De  Roux  against  Ellen  E.  Girard,  widow,  execu- 
trix and  sole  devisee  of  John  Augustus  Girard,  deceased,  Mary  De 
Witt  Cuyler,  widow  and  administratrix  of  the  estate  of  Theodore 
Cuyler,  deceased,  Thomas  De  Witt  Cuyler,  C.  C.  Cuyler,  Eleanor 
De  Witt  Cuyler,  and  Theodore  De  Witt  Cuyler,  children  of  Theo- 
dore Cuyler,  deceased,  Charles  Tete,  and  others.  Pending  the  suit, 
the  death  of  Mary  De  Witt  Cuyler  was  suggested,  and  C.  C.  Cuyler, 
administrator  of  her  estate,  was  made  a  defendant.  On  April  9, 
1899,  Ellen  E.  Girard  died,  and  the  executor  of  her  will,  the  Penn- 
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sylvania  Company  for  Insurance  on  Lives,  etc.  (one  of  the  appel- 
lees), was  substituted  as  a  defendant. 

The  complainants  in  the  bill  are  children  and  the  heirs  at  law  of 
Marie  Celeste  De  Roux,  who  was  a  niece  of  Stephen  Girard,  and 
one  of  his  heirs  at  law.  The  subject-matter  of  the  suit  is  the  alleged 
interest  of  Marie  Celeste  De  Roux  in  what  are  called  the  intestate 
farm  or  timber  lands  and  coal  lands  (in  all  12  tracts)  of  Stephen 
Girard,  situate  principally  in  Schuylkill  county  (but  partly  in  Colum- 
bia county),  Pa.  TJpon  the  death  of  Stephen  Girard,  in  1831,  Ma- 
dame De  Roux,  as  one  of  his  heirs,  acquired  an  undivided  */ai 
share  in  these  lands.  The  bill  alleged  that  in  the  year  1845,  ^Y  Pur- 
chase from  Francoise  Fenelon  Vidal,  another  of  Stephen  Girard's 
heirs,  Madame  De  Roux  acquired  a  further  undivided  interest  in 
these  lands,  thus  making  her  then  entire  interest  an  undivided  */» 
share;  and  that  upon  the  death  of  Madame- Vidal,  in  June,  1861, 
she  acquired  under  the  will  of  the  latter  a  further  undivided  in- 
terest, to  wit,  a  */45  share.  The  bill  impugns  as  fraudulent,  as 
against  Madame  De  Roux,  a  purchase-money  mortgage  executed 
by  her  and  her  husband  and  others  to  John  Augustus  Girard,  Theo- 
dore Cuyler,  and  others,  on  December  26,  1857,  upon  which  fore- 
closure proceedings  were  instituted  on  February  28,  1863,  a  final 
judgment  against  the  defendants  (the  mortgagors)  entered  on  July 
I3>  1863,  and  sheriff's  sales  thereunder  made,  and  sheriff's  deeds  to 
the  purchasers  executed,  delivered,  and  recorded,  in  the  year  1864. 
The  bill  charges  that  Theodore  Cuyler  fraudulently  caused  to  be 
included  in  this  mortgage  interests  of  Madame  De  Roux  in  the 
above-mentioned  lands,  which  she  did  not  intend  to  include  therein, 
and  did  not  know  were  so  included,  and  that  he  fraudulently  caused 
the  same  to  be  sold  at  the  sheriff's  sale  under  the  foreclosure  pro- 
ceedings, he  (Cuyler)  purchasing  at  the  sheriff's  sale  the  interest  of 
Madame  De  Roux  in  the  coal  lands  so  fraudulently  included  in  the 
mortgage,  and  Charles  Tete,  with  knowledge  of  the  fraud,  purchas- 
ing at  the  sheriff's  sale  her  interest  in  the  farm  lands  so  fraudulently 
included  in  the  mortgage ;  and  that  John  Augustus  Girard,  Theodore 
Cuyler,  and  Charles  Tete,  conspiring  and  intending  to  defraud 
Madame  De  Roux  of  her  rights  in  the  coal  lands,  by  deeds  of  convey- 
ance among  themselves,  which  were  executed  immediately  after  the 
sheriff's  sale,  became  tenants  in  common  in  certain  proportions  in 
Madame  De  Roux's  interests  in  the  coal  lands  so  collusively  mort- 
gaged and  sold ;  and  that  they,  the  said  John  Augustus  Girard,  Theo- 
dore Cuyler,  and  Charles  Tete,  and  those  claiming  under  them,  have 
been  ever  since  continuously  in  the  collusive  and  fraudulent  re- 
ceipt and  enjoyment  of  the  rents,  issues,  and  profits  of  and  from  the 
ihterests  of  Madame  De  Roux  in  said  coal  lands.  The  scope  of  the 
prayers  for  relief  is  indicated  by  the  following  paragraph,  taken  from 
the  appellants'  brief: 

*'An  accounting  was  asked  for  from  Tete  and  the  estates  of  Girard  and 
Cuyler,  and  a  decree  charging  the  estate  of  Theodore  Cuyler  as  trustee  for 
Harie  C.  De  Eoux,  and  also  a  decree  for  the  payment  to  the  complainants  of 
Whatever  should  be  found  due  them;  also  a  decree  for  a  reconveyance  to  the 
c6mplainant8  of  the  said  separate  estate  of  Madame  De  Roux  thus  collu- 
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sively  and  fraudulently  obtained  from  her  by  Tete,  Glrard,  and  Ouyler,  and 
held  from  her  and  her  heirs,  by  them  and  their  representatiyes.*' 

The  bill  sets  forth  that  Louis  Francois  De  Roux,  the  husband  of 
Marie  Celeste  De  Roux,. died  on  February  23,  1874,  and  that  she 
died  on  November  26, 1892.  John  Augustus  Girard,  as  appears  from 
the  date  of  the  probate  of  his  will,  died  prior  to  September  19,  1S70. 
Theodore  Cuyler,  the  bill  states,  died  on  April  13,  1876. 

The  evidence  in  the  case  is  principally  documentary,  and  consists 
in  large  part  of  public  records.  The  facts  hereinafter  stated  appear 
therefrom.  In  1850  the  heirs  at  law  of  Stephen  Girard  (including 
Madame  De  Roux)  instituted  an  action  of  ejectment  in  the  circuit 
court  of  the  United  States  for  the  Eastern  district  of  Pennsylvania 
against  the  city  of  Philadelphia  to  recover  the  12  tracts  of  land  men- 
tioned above,  which  action  resulted  in  a  verdict  and  judgment  for  the 
plaintiffs,  who  were  put  into  possession  of  the  lands  by  habere  facias 
possessionem  ift  the  fall  of  1853.  The  attorneys  for  the  plaintiffs  in 
that  action  were  John  M.  Read,  Esq.,  and  Theodore  Cuyler,  Esq. 
By  deed  dated  June  10,  1854,  the  heirs  of  Stephen  Girard  (including 
Madame  De  Roux)  conveyed  to  John  M.  Read  and  Theodore  Cuyler 
an  undivided  15  per  centum  of  each  and  all  of  said  12  tracts  of  land. 
That  deed  contains  in  its  premises,  and  just  before  its  conveying 
clause,  the3e  recitals  ("the  parties  of  the  first  part"  being  the  heirs 
of  Stephen  Girard,  and  "the  parties  of  the  second  part"  being  John 
M.  Read  and  Theodt>re  Cuyler),  namely: 

''Whereas,  the  said  several  tracts,  pieces,  or  parcels  of  land,  estates,  and 
premises  did  all  of  them,  upon  the  decease  of  said  Stephen  Girard,  pass 
into  the  possession  of  the  mayor,  aldermen,  and  citizens  of  Philadelphia,  who 
alleged  and  pretended  a  title  to  have  and  possess  the  same,  and  thereupon  it 
was  agreed  between  the  said  parties  of  the  first  part  then  claiming  the  said 
lands  and  the  parties  of  the  second  part  that  they,  the  said  parties  of  the 
second  part,  should  undertake  and  conduct  proceedings  in  the  law  for  the 
recovery  of  the  said  tracts,  pieces,  and  parcels  of  land,  estates  and  premises, 
and  as  a  compensation  for  their  services  rendered  in  such  legal  proceedings 
should  receive  an  interest  in  all  such  lands  equal  to  fifteen  per  cent  of  their 
full  amount  and  value;  and  whereas,  such  legal  proceedings  have  been  sue- 
cessfully  conducted,  and  by  final  process  issuing  out  of  the  circuit  court  of 
the  United  States  in  and  for  the  Eastern  district  of  Pennsylvania  actual  pos- 
session of  the  said  lands  has  been  delivered  unto  the  said  parties  of  the  first 
part;  and  whereas,  it  is  designed  and  intended  by  these  presents  to  fulfill 
the  before-mentioned  agreement,  and  in  good  faith  to  grant,  convey,  and 
confirm  unto  the  said  parties  of  the  second  part  the  said  interest  in  sai<l 
tracts,  pieces,  or  parcels  of  land,  estates,  and  premises,  equal  to  fifteen  per 
cent  of  their  amount  and  value." 

On  December  26,  1857,  by  a  deed  of  that  date,  John  Augustus 
Girard  and  Ellen  E.,  his  wife,  Caroline  E.  G.  Peale  and  her  husband, 
Harriet  G.  Clark  and  her  husband,  Francoise  F.  Vidal,  John  M. 
Read,  and  Theodore  Cuyler  sold  and  conveyed  their  respective  inter- 
ests in  the  Girard  farm  or  timber  lands  above  mentioned  to  Marie 
Celeste  De  Roux  and  Louis  Francois  De  Roux,  her  husband,  and 
Anne  Stephanie  De  Lentilhac  (sister  of  Madame  De  Roux)  and 
Alfred  De  Lentilhac,  her  husband,  for  the  consideration  or  price  of 
$23,111.13,  and  on  the  same  day  these  vendees  executed  to  their 
vendors  a  purchase-money  mortgage  for  the  entire  consideration 
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money,  $23,111.13,  payable  in  five  years,  with  interest  payable  semi- 
annually. This  mortgage,  by  plain  description  and  unequivocal  calls, 
covered  the  entire  interests  of  Marie  Celeste  De  Roux  and  Anne 
Stephanie  De  Lentilhac  in  all  the  above-mentioned  Girard  farm  or 
timber  lands  and  coal  lands.  The  mortgage  was  duly  executed  in  the 
city  of  Philadelphia  by  the  mortgagors  in  person,  and  with  separate 
acknowledgments,  before  an  alderman,  by  Madame  De  Roux  and 
her  sister,  Madame  De  Lentilhac.  The  annexed  certificate  of  the 
alderman  is  dated  December  26,  1857,  and  sets  forth : 

"The  said  Marie  and  Anne  Stephanie,  being  by  me  examined  separate  and 
apart  from  their  respective  husbands,  the  contents  thereof  being  first  fully 
made  known  to  them,  did  declare  that  they  did  voluntarily,  and  of  their  own 
free  will  and  accord,  seal,  and  as  their  act  and  deed  deliver,  the  said  in- 
denture of  mortgage  without  any  coercion  or  compulsion  from  their  said  hus- 
bands." 

The  mortgage  was  duly  recorded  on  February  24,  1858.  As  we 
have  seen,  the  allegation  of  the  complainants  is  that  it  was  the  inten- 
tion of  llieir  mother  to  mortgage  only  the  interests  conveyed  to  her 
by  the  deed  of  December  26,  1857,  and  that  the  inclusion  of  anything 
more  in  the  mortgage  was  without  her  knowledge,  and  a  fraud  upon 
her. 

Undoubtedly,  under  the  pleadings,  the  burden  of  proof  to  establish 
the  alleged  fraud  is  upon  the  complainants,  even  if  it  be  conceded  (as 
is  contended  by  them)  that  for  want  of  personal  knowledge  by  some 
of  the  defendants  their  answers  do  not  have  the  probative  force  of 
a  responsive  answer  in  equity  on  oath  made  upon  actual  knowledge. 

Now,  we  have  attentively  read  and  considered  the  entire  proofs, 
and  fail  to  discover  evidence  to  sustain  any  of  the  allegations  of  fraud 
contained  in  the  bill.  The  circumstances  relied  on  as  indicating  bad 
faith  on  the  part  of  Theodore  Cuyler  and  John  Augustus  Girard 
seem  to  us  to  be  consistent  with  perfect  integrity  on  their  part.  In 
the  argument  in  behalf  of  the  appellants  much  was  made  of  the  cir- 
cumstance that  in  a  purchase-money  mortgage  were  included  inter- 
ests which  were  ho  part  of  the  property  sold.  The  transaction,  how- 
ever, carries  on  its  face  an  explanation  which,  we  think,  is  entirely 
satisfactory.  No  part  of  the  purchase. money  was  paid  down,  nor 
was  any  part  of  the  principal  to  be  paid  until  the  end  of  five  years. 
It  was  then  not  unreasonable  that  the  vendors  should  ask  for,  and  the 
purchasers  should  be  willing  to  give,  a  mortgage  security  embracing 
all  the  interests  of  the  latter  in  the  12  tracts  of  land. 

The  inability  of  Madame  De  Roux  and  her  husband  to  read  or 
understand  the  English  language  does  not  imply  ignorance  on  their 
part  of  the  provisions  of  the  mortgage  they  executed,  nor  does  it 
tend  in  the  slightest  degree  to  overcome  the  magistrate's  certificate 
that  the  contents  were  first  fully  made  known  to  her.  Presumably 
the  contents  of  the  mortgage  were  fully  known  to  the  other  mort- 
gagees, namely,  Mrs.  Peale,  Mrs.  Clark,  and  John  M.  Read,  and  also 
to  the  other  mortgagors,  namely,  Madame  De  Lentilhac  (sister  to 
Madame  De  Roux)  and  her  husband.  Did  these  parties  all  connive 
at  the  perpetration  of  a  deception  upon  Madame  De  Roux?  It  is 
significant,  and  here  worthy  of  note,  that  while  Madame  De  Lentil- 
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hac  contested  the  foreclosure  sale  on  other  grounds  she  raised  no 
question  as  to  the  inclusion  in  the  mortgage  of  more  property  than 
was  intended. 

It  IS  said  that  at  the  tinie  of  the  giving  of  the  mortgage  the  rela- 
tion of  attorney  and  client  existed  between  Mr.  Cuyler  and  Madame 
De  Roux.  But,  if,  this  was  the  case,  it  is  difficult  to  see  how  the 
fact  would  militate  against  the  integrity  of  the  transaction.  Mr. 
Cuyler  got  no  other  or  better  terms  from  Madame  De  Roux  than 
did  other  mortgagees,  who  certainly  stood  in  no  confidential  rela- 
tion to  her.  We  think,  however,  that  the  evidence  does  not  show 
that  the  relation  of  attorney  and  client  existed  between  Mr.  Cuyler 
and  Madame  De  Roux,  either  on  December  26,  1857,  when  the 
mortgage  was  given,  or  at  the  time  of  the  foreclosure  proceedings 
and  sheriff's  sales  thereunder,  in  1863  and  1864.  The  above-quoted 
recitals  from  the  deed  of  June  10,  1854,  from  Girard's  heirs  to  Messrs. 
Read  and  Cuyler,  conveying  to  the  latter  the  undivided  15  per  centum 
of  the  lands,  import  a  full  and  final  settlement  for  agreed  professional 
services  which  had  been  rendered,  and  that  the  relation  of  attorney 
and  client  was  terminated  by  that  conveyance.  The  view  that  con- 
fidential relations  between  Mr.  Cuyler  and  Madame  De  Roux  had 
ceased  is  confirmed  by  the  record  of  the  supreme  court  of  Pennsyl- 
vania at  No.  3  of  January  term,  1857,  P^^  ^^  evidence  by  the  com- 
plainants, which  shows  that  on  December  5,  1856,  a  suit  in  equity  was 
brought  in  that  court  by  Madame  De  Roux  and  other  heirs  of 
Stephen  Girard  against  John  Augustus  Girard,  Theodore  Cuyler, 
and  others,  for  the  purpose  of  setting  aside  two  deeds,  one  of  which 
had  put  the  coal  lands  under  the  management  of  five  commissioners 
(one  of  whom  was  Theodore  Cuyler),  and  the  other  a  partition  deed 
relating  to  the  farm  lands.  On  July  7,  1857,  a  decree  was  entered 
by  the  court  setting  aside  those  two  deeds,  and  ordering  an  account 
by  the  commissioners  (including  Cuyler)  of  the  rents,  issues,  and 
profits  while  the  lands  were  in  possession  of  the  commissioners.  In 
that  suit  Madame  De  Roux  was  represented  by  M.  R.  Thayer,  Esq., 
as  her  attorney  and  counsel. 

It  appears  that  on  December  26,  1857,  the  plaintiffs  in  that  suit 
(including  Madame  De  Roux)  executed  a  release  to  the  commission- 
ers (including  Cuyler)  of  their  liability  to  account  under  the  decree. 
Now,  the  three  instruments  executed  on  that  day,  namely,  this  release 
and  the  hereinbefore  recited  deed  and  purchase-money  mortgage, 
may,  when  taken  together,  imply  .an  amicable  settlement  of  matters 
in  dispute,  but  they  do  not  import  any  confidential  dealings. 

There  is  some  evidence  to  show  that  at  a  date  prior  to  March  27, 
1863,  a  second  action  of  ejectment  for  the  four  tracts  of  coal  land 
was  brought  in  Schuylkill  county  by  the  city  of  Philadelphia  against 
the  heirs  of  Stephen  Girard,  and  tried,  but  no  part  of  the  record  of 
the  trial  court  is  before  us,  and  the  date  of  the  action,  and  who  were 
the  counsel  representing  the  defendants  below,  are  left  to  conjecture. 
All  the  evidence  on  the  subject  we  have  is  the  docket  entries  (without 
more)  in  the  supreme  court  of  Pennsylvania  showing  the  allowance  of 
a  writ  of  error  and  brief  minutes  of  subsequent  proceedings.  A 
paper  was  filed  in  the  supreme  court  dated  March  10,  1865,  purport- 
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ing  to  be  a  compromise  agreement,  signed  "Theodore  Cuyler,  for 
Defendant  in  Error,"  whereby  one  tract  was  conceded  to  the  plaintiff 
in  error,  and  the  other  three  tracts  to  the  defendants  in  error,  and  a 
judgment  was  entered  accordingly  on  March  13,  1865.  This,  surely, 
is  meager  evidence  to  sustain  the  allegation  that  Theodore  Cuyler 
stood  in  the  confidential  relation  of  an  attorney  to  Madame  De  Roux 
at  the  time  of  the  proceedings  for  the  foreclosure  of  her  mortgage 
and  the  judicial  sales  thereunder  in  the  years  1863  and  1864.  It  will 
be  observed  that  at  the  time  Mr.  Cuyler  signed  the  agreement  of 
compromise  he  had  succeeded  to  the  rights  of  Madame  De  Roux  by 
virtue  of  his  purchase  at  sheriff's  sale. 

The  sheriff's  deed  to  Theodore  Cuyler  was  recorded  on  Novem- 
ber 12,  1864.  It  is  then  a  matter  of  no  real  moment  that  the  deed 
from  James  G.  Clark  to  Theodore  Cuyler  of  July  9,  1864,  was  not  put 
on  record  until  April  18,  1889.  There  was  the  hke  delay  in  record- 
ing the  deed  of  June  21,  1862,  from  John  M.  Read  to  Theodore  Cuy- 
ler, the  honesty  of  which  is  beyond  question.  Moreover,  the  posses- 
sion of  John  Augustus  Girard,  Theodore  Cuyler,  and  Charles  Tete, 
and  those  holding  under  them,  and  their  receipt  of  the  rents,  issues, 
and  profits,  was  open,  unequivocal,  exclusive,  and  continuous  for 
considerably  more  than  21  years  before  the  filing  of  this  bill. 

The  position  taken  by  the  complainants,  that  Madame  De  Roux, 
because  a  married  woman,  had  no  power  to  mortgage  her  other  real 
estate  for  the  purchase  money  of  the  particular  interests  sold  and 
conveyed  by  the  deed  of  December  26,  1857,  is  wholly  untenable. 
It  has  always  been  the  law  of  Pennsylvania,  both  before  and  since 
the  married  woman's  act  of  1848,  that  a  mortgage  of  a  wife's  real 
estate,  executed  by  husband  and  wife,  and  acknowledged  by  the  wife 
in  the  manner  required  by  law  in  respect  to  absolute  conveyances, 
will  bind  her  real  estate  so  mortgaged.  Jamison  v.  Jamison,  3 
Whart.  457,  31  Am.  Dec.  536;  Black  v.  Galway,  24  Pa.  18;  Haffey 
v.  Carey,  73  Pa.  431 ;  Hagenbuch  v.  Phillips,  112  Pa.  284,  3  Atl.  788. 
The  mortgage  of  Madame  De  Roux  here  in  question  was  so  executed 
and  acknowledged,  and  undoubtedly  bound  all  her  interests  included 
therein. 

In  respect  to  the  Vidal  interest  in  these  lands,  the  complainants' 
claim  rests  upon  an  alleged  will  of  Madame  Vidal,  who  died  Jiine  15, 
1861.  We  find  in  this  record  what  purports  to  be  a  copy  of  her  al- 
leged will,  stated  to  have  been  produced  on  June  17,  1861,  before  the 
tribunal  of  first  instance  at  Bordeaux,  France,  and  ordered  to  be 
deposited  among  the  drafts  of  one  Debosq,  notary ;  the  alleged  office 
copy  here  produced  being  authenticated  by  the  signature  and  official 
seal  of  the  United  States  consul  at  Bordeaux.  We  think  with  the 
court  below  that  this  paper  is  inadmissible  as  evidence,  and  is  un- 
availing to  these  complainants.  The  alleged  will  was  not  proved  by 
two  witnesses,  as  required  by  section  6  of  the  Pennsylvania  act  of 
April  8,  1833  (P.  L.  249),  nor  was  a  duly-authenticated  copy  probated 
before  the  register  of  wills  having  jurisdiction  in  accordance  with 
section  12  of  the  Pennsylvania  act  of  March  15,  1832  (P.  L.  136), 
relating  to  wills  proved  in  another  country.  The  paper  offered  was 
not  evidence  to  show  title  in  Madame  De  Roux^  or  in  her  children 
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and  heirs,  the  complainants.  The  lack  of  proof  of  title  was  fatal  to 
this  part  of  the  complainants'  case.  But,  again,  the  evidence  shows 
that  if  there  was  any  interest  in  these  lands  in  Madame  De  Roux  by 
virtue  of  the  will  of  Madame  Vidal  it  was  exclusively  in  the  coal 
lands,  and  such  interest  was  levied  on  and  devested  by  a  sheriff's  sale 
to  John  B.  Solms,  made  on  February  28,  1863,  under  a  judgment  ob- 
tained in  the  supreme  court  of  Pennsylvania  on  November  12,  1862, 
by  Augustus  Girard  against  Madame  De  Roux  and  her  husband. 
The  sheriff's  deed  to  the  purchaser,  Solms,  was  dated  March  5,  1863, 
and  acknowledged  in  open  court  March  13,  1863.  Furthermore,  it 
appears  that  on  June  8,  1868,  these  entire  coal  lands  were  sold  by  the 
treasurer  of  Schuylkill  county  for  the  taxes  of  1866  and  1867  to  Wil- 
liam F.  Donaldson,  to  whom  the  treasurer  executed  deeds  duly  ac- 
knowledged in  open  court.  After  the  time  for  redemption  had 
passed,  Donaldson,  on  March  8,  1871,  conveyed  these  lands  to  Maria 
D.  Hemphill,  Caroline  E.  G.  Peale,  Harriet  G.  Clark,  Charles  Tete, 
Ellen  E.  Girard,  and  Theodore  Cuyler.  The  effect  of  such  a  tax  sale 
is  to  extinguish  all  previous  titles,  and  put  a  good  title  in  the  pur- 
chaser. Miller  v.  Hale,  26  Pa.  432.  Speaking  of  the  sale  to  Donald- 
son, the  court  below  in  its  opinion  said :  'There  is  no  evidence  of 
any  kind  to  impeach  the  regularity,  fairness,  or  validity  of  this  sale, 
or  show  that  any  person  concerned  therein,  or  profiting  thereby, 
was  in  any  respect  acting  fraudulently  or  in  bad  faith."  We  are  not 
persuaded  that  the  court  fell  into  any  error  in  so  holding.  Upon  the 
evidence  on  which  the  complainants  rely  we  cannot  say  that  it  id 
satisfactorily  shown  that  Donaldson  stood  in  any  such  relation  to 
these  lands  or  to  their  owners  as  precluded  him  from  purchasing  at 
the  tax  sale.  The  treasurer's  sale,  then,  being  to  a  stranger,  he 
took  and  could  give  to  Mr.  Cuyler  and  his  co-purchasers  an  absolute 
title,  to  the  exclusion  of  Madame  De  Roux,  even  if  she  had  had  at 
the  time  of  the  tax  sale  an  interest  in  the  lands.  Reinboth  v.  Im- 
provement Co.,  29  Pa.  139. 

The  review  of  this  case  ought  not  to  end  without  a  reference  to 
the  extraordinary  delay  in  seeking  relief  for  the  wrongs  here  alleged. 
This  suit  was  commenced  40  years  after  the  giving  and  recording  of 
the  mortgage  which  is  attacked  for  fraud,  33  years  after  the  purchase 
at  judicial  sale  by  Cuyler  and  Tete  and  the  recording  of  the  sheriff's 
deeds  to  them,  24  years  after  Madame  De  Roux,  the  complainants' 
mother,  became  discovert  by  the  death  of  her  husband,  and  more 
than  5  years  after  her  death.  If  the  statute  of  limitations  is  not  a 
flat  legal  bar  to  recovery  by  the  complainants  (upon  which  question 
we  need  not  express  an  opinion),  the  long  and  unreasonable  delay  in 
asserting  the  claims  here  set  up  should  preclude  redress  in  a  court 
of  equity,  in  view  of  the  circumstances.  Badger  v.  Badger,  2  Wall. 
87,  17  L.  Ed.  836;  Godden  v.  Kimmell,  99  U.  S.  201,  25  L.  Ed.  431 ; 
Landsdale  v.  Smith,  106  U.  S.  391,  i  Sup.  Ct.  350,  27  L.  Ed.  219; 
Richards  v.  Mackall,  124  U.  S.  183,  8  Sup.  Ct.  437,  31  L.  Ed.  396; 
Felix  V.  Patrick,  145  U.  S.  317,  12  Sup.  Ct.  862,  36  L.  Ed.  719.  Not 
only  were  the  father  and  mother  of  the  complainants  dead  when  the 
bill  was  brought,  but  John  Augustus  Girard  had  been  in  his  grave 
for  over  a  quarter  of  a  century,  and  Theodore  Cuyler  for  more  than 
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20  years.  In  Jenkins  v.'  Pye,  12  Pet.  241,  254,  9  L.  Ed.  1070,  which 
was  a  suit  to  set  aside  a  deed,  the  court  said  that  ''lapse  of  time  and 
the  death  of  the  parties  to  the  deed  have  always  been  considered  by 
a  court  of  chancery  entitled  to  great  weight,  and  almost  controlling 
circumstances,  in  cases  of  this  kind."  John  Augustus  Girard,  Theo- 
dore Cuyler,  and.  Charles  Tcte,  and  those  coming  in  under  them, 
held  by  record  titles  open  to  Madame  De  Roux.  Their  possession 
under  those  titles  was  open  and  notorious.  There  was  no  conceal- 
ment. It  matters  not  that  Madame  De  Roux  resided  in  France  after 
i860.  She  seems  to  have  had  a  representative  in  this  country.  But 
whether  or  not  this  was  so,  her  residence  abroad  will  not  explain  or 
excuse  her  supineness.  Her  inaction  can  be  accounted  for  only  on 
the  hypothesis  that  she  knew  she  had  no  just  claims  to  this  property. 

There  only  remains  for  consideration  the  assignments  of  error 
relating  to  the  ruHne  of  the  court  below  (90  Fed.  537)  that  the  com- 
plainant John  Joseph  Etienne  Louis  De  Roux  was  not  a  competent 
witness  to  testify  with  respect  to  what  occurred  on  December  26, 
1857,  in  the  matter  of  the  giving  of  the  purchase-money  mortgage, 
and  the  perpetration  by  John  Augustus  Girard  and  Theodore  Cuyler 
of  the  alleged  fraud  upon  Madame  De  Roux  in  including  therein  her 
coal  interests  without  her  knowledge.  We  think  that,  under  the 
proviso  to  section  858  of  the  United  States  Revised  Statutes,  Dc 
Roux  was  clearly  incompetent  to  testify  as  to  those  transactions. 
When  offered  as  a  witness,  he  was  a  party  plaintiff  in  the  action, 
which  was  against  an  executrix,  and  an  administrator,  and  in  which 
judgment  might  be  entered  against  them.  One  of  the  main  purposes 
of  the  bill  was  a  decree  for  an  accounting  and  reconveyance  against 
the  estates  of  John  Augustus  Girard  and  Theodore  Cuyler,  both  of 
whom  were  dead.  The  proposed  examination  was  with  respect  to 
transactions  with  these  deceased  persons. 

With  a  view  of  removing  objection  to  his  competency  as  a  wit- 
ness, De  Roux,  on  October  20,  1898,  executed  an  assignment  under 
seal  to  his  wife,  Florence  De  Roux,  of  all  his  interest  in  the  intestate 
lands  of  Stephen  Girard,  and  in  the  accrued  rents,  issues,  and  profits 
thereof,  and  in  the  pending  suit,  the  expressed  consideration  being 
"love  and  affection"  and  "one  dollar,"  and  on  the  same  day  he  exe- 
cuted an  assignment  under  seal  to  his  brother  and  co-complainant  of 
all  his  possible  expectancy  of  interest  therein  as  tenant  by  the  curtesy 
or  otherwise,  the  consideration  stated  being  "value  received,"  without 
more.  Afterwards  he  filed  with  the  clerk  of  the  court  a  written  order 
that  his  interest  in  the  case  be  marked  for  the  use  of  his  wife.  These 
expedients,  we  think,  were  ineffectual  to  meet  the  objection  to  his 
competency.  In  Bridges  v.  Armour,  5  How.  91,  12  L.  Ed.  64,  it  was 
held  by  the  supreme  court  of  the  United  States  that  a  party  upon  the 
record,  although  devested  of  all  interest  in  the  event  of  the  suit,  is 
not  a  competent  witness  in  a  cause.  De  Roux  remained  a  complain- 
ant. His  wife  was  not  substituted  as  complainant,  nor  was  she  even 
made  a  co-complainant.  By  the  law  of  Pennsylvania,  also  (if  that 
law  be  here  applicable  at  all),  De  Roux  was  incompetent  as  a  witness 
notwithstanding  his  assignments.  Post  v.  Avery,  5  Watts  &  S. 
510;  Darragh  v.  Stevenson,  183  Pa.  397,  39  Atl.  37;  Bitner  v.  Boone. 
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128  Pa.  567,  18  Atl.  404.  The  court,  we  think,  was  right  in  hold- 
ing that  the  complainant  De  Roux  was  incompetent  to  testify  as 
to  transactions  with  the  testator  or  intestate  of  parties  defendant. 

The  decree  of  the  circuit  court  dismissing  the  bill  of  complaint  is 
affirmed 


PINE  et  al.  v.  MAYOR,  ETC,  OF  CITY  OF  NEW  YORK, 

(Circuit  Court  of  Appeals,  Second  Circuit    October  30,  1901.) 

No.  138. 

1.  Waters— Appropriation  under  Power  op  Eminent  Domain— Injury  to 
Riparian  Owners  in  Another  State. 

A  state  cannot,  in  the  exercise  of  its  power  of  eminent  domain,  author- 
ize one  of  its  municipalities  to  divert  the  waters  of  a  nonnavigable  inter- 
state stream,  to  the  Injury  of  riparian  owners  on  such  stream  in  another 
state.  The  right  of  such  owners  to  the  use  of  the  water  flowing  in  its 
natural  channel  is  not  an  easement  dependent  upon  servitudes  upon 
■  lands  above,  in  the  other  state,  which  such  state  may  exthiguish  on 
making  constitutional  compensation,  but  is  inseparably  annexed  to  the 
soil,  and  is  parcel  of  the  land  itself;  and  the  diversion  of  the  water  in 
the  state  above  is  a  taking  of  property  outside  the  limits  of  the  states 
and  beyond  its  Jurisdiction. 

2l  Same— Remedy  for  Unlawful 'Diversion— Injunction. 

Where  a  city  in  New  York,  acting  under  authority  of  a  state  statute, 
is  proceeding  to  divert  the  waters  of  a  nonnavigable  stream  in  that 
state  for  municipal  purposes,  to  the  injury  of  riparian  owners  below. 
"Whose  lands  are  situated  In  Connecticut,  such  owners  are  not  confined 
to  the  remedy  given  by  the  New  York  statute  to  obtain  compensation  for 
the  injury;  but,  the  act  being  a  tortious  taking  of  their  property  in  Con- 
necticut without  authority  of  law,  they  may  maintain  a  suit  in  equity 
to  enjoin  the  same. 
Wheeler,  District  Judge,  dissenting. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  New  York.  . 

For  opinion  below,  see  103  Fed.  337. 

George  L.  Stirling,  for  appellants. 
Charles  C.  Marshall,  for  appellees. 

Before  WALLACE,  Circuit  Judge,  and  WHEELER  and  THOM- 
AS,  District  Judges. 

THOMAS,  District  Judge.  The  first  question  is  whether  the 
state  of  New  York,  in  the  exercise  of  its  power  of  eminent  domain, 
can  enable  the  defendant,  the  city  of  New  York,  to  erect  within 
the  limits  of  that  state  a  dam  across  an  unnavigable  river  having 
its  source  in  ponds  in  the  state  of  New  York,  and  divert  the  wa- 
ter thereby  accumulated  to  a  great  distance,  for  general  distribu- 
tion and  use  in  the  city  of  New  York,  and,  by  thus  materially  di- 
minishing the  flowage,  substantially  injure  riparian  rights  in  the 
state  of  Connecticut  pertaining  to  a  stream  to  which  the  river  in 
New  York  is  the  principal  tributary.  The  second  question  is 
whether  a  statute  of  New  York  purporting  to  enable  the  city  of  New 
York  to  do  the  act  above  stated,  and  providing  a  remedy  where- 
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by  the  riparian  owner  in  Connecticut  may  obtain  compensation  for 
the  injury,  furnishes  a  proper  remedy,  or  should  the  present  suit 
to  enjoin  the  defendant  as  a  wrongdoer  be  sustained  ? 

Without  reference  to  authorities,  certain  appHcable  legal  rules 
may  be  accepted,  viz.:  (i)  The  defendant  is  not  a  riparian  owner, 
and  is  not  exercising  the  usual  rights  of  riparian  owners ;  (2)  even 
if  the  defendant  had  acquired  all  the  riparian  rights  save  those  of 
the  complainants,  the  diversion  is  not  thereby  justified;  (3)  the 
state  of  New  York  cannot  authorize  the  taking  of  property  in  Con- 
necticut ;  (4)  the  diversion  of  the  water  is  not  an  act  which  a  court 
of  equity  could  approve  or  regulate  under  a  power  to  apportion 
or  adjust  the  use  of  the  water  among  riparian  owners;  (5)  the 
usual  powers  of  the  state  of  New  York  respecting  navigable  rivers 
within  its  borders  do  not  extend  to  unnavigable  interstate  streams; 
(6)  the  diversion  is  a  tortious  act  initiated  in  New  York,  and,  as 
to  the  complainants,  taking  effect  in  Connecticut,  for  which  the 
present  suit  should  lie;  (7)  the  diversion  of  water  at  one  point  is  a 
taking  of  the  property  of  riparian  owners  below  the  point  of  di- 
version, and  falls  within  the  constitutional  protection;  (8)  the  right 
of  the  complainants  to  use  the  water  as  it  is  wont  to  flow  is  not  an 
easement,  but  an  incident  to,  and  inseparably  connected  with,  their 
land;  (9)  a  court  of  equity,  asked  to  enjoin  the  taking  of  property, 
where  such  taking  is  not  authorized,  and  is  therefore  tortious,  will 
not  make  its  decree  for  an  injunction  conditional  upon  the  ascer- 
tainment of  the  value  of  the  property  taken,  and  payment  to  the 
complainants,  unless  there  be  present  facts  which  should  equitably 
estop  the  complainants,  and  limit  them  to  such  feHef.  The  fore- 
going propositions  are  based  largely  upon  principles  of  the  com- 
mon law,  and  supported  uniformly  in  all  jurisdictions  where  as  to 
this  subject  the  common  law  prevails,  as  it  does  in  the  states  of 
New  York  and  Connecticut,  unless  certain  decisions  in  Massa- 
chusetts be  exceptions.  The  contention  is  understood  to  be  that 
the  latter  decisions  are  authority  for  two  propositions:  (i)  That 
the  complainants'  property  rights  taken  by  defendant  are  easements 
dependent  upon  servitudes  upon  land  in  the  state  of  New  York, 
which  servitudes  the  state  of  New  York  may,  under  its  own  law, 
extinguish  upon  making  constitutional  compensation,  and  there- 
by enable  the  defendant  to  continue  the  diversion ;  (2)  that  the  statu- 
tory provision  for  compensation  is  the  only  remedy  to  which  the 
complainants  may  resort  in  the  state  of  New  York.  The  affirmance 
of  the  second  proposition  depends  upon  the  establishment  of  the 
first.  If  the  state  of  New  York  may  extinguish  the  so-called  servi- 
tudes in  that  state  in  the  exercise  of  its  power  of  eminent  domain, 
and  thereby  separate  the  same  from  complainants'  property  in  Con- 
necticut, so  as  to  satisfy  the  complainants'  whole  claim  for  com- 
pensation, it  may,  of  course,  limit  those  injured  to  any  method  oth- 
erwise constitutional  for  making  compensation.  But  if  the  act  of 
diversion  is  tortious,  and  is  not  relieved  of  such  character  by  some 
power  of  the  state  to  extinguish  the  alleged  servitudes,  and  thereby 
satisfy  the  complainants'  whole  demand  for  compensation,  then  the 
statute  of  New  York,  as  a  compulsory  statute,  is  not  binding  upon. 
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the  owners  of  riparian  rights  in  Connecticut,  and  this  court  will 
not  compel  such  owners  to  employ  the  statute  for  the  purposes  of 
redress,  A  state  cannot  enact  a  statute  purporting  to  authorize 
property  to  be  taken  beyond  its  boundaries,  and  deny  a  remedy  to 
a  person  wronged  unless  he  resort  to  and  thereby  ratify  the  stat- 
ute by  securing  his  compensation  pursuant  to  it.  In  such  case  the 
state  seizes  by  wrong  ^nd  without  constitutional  right  under  the 
color  of  statute,  and  insists  that  the  oflFended  person  shall  waive 
the  tort,  and  declare  the  tortious  act  a  valid  act,  by  seeking  his 
remedy  under  the  very  statute  which  as  to  him  is  void  and  ineffective. 
The  wrongdoer  thus  by  sheer  might  commits  an  actionable  wrong, 
and  shields  itself  from  answering  therefor,  unless  pursuant  to  the 
statutory  command  by  which  the  wrong  was  ordered  done. 

What  are  the  decisions  in  Massachusetts?  The  court  is  referred 
to  Brickett  v.  Aqueduct  Co.,  142  Mass.  394,  8  N.  E.  119;  Banigan 
V.  City  of  Worcester  (C.  C.)  30  Fed.  392;  Mannville  Co.  v.  Same, 
138  Mass.  89,  52  Am.  Rep.  261.  In  the  Brickett  Case  the  plaintiff, 
whose  citizenship  is  not  stated,  owned  land  situated  partly  in  Massa- 
chusetts and  partly  in  New  Hampshire.  He  brought  an  action 
for  tort,  based  upon  the  claim  that  the  defendant,  acting  under  an 
enabling  statute  of  Massachusetts,  had  diminished  the  flow  of  water 
through  his  land,  and  asked  to  recover  his  damages  in  such  ac- 
tion. In  other  words,  he  sought  to  recover  the  value  of  the  prop- 
erty taken,  in  a  court  of  the  jurisdiction  where  the  tortious  act 
was  initiated.  The  le^slature  had  provided  a  particular  statutory 
remedy  for  ascertaining  such  injury  and  consequent  damages,  and 
relegated  the  plaintiff  to  procedure  under  such  statute,  and,  in 
effect,  held  that,  when  the  proprietor  of  property  outside  of 
the  state  sought  pecuniary  redress  in  the  state,  he  must  pursue 
the  new  remedy  that  the  state  had  provided  for  the  particular 
class  of  injuries  within  which  his  own  injury  fell.  The  plaintiff 
objected  that  this  statute  was  unconstitutional,  not  because  it  could 
have  no  extraterritorial  operation,  but  "because  it  does  not  make 
adequate  provision  for  the  recovery  of  damages  caused  by  the  de- 
fendant's acts  under  it."  The  court  held  that  the  statute  was  not 
open  to  such  objection.  That  was  the  sole  question  in  issue,  and 
in  determining  such  issue  it  was  stated  that  it  was  not  important 
that  the  land  of  the  plaintiff  which  was  injured  was  without  the 
limits  of  the  state.  The  plaintiff  sought  damages  for  a  tort  in  the 
jurisdiction  of  the  tort  feasor.  He  did  not  ask  for  relief  against 
the  continuance  of  the  tortious  act.  His  action  for  damages  was 
an  affirmation  of  the  taking,  and  he  was  constrained  to  resort  to 
the  same  remedy  that  was  obligatory  upon  those  who  sought  simi- 
lar relief.  There  is  no  occasion  for  criticising  this  holding.  It 
was  a  mere  application  of  a  familiar  rule, — that  a  new  remedy  for 
ascertaining  damages,  found  ample  to  meet  the  constitutional  re- 
quirement, supersedes  the  usual  common-law  action.  In  Banigan 
V.  City  of  Worcester,  supra,  it  appears  that,  pursuant  to  an  ena- 
bling act  of  Massachusetts,  the  defendant  had  diverted  from  a 
stream  in  that  state  water  which  would  have  flowed,  in  its  natural 
course,   through   plaintiff's  land,  in   Rhode   Island.    The   injured 
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owner  came  into  the  superior  court  of  Massachusetts,  and  petitioned 
that  his  damages  might  be  assessed  under  the  statute  Jfom*  which 
the  defendant  derived  such  authority  as  it  had  tq  make  the. fiivc;r- 
sion,  and  thereafter  removed  the  case  to  the  United ,  Stitcs  pVt" 
cuit  court  for  the  district  of  Massachusetts.  The  defendant'  moved 
to  remand  the  Case  to  the  court  of  the  state,  and  also  filed  a  de- 
murrer to  the  petition.  It  was  considered  that  the  right  of  re- 
moval existed,  and  that  the  petitioner  might  avail  himself  of  the 
statute.  It  is  difficult  to  conceive  of  other  suitable  holding.  But 
in  his  opinion  Judge  Carpenter  says: 

"On  the  demurrer  the  defendant  allege  that  the  petitions  show  no  canse 
for  reUef  under  the  statute.  The  argument  is  that  since  the  lands -of  the 
petitioners  are  in  Rhode  Island,  and  their  rights  In  the  water  of  Tatnnck 
brook  are  appurtenant  to  those  lands,  the  petitioners  cannot  claim  a  remedy 
under  this  statute  unless  It  he  held  to  have  extraterritorial  effect,  which,  of 
course,  is  inadmissible.  I  cannot  agree  with  this  argument  It  has  been 
held  by  the  supreme  court  of  Massachusetts  that  the  owner  of  land  in  an 
adjoining  state  may  have,  as  appurtenant  to  such  land,  an  interest  in  land 
or  water  in  Massachusetts,  which  may  be  protected  by  suit  in  the  courts  of 
that  state.  Mannville  Co.  v.  City  of  Worcester,  138  Mass.  89,  52  Am.  Rep. 
261.  I  am  strongly  inclined  to  the  opinion  that  Che  decision  in  that  case  is 
of  binding  force  on  this  court  in  the  case  at  bar;  and,  even  if  it  be  not  so, 
I  am  inclined  to  follow  that  case,  as  being  of  high  authority,  and  well 
supported  by  the  reasoning  of  the  opinion." 

It  will  be  observed  that  the  learned  judge  does  not  state  that 
all  of  the  plaintiff's  property  rights  taken  are  in  the  state  of  Massa- 
chusetts, so  that  they  may  be  taken  in  invitum  under  the  power 
of  eminent  domain  possessed  by  that  state,  but  that  they  have  an 
interest  in  land  or  water  in  Massachusetts,  which  may  be  protected 
by  suit  in  courts  of  that  state.  The  particular  redress  sought  in 
the  Banigan  Case  was  full  compensation,  and  the  property  owner 
elected  to  obtain  such  redress  in  a  statutory  proceeding  which 
had  been  provided  by  the  state.  This  is  far  from  holding  that  such 
statute  was  compulsory,  and  that,  if  the  foreign  owner  choose  to 
assert  that  his  property  in  Rhode  Island  could  not  be  taken  under 
the  statute,  relief  enjoining  the  continuance  of  the  diversion  would 
be  denied.  This  brings  the  inquiry  to  the  facts  and  holding  in 
Mannville  Co.  v.  City  of  Worcester,  to  which  Judge  Carpenter  re- 
ferred in  the  language  quoted,— quite  unnecessarily,  as  it  seems, 
for  the  purposes  of  his  decision.  The  action  was  for  tort  in  di- 
verting the  waters  of  a  natural  stream  in  Massachusetts,  and  pre- 
venting the  same  from  coming  to  the  plaintiff's  mill,  in  the  state 
of  Rhode  Island.  The  plaintiff  was  the  owner  of  a  mill  in  Rhode 
Island  upon  the  Blackstone  river.  The  defendant  had  withdrawn, 
in  Massachusetts,  enough  of  the  waters  of  Tatnuck  brook,  a  tribu- 
tary <M  that  river,  materially  to  affect  the  operation  of  the' mill. 
In  the  opinion  it  is  stated: 

"The  main  question  argued  before  us  Is  raised  by  the  refusal  of  a  ruling 
requested  by  the  defendant, — that  *the  diversion  of  the  waters  of  a  natural 
stream  in  this  state,  and  preventing  the  same  from  coming  to  the  plalntlfTs 
mill,  situated  in  Rhode  Island,  is  not  a  tort  for  which  the  plalntifT  can  recover 
in  the  courts  of  this  commonwealth.'  The  defendant's  counsel  contended 
in  the  first  place  that  such  rights  as  the  plalntifT  claims  cannot  extend  beyond 
the  Rhode  Island  line,  and  went  the  length  of  maintaining  that  a  servitude 
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^ , .    .  viannpt  J)p  .crp^tQd  In  one  state  In  favor  of  lands  In  another.    We  are  unable 
•:  ;  '.to  agv^e :tO/*thjs  3?roposition,  upon  either  principle  or  authority.    Every  dec!- 
•    '  •••  sioir  atid  "aictuilf  tljat  we  have  found  bearing  on  the  precise  point  is  the  other 
.    .  .  ^.  ,wa>.«i[Citin^^a5ei]    We  think  that  the  cases  which  recognize  civil  and 
.*/.  :  •..• :  T^VQp;crji|iln|\,-ll^biUty  for  flowing  land  in  one  state  by  means  of  a  dam  In 
•    *•  *   ••another  are  hardly  less  pertinent    [Citing  cases.]    The  defendant  admits 
these  cases  to  be  law,  and  tries  to  distinguish  them.    But  we  cannot  assent 
to  the  distinction  between  discharging  and  withdrawing  water.    The  conse- 
quence in  one  case  is  positive,  in  the  other,  negative;   but  in  each  it  is  the 
consequence  of  an  act  done  outside  the  Jurisdiction  where  the  harm  occurs, 
and  the  consequence  is  as  direct  in  the  latter  case  as  in  the  former.    The 
right  Infringed  In  the  former  case  is  called  'absolute  ownership*;   in  the  lat- 
ter, 'easement';    but  the  laws  of  Rhode  Island,  which  make  a  man  owner 
of  a  tract  of  land  there,  have  no  more  power  to  diminish  freedom  of  action 
In  Massachusetts  than  any  other  of  its  laws.    A  concurrence  of  the  laws 
of  both  states  is  as  necessary  in  that  case  as  In  the  one  at  bar  to  create  a 
liability  which  can  be  enforced  In  either  state  consistently  with  principle. 
Such  a  concurrence  presents  no  technical  difficulties,  and,  if  the  substantive 
end  to  be  attained  is  a  proper  one,  it  will  be  recognized  and  acted  on  here; 
and  we  have  no  doubt  that  It  would  be  In  Rhode  Island,  If  the  position  of  the 
parties  were  reversed." 

Thus  far  it  appears  that  the  action  was  for  tort,  that  the  court 
held  that  there  was  a  cause  of  action  for  tort,  that  the  tortious 
act  was  done  in  the  state  of  Massachusetts,  that  the  injury  was 
done  in  Rhode  Island,  and  that  a  concurrence  of  the  laws  of  both 
states  was  necessary  to  create  a  liability  which  could  be  enforced  in 
either  state  consistently  with  principle.  This  last  statement  ac- 
cords with  the  usual  holding, — that  a  tortious  act  doing  injury  in 
one  jurisdiction  will  not  be  enforced  in  another  unless  there  is  a 
cause  of  action  in  both  jurisdictions.  To  this  point  there  is  no 
statement  that  is  not  in  harmony  with  general  law.  But  the  opin- 
ion continues: 

"Of  course,  the  laws  of  Rhode  Island  cannot  subject  Massachusetts  land  to 
a  servitude,  and,  apart  from  any  constitutional  considerations.  If  there  are 
any,  which  we  do  not  mean  to  intimate,  Massachusetts  might  prohibit  the 
creation  of  such  servitudes.  So  It  might  authorize  any  acts  to  be  done  within 
Its  limits,  however  injurious  to  lands  or  persons  outside  them.  But  It  does 
not  do  either.  It  has  no  more  objection  to  e^  citizen  of  Rhode  Island  owning 
an  easement,  as  incident  to  his  ownership  of  land  in  that  state,  than  it  has  to 
his  owning  it  In  gross,  or  to  his  purchasing  lands  here  In  fee.  Questions 
might  be  conceived  as  to  the  transfer  of  such  easements,  but  they  do  not 
arise  here.  Slack  v.  Walcott,  3  Mason,  508,  516,  Fed.  Cas.  No.  12,932.  So  far 
as  their  creation  Is  concerned,  the  law  of  Massachusetts  governs,  whether  the 
mode  of  creation  be  by  deed  or  prescription,  or  whether  the  right  be  one 
which  Is  regarded  as  naturally  arising  out  of  the  relation  between  the  two 
estates.  Being  created,  the  law  of  Rhode  Island,  by  permission  of  that  of 
Massachusetts,  lays  hold  of  them,  and  attaches  them  In  such  way  as  It  sees 
fit  to  land  there;  Massachusetts  being  secured  against  anything  contrary  to 
Its  views  of  policy  by  the  common  traditions  of  the  two  states,  and  by  the 
power  over  Its  own  territory  which  It  holds  In  reserve." 

The  portion  of  the  opinion  last  quoted  holds  (i)  that  Rhode 
Island  cannot  subject  to  a  servitude  land  in  Massachusetts ;  (2)  that 
Massachusetts  might  prohibit  the  creation  of  such  servitudes,  and, 
so  far  as  their  creation  is  concerned,  the  law  of  Massachusetts  gov- 
erns; (3)  that  after  their  creation  the  law  of  Rhode  Island,  by 
the  permission  of  that  of  Massachusetts,  attaches  easements  as  it 
sees  fit  to  the  land  in  Rhode  Island;  (4)  that  Massachusetts  might 
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authorize  any  acts  to  be  done  within  its  limits,  however  injurious 
to  lands  or  persons  outside  of  them.  Two  of  the  holdings  above 
enumerated  may  be  considered, — ^that  the  property  right  of  the 
riparian  owner  involves  an  easement  to  which  land  in  the  state 
of  Massachusetts  is  subject  by  way  of  servitude ;  that  the  state  of 
Massachusetts  might  authorize  any  acts  to  be  done  within  its 
limits,  however  injurious  to  lands  or  persons  outside  of  them.  Re- 
lating these  holdings  to  the  case  at  bar,  it  should  be  observed  that 
the  property  right  of  the  owners  in  Connecticut  has  not  been  re- 
garded as  involving  an  easement.  It  is  true  that  rights  respecting 
the  use  of  a  stream,  whereby  the  land  of  other  riparian  owners  is 
burdened,  may  be  acquired  by  grant  or  prescription.  Such  is  the 
right  to  diminish  the  flowage'to  lower  proprietors  from  the  quan- 
tity originally  due  them;  the  right  to  corrupt  the  quality  of  the 
water,  or  to  set  it  back  upon  the  lands  of  other  proprietors.  The 
rights  thus  obtained  are  easements,  but  primarily  riparian  proprie- 
tors are  entitled  to  the  natural  flow  of  water,  that  they  may  upe 
the  same  as  incident  to  the  land  bordering  on  the  stream,  and 
owned  by  them.  The  water  course  begins  ex  jute  naturae,  and, 
having  taken  a  course  naturally,  all  riparian  owners  own  a  use 
thereof,  as  it  flows  and  should  flow  the  land  owned  by  them.  3 
Kent,  Comm.  pp.  439,  442:  "Every  proprietor  of  lands  on  the 
banks  of  a  river  has  naturally  an  equal  right  to  the  use  of  the 
water  which  flows  in  the  stream  adjacent  to  his  lands,  as  it  was  wont 
to  run  (currere  solebat),  without  diminution  or  alteration."  Id.  p. 
439.  But  easements  are  acquired  by  grant,  express  or  implied,  or 
prescription.  Wolfe  v.  Frost,  4  Sandf .  Ch.  72 ;  2  Washb.  Real 
Prop.  (5th  Ed.)  p.  315.  The  right  of  a  riparian  owner  that  a  stream 
shall  flow  naturally  in  its  channel  is  not  acquired  either  by  grant  or 
prescription.  Servitudes  are  artificial  creations.  Nature  imposed 
the  servitudes  upon  the  banks  of  a  stream,  that  it  should  be  sub- 
ject to  the  flow  of  water.     Mr.  Washburne  (Id.  p.. 366)  says: 

"Property  In  water,  in  connection  with  real  estate,  can  only  be  predicated 
of  its  use,  which  serves  by  its  enjoyment  to  give  value  to  the  corporeal  here- 
ditaments with  which  its  use  is  applied.  Thus  the  riparian  proprietor  of  land 
bordering  upon  a  running  stream  has  a  right  to  the  benefit  to  be  derived  from 
the  flow  of  water  thereof,  as  a  natural  incident  to  his  estate,  and  no  one  may 
lawfuUy  divert  the  same  against  his  consent  Nor  can  this  right  be  consid- 
ered as  an  easement,  since  it  belongs  to  the  estate  of  the  landowner,  through 
which  the  water  flows,  as  forming  one  of  the  elements  of  wnich  this  estate 
is  comjwsed." 

A  writer  of  recognized  authority  upon  this  subject  states: 

"The  right  to  the  use  of  the  water  in  its  natural  flow  is  not  a  mere  ease- 
ment  or  appurtenance,  but  is  inseparably  annexed  to  the  soil  itself.  It  does 
not  depend  upon  appropriation  or  presumed  grant  from  long  acquiescence 
on  the  part  of  other  ripariftn  proprietors  above  and  below,  but  exists  Jure 
naturae  as  parcel  of  the  land."    Gould,  Waters,  p.  395. 

Sucti  is  the  general  view  of  the  nature  of  the  rights  of  riparian 
owners.  St.  Louis  Min.  &  Mill.  Co.  v.  Montana  Min.  Co.  (C.  C.) 
58  Fed.  129,  137;  Scriver  v.  Smith,  100  N.  Y.  471,  3  N.  E.  675, 
53  Am.  Rep.  224.  The  case  last  cited  amply  discusses  the  subject, 
and  precludes  necessity  of  reference  to  similar  holdings  in  numer-r 
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ous  authorities.  Therefore,  without  further  examination,  the  con- 
clusion may  be  stated  that  the  complainants  have  no  easements 
related  to  property  within  the  state  of  New  York,  which  that  state 
may  take  in  the  exercise  of  its  power  of  eminent  domain.  This 
leaves  unconsidered  the  statement  in  Mannville  Co.  v.  City  of 
Worcester  to  the  effect  that  the  state  of  Massachusetts  "might  au- 
thorize any  acts  to  be  done  within  its  limits,  however  injurious  to 
lands  or  persons  outside  of  them."  Does  this  mean  that  the  leg- 
islature of  the  state  of  Massachusetts  may  authorize  a  tortious  act 
to  be  done  within  the  limits  of  that  state,  to  take  effect  upon  prop- 
erty without  the  state?  The  statement  should  not  be  isolated  and 
given  such  construction.  Rather  it  is  to  be  inferred  that  it  re- 
lates to  and  is  based  upon  the  view  that  the  proprietor  in  Rhode 
Island  owned  an  easement  or  privilege  in  land  in  Massachusetts, 
of  which  the  latter  state  had  jurisdiction.  But  it  is  considered 
that  such  estimate  of  the  nature  of  the  property  rights  of  riparian 
owners  is  not  that  usually  adopted.  Whatever  may  have  been 
said  arguendo  in  the  opinion  in  Mannville  Co.^  v.  City  of  Wor- 
cester it  is  obvious  that  there  is  no  holding  in  the  courts  of  Massa- 
chusetts or  other  jurisdiction  that  the  legislature  of  one  state  may 
authorize  one  of  its  municipalities  to  take,  in  the  exercise  of  its 
power  of  eminent  domain,  property  situated  without  the  state, 
be  it  property  of  a  riparian  owner  in  a  foreign  state,  or  otherwise. 
On  the  other  hand,  the  decision  of  Judge  Shipman  in  the  case  at 
bar  follows  his  conclusion  in  Holyoke  Water  Power  Co.  v.  Con- 
necticut River  Co.,  52  Conn.  570,  22  Blatchf.  131,  20  Fed.  71, 
which  has  not  been  modified  by  subsequent  decisions,  and  finds 
direct  support  in  Rutz  v.  City  of  St.  Louis  (C.  C.)  7  Fed.  438;  opin- 
ion of  attorney  general  of  Pennsylvania,  4  Am.  Law  Reg.  385; 
the  discussion  of  Judge  Stpry  in  Slack  v.  Walcott,  3  Mason,  517, 
Fed.  Cas.  No.  12,9^2,  of  Judge  Woodruff,  in  Re  Townsend,  39  N. 
Y.  179;  and  the  article  upon  "The  Power  of  a  State  to  Divert  an 
Interstate  River,"  8  Harv.  Law  Rev.  138.  Judge  Story  succinctly 
states  the  nature  and  location  of  rights  similar  to  those  involved 
in  the  suit  at  bar  in  Slack  v.  Walcott.  The  plaintiffs  were  citizens 
of,  and  owners  of  a  mill  in,  the  state  of  Massachusetts,  on  the  east 
side  of  Pawtucket  river;  and  the  defendants  were  citizens  of,  and 
owners  of  a  mill  in,  Rhode  Island,  on  the  west  side  of  the  same 
river ;  the  river  forming  the  boundary  between  the  two  states.  The 
bill  was  brought  in  the  circuit  court  of  the  United  States  for  the 
district  of  Rhode  Island  to  establish  the  title  of  the  plaintiffs  to  a 
prior  use  of  the  water  for  the  purpose  of  supplying  their  mill,  and 
alleged  an  obstruction  of  the  accustomed  course  of  the  water  through 
their  mill  by  the  defendants,  by  withdrawing  it  to  the  use  of  the 
defendants,  on  the  Rhode  Island  side  of  the  river,  and  prayed  fpr 
an  injunction.  One  of  the  plaintiffs  died,  having  devised  his  in- 
terest in  the  mill  to  one  Walcott.  Upon  due  probate  of  the  will 
in  the  state  of  Massachusetts,  the  devisee  and  the  other  plaintiffs 
brought  a  bill,  to  revive  the  suit  without  making  the  heirs  at  law 
of  the  testator  parties;  and,  in  considering  whether  the  devisee 
was  entitled  to  revive  the  suit,  Judge  Story  stated  as  follows : 
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•1  am  not  prejiared,  however,  to  accede  to  the  argument  of  the  defendant's 
counsel  that  the  will  in  this  case  is  not  admfSisible  in  evidence  until  after 
probate  in  the  state  of  Rhode  Island.  It  does  not  strike  me  that  any  such 
probate  for  the  purposes  of  this  suit  is  necessary.  The  mill  in  controversy 
\B  Situated  in  Massachusetts.  The  river,  the  use  of  whose  waters  is  claimed 
as  appurtenant  to  the  mill,  is  the  boundary  of  the  two  states,  and  the  waters 
therefore  partly  flow  in  each  state.  The  right,  however,  is  not  a  distinct 
right  to  the  water,  as  terra  aqua  cooperta,  or  as  a  distinct  corporeal  heredita- 
ment but  as  an  incident  to  the  mill  and  attached  to  the  realty.  It  passes 
by  grant  of  the  mill,  and  has  no  independent  existence.  It  is  not  real  estate 
situated  in  Rhode  Island.  It  la  an  incorporeal  hereditament  annexed  to  a 
freehold  in  Massachusetts.  And  a  conveyance  of  the  mill,  good  by  the  laws 
of  the  state  where  the  mill  is  situated,  conveys  all  the  appurtenances.  The 
wrong  done  by  stopping  the  flow  of  the  water  by  any  obstruction  or  drain  in 
Rhode  Island  is  an  injury  done  to  the  mill  itself  in  Massachusetts.  In  a 
just  sense  the  wrong  may  be  said  to  be  done  In  both  states,  like  the  analogous 
case  of  an  injury  to  land  lying  in  one  county  by  an  act  done  in  another 
county." 

The  judgment  should  be  affirmed,  with  costs. 

WHEELER,  District  Judge  (dissenting).  The  defendant  has  done 
nothing  in  question  here  outside  of  the  state  of  New  York;  the 
deprivation  of  water  complained  of  was  wholly  within  that  state ;  and, 
if  the  plaintiffs  have  any  rights  ill  the  water  taken,  they  exist  with- 
in that  state,  and  were  subject  to  and  taken  under  the  eminent  do- 
main of  that  state.  The  plaintiffs  have  come  into  this  court  be- 
cause they  are  citizens  of  another  state,  and  not  because  their 
land  through  which  they  derive  their  rights  to  the  water  taken  is 
situated  in  another  state.  Mr.  Justice  Gray,  in  Head  v.  Manu- 
facturing Co.,  113  U.  S.  9,  5  Sup.  Ct.  441,  28  L.  Ed.  889,  said  at 
page  23,  113  U.  S.,  page  447,  5  Sup.  Ct.,  and  page  894,  28  L.  Ed. : 

'The  right  to  the  use  of  running  water  is  public!  juris,  and  common  to  all 
the  proprietors  of  the  bed  and  banks  of  the  stream  from  its  source  to  its 
outlet" 

Thus  these  parties  have  a  common  interest  in  the  water  in  ques- 
tion, which  the  defendant  has  taken  under  the  law  of  the  state,  and 
not  as  a  trespasser.  It  seems  to  be  familiar  law  that,  when  an  in- 
junction is  applied  for  to  restrain  such  a  taking,  the  damages  will 
be  ascertained,  and  the  injunction  withheld  on  making  payment.  In 
that  case  Mr.  Justice  Gray  further  said  at  page  21,  113  U.  S.,  page 
446,  5  Sup.  Ct.,  and  page  894,  28  L.  Ed. : 

*'When  property  in  which  several  persons  have  a  common  interest  cannot 
be  fnUy  and  beneficially  enjoyed  in  its  existing  condition,  the  law  often  pro- 
vides a  way  in  which  they  may  compel  one  another  to  submit  to  measures 
necessary  to  secure  its  beneficial  enjoyment,  making  equitable  compensa- 
tion to  any  whose  control  of  or  interest  in  the  property  is  thereby  modified." 

The  plaintiffs'  rights  do  not  depend  at  all  upon  state  lines,  and 
are  not  any  different  from  what  they  would  be  if  their  lands  were 
within  the  state  of  New  York,  and  the  damages  can  as  well  be 
ascertained  as  if  the  jurisdiction  of  that  state  extended  over  them. 
In  Brickett  v.  Aqueduct  Co.,  142  Mass.  394,  8  N.  E.  119,  Mr,  Chief 
Justice  Morton,  in  speaking  of  the  eminent  domain  of  Massachusetts 
over  water  flowing  into  New  Hampshire,  said : 

"We  do  not  deem  it  important  that  the  land  of  the  plaintiff  which  was  in- 
jured was  outside  of  the  limits  of  this  state." 
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•  As  the  plaintiffs  have  ccjme  into  this  court  withm  the  state  where 
the  taking  complained  of,  which  is  not  a  trespass,  was  done,  for  re- 
lief, they  are  entitled  to,  and  should  have,  such  relief  as  is  usually 
afforded  in  such  cases.  I  think  the  damages  should  be  ascertained, 
and  the  injunction  withheld  for  an  opportunity  to  pay  them. 


ADAMS--B0OTH  CO.  T.  REID  et  aL 

(Circuit  Court,  D.  Nevada.    December  2,  1901.) 

No.  700. 

1.  Mortgage— Validity  as  agaikst  Third  Persons— Notice  of  Equities. 

To  sustain  a  parol  agreement  made  by  a  father  to  convey  an  Interest 
in  real  estate  to  bis  sons  in  consideration  of  services  to  be  rendered  by' 
them,  and  render  the  same  enforceable  as  against  a  subsequent  mort- 
gagee of  the  property,  the  proof  of  such  agreement,  and  Its  fairness  and 
good  faith,  must  be  clear,  positive,  and  convincing;  and  It  must  be  clearly 
shown  that  the  mortgagee  had  knowledge  or  notice  thereof. 

2»  Bamk— Constructive  Notice— Possession. 

The  fact  that  at  the  time  of  the  execution  of  a  mortgage  the  two  sons 
of  the  mortgagor,  one  of  whom  was  22  and  the  other  20  years  of  age, 
resided  with  their  fath^  and  mother  on  the  mortgaged  property,  and 
were  assisting  their  father  in  conducting  his  business  thereon,  does  not 
constitute  such  possession  of  the  property  by  the  sons  as  to  charge  the 
mortgagee  with  constructive  notice  of  their  right  or  claim  to  an  interest 
therein  under  a  parol  agreement  with  their  father. 

8.  Bame— Impeachment  for  Fraud. 

Plaintiff,  a  corporation  engaged  in  the  wholesale  mercantile  business, 
had  sold  goods  to  a  customer,  for  which  he  was  indebted  in  the  sum  of 
$3,500.  An  agent  of  plaintiff  requested  a  mortgage  on  real  estate  from 
the  customer,  and,  at  the  latter's  solicitation,  took  one  for  $5,000,  promis- 
ing to  furnish  him  with  further  goods,  on  request  to  the  amount  of 
$1,500,  to  enable  him  to  keep  up  his  stock  and  continue  his  business 
through  the  season,  and  until  he  could  collect  from  his  customers,  who 
were  largely  farmers.  Shortly  afterward,  and  before  any  request  to. 
furnish  the  goods  had  been  made,  the  customer  turned  over  his  stock  to 
another  creditor,  and  consented  to  the  appointment  of  a  receiver  therefor; 
and  plaintiff  then  refused  to  furnish  the  goods,  but,  on  foreclosure  of 
the  mortgage,  credited  the  sum  of  $1,500  thereon.  Held,  that  such  facts 
did  not  establish  fraud  or  deception  on  the  part  of  plaintiff,  to  the  injury 
of  the  mortgagor,  which  would  Invalidate  its  mortgage,  but  that  the 
action  of  the  mortgagor  Justified  its  refusal  to  make  further  advances. 

4  Same— Suit  to  Forbclosb— Waiver  of  Defense. 

The  failure  of  a  mortgagor,  served  with  process  In  a  suit  to  foreclose 
the  mortgage,  to  appear  and  contest  the  same,  is  a  waiver  of  a  defense 
going  to  the  validity  of  the  mortgage;  and  neither  he,  nor  others  claim- 
ing through  him,  and  having  no  greater  rights,  can  make  such  defense 
in  a  subsequent  action  of  ejectment  by  the  mortgagee  to  recover  the  prop- 
erty, based  upon  title  acquired  in  the  foreclosure  suit 

In  Ejectment. 

This  is  an  action  to  recover  possession  of  certain  property,  hereinafter  de- 
scribed. From  the  evidence  offered  on  behalf  of  plaintiff,  it  appears,  among 
other  things,  that  on  June  15,  1895,  P.  K.  Reid  and  his  wife,  two  of  the  de- 
fendants fn  this  action,  made,  executed,  and  delivered  to  the  plaintiff  herein 
a  mortgage  to  secure  the  payment  of  a  note  for  $5,000  upon  all  of  lots  6,  7, 
8,  9,  and,  14;  also  N.  %  of  lot  10  in  block  No.  22  In  Lovelock.  Attached  to 
said  mortgage  was  the  following  memortindum: 
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"This  memorandum  made  this  15th  day  of  June,  1895,  between  P.  K. 
Reid,  of  Lovelock,  Nev.,  the  party  of  the  first  part,  and  the  Adams-Booth 
Co.,  of  Sacramento,  Gal.,  party  of  the  -second  part  Is  evidence  that  for  a 
valuable  consideration,  I  have  this  day  sold  and  transferred  to  the  pafty 
of  the  second  part  all  stone,  cut  and  uncut,  now  on  my  ground  at  Lovelock; 
being  on  lots  8,  9,  and  10  In  block  22,  and  being  for  the  purpose  of  building 
one  new  building.  This  stone  to  be  considered  as  part  of  the  realty,  and  be 
included  as  a  part  of  one  certain  mortgage  of  even  date  herewith,  and  men* 
tioned  therein  as  'other  building  material.'  P.  K.  Held." 

On  February  21,  1806,  suit  was  brought  in  this  court  to  foreclose  said 
mortgage.  The  defendants  P.  K.  Reid  and  Annie  P.  Reid  were  duly  served, 
and  on  April  4,  1896,  an  appearance  was  regularly  entered  by  an  attorney  on 
their  behalf.  On  May  15,  1896,  the  tim«  for  answering  having  expired,  and 
no  plea  having  been  made,  an  order  pro  confesso  against  the  defendants 
was  regularly  entered,  and  notice  given  to  the  defendants*  attorney  that 
plaintiff  would  apply  for  a  decree  on  August  3,  1890.  The  decree  was  regu- 
larly entered  upon  the  hearing  for  $3,603.39,  and  for  interest  counsel  fees, 
and  costs.  Thereafter,  upon  proceedings  regularly  had,  the  property  was 
sold.  PlaintlflC  became  the  purchaser,  and  on  October  1,  1897,  received  from 
the  officer  making  the  sale  a  deed  for  said  property.  On  June  7,  189t,  the 
following  memorandum  was  executed,  delivered,  and  recorded: 

"This  memorandum  made  by  P.  K.  Reid,  of  Lovelock,  Nevada,  and 
Adams-Booth  Co.,  of  Sacramento,  California,  is  evidence  that  Adams-Booth 
Co.  are  the  owners  of,  and  on  August  5th,  1897,  will  be  entitled  to  tlie  posses- 
sion of,  the  following  described  property,  situated  in  the  county  of  Humboldt 
state  of  Nevada,  to  wit:  I^ots  6,  7,  8,  9,  14,  and  the  north  half  of  lot  10, 
and  all  buildings  and  building  material  thereon,  all  in  block  number  22  of 
the  town  of  Lovelock,  Nevada,  county  of  Humboldt  aforesaid,  and  that  P.  K. 
Reid  Is  desirous  of  occupying  the  same  at  the  will  of  Adams-Booth  Co.  at  a 
monthly  rental  at  the  rate  of  one  dollar  per  month,  from  and  after  the  5th 
day  of  August  1897;  that  the  said  P.  K.  Reid  will  vacate  said  premises,  and 
all  of  it  at  any  time  after  the  5th  day  of  August  1897,  upon  fifteen  days' 
notice  to  the  effect  that  jwssession  thereof  Is  required  by  Adams-Booth  Co., 
Its  successors  or  assigns.  It  shall  be  sufilcient  notice  to  said  Reid  lo  deliver 
such  notice  to  the  person  in  occupancy  of  the  premises,  whether  said  Reid 
be  present  or  not  Witness  our  hands  and  seals  the  date  and  year  first 
above  written.  Patrick  Reid- 

"Adams-Booth  Co., 
.•*By  P.  B.  Adams,  Vice  President" 

On  October  5,  1899,  the  plaintiff  herein  commenced  an  action  in  the  state 
court  against  P.  K.  Reid,  wherein,  after  alleging  its  ownership  of  the  prop- 
erty, the  execution  of  the  lease  or  memorandum  above  set  forth,  it  averred 
"that  on  the  10th  day  of  April,  1899,  and  again  on  the  31st  day  of  August, 
1899,  plaintiff  notified  defendants  that  the  Adams-Booth  Company  required 
the  i)osses8ion  of  the  premises  above  described,  and  thereupon  demanded  that 
the  defendant  surrender  said  premises  to  plaintiff,  but  that  the  defendant 
refused  to  surrender  the  possession  thereof,  and  ever  since  has  and  still 
does  wrongfully  and  unlaw^fuUy  withhold  the  premises  from  plaintiff." 

After  issue  joined,  the  action  was  tried,  and  judgment  entered  in  favor 
of  plaintiff  for  the  recovery  of  the  possession  of  said  property,  with  damages, 
etc.,  for  the  detention  thereof.  A  writ  of  assistance  was  issued,  and  on  May 
31, 1900,  the  sheriff  of  Humboldt  county  made  his  return  as  follows:  **I,  C.  W. 
McDeid,  sheriff  of  the  county  of  Humboldt  do  hereby  certify  that  under  and 
by  virtue  of  the  within  writ  of  ejectment,  by  me  received  on  the  28th  day  of 
May,  1900,  I  served  the  same  on  the  29th  day  of  May,  1900,  by  placing  F.  E. 
Baker,  agent  for  the  wIthin-named  Adams-Booth  Co.,  in  quiet  and  peaceable 
possession  of  the  lands  and  premises  therein  described."  Thereafter  the  de- 
fendants Paul  Reid  and  Emmett  Reid  wrongfully  entered  upon  said  premises 
and  took  possession  thereof  by  force.  In  the  present  action  P.  K.  Reid  and 
Annie  P.  Reid  made  default  The  defendants  Paul  Reid  and  Emmett  Reid. 
appeared,  and  for  a  defense  allege,  in  substance,  that  they  are  children  of  * 
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the  said  P.  K.  Held  and  Annie  P.  Held;  that  about  February  15,  1895,  Bm- 
mett  Reld,  being  of  the  age  of  22  years,  and  Paul  Reld,  entering  on  his  2l8t 
year,  had  concluded  to  leave  the  home  of  their  parents  and  seek  employment 
to 'enable  them  to  earn  a  liyelihood.  and  so  notified  their  father  and  mother, 
ivhen  then  and  there  their  said  father  and  mother  entered  into  an  agreement 
with  them  that,  if  they  would  remain  at  home  and  work  for  their  father  and 
mother  for  the  period  of  three  years,  they  Should  receive  an  undivided  two- 
thirds  interest  In  and  to  all  the  real  property  of  which  their  father  and 
mother  were  possessed,  which  consisted  of  the  lots  of  land  mentioned  and 
described  in  the  complaint  In  this  action;  that  Paul  Reld  and  Emmett  Reld 
accepted  said  ofTer  with  the  express  understanding  that  they  w^e  to  receive 
an  undivided  two-thirds  interest  in  and  to  the  said  property;  that  they  there- 
upon abandoned  the  intention  of  leaving  their  home,  and  entered  the  employ- 
ment of  their  father  and  mother;  that  for  three  -years  after  entering  into  the 
agreement  they  worked  for  their  said  father  and  mother  hi  and  around  the 
store,  digging  out  and  blasting  rock  and  quarrying  stone,  cutting  and  squar- 
ing the  same,  making  it  suitable  for  building  purposes,  hauling  the  same,  and 
assisted  in  putting  up  stone  buildings  on  the  property;  and  that  at  all  times 
and  under  all  circumstances  they  obeyed  their  father's  orders,  and  did  what- 
ever he  ordered  or  requested  them  to  do  for  the  entire  period  of  three  years 
from  the  loth  day  of  February,  1895,  until  and  including  the  15th  day  of 
February,  1898;  and  they  aver  that  although  they,  and  each  of  them,  have 
performed  and  fulfilled  their  parts  of  the  contract  and  agreement  herein- 
before mentioned,  the  said  defendants  P.  K.  Reld  and  Annie  P.  Reid  have 
failed  to  perform  their  part  of  said  contract  and  agreement,  and  these  defend- 
ants have  been  informed  and  believe,  and  therefore  allege  the  facts  to  be, 
that  the  reason  of  the  failure  of  P.  K.  and  Annie  P.  Reid  to  carry  out  their 
part  of  said  contract  and  agreement  was  and  is  through  misrepresentation, 
fraud,  and  deceit  of  this  plaintiff,  practiced,  perpetrated,  and  committed  by 
it  and  its  oflScers  on  the  said  P.  K.  and  Annie  P.  Reid  and  these  defendants 
Paul  and  Emmett  Reld,  and  said  misrepresentations,  fraud,  and  deceit  con- 
sist of  the  following  facts:  That  on  and  prior  to  the  15th  day  of  June,  lti95, 
P.  K.  Held  was  engaged  in  the  mercantile  business  at  the  town  of  Lovelock, 
buying  and  selling  large  quantities  of  goods,  and  purchasing  goods  of  the 
plahitiff;  that  on  or  about  the  15th  day  of  June,  1895,  "the  said  P.  K.  Reld 
was  indebted  to  the  plaintifF  in  the  sum  of  $3,500,  and  no  more,  and,  the 
said  P.  K.  Reid  wishing  to  keep  up  his  said  stock  of  goods,  it  was  agreed  by 
and  between  the  said  P.  K.  Reid  and  this  plaintiff  that  the  said  P.  K.  Reid 
would  give  to  the  said  plaintiff  his  certain  promissory  note,  dated  the  15th 
day  of  June,  1895,  for  the  sum  of  $5,000;  said  note  to  be  secured  by  a  mort- 
gage of  ev^  date  thereof,  signed  by  the  said  Patrick  K.  Reid  and  Annie  P. 
Reid,  his  wife,  on  the  property  herein  described;  and,  in  consideration  of  the 
executing  and  delivery  of  the  said  note  and  mortgage  as  herein  set  forth, 
the  said  plaintiff  promised  and  agreed  that  it  would  fumisOi,  sell,  and  deliver 
to  the  said  P.  K.  Reid,  at  such  times  and  in  such  quantities  as  the  said 
P.  K.  Reid  might  order  and  require,  goods  and  merchandise  to  the  value  of 
$1,500,  in  pursuance  of  said  agreement,  and  no  other;  and  with  the  express 
understanding  that  the  said  plaintiff  was  to  furnish  him  with  the  goods, 
wares,  and  merchandise  to  the  value  of  $1,500,  the  said  Patrick  K.  Reid 
and  Annie  P.  Reid,  his  wife,  made,  executed,  and  delivered  to  this  plaintiff 
their  certain  promissory  note  in  the  sum  of  $5,000,  and,  to  secure  the  pay- 
ment thereof,  made,  executed,  and  delivered  to  the  plaintiff  a  mortgage  of  the 
property  herein  described;  it  being  all  the  property  of  which  the  said  P.  K. 
Beid  and  Annie  P.  Reid  had  any  Interest  in,  or  was  standing  in  ttieir  names; 
and  immediately  after  the  receipt  of  the  said  note  and  mortgage  by  the  plain- 
tiff, and  although  often  requested  by  the  said  P.  K.  Reid  to  furnish  him 
goods,  wares,  and  merchandise  to  the  value  of  $1,500,  which  was  then  Justly 
due  and  owing  from  the  said  plaintiff  to  the  said  P.  K.  Reid,  the  plaintiff 
failed  and  refused,  and  still  fails  and  refuses,  to  furnish  said  goods  or  refund 
the  said  amount  of  money,  and  by  reason  of  the  said  plaintiff  failing  and  re- 
fusing to  furnish  the  said  P.  K.  Reid  with  the  said  amount  of  goods,  wares, 
and  merchandise,  as  agreed  so  to  be  furnished  by  the  said  plaintiff,  the  said 
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P.  EL  Reld  was  forced  to  suspend  business,  and  unable  to  comply  with  his 
;>art  of  his  agreement  with  these  defendants,  Paul  and  Emmett  Reld." 
They  further  aver  that  at  the  time  the  mortgage  was  executed  by  defend- 
ants P.  K.  Reid  and  Annie  P.  Reid,  his  wife,  the  plaintiff  was  fully  informed 
as  to  the  agreement  theretofore  made  and  entered  into  by  and  between 
the  said  P.  K.  Reld  and  Annie  P^  Reid»  his  wife,  and  these  defendants,  Paul 
and  Emmett  Reid,  and  the  said  plaintiff,  well  knew  that  the  said  Paul  and 
Emmett  Reid  were  then  in  possession  of  the  said  lands  and  premises  men- 
tioned and  described  in  the  complaint,  "claiming  the  right  so  to  be,  in  com- 
pany with  their  said  father  and  mother,  under  the  terms  of  the  Agreement 
hereinbefore  mentioned,  claiming  an  undiTided  two-thirds  interest  in  and  to 
said  property  and  every  part  and  parcel  thereof."  They  further  aver  that 
the  false,  fraudulent,  and  deceitful  representations  made  by  plaintiff  to  the 
said  P.  K.  Reid  and  his  wife,  in  order  to  induce  them  to  make,  execute, 
and  deliver  the  note  and  mortgage  hereinbefore  referred  to  for  the  sum  of 
^1,500  more  than  was  justly  due  to  the  said  plaintiff  from  P.  K.  Reid  at  the 
date  of  the  execution  of  the  same,  and  only  upon  and  after  the  plaintiff  had 
solemnly  promised  that  it  would  furnish  the  said  P.  K.  Reid  with  goods, 
wares,  and  merchandise  to  the  value  of  $1,500,  and  its  failure  to  keep  its  said 
promise  and  comply  with  its  part  of  the  agreement,  and  its  failure  to  furnish 
the  goods,  wares,  and  merchandise  as  it  had  agreed  to  do,  caused  the  failure 
of  the  sajd  P.  K.  Reid,  and  prevented  him  from  being  able  to  carry  out  his 
part  of  the  agreement  with  said  defendants  Paul  and  Emmett  Reid,  and 
was  therefore  a  fraud  perpetrated  upon  these  defendants,  "because,  if  the 
said  plaintiff  had  complied  with  its  part  of  the  contract  and  agreement  made 
and  entered  into  by  and  between  this  plaintiff  and  the  said  P.  K.  Reid, 
♦  •  •  he,  the  said  P.  K.  Reid,  would  have  been  able  to  furnish  his  custom- 
ers *  *  *  with  their  supplies  during  the  irrigating  and  cropping  season, 
and  as  soon  as  the  said  crops  were  harvested  by  the  said  farmers  the  said 
P.  K.  Reid  would  have  been  able  to  collect  the  amounts  due  him,  and  pay 
his  indebtedness,  including  the  amount  due  to  this  plaintiff;  but  by  the  decep- 
tion,, fraud,  and  misrepresentations  practiced,  committed,  and  made  by  this 
plaintiff  in  securing  the  said  note  and  mortgage,  and  its  failure  to  comply 
with  its  part  of  the  contract  and  agreement  in  furnishing  the  goods,  wares, 
and  merchandise  to  the  value  of  $1,500  to  the  said  P.  K.  Reld,  ruined  his 
credit,  and  forced  him  to  retire  from  business,  and  deprived  him  of  his  prop- 
erty and  opportunity  and  business  wherewith  to  secure  money  to  pay  his 
indebtedness,  and  to  carry  out  his  part  of  the  agreement  with  these  defend- 
ants," whereby  these  defendants,  Paul  and  Emmett  Reid,  have  been  dam- 
aged by  the  acts  of  this  plaintiff  In  the  sum  of  $3,000.  They  further  aver 
that  they  were  in  possession  of  the  lots  of  land  and  premises,  with  the  im- 
provements thereon,  from  the  15th  day  of  February,  1895,  until  and  Including 
the  15th  day  of  February,  1898,  "in  connection  with  their  father  and  mother, 
working  on  and  improving  said  property";  that  since  February  15,  1898, 
these  defendants  have  been,  and  now  are,  the  owners,  in  possession,  and  enti- 
tled to  the  possession,  of  the  undivided  two-thirds  interest  in  the  property 
sued  for,  claiming  the  same  against  the  plaintiff  and  the  entire  world. 

Upon  the  trial  it  was  admitted  that  the  alleged  agreement  between  the 
father  and  his  sons,  as  set  out  in  the  answer,  was  not  in  .writing.  Objec- 
tion was  then  made  to  the  admission  of  any  parol  evidence  to  establish  the 
agreement,  upon  the  ground  that  under  section  2696,  Cutting's  St.  Nev., 
every  contract  for  a  longer  period  than  for  one  year  for  the  sale  of  land, 
or  any  interest  in  land,  is  void,  unless  some  note  or  memorandum  thereof 
expressing  the  consideration  be  in  writing,  and  be  subscribed  by  the  party 
by  whom  the  sale  or  lease  is  to  be  made,  which  is  admitted  by  counsel  not 
to  have  been  done;  that  the  contract  was  entirely  in  parol;  and,  further, 
that  the  evidence  is  Inadmissible  under  section  2700  of  the  same  statute,  pro- 
viding that  every  agreement  shall  be  void  if  it  is  not  to  be  performed  within 
one  year,  unless  some  note  or  memorandum  thereof  shall  be  in  writing.  The 
court  informed  defendants'  counsel  that  the  objection  would  be  sustained 
unless  they  were  able  to  produce  authorities  in  support  of  their  contention. 
After  some  discussion  pro  and  con,  the  court  announced  that  it  would  admit 
the  testimony  subject  to  the  objectlcHL 
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L.  T.  Hatfield  and  Torreyson  &  Summerfield,  for  plaintiff. 
W.  S.  Bonnifield  and  M.  A.  Murphy,  for  defendants. 

HAWLEY,  District  Judge  (orally).  I  am  of  opinion  that  this 
court  would  have  been  justified  in  refusing  to  allow  defendants  to 
offer  any  parol  testimony  as  to  the  alleged  agreement  they  made  with 
the  father.  The  agreement  was  not  in  writing,  and  by  its  terms  w^as 
not  to  be  performed  within  one  year  from  the  making  thereof;  and 
the  evidence  given  by  the  witnesses  came  within  the  provision  of  the 
statute  of  frauds,  and  should  have  been  exclude;d.  Warner  v.  Rail- 
way Co.,  164  U.  S.  418,  431,  17  Sup.  Ct.  147,  41  L.  Ed.  495.  But 
it  is  unnecessary  to  rest  this  opinion  solely  upon  that  ground.  Ad- 
mitting, for  the  sake  of  the  argument,  that  there  was  such  a  full  or 
part  performance  of  the  agreement  as  would  take  the  case  out  of  the 
statute,  so  far  as  the  father  was  concerned,  and  that,  in  a  suit  by 
the  sons  against  the  father  for  a  specific  performance  of  the  agree- 
ment, they  would,  upon  similar  testimony  to  that  given  in  this  case, 
be  entitled  to  recover,  because  the  father  admitted  the  agreement, 
and  full  compliance  therewith,  substantially  as  alleged  in  the  answer 
of  his  sons ;  but  in  my  opinion,  the  entire  testimony,  when  carefully 
weighed  and  duly  considered,  in  the  light  of  all  the  facts  and  sur- 
rounding conditions  and  circumstances,  is  wholly  insufficient  to  con- 
stitute a  defense  against  the  rights  of  the  plaintiff  in  this  action. 
The  defendants  contend  that  they  are  entitled  to  maintain  their 
verbal  agreement  made  with  the  father,  against  plaintiff,  on  the 
ground  that  it  had  actual  notice  thereof  at  the  time  it  accepted  the 
mortgage  from  their  father  and  mother.  Both  of  the  sons  were 
positive  that  such  notice  was  given,  and  detailed  with  great  minute- 
ness all  that  was  said  and  done  on  that  occasion.  All  the  members 
of  the  Reid  family  were  present.  Mr.  Walsh,  acting  as  the  agent  of 
the  plaintiff,  was  at  the  store  for  the  purpose  of  securing  the  indebt- 
edness of  P.  K.  Reid  then  due  and  owing  to  plaintiff,  in  the  sum  of 
$3>500.  He  requested  the  father  and  mother  to  execute  a  mortgage 
upon  the  real  estate  to  secure  this  indebtedness,  and  the  sons  testi- 
fied that  they  notified  Mr.  Walsh  that  they  each  owned  an  undivided 
one-third  interest  in  the  real  estate,  under  the  verbal  agreement  made 
with  the  father,  and  that  they  then  and  there  objected  to  the  giving  of 
the  mortgage,  and  that  Walsh  said  that  the  execution  of  the  mortgage 
was  a  "mere  matter  of  form."  The  father  testified  that  he  informed 
Walsh  that  he  only  owned  one-third  of  the  property,  but  his  testi- 
mony must  be  taken  and  considered  in  the  light  of  other  testimony 
given  by  him.  When  he  was  asked  why  he  did  not  make  that  defense 
at  the  time  of  the  foreclosure  suit,  he  replied  that  he  was  never 
served  with  any  papers,  and  did  not  know  anything  about  that  suit, 
and  had  no  opportunity  to  defend  it ;  and  this  in  the  face  of  the  fact 
that  the  records,  in  that  case,  on  file  in  this  court,  show  that  both 
he  and  his  wife  were  regularly  served  with  process.  The  testimony 
shows  that  the  father  and  mother  objected  to  signing  the  mortgage 
imless  plaintiff  would  agree  to  make  a  further  advance  of  $1,500,  so 
that  they  could  continue  business.  This  objection  was  overcome  by 
the  promise  of  Walsh  that  this  would  be  done,  and  the  note  was  then 
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given  for  $5,000,  so  as  to  include  this  advance  in  addition  to  the 
amount  of  the  $3,500  then  due;  and  the  mortgage  was  given  to 
secure  this  note,  and  the  husband  and  wife  signed  the  mortgage  with- 
out further  objection.  It  would  serve  no  useful  purpose  to  detail 
at  any  length  the  testimony  of  the  Reids  as  to  the  notice.  It  is 
enough  to  say  that  it  is  neither  satisfactory  nor  convincing,  and  in 
many  respects  is  unnatural  and  unreasonable.  Is  it  reasonable  to 
believe  that  the  father,  if  he  had  made  the  agreement  with  his  sons, 
and  given  the  notice,  thereof  to  plaintiff,  as  alleged  in  the  answer  and 
testified  to  by  the  members  of  the  family,  would  have  executed  the 
mortgage  upon  the  entire  property  ?  Is  it  reasonable  to  believe  that, 
if  in  fact  he  only  owned  one-third  of  the  property,  he  would,  on  the 
same  day  of  the  execution  of  the  mortgage,^  voluntarily  have  executed 
the  memorandum  attached  to  the  mortgage,  that  "all  stone,  cut  and 
uncut,  now  on  my  ground  at  Lovelock,  *  *  *  to  be  considered 
as  part  of  the  realty,  and  be  included  as  a  part"  of  the  mortgage  ?  Is 
it  reasonable  to  believe  that,  having  been  regularly  served  with  pro- 
cess in  the  suit  to  foreclose  the  mortgage,  the  father  would  have  al- 
lowed the  suit  to  go  by  default  ?  Is  it  reasonable  to  believe  that  the 
father  on  June  7,  1897,  would  have  executed  the  memorandum  of 
lease  hereinbefore  set  forth,  declaring,  among  other  things,  that 
the  Adams-Booth  Company  "are  the  owners  of,  and  on  August  5, 
1897,  will  be  entitled  to  the  possession"  of,  the  property  described 
therein? 

With  reference  to  the  notice,  Mr.  Walsh,  called  in  rebuttal,  testi- 
fied: That  he  had  no  conversation  with  either  of  the  sons,  and 
could  not  recollect  whether  they  were  present  in  the  room.  That 
P.  K.  Reid  and  his  wife  objected  to  the  signing  of  the  mortgage 
unless  plaintiff  would  make  a  further  advance  of  $1,500;  that  unless 
that  was  done  they  could  not  get  further  goods,  or  continue  their 
business.  "I  told  them  that  I  felt  certain,  from  the  kindly  feeling 
existing  by  Mr.  Adams,  that  he  would  carry  them  for  a  further 
amount  of  goods,  and  to  make  this  mortgage  for  five  thousand  dol- 
lars to  cover  further  advances.  Then  they  consented,  and  signed  the 
mortgage."  Upon  his  cross-examination  by  defendants*  counsel, 
the  following  questions  were  asked,  and  answers  given: 

"Q.  Are  you  positive,  Mr.  Walsh,  that,  at  the  time  that  you  drew  the  mort- 
gage In  Lovelock,  that  you  did  not  see  Paul  Reid  or  Emmett,— those  two 
men  here?  A.  I  am  not  positive;  no,  sir.  Q.  Then  they  might  have  been 
there,  and  you  not  know  it,  or  not  remember  it,  rather?  A.  They  may,  per- 
haps. Q.  Are  you  positive  that  they  did  not  protest  as  against  the  giving 
of  that  mortgage  at  that  time?  A.  To  the  best  of  my  knowledge  on  that, 
I  am  positive.  Q.  You  are  positive?  A.  To  the  best  of  my  knowledge,  I 
am  positive.  Q.  You  would  not  say  *No,'  would  you,  and  stand  to  it?  A.  I 
would  say  it  to  the  best  of  my  honest  belief,  sir.  If  it  was  said,  I  have  no 
recollection  of  it  whatever.  If  if  had  been,  t  certainly  would  .have  taken 
some  steps  to  have  included  them,  to  protect  the  firm  against  anything 
afterward." 

The  evidence,  in  its  entirety,  is  insufficient  to  sustain  defendants' 
contention.  The  authorities  cited  by  them  do  not  support  their  posi- 
tion. Most  of  them  are  cases  for  specific  performance,  arid  have  no 
application  to  the  facts  of  this  case.    Others  are  to  the  effect  that 
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purchasers  of  the  property,  having  absolute  and  unquestioned  knowl- 
edge of  the  execution  and  full  performance  of  the  oral  agreement, 
would  be  bound'  thereby.  In  all  these  cases  the  facts  were  undis- 
puted, and  were  clear,  positive,  and  direct.  In  Gardenhire  v.  White 
(Tenn.  Ch.  App.)  59  S.  W.  661,  a  conveyance  from  a  father  to  his  son 
was  upheld  because  made  for  a  sufficient  consideration  before  any 
rights  of  the  father's  judgment  creditor  had  attached  to  the  land. 
Here  the  father  never  executed  any  deed,  and  in  fact  the  sons  could 
not  demand  a  deed  from  him  until  after  the  expiration  of  three  years 
from  the  time  of  the  agreement.  The  mortgage  was  executed  by 
the  father  within  three  or  four  months  after  the  agreement  was 
talked  over  by  the  family.  It  is  undoubtedly  true  that  verbal  agree- 
ments between  father  and  sons  of  the  same  general  character  as  testi- 
fied to  in  this  case  have  been  upheld  and  sustained  against  the  charge 
of  fraud  where  the  verbal  agreement  had  been  fully  executed,  and  a 
conveyance  delivered  in  pursuance  thereof.  The  crucial  test  in  such 
cases  is  "whether  the  transaction  was  honest  and  bona  fide."  Van 
Sickle  V.  Wells,  Fargo  &  Co.  (C.  C.)  105  Fed.  16,  24,  25.  The  books 
are  full  of  cases  upon  this  subject,  and  the  general  principle  has  been 
frequently  announced  that  the  testimony  in  support  of  such  agree- 
ments must  be  carefully  scrutinized  by  the  courts,  and  the  proofs  in 
regard  thereto  must  be  satisfactory,  clear,  positive,  and  convincing, 
in  order  to  justify  the  court  in  upholding  them.  "Wherever  this 
confidential  relation  is  shown  to  exist,  the  parties  are  held  to  a  fuller 
and  stricter  proof  of  the  consideration,  and  of  the  fairness  of  the 
transaction."     Bump,  Fraud.  Conv.  98,  and  authorities  there  cited. 

It  is  next  claimed  by  the  defendants  that  the  entering  into  the  pos- 
session of  the  real  property  by  the  sons  before  the  mortgage  was 
executed  was  a  part  performance  of  their  contract  with  their  father, 
and  of  itself  imparted  notice  to  the  plaintiff  that  they  claimed  an  in- 
terest in  the  property.  This  contention  is  made  without  any  founda- 
tion. There  was  no  testimony  whatever  that  the  defendants  entered 
into  possession  of  the  property  under  such  claim.  Their  own  testi- 
mony shows  that  they  lived  with  their  father  and  mother  upon  the 
premises  in  the  same  relation  after  the  agreement  as  before.  They 
exercised  no  dominion  or  control  over  the  property.  Their  father 
was  in  possession,  and  his  sons  worked  for  him,  and  did  whatever 
they  were  requested  to  do;  assisting  him  in- the  sale  of  goods,  tend- 
ing bar,  hauling  rock  upon  the  premises,  and  dressing  the  same  for 
building  purposes,  etc.  The  sons  had  no  such  control  over  the 
property  as  to  change  the  possession  of  it,  or  the  nature  of  the 
father's  occupancy  thereof,  so  as  to  affect  with  constructive  notice 
persons  who  had  no  actual  notice. 

In  Townsend  v.  Little,  109  U.  S.  504,  511,  3  Sup.  Ct.  357,  27  L. 
Ed.  1012,  the  court  said: 

"GoustructlTe  notice  is  defined  to  be,  In  Its  nature,  no  more  than  evidence 
of  notice,  the  presumption  of  which  is  so  violent  that  the  court  will  not  even 
allow  of  its  being  controverted.  Plumb  v.  Flultt  2  Ahstr.  .432;  Kennedy  v. 
Green,  3  Mylne  &  K,  699.  Where  possession  Is  relied  on  as  giving  construc- 
tive notice,  it  must  be  open  and  unamblg'uous,  and  not  liable  to  be  misunder- 
stood or  misconstrued.  Ely  v,  Wilcox,  20  Wis.  523,  91  Am.  Dec.  426;  Patten 
V.  Hoore,  32  N.  H.  882;  Billington's  Lessee  t.  Welsh,  5  Bin.  129,  6  Am.  Dec. 
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406^  It  must  be  sufficiently  distinct  and  nneqniyocal,  bo  as  to  put  the  pur- 
chaser on  his  guard.  Butler  v.  Stevens,  28  Me.  484;  Wright  v.  Wood,  2a 
Pa.  130;  Bogue  v.  Williams.  48  111.  371.  As  said  by  Strong,  J.,  in  Meehan  t. 
Williams,  48  Pa.  238,  what  makes  inquiry  a  duty  is  such  a  visible  state 
of  thhigs  as  is  inconsistent  with  a  perfect  right  in  him  who  proposes  to  sell. 
See.  also.  Holmes  v.  Stout,  4  N.  J.  Eq.  492;  McMechan  t.  Grifflng,  8  Pick.  149, 
15  Am.  Dec.  198;  Hanrick  v.  Thompson,  9  Ala.  409." 

Tested  by  these  rules,  it  is  manifest  from  all  the  testimony  given 
in  this  case  that  the  sons  had  no  such  possession  of  the  property  as 
to  put  plaintiff  upon  inquiry^  or  charge  it  with  any  constructive  notice 
of  their  claims. 

Finally  it  is  claimed  that  the  plaintiff,  by  drawing  a  note  for  $5,000, 
and  accepting  a  mortgage  to  secure  its  payment,  when  only  $3,500 
was  due,  and  promising  to  make  an  advance  to  P.  K.  Reid  and  wife 
of  $1,500  when  requested  so  to  do,  and  its  refusal  to  make  the  ad- 
vance upon  request,  constitutes  a  fraud  upon  the  father  and  mother, 
which  resulted  in  an  injury  to  the  sons,  which  prevents  the  plaintiff 
from  any  recovery  herein.  The  testimony  on  this  point  was  sub- 
stantially to  the  effect  that  P.  K.  Reid  did  not  expect  the  plaintiff 
to  push  him  in  the  matter  of  the  indebtedness,  and,  if  he  gave  the 
mortgage,  it  might  affect  his  credit,  and  have  a  tendency  to  injure 
his  business  and  leave  him  without  sufficient  means  to  carry  on  his 
store,  and  that  he  feared  the  plaintiff  would  not  furnish  him  any  more 
goods  if  he  gave  the  mortgage.  Mr.  Walsh  then  wanted  to  know 
how  much  he  would  need  to  carry  on  the  store  until  fall,  when  he  ex- 
pected to  be  able  to  make  collection  from  the  farmers  who  were  in- 
debted to  him.  The  amount  was  figured  up,  and  stated  to  be  about 
$1,500;  and  then  Mr.  Walsh  promised  that  such  an  advance  would  be 
made  upon  request,  and  the  $1,500  was  added  to  the  amount  of  the 
indebtedness  due  to  plaintiff,  and  the  note  and  mortgage  was  given 
for  $5,000.  This  was  satisfactory  to  Mr.  Reid  and  wife,  and  they  then 
executed  the  mortgage.  After  the  execution  of  the  mortgage,  P.  K. 
Reid  turned  over  to  the  bank  at  Winnemucca,  to  whom  he  was  in- 
debted in  the  sum  of  about  $10,000,  all  of  his  goods,  and  consented  to 
a  receiver  taking  charge  thereof,  before  any  demand  was  made  on 
plaintiff  to  furnish  the  $1,500  worth  of  goods  as  promised.  At  the 
time  the  mortgage  was  foreclosed,  credit  was  given  for  said  $1,500 
by  plaintiff,  and  the  decree  was  entered  only  for  the  sum  admitted  to 
be  due.  The  reason  given  by  the  plaintiff  in  declining  to  send  any 
more  goods  is  contained  in  a  letter  as  follows : 

"P.  K.  Reid,  Esq.,  Lovelock:  ♦  ♦  ♦  According  to  your  letter  of  the  17th. 
you  evidently  understood  that  we  were  to  render  assistance  to  the  bank. 
Our  idea  always  was  to  assist  you.  When  we  received  the  security,  it  was 
to  cover  advances  already  made  you,  and  to  also  cover  such  further  advances 
as  we  might  make  to  you.  The  bank  people  were  to  carry  your  a/c  as  here- 
tofore, with  such  securities  as  they  then  had.  Since  that  time,  however,  the 
bank  has  taken  actual  possession;  and  any  goods  we  might  furnish  would 
merely  strengthen  the  bank's  position,  apd  be  of  no  assistance  to  you,  and 
certahily  not  to  us." 

From  all  the  facts,  it  clearly  appears  that  there  was  no  fraud  com- 
mitted, no  deception  or  misrepresentation  made  on  the  part  of  plain- 
tiff, to  the  injury  of  the  defendants.     The  objections  urged  by  P.  K. 
Reid  and  his  wife  induced  the  plaintiff  to  make  the  promise.    The 
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conversation  between  the  parties  with  reference  to  the  promfse  of 
plaintiff  to  make  a  further,  advance  necessarily  implied  that  P.  K. 
Reid,  as  well  as  the  plaintiff,  should  "act  in  good  faith."  It  was  the 
act  of  the  defendant  P.  K.  Reid  in  placing  all  the  goods  in  the  store, 
in  the  possession  of  the  receiver  for  the  bank  that  furnished  the 
cause  for  the  nonfulfillment  of  the  promise.  Even  if  it  could  be  held 
that  there  was  any  damage  to  P*  K.  Reid,  he  has  certainly  waived  it. 
His  time  to  speak  was  afforded  him  in  the  foreclosure  suit.  By  his 
silence  and  nonappearance  in  that  suit  and  in  this  he  has  waived 
whatever  right  or  remedy,  if  any  he  ever  had,  to  claim  that  the  plain- 
tiff had  been  guilty  of  any  conduct  resulting  in  any  damage  to  him ; 
and,  from  my  conclusion  upon  the  facts  of  this  case,  it  is  apparent 
that  the  sons  have  no  cause  of  action  against  the  plantiff  upon  this 
ground.  Graham  v.  Railroad  Co.,  102  U.  S.  148,  154,  26  L.  Ed. 
106. 

Let  a  decree  as  prayed  for  be  entered  in  favor  of  plaintiff,  with 
costs. 


WARNER  V.  MISSOURI  PAO.  RY.  00.  et  al.    WALKER  v.  SAME. 
MEIGS  V.  SAME. 

(Circuit  Court,  W.  D.  Tennessee.    December  9,  1901.) 

N06.  3,538,  3,540,  3,542. 

1.  LiBBi/— Pleading  in  Action  against  Corporation— Sufpiciknct  of  Allb- 
GATiON  OP  Express  Malice. 

Under  tbe  decisions  of  the  supreme  court  of  the  United  States,  limiting 
the  liability  of  a  corporation  for  the  malice  of  its  agent  In  the  publication 
of  a  libelous  letter,  if  on  the  face  of  plaintifTs  declaration  it  be  a  privi- 
leged communication,  the  essential  averment  of  express  malice  in  the 
pleading  should  not  be  confined  to  a  bare  statement  "that  the  defendant 
corporation  acted  maliciously,  with  the  deliberate  intent  and  purpose  to 
defraud  the  plaintiff,"  but  should  go  further,  and  connect  the  corporation 
with  the  express  malice  of  the  agent  by  a  substantive  averment  that  it 
had  authorized  the  writing  and  publication  of  the  letter,  or  that  it  had 
ratified  such  acts,  or  else  of  facts  from  which  such  authority  or  ratifica- 
tion is  to  be  implied.  But  a  demurrer  for  want  of  such  averments  was 
overruled  because  no  adjudicated  case,  so  far  as  the  court  was  advised, 
had  required  them,  and  the  cases  seem  to  permit  proof  of  those  facts  on 
the  same  general  averments  of  malice  as  would  be  sufiicient  if  the  suit 
were  against  an  individual. 

&  Same. 

A  letter  written  by  a  superintendent  of  a  railroad  company  to  the  presi- 
dent of  a  news  company,  calling  his  attention  to  an  alleged  misbehavior 
of  the  news  agent  in  charge  of  a  stand  in  the  railroad  company's  station 
bouse,  and  inviting  an  investigation  of  the  facts,  is  a  privileged  communi- 
cation; but  if  the  plaintiff  avers  that  the  defendant  railroad  company 
acted  maliciously,  with  deliberate  purpose  to  defame  him,  the  case  must 
go  to  an  issue,  and  cannot  be  dismissed  on  demurrer. 

8.  Same— Identification  of  Plaintiffs  as  Persons  Defamed. 

The  same  rule  applies  to  an  allegation  that  defendant  published  the 
libel  of  and  concerning  the  plaintlfif,  and,  although  the  letter  only  refers 
to  the  parties  as  "your  agent"  and  "two  girls  of  tender  years,"  if  the 
extrinsic  facts  averred  In  the  declaration  connect  the  three  several  plain- 
tiffs with  the  occasion,  so  that  they  can  be,  by  those  facts,  identified,  the 
case  must  go  to  an  issue,  and  cannot  be  dismissed  on  demurrer.    The 
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question  whether  the  stated  facts  do  Identify  the  plaintiffs  as  the  persons 
defamed  Is  one  for  the  Jury  or  the  court  on  the  trial  of  the  Issues  Joined. 

Actions  at  Law  for  Libel.     On  demurrer  to  declarations. 

Jere  Home  and  Tim.  E.  Cooper,  for  plaintiffs. 

McFarland  &  Neblett  and  Turley  &  Turley,  for  defendants. 

HAMMOND,  J.  It  has  not  been  doubted  that  on  the  merits  of 
these  demurrers  they  should  be  sustained,  if  we  are  to  consider  fair 
and  reasonable  inferences  to  be  drawn  from  the  facts  stated  in  the 
declarations.  The  difficulty  has  been  one  of  pleading  and  essential 
distinctions  between  that  which  may  be  decided  in  actions  of  libel 
on  demurrer,  as  questions  of  law,  and  that  which  only  can  be  decided 
on  issue  joined  and  upon  the  evidence  offered  or  admitted  at  the 
trial. 

These  are  suits  against  three  associated  corporations,  which  we 
may  now  treat  as  one,  for  an  alleged  libel  by  the  publication  of  a 
letter  set  forth  in  haec  verba  in  the  declarations,  which  also  we  may 
treat  as  one.  The  letter,  in  my  judgment,  is  clearly  a  privileged  com- 
munication on  the  face  of  it,  and  made  more  certainly  so  by  the 
averments  of  the  declaration,  seemingly  unnecessary,  as  a  strict 
matter  of  form  in  pleading,  "that  said  J.  D.  Moore  is  constituted  the 
superintendent,  *  *  *  and  that  it  is  a  part  of  his  official  duty 
to  supervise  the  management  of  said  railway  lines,  depots,  stations," 
etc.,  "and  to  maintain  good  order  and  decent  behavior  therein." 
The  letter  is  a  communication  by  him  to  another  employe  of  the 
company,  or,  what  is  the  same  thing,  the  grantee  by  contract  of  the 
privileges  of  occupying  the  station  house  for  the  purpose  of  serving 
the  passengers  awaiting  there  with  lunches  and  other  conveniences 
for  their  use.  It  concerns  a  suggested  investigation  by  that  employe 
of  the  alleged  indecent  behavior  of  a  subemploye  of  the  defendant 
company,  or,  what  is  the  same  thing,  the  employe  of  the  grantee  of 
the  privilege  who  attended  to  the  lunch'  stand  and  served  the  wants 
of  the  passengers  in  the  station  house.  It  is  difficult  for  my  mind 
to  conceive  a  more  thoroughly  privileged  communication,  on  th6 
most  familiar  rules  of  law  on  that  subject,  and  I  have  been  strongly 
inclined  to  dismiss  at  least  the  suit  of  that  subemploye  on  that 
ground. 

The  question  of  privileged  communication,  on  the  face  of  the  al- 
leged libel,  is  always  one  of  law  for  the  court  on  demurrer.  13  Enc. 
PI.  &  Prac.  59.  And  also  it  is  a  question  of  law  when  the  facts  are 
conclusively  developed  on  the  trial.  Trussell  v.  Scarlett  (C.  C.)  18 
Fed.  214;  Locke  v.  Bradstreet  Co.  (C.  C.)  22  Fed.  771.  As  to  the 
other  plaintiffs,  the  fact  of  a  privileged  communication  is  quite  as 
clear  on  the  face  of  the  declarations.  They  were,  on  the  occasion 
to  be  investigated,  the  companions  of  the  subemploye  of  the  defend- 
ant company  at  its  lunch  stand ;  that  is,  the  lunch  stand  of  the  com- 
pany pro  hac.  It  being  in  the  company  station  house  for  the  com- 
pany's purposes  and  conveniences,  it  was,  for  the  purposes  of  this  case 
and  as  to  these  plaintiffs,  the  company's  possession.  These  two  plain- 
tiffs were  either  licensed  visitors  in  the  company's  station  house, — 


Digitized  by 


Google 


116  112  FEDERAL  REPORTER. 

its  waiting  passengers, — or  else  trespassers.  In  either  of  these  rela- 
tions they  were  subject  to  the  company's  police  supervision,  and  the 
investigation  of  their  alleged  indecent  behavior  on  the  company's 
premises  with  the  company's  employe  was  the  privilege  of  the  com- 
pany, and  that  privilege  might  be  exercised  through  the  means  of 
the  letter  set  out  in  the  declaration.  Whether  this  privilege  was 
absolute  or  conditional  is  quite  immaterial  on  the  consideration  of 
this  demurrer,  because  the  conditions  are  plainly  set  out  in  the  aver- 
ments of  the  declaration. 

But  our  trouble  is  that  it  is  strenuously  insisted  by  the  plaintiffs 
that  their  declarations  allege  that  the  publication  was  made  with 
malice  on  the  part  of  the  company ;  that  malice  takes  away  the  privi- 
lege; and  that  malice  always  is  a  question  of  fact  for  the  jury,  and 
never  a  question  on  demurrer  for  the  court.  And  this  is  so,  cer- 
tainly, if  the  peculiar  malice  of  a  corporation,  in  such  cases,  has  been 
properly  pleaded  in  the  declaration.  Also  it  is  strenuously  insisted 
that  the  fact  of  publication  is  one  for  the  jury,  and  cannot  be  deter- 
mined on  demurrer.  White  v.  Nicholls,  3  How.  266,  1 1  L.  Ed.  591 ; 
Chiatovich  v.  Hanchett  (C.  C.)  88  Fed.  873;  Saunders  v.  Baxter,  6 
Heisk.  383.  It  is  argued  that  the  declarations  do  not  limit  the  al- 
leged publication  to  the  addressee  of  the  letter,  but  make  the  broad 
allegation  of  publication  generally  by  the  defendant  company,  and 
that  until  the  evidence  is  in  the  court  cannot  say  what  other  publica- 
tion there  may  have  been  in  addition  to  that  made  to  the  addressee 
of  the  letter.  This  would  be  conclusive  against  the  demurrer  if  the 
suits  were  against  individuals,  and  not  a  corporation,  and  all  the 
cases  cited  by  counsel  on  the  point  of  pleading  malice  are  against 
individuals,  and  not  corporations.  I  have  found  no  case,  and  none 
has  been  cited,  which  decides  the  point  as  to  how  express  malice  is 
to  be  averred  against  a  corporation  in  an  action  of  libel,  particularly 
where  the  case  requires  express  malice  to  be  especially  pleaded  and 
proved,  as  it  always  does  when  the  alleged  libel  on  its  face  is  privi- 
leged ;  for  it  must  be  remembered  that  express  malice  against  a  cor- 
poration, without  capacity  to  act  except  through  its  agents  author- 
ized expressly  or  impliedly  as  such,  is,  in  the  nature  of  the  thing, 
peculiar.  Does  the  express  malice  of  an  agent  suffice  in  pleading 
or  in  proof  of  the  fact?  Shall  the  ill  will  of  an  agent  be  imputed  to 
the  corporation  on  a  bare  declaration  of  express  malice  dn  its  part, 
leaving  the  plaintiff  at  large  to  prove  whatever  express  malice  there 
may  be  on  the  part  of  any  agent  capable  of  ill  will  towards  the  plain- 
tiff ?  or  must  the  plaintiff,  as  in  other  cases  of  pleading,  aver  the  par- 
ticular facts  showing  that  the  express  malice  of  a  particular  agent — 
one  or  more — concerned  in  the  transaction  is  imputable,  because  of 
his  authority  to  bind  the  company  to  a  responsibility  for  his  express 
malice?  or  must  he  plead  a  ratification,  if  that  fact  be  relied  upon  to 
bind  the  company?  These  are  not  suggestions  of  the  old  difficulties 
lying  in  the  way  of  charging  a  corporation  with  actionable  malice, 
such  as  have  been  brushed  aside  by  the  decisions  that  it  may  be  so 
liable;  but  it  is  a  question  of  the  proper  method  of  pleading  that 
peculiar  kind  of  malice  for  which  alone  the  latest  of  the  cases  in  the 
supreme  court  say  a  corporation  may  be  punitively  or  otherwise  held 
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liable  In  tort.  The  cases  in  libel  against  individuals  may  not  be  con- 
clusive on  this  point.  Nor  is  the  question  unaffected  by  the  differ- 
ences between  common-law  and  code  methods  of  pleading  a  fact 
necessary  to  be  especially  pleaded. 

It  is  important  to  examine  the  exact  averments  of  this  declaration 
in  that  behalf.  It  opens  on  this  point  thus :  "That  on  the  i8th  day 
of  June,  1899,  *^^  said  defendants  [the  three  associated  corporations 
being  the  only  defendants]  wrotfe  and  published  of  and  concerning 
'  the  plaintiff  the  following  false,  malicious,  and  defamatory  letter, 
with  intent  to  defame  the  plaintiff.''  It  closes  on  the  same  point 
thus:  "Plaintiff  avers  that  said  libelous  writing  is  false;  that  the 
same  was  made  and  published  of  the  plaintiff  by  the  defendants 
falsely  and  maliciously,  with  the  deliberate  intent  and  purpose  to  de- 
fame him,  the  said  plaintiff." 

There  are  no  facts  stated  in  the  declaration  tendine  to  show  any 
malice,  except  such  as  may  be  implied  from  the  face  of  the  privileged 
communication  itself,  and  such  as  may  be  implied  from  the  averment 
that  it  was  published  by  the  defendant,  no<  matter  how.  It  is  not  in 
any  way  shown  how  it  was  published,  except  by  the  letter  of  the 
superintendent  to  the  addressee,  and  as  to  the  writer  no  ill  will  or 
express  malice  is  an)nvhere  averred.  "A  complaint  showing  on. its 
face  that  the  alleged  libelous  publication  is  privileged  will  be  demur- 
rable, notwithstanding  an  allegation  that  the  publication  was  false 
and  malicious.  It  a  publication  is  privileged,  express  malice  must 
be  averred.  It  is  not  sufficient  to  allege  that  the  language  used  was 
false  and  malicious,  but  it  must  be  averred  that  the  defendant  acted 
maliciously."    13  Ena  PI.  &  Prac.  59. 

Now,  how  is  it  to  be  averred  that  a  defendant  corporation  "acted 
maliciously"?  And  how  is  this  "express  malice"  to  be  proved? 
Clearly,  even  as  between  mere  individuals,  the  opening  clause  of  the 
declaration  falls  within  the  condemnation  of  the  paragraph  just  cited 
from  the  Encyclopedia.  Does  the  other  clause  of  the  declaration 
meet  the  requirements  of  the  law  of  pleading,  as  stated  in  the  En- 
cyclopedia? Is  the  second  clause  any  different  from  the  first? 
There  is  some  difference  in  the  phrasing  of  the  words,  but  nothing 
more,  unless  a  difference  is  to  be  found  in  the  use  of  the  word  "de- 
liberate" in  the  second  clause  not  found  in  the  first,  and  the  addition 
of  the  word  "purpose"  in  conjunction  with  "intent."  I  have  wished 
to  trace  the  cases  out,  both  as  to  individuals  and  corporations,  to 
see  how  "express  malice"  is  averred,  but  the  reports  rarely  give  the 
pleadings,  and  it  is  difficult  to  do  so  in  busy  times,  for  either  court  or 
counsel. 

If  we  turn,  now,  to  the  great  case  of  Railway  Co.  v.  Prentice,  147 
U.  S.  loi,  13  Sup.  Ct.  261,  37  L.  Ed.  97,  we  fiind,  in  a  case  where  a 
conductor  grossly  maltreated  a  passenger  with  every  circumstance 
of  contumely  and  disgrace,  that  the  court  decided  that  "a  railroad 
corporation  is  not  liable  to  exemplary  or  punitive  damages  for  an 
illegal,  wanton,  and  oppressive  arrest  of  a  passenger  by  the  con- 
ductor of  one  of  its  trains,  which  it  has  in  no  way  authorized  or  rati- 
fied." And  in  the  subsequent  and  equally  great  case  of  Gaslight  Co. 
T.  Lansden,  172  U.  S.  534,  19  Sup.  Ct  296,  43  L.  Ed.  543,  the  same 
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ruling  was  applied  in  a  libel  case  based  on  a  personal  letter  written 
by  the  defendant  corporation's  "general  manager."    The  court  saidN.- 

**In  this  case  no  specified  authority  was  pretended  to  hare  been  given 
the  general  manager,  Lreitch,  to  write  the  letters  which  he  sent  to  Brown, 
or  to  authorize  the  publication  of  anything  whatever  in  the  periodical 
named.  We  are,  then,  limited  to  an  inquiry  whether  the  evidence  is  suffi- 
cient upon  which  a  Jury  might  be  permitted  to  base  an  inference  that 
Leitch  had  the  necessary  authority  to  act  for  the  company  in  this  business." 
172  U.  S.,  at  page  544,  19  Sup.  Gt.,  at  page  300,  and  43  L.  Ed.,  at  page  548. 

This  was  said  both  as  to  compensatory  and  punitive  damages, 
and  the  corporation  was  given  a  new  trial. 

Neither  of  these  rulings  arose  upon  a  question  of  pleading,  but  one 
cannot  read  these  and  other  cases  without  seeing  that  they  are  de- 
velopments of  the  law  of  malice  as  applied  to,  corporations,  and  are 
intended  to  correct  misunderstandings  prevalent  in  adjudicated  cases. 
On  the  general  principles  of  pleading,  whether  at  common  law  or 
under  our  modern  codes,  such  a  condition  of  limitation  on. the  liar 
bility  of  a  corporation  for  the  express  malice  of  its  agents  should  re- 
quire, and  does,  in  my  judgment,  a  special  averment  of  authority  or 
of  ratification,  or  else  such  a  special  statement  of  facts  as  would  on 
their  face  show  by  the  averments  that  authority  or  ratification  is 
to  be  reasonably  implied.  This  kind  of  pleading  would  save  long 
trials  of  insubstantial  suits,  and  that  is  what  pleadings  are  intended 
to  do.  The  general  averment  that  a  corporation  "acted  maliciously" 
is  inappropriate  to  its  limited  liability  and  incongruous  in  fact.  It 
does  not  give  a  defendant  corporation  notice  of  what  it  has  to  meet 
with  regard  to  its  dealings  with  its  agents  that  should  bind  it  to  a 
liability  for  them  on  account  of  their  malicious  acts.  It  is  appropri- 
ate enough  as  to  an  individual,  or  as  to  the  agent  of  a  corporation,  in 
a  personal  suit  against  him,  to  say  that  he  "acted  maliciously."  But 
€1  corporation  cannot  "act  maliciously."  It  only  authorizes  its  agents 
to  do  so,  and  this  authority  is  the  substantive  averment;  or  it  rati- 
fies the  act  of  the  agent,  and  this  ratification  becomes  the  substan^- 
tive  averment ;  or  else  the  substantive  averment  is  to  be  found  in  a 
"statement  of  facts"  which  shows  on  the  face  of  that  statement  that 
the  authority  or  ratification  is  to  be  implied.  Nothing  like  either  of 
these  is  shown  in  this  declaration,  and  on  that  theory  the. demurrers 
should  be  sustained.  But  not  finding  any  adjudicated  case  establish- 
ing this  view  of  the  law  of  pleading  express  malice  as  against  a  cor- 
poration, I  do  not  feel  authorized  to  adopt  it,  reasonable  as  it  seems 
to  me. 

The  defendants'  demurrer  and  argument  go  upon  the  theory  that 
the  agent  had  no  authority  to  act.  The  declaration  says,  in  effect, 
that  he  did,  if  we  are  to  take  the  above-quoted  expressions  of  the 
declaration  as  sufficient,  under  so  general  a  form,  to  aver  that  fact. 
The  malice  of  the  corporation  being  sufficiently  averred,  if  it  be, 
takes  away  the  defense  of  privileged  communication  appearing  on  the 
face  of  the  pleading,  but  leaves  it  to  operate  at  the  trial,  if  no  au- 
thority to  write  and  publish  be  shown,  either  expressly  or  impliedly, 
or  if  no  ratification  be  proven  under  these  all  too  general  averments, 
under  any  system  of  good  pleading,  .  - 
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There  is  another  ground  of  demurrer,  based  on  the  alleged  want 
of  identity  of  the  plaintiffs ;  but  the  declaration  states  the  extrinsic 
facts  relied  on  to  connect  the  alleged  libel  with  the  plaintiffs,  and  as 
fully  as  possible  in  a  pleading  without  stating  mere  matters  of  evi- 
dence. The  evidence  to  come  may  not  be  sufficient,  but,  as  a  plead- 
ing, the  averment  that  the  allegel  libel  of  the  letter  and  its  publication 
was  of  and  concerning  the  plaintiffs  is  sufficient  of  itself,  if  the  ex- 
trinsic facts  stated  be  specific  enough  as  to  time,  occasion,  atid  cir- 
cumstatfce  of  identification  of  the  person  meant  to  be  accused  by  the 
alleged  libelous  publication,  13  Enc.  PI.  &  Prac.  39,  40.;  Pursell 
V.  Archer,  Peck  (Tenn.)  317;  Bank  v.  Bowdre,  92  Tenn.  740,  23  S.  W. 
131;  Banner  Pub.  Co.  v.  State,  16  Lea,  176,  57  Am.  Rep.  216; 
Shannon's  Code,  §  4618;  Td.  §  4660,  subds.  20,  21;  Le  Fanu  ▼. 
Malcomson,  i  H.  L.  Cas.  636.  These  authorities  show  that,  like 
malice,  publication  and  the  identity  of  the  plaintiffs  are  questions  for 
the  jury,  and  not  for  the  court  on  demurrer.  It  seems  quite  impossi- 
ble, on  the  authorities,  to  defend  a  libel  suit  by  demurrer,  since  so 
nuich  i^Jeft  to  be  developed  only  by  the  proof  at  the  trial. 

Demurrer  overruled. 


BUPBEMB  COUNOIL  OF  AMERICAN  LEGION  OF  HONOR  T.  GETZ. 
(Circuit  Court  of  Appeals,  Third  Circuit    December  4,  1901.) 

L  LiVB  iNsuRANCB^BBNEFrr  Associations— Contracts  with  Mei^brrs. 

The  general  agreement  of  the  members  of  a  fraternal  and  Insurance 
order,  on  joining  the  same,  that  they  will  be  governed  by  the  then  exist- 
ing laws  of  the  order,  and  all  future  adopted  amendments  thereto,  binds 
them  only  as  to  amendments  and  changes  having  relation  to  the  organ- 
ization generally,  and  does  not  amount  to  a  reservation  to  the  order  of 
the  right  to  alter  the  contract  made  by  a  member's  insurance  certificate 
without  his  consent,  nor  can  such  consent  be  implied  from  the  fact  that 
the  body  attempting  to  make  such  alterations  is  made  up  of  representa- 
tives elected  by  the  subordinate  lodges. 

%  Samb— Law  Governing  Contracts. 

A  contract  of  life  insurance  is  to  be  construed  in  accordance  with  the 
laws  of  the  state  where  made.i 

flL  Same— Arbitrary  Crangb  of  Contracts— Amendment  of  Bt-Laws. 

Under  the  law  of  Pennsylvania,  as  settled  by  decision,  a  fraternal  In* 
surance  society  has  no  power  to  arbitrarily  reduce  the  amount  which  it 
has  contracted  to  pay  to  the  beneficiary  of  a  member  on  bis  decease 
from  $5,000  to  $2,000,  by  an  amendment  to  its  by-laws  declaring  that 
$2,000  shall  be  the  highest  amount  paid  on  any  benefit  certificate  there- 
tofore or  thereafter  issued. 

# 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  East- 
em  District  of  Pennsylvania. 
For  opinion  below,  see  109  Fed.  261. 
Murdock  Kendrick,  for  plaintiflf  in  error. 
John  M.  Vanderslice,  for  defendant  in  erron 

Before    ACHESON    and    GRAY,  Circuit  Judges,  and  KIRK- 
PATRICK,  District  Judge. 

1  What  law  goYems  policies,  see  note  to  Corley  r.  Association,  46  C.  C.  JL 
287« 
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KIRKPATRICK,  District  Judge.  The  record  in  this  case  shows 
that  Peter  C.  Getz,  on  the  7th  day  of  April,  1888,  became  a  com- 
panion of  the  Supreme  Council  of  the  American  Legion  of  Honor, 
and  as  such  made  application  for  sixth-degree  membership  to  Wel- 
come Lodge,  No.  1,062,  of  the  order,  located  in  Philadelphia,  Pa., 
and,  having  complied  with  the  requirements  of  the  order,  received 
a  benefit  certificate  as  a  statement  of  the  contract  existing  between 
himself  and  the  said  supreme  council.  The  certificate  sets  out  that 
in  consideration  of  full  compliance  with  all  the  laws  of  the  Supreme 
Council  of  the  American  Legion  of  Honor  now.  existing  or  hereafter 
adopted,  and  the  condition  herein  contained,  the  Supreme  Council 
of  the  American  Legion  of  Honor  thereby  agreed  to  pay  to  Clara 
L.  Getz,  wife,  $5,000,  upon  satisfactory  proof  of  death,  while  in 
good  standing  upon  the  books  of  the  said  supreme  council,  of  the 
companion  therein  named,  subject,  however,  to  certain  restrictions, 
none  of  which,  save  the  third,  relating  to  sick  benefits,  are  applicable 
to  the  case  at  bar.  It  appears  that  the  said  Peter  C.  Getz  died  No- 
vember 15,  1900,  while  in  good  standing  upon  the  books  of  the  said 
supreme  council,  and  that  he  had  complied  with  all  the  by-laws  that 
were  to  be  performed  on  his  part,  and  that  prima  facie  his  widow^ 
Clara  L.  Getz,  who  brings  this  suit,  was  entitled  to  recover  the 
Slim  of  $S,ooo,  stipulated  for  in  the  contract,  less  a  small  sum  ad- 
mitted to  have  been  paid  as  a  sick  benefit. 

The  affidavit  of  defense  sets  up  two  matters  which  the  defend- 
ant claims  are  a  bar  to  the  plaintiff's  recovery.  It  alleges  thit  at 
the  fourteenth  regular  session  of  the  defendant  at  Atlantic  City,  N. 
J.,  in  August,  1900,  the  defendant  regularly,  duly,  and  legally  adopted 
an  amendment  to  its  by-laws,  to  be  thereafter  known  as  by-law  55, 
Laws  American  Legion  of  Honor,  which  reads  as  follows:  "Two 
thousand  dollars  shall  be  the  highest  amount  paid  by  the  order  on 
the  death  of  a  member  on  any  benefit  certificate  heretofore  or  here- 
after issued.  *  *  *"  That  this  by-law  went  into  force  Novem- 
ber I,  1900,  a  few  days  prior  to  the  death  of  Peter  C.  Getz.  The 
defendant  says  that  because  at  the  time  said  Getz  made  applica- 
tion to  become  a  member  of  defendant  association  he  agreed  to 
conform  in  all  respects,  and  be  bound  by  the  then  existing  laws, 
and  all  future  adopted  amendments  and  enactments,  no  larger  sum 
can  be  recovered  than  the  $2,000  mentioned  in  said  by-laws,  not- 
withstanding the  contract  calls  for  the  payment  of  a  larger  sum. 

Interpreting  the  agreement  upon  which  the  defendant  relies,  and 
giving  it  the  proper  force  and  effect  intended  by  the  parties,  we 
must  consider  the  circumstances  under  which  it  was  made,  and  the 
object  to  be  attained.  Getz  was  about  to  become  a  member  of  the 
defendant  association,  which  had  adopted  certain  by-laws  for  its 
governance,  and  certain  rules  and  regulations  which  tended  to  pro- 
mote fraternal  feeling,  and  the  social,  moral,  and  intellectual  edu- 
cation of  its  members.  These  were  to  be  binding  upon  Getz  as 
upon  all  other  members  of  the  association,  and,  inasmuch  as  ex- 
perience might  show  that  for  the  accomplishment  of  these  pur- 
poses changes  in  the  by-laws  might  be  expedient,  it  was  provided 
that  Getz  should  agree  to  such  amendments  as  might  seem  to  the 
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members  to  be  necessary  to  further  those  ends.  To  this  extent, 
and  no  further,  we  think  the  agreement  goes.  The  contract  with 
the  supreme  council  had  not  yet  been  made,  and  we  cannot  con- 
ceive that  it  was  in  the  mind  of  cither  party  that  the  defendant  by 
this  agreement  should  be  free  to  abrogate  any  contract  into  which 
it  might  enter  with  the  member,  or  that  the  benefits  which  he  might 
seek  to  obtain  could  be  swept  away  at  the  will  of  the  defendant, 
and  without  his  consent.  The  contract  to  pay  Clara  L.  Getz  $5,000 
evidenced  by  the  benefit  certificate  could  not  be  altered  or  defeated 
by  this  agreement. 

It  is  urged  on  behalf  of  the  defendant  that  the  said  Getz  was 
represented  through  his  accredited  agents  and  representatives  at 
the  said  fourteenth  regular  session  of  defendants  held  at  Atlantic 
City,  N.  J.,  August,  1900,  and  assented,  through  his  representatives 
and  agents,  to  the  adoption  of  the  by-law  No.  55,  above  set  forth, 
and  he  is  bound  thereby.  Of  course,  it  was  competent  for  Getz, 
by  express  agreement,  to  waive  his  right  to  receive  anything  on 
his  benefit  certificate.  This  he  might  do  in  person  or  through  an 
agent.  But  it  does  not  appear  that  he  has  done  so.  The  affidavit 
of  the  defense  fails  to  state  how  or  in  what  manner  any  assent  of 
the  said  Getz  was  given  to  said  by-law,  other  than  that  his  accred- 
ited representative  and  agent  was  present  at  the  said  session  of 
the  defendant  at  Atlantic  City,  when  the  by-law  was  adopted.  No 
express  agency  is  alleged,  and  we  are  of  the  opinion  that  sufficient 
facts  are  not  stated  to  warrant  the  court  in  concluding  that  any 
assent  was  authoriz:ed  or  actually  given.  In  Hale  v.  Aid  Union 
the  question  raised  here  was  presented  to  the  court,  and  it  was 
held  that  ''a  contract  between  an  association  such  as  defendant 
and  one  of  its  members  cannot  be  impaired  or  altered  by  either  of 
the  parties  thereto  except  so  far  as  the  power  to  do  it  is  reserved. 
The  benefit  certificate  was  accepted  subject  to  the  right  of  the  cor- 
poration to  amend  its  by-laws,  and  to  change  the  contract  so  far 
as  the  by-laws  made  it,  but  not  in  so  far  as  the  contract  is  made  by 
the  benefit  certificate  itself."  This  judgment  was  affirmed  by  the 
supreme  court  (168  Pa.  377,  31  Atl.  1066),  and  is  to-day  the  law 
of  Pennsylvania  as  interpreted  by  its  court  of  last  resort.  The  con- 
tract before  us  is  a  Pennsylvania  contract,  and  must  be  construed 
according  to  its  laws.  Assurance  Soc.  v.  Clements,  140  U.  S.  226^ 
II  Sup.  Ct.  822,  35  L.  Ed.  497. 

The  record  shows  the  defendant  to  be  entitled  to  some  deduction 
from  the  whole  amount '  called  for  by  the  certificate.  It  is  men- 
tioned by  the  court  below.  It  should  be  allowed,  and  the  judgment 
of  the  court  'in  all  things  affirmed* 
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EASTMAN,  GARDNER  &  00.  V.  NEWMAN. 

(Oircuit  Court  of  Appeals,  Fifth  Circuit.    December  3,  1901.) 

No.  LOGO. 

1.  Appeal— Questions  Presented  by  Record. 

An  assignment  of  error,  based  on  the  refusal  of  the  trial  court  to  give 
a  peremptory  instruction  for  defendant  presents  no  question  for  con- 
sideration by  the  appellate  court,  where  the  record  fails  to  show  that 
any  instruction  was  requested  by  defendant,  and  does  not  contain  the 
charge  given  by  the  court 

a.  Same— Review— Ruling  on  Motion  for  New  Trial. 

The  refusal  to  set  aside  a  verdict  and  grant  a  new  trial,  because  the 
verdict  is  contrary  to  the  evidence,  the  law,  or  the  instructions  of  the 
court  is  not  reviewable  on  a  writ  of  error  in  the  federal  courts. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  Mississippi. 

This  case  was  tried  in  the  court  below  on  the  following  declara- 
tion : 

"State  of  Mississippi,  County  of  Jones.  Alonzo  Newman,  a  citizen  of  Jones 
county,  Mississippi,  by  his  attorneys,  complains  of  Eastman,  Gardner  and 
Company,  a  corporation  doing  business  in  the  state  of  Mississippi,  for  that 
whereas,  the  defendant  on  the  9th  day  of  February,  1808,  in  the  town  of 
Laurel,  Jones  county,  Mississippi,  was  possessed  of,  using,  and  operating  a 
certain  mill  in  said  town,  county,  and  state,  for  the  manufacture  of  lumber. 
Plaintiff  charges  that  on  the  day  and  date,  and  in  the  county  and  state 
above  mentioned,  he  was  an  employ^  of  the  said  Eastman,  Gardner  and 
Company  in  the  capacity  of  a  day  laborer,  and  it  was  his  duty  to  ride  oq 
defendant's  sawmill  carriage  in  the  sawmill  above  mentioned,  for  the  pur- 
pose of  sticl^ing  the  'dog'  in  the  logs,  as  they  rolled  on  said  carriage,  to  be 
conveyed  to  the  band  saw,  in  said  mill,  operated  in  conjunction  with  said 
carriage,  to  be  sawed  into  lumber,  and  it  was  also  plaintiff's  duty  to  other- 
wise assist  in  operating  said  carriage  for  the  sawing  of  logs  at  said  band 
saw,  in  said  mill.  And  thereupon  it  became  and  was  the  duty  of  defend- 
ant and  defendant's  superior  officers,  agents,  and  employes  in  charge  of 
said  mill,  and  of  all  persons  having  the  right  to  control' and  direct  the  serv- 
ices of  plaintiff  in  said  mill,  to  use  due  care  in  its  management,  and  due 
care  in  directing  plaintiff's  services  and  duties.  Yet  the  defendant  through 
its  superior  officers  in  charge  of  said  sawmiU  carriage,  and  those  having 
the  right  to  control  and  direct  his  servants  on  same,  was  recltlessly,  willfully, 
wantonl3%  and  grossly  negligent  and  did  not  do  its  duty  nor  use  due  care  in 
this  behalf,  but,  on  the  contrary,  while  plaintiff,  with  all  due  care,  caution, 
and  diligence,  was  then  and  there  attending  to  his  aforesaid  duties  on  said 
sawmill  carriage,  he  was  ordered  several  times  by  his  superior,  one  Clark, 
the  sawyer  in  charge  of  and  operating  said  sawmill  carriage  and  said  band 
saw  in  said  mill,  upon  which  plaintiff  was  working,  as  aforesaid,  to  remove 
a  plank  which  had  got  caught  between  said  carriage  and  the  live  rollers,  upon 
which  the  lumber  is  carried  away  from  said  l>and  saw,  but  plaintiff  each 
time,  on  account  of  the  perilous  undertaking,  refused  to  remove  said  plank 
until  said  carriage,  which  was  still  in  motion,  was  stopped.  Said  Clark  then 
stopped  said  carriage,  and  said  to  plaintiff,  in  a  rough  and  commanding  tone, 
"Damn  you,  get  that  plank  out  or  get  off  the  carriage;"  whereupon  plaintiff 
then  and  there,  and  while  said  carriage  was  standing  still,  with  all  due  care, 
caution,  and  diligence,,  stepped  off  of  said  carriage,  and  removed  said  plank 
from  the  position  before  mentioned,  and  was  then,  with  all  due  care,  caution, 
and  diligence,  proceeding  to  return  to  his  station  aforesaid,  and  had  grasped 
hold  of  the  dog  lev^r  on  said  carriage  for  the  purpose  of  stepping  upon  it 
(said  carriage),  and  while  in  this  position  of  extreme  peril  defendant  through 
the  aforesaid  Clark,  the  sawyer,  who  controlled  and  directed  plaintiffs  serv- 
ices on  said  carriage  in  said  sawmiU,  without  warning  to  plaintiff,  did  will- 
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I  fally/  recklessly,  wantonly,  and  through  gross  liegligence,  c&lise  said  carriage 

to  be  suddenly  and  violently  started  and  moved  toward  the  west,  jerking 
!  plaintiff  so  suddenly  and  unexpectedly  that  he  was  thrown  with  great  force 

I  and  violence  upon  said  carriage,  which  was  tiien  being  propelled  rapidly 

toward  Its  western  limit,  hurling  plaintiff's  right  leg  against  said  band  saw 
in  passing  It;  said  defendant,  through  said  Clark,  then  suddenly  and  violently 
moved  said  carriage  toward  the  east,  hurling  plaintiff's  left  leg  against  said 
band  saw  in  passing  it;  by  means  whereof  plaintiffs  right  leg  was  then 
and  there  sawed  off  below  the  knee,  and  his  left  leg  was  also  nearly  sawed 
in  two  below  the  knee,  and  he  was  otherwise  hurt,  wounded,  and  bruised, 
.  and  by  means  of  these  premises  plaintiff  was  sick  and  disordered  for  a  long 
time,  and  was  maimed  for  the  balance  of  his  natural  life,  and  has  suffered, 
and  still  suffers,  the  greatest  mental  and  physical  pain;  to  the  damage  of 
plaintiff  in  the  sum  of  $18,000.00,  and  therefore  he  brings  this  suit,  and  de- 
mands of  and  from  defendant  Judgment  for  the  aforesaid  sum,  and  costs  of 
suit." 

— ^And  the  following  pleas  thereto : 

"And  now  comes  the  defendant,  by  its  attorneys,  and  defends  the  wrong 
and  injury,  when,"  etc.,  "and  says  that  it  is  not  guilty  of  the  said  supposed 
grievances  laid  to  its  charge,  or  any  or  either  of  them,  in  the  manner  and 
form  as  the  plaintiff  hath  in  his  declaration  complained  against  it,  and  of 
this  It  puts  itself  upon  the  country."  "And  for  further  plea  In  this  behalf 
the  defendant  says,  action  non,  because  it  says  that  the  injuries  complained 
of  by  the  plaintiff  were  the  direct  result  of  his  own  contributory  negligence, 
and  not  of  the  negligence  of  the  defendant,  and  this  it  is  ready  to  vorlfy." 
"And  now  comes  the  defendant,  and  defends  the  wrong  and  Injury,  then," 

I  etc.,  "and  says:    That  it  is  not  guilty  of  the  grievances  laid  against  it  in 

plaintiff's  declaration,  or  any  part  thereof,  and  of  this  it  puts  itself  upon 
the  country."  "The  plaintiff  will  take  notice  that  defendant  will  offer  evi- 
dence to  show  that  plaintiff  was  guilty  of  contributory  negligence,  which  was 

I  the  cause  of  the  injury  complained  of." 

W.  E.  Baskin,  for  plaintiff  in  error.     \ 
R.  E.  Halsell,  for  defendant  in  error. 

Before  PARDEE  and  SHELBY,  Circuit  Judges,  and  BOAR- 
MAN,  District  Judge. 

PARDEE,  Circuit  Judge  (after  stating  the  facts  as  above).  We 
find  a  bill  of  exceptions  in  the  record  covering  some  70  printed 
pages,  apparently  giving  a  history  of  the  case  from  impaneling  the 
jury  to  the  overruling  of  a  motion  for  a  new  trial.  While  we.  find 
therein  several  objections  noted  to  the  introduction  of  evidence 
which  were  overruled,  we  fail  to  find  therein  any  exceptions  taken 
to  such  rulings ;  nor,  in  fact,  from  the  beginning  to  the  end  of  the 
bill  of  exceptions,  do  we  find  that  the  defendant  below  excepted  to, 
or  was  dissatisfied  with,  any  ruling  of  the  court  until  after  the  ver- 
dict.    After  the  verdict  the  bill  of  exceptions  shows  the  following: 

**The  defendant  moves  the  court  to  set  aside  the  verdict  of  the  jury  in  the 
above-stated  cause  for  the  following  reasons,  to  wit:  (1)  The  court  erred  in 
refusing  to  grant  the  peremptory  instructions  requested  by  the  defendant 
(2)  The  verdict  of  the  jury  was  contrary  to  the  law  and  the  Instructions  of 
the  court  (3)  The  verdict  of  the  jury  was  contrary  to  the  evidence,  (4) 
Becanse  the  damages  are  excessive.  Assignment  of  errors  to  accompany 
motion  for  new  trial:  (1)  The  court  erred  in  refusing  to  grant  the  peremp- 
tory instructions  afeked  by  the  defendant  (2)  The  court  erred  in  refusing 
to  set  aside  the  verdict  of  the  jury  and  to  grant  the  defendant  a  new  trial." 

.  No  assignment  of  errors,  according  to  our  rules,  has  been  filed 
in  this  court,  and  the  case  has  been  argued  as  though  such  assign- 
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ment  had  been  here  filed,  and  also  as  though  the  record  shows 
that  the  defendant  below  asked  the  court  for  a  peremptory  instruc- 
tion for  the  defendant,  because  the  undisputed  evidence  showed 
that  Clark,  who  negligently  handled  the  machinery,  was  a  fellow 
servant  with  Newman,  the  plaintiff.  The  defendant  below  pleaded 
the  general  issue  and  contributory  negligence.  Conceding  that, 
under  the  general  issue,  the  defendant  may  invoke  the  fellow  serv- 
ant doctrine,  still  we  are  unable  to  find  in  the  record  that  the  matter 
was  mentioned  in  the  trial  court,  nor  can  we  find  that  any  time 
after  jury  sworn  and  before  verdict  rendered  the  defendant  re- 
quested any  instruction,  peremptory  or  otherwise,  on  any  ground 
whatever.  The  charge  to  the  jury  is  not  included  in  the  record, 
and  the  presumption  is  that  the  trial  judge  charged  the  law  correctly 
on  all  the  points  involved. 

The  refusal  to  set  aside  a  verdict  and  grant  a  new  trial,  because 
the  verdict  is  contrary  to  the  evidence,  the  law,  or  the  instruc- 
tions of  the  court,  is  not  reviewable  on  writ  of  error. 

The  declaration  warrants  the  judgment,  and  the  record  shows  no 
reversible  error.    Affirmed. 


WALLERSTBIN  V.  BRVIN  et  at 
(Olrcalt  Court  of  Appeals,  Third  Oircnlt    Deeember  0,  190L) 

1.  Bawkkuptcy— Provable  Claims— Advances  by  Partner. 

A  partner  cannot  claim,  In  competition  with  firm  creditors,  for  ad- 
vances, whether  of  goodff  or  money,  to  his  partnership. 

B.  Corporation8-#Contract8  Ultra  Vires— Estoppel. 

While  a  contract  of  partnership  entered  into  by  a  corporation  with 
natural  persons  may  be  ultra  vires,  and  not  enforceable,  while  executory, 
nevertheless,  after  it  has  been  executed,  and  the  corporation  has  em- 
barked its  funds  In,  and  supplied  goods  to,  the  firm,  such  funds  and 
goods  cannot  be  exempted  from  liability  for  the  partnership  debts,  or 
withdrawn  by  the  corporation  after  Insolvency  of  the  partnership,  and  to 
the  prejudice  of  its  general  creditors. 

8L  Bankritptcy— Corporation  as  Partner  of  Bankrupts— Ultra  Vires. 
.  Where  a  corporation  entered  into  partnership  articles  with  individuals, 
and  contributed  to  the  capital  of  the  firm  and  shared  in  its  management 
to  the  extent  of  such  acts  it  executed  the  contract  of  partnership,  and 
became  a  partner  de  facto;  and  it  cannot  ignore  the  status  thus  created, 
and,  by  asserting  that  the  partnership  agreement  was  ultra  vires,  prove 
a  claim  against  the  firm  in  bankruptcy,  in  competition  -with  general 
creditors,  for  advances  made  or  goods  sold  to  the  partnership. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
cm  District  of  Pennsylvania,  in  Bankruptcy, 
For  opinion  below,  see  109  Fed.  135, 

N.  Dubois  Miller,  for  appellant, 

Albert  B.  Weimer  (Reath  &  Reath,  of  counsel),  for  appellees. 

Before  ACHESON,  DALLAS,  and  GRAY,  Circuit  Judges. 

DALLAS,  Circuit  Judge.    We  have  no  doubt  that  the  agreement 
of  December  15,  1899,  between  Ervin,  Page  &  Co.,  Incorporated, 
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of  the  one  part,  and  Ervin  &  Fagan,  trading  as  Barnes  &  Co.,  of 
the  other  part,  would,  if  valid,  have  created  a  copartnership,  and 
that  it  was  therefore  an  agreement  which  the  corporate  party  there- 
to was  not  empowered  to  make.  But  this  affirmance  of  the  prop- 
osition upon  which  the  learned  counsel  of  the  appellant  has  mainly 
based  his  contention  does  not  involve  the  acceptance  of  his  conclu- 
sion. The  record  shows  that  the  corporation  of  Ervin,  Page  & 
Co.  did  in  fact  assume  the  partnership  relation  in  question,  and 
that  it  continued  therein  until  shortly  before  R.  T.  Ervin  &  Co, 
(successors  to  Barnes  &  Co.)  were  adjudged  bankrupts;  and  the 
only  question  now  for,  decision  is,  not  whether  Ervin,  Page  &  Co., 
in  making  the  agreement  of  December  15,  1899,  exceeded  its  cor- 
porate powers,  but  whether,  by  reason  of  its  de  facto  joinder  in 
the  partnership  of  R.  T.  Ervin  &  Co.,  its  claim  against  the  estate 
of  that  firm  in  bankruptcy  was  not,  on  objection  made  by  the  trus- 
tee on  behalf  of  creditors,  properly  disallowed.  By  the  terms  of 
the  agreement  the  appellant  was  to  contribute  for  the  purposes  of 
the  business  a  sum  not  to  exceed  $15,000.  It,  however,  actually 
did  advance,  from  time  to  time,  several  sums  of  money,  which  in  the 
aggregate  exceeded  that  amount,  and  for  this  excess,  viz.  $10,733.33, 
and  for  "goods  sold  and  delivered,"  to  the  price  value  of  $5,565.78 
(exclusive  of  $2,000,  not  now  in  question),  it  demanded  allowance 
of  proof.  The  $15,000,  which  it  is  admitted  was  "advanced  in  pur- 
suance of  the  agreement,  and  which  was  put  in  at  the  risk  of  the 
business,"  was  expressly  omitted  from  the  claim.  But  the  dis- 
tinction suggested  by  this  concession  rests  upon  no  legal  founda- 
tion. The  moneys  advanced  in  excess  of  the  amount  agreed  to  be 
contributed  were,  it  is  true,  in  many,  if  not  in  all,  instances,  called 
"loans,"  and  the  merchandise  supplied  was  no  doubt  regarded 
by  the  parties  themselves  as  having  been  "sold,"  and  it  may  well 
be  conceded  that  upon  any  accounting  between  the  partners  the 
appellant  would,  after  satisfaction  of  the  firm  debts,  be  entitled  to 
priority  of  credit  for  its  surplus  advances  of  either  kind ;  yet  as  the 
proof  proposed  would,  if  allowed,  have  reduced  the  fund  to  which 
the  general  creditors  of  the  firm  were  constrained  to  look  for  the 
partial  payment  of  their  claims,  the  law  imperatively  required  its 
rejection.  Whatever  may  have  been  the  understanding  of  the  par- 
ties, or  their  respective  rights  inter  se,  there  can  be  no  doubt  that, 
in  fact  and  in  law,  not  only  the  $15,000  agreed  to  be  contributed, 
but  also  the  additional  money  advanced  and  the  goods  supplied, 
were,  as  to  creditors,  eilibarked  in  the  business  of  the  firm.  They 
augmented  its  capital  and  enhanced  its  credit,  and  therefore  could 
not  in  any  manner  be  exempted  from  liability  for  its  debts.  Ex 
parte  Sillitoe,  i  Glyn.  &  J.  374 ;  Ex  parte  Hargreaves,  i  Cox,  Ch. 
440;  In  re  Mason  [1899]  i  Q.  B.  810;  Strattan  v.  Tabb,  8  111.  App. 
225;  In  re  Reiser,  ip  Hun,  202;  In  re  Savage,  Fed.  Cas.  No.  12,381 ; 
Houseal  and  Smith's  Appeal,  45  Pa.  484;  Barr  v.  McFall,  131  Pa. 
304,  18  Atl.  876. 

These  transactions  were,  at  the  time  of  the  adjudication  of  bank- 
ruptcy, fully  executed,  and  the  appellant  could  not  avoid  the  legal 
consequences  of  what  it  had  already  completely  done  by  showing 
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that  in  so  doing  It  had  overstepped  the  bounds  of  its  lawful  au- 
thority. The  trustee  in  bankruptcy  did  not  seek  to  enforce  an 
ultra  vires  contract,  nor  to  compel  the  performance  of  any  of  its 
provisions.  He  simply  insisted  that  a  status  which  had  been  created 
by  what  had  actually  occurred  should  not,  at  the  instance  of  a  party 
to  its  creation,  and  to  the  prejudice  of  innocent  third  parties,  be 
utterly  ignored,  and  we  think  that  in  sustaining  this  insistence  the 
court  below  was  clearly  right.  Bank  v.  Gray,  14  Barb.  471 ;  Cleve- 
land Paper  Co.  v.  Courier  Co.,  67  Mich.  152,  34  N.  W.  556;  Oil 
Creek  &  A.  R.  R.  Co.  v.  Pennsylvania  Transp.  Co.,  83  Pa.  160; 
Wright  v.  Line  Co.,  loi  Pa.  204,  47  Am.  Rep>  701 ;  Boyd  v.  Carbon 
Black  Co.,  182  Pa.  206,  37  Atl.  937. 

The  order  of  the  district  court  approving  the  referee's  disallow- 
ance of  the  appellant's  claim  is  affirmed. 


In  re  STANDARD   LAUNDRY  00. 

(District  Court,  N.  D.  California.    November  27,  1001.) 

No.  3,186. 

Bankruptcy— L1KN8— Estoppel  op  Trustee  to  Coktest. 

A  trustee  in  bankruptcy  cannot  attack  the  validity  of  a  chattel  mort- 
gage on  property  of  the  bankrupt,  which  was  expressly  recognized  by  a 
recital  in  the  bill  of  sale  by  which  the  bankrupt  obtained  title,  that  he 
took  the  property  subject  to  such  mortgage,  and  assumed  its  payment 
In  such  case  the  trustee  occupies  no  better  position  than  the  bankrupt, 
and  neither  can  hold  the  property  and  repudiate  the  mortgage.  ' 

In  Bankruptcy.    On  review  of  order  of  referee. 

Crowell  &  Leach,  for  trustee. 
S.  B.  McKee,  for  MuUer. 

DE  HAVEN,  District  Judge.  This  is  a  petition  by  the  trustee  for 
the  review  of  an  order  made  by  the  referee  directing  him  to  pay  to 
one  MuUer  the  proceeds  arising  from  the  sale  of  certain  personal 
property.  The  order  is  based  upon  a  finding  that  the  property  was 
subject  to  the  lien  of  a  chattel  mortgage  held  by  MuUer.  It  is  un- 
disputed that  the  bankrupt  acquired  title  to  the  personal  property 
mentioned  in  the  findings  of  the  referee,  under  a  bill  of  sale  executed 
to  it  by  Muller,  which  contained  a  recital  that  the  property  was  pur- 
chased by  the  bankrupt,  "subject  to  a  chattel  mortgage  for  $1,000.00 
now  subsisting  upon  the  said  personal  property,  and  which  is  as- 
sumed to  be  paid  by  the  second  party  hereto."  At  the  date  of  the 
bill  of  sale  Muller  was  the  holder  by  assignment  of  the  chattel  mort- 
gage thus  referred  to,  and  the  foregoing  recital  shows,  and  the  referee 
so  finds,  that  it  was  the  evident  intention  of  the  parties  to  the  bill 
of  sale  that  this  mortgage  should  be  recognized  as  a  subsisting  lien 
upon  the  property  transferred.  It  is  claimed  by  the  trustee — First, 
that  the  mortgage  covers  some  property  which  cannot  be  made  the 
subject  of  a  chattel  mortgage,  under  the  laws  of  this  state ;  second, 
that  it  is  void  because  not  executed  in  accordance  with  the  statute 
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relating  to  chattel  mortgages;  and,  lastly,  that,  if  ever  valid,  the 
mortgage  Hen  had  been  merged  in  the  legal  title,  and  was  conveyed 
by  Muller  to  the  bankrupt,  and  that  such  lien  was  not  revived  by  the 
recital  contained  in  the  bill  of  sale.  It  is  a  sufficient  answer  to  all  of 
these  contentions  to  say  that  the  trustee  is,  in  respect  to  the  property 
conveyed  by  the  bill  of  sale,  in  privity  with  the  bankrupt,  and  is 
therefore  estopped  by  the  above  recital  from  disputing  that  the 
mortgage  to  which  the  recital  refers  constitutes  a  valid  lien  upon  the 
property  described  therein.  Freeman  v.  Auld,  44  N.  Y.  50.  It  was 
said  by  Justice  Story  in  the  case  of  Mitchell  v.  Winslow,  2  Story,  630, 
Fed.  Cas.  No.  9,673,  "that  it  is  a  well-established  doctrine  that  (ex- 
cept in  cases  of  fraud)  assignees  in  bankruptcy  take  only  such  rights 
and  interests  as  the  bankrupt  himself  had,  and  could  himself  claim 
and  assert,  at  the  time  of  his  bankruptcy ;  and  consequently  they  are 
affected  with  all  the  equities  which  would  affect  the  bankrupt  himself 
if  he  were  asserting  those  rights  and  interests."  This  case  does  not 
belong  to  that  class  of  cases  in  which  a  trustee  or  assignee  in  bank- 
ruptcy is  permitted,  as  the  representative  of  the  creditors,  to  recover 
property  which  has  been  transferred  by  the  bankrupt  in  fraud  of 
creditors.  There  was  nothing  in  the  transaction  by  which  the  bank- 
rupt acquired  title  to  the  property  referred  to,  of  which  its  creditors 
have  the  right  to  complain.  The  bankrupt  did  not  thereby  transfer 
or  incumber  any  property  in  fraud  of  its  creditors,  and  the  trustee 
here  occupies  no  better  position  than  would  the  bankrupt  if  it  were 
assailing  the  validity  of  Muller's  mortgage,  and  cannot  be. permitted 
to  claim  the  property  for  the  benefit  of  the  estate,  and  at  the  same 
time  repudiate  the  agreement  under  which  the  bankrupt  acquired  title 
thereto.  "A  party  cannot  apply  to  his  own  use  that  part  of  the 
transaction  which  may  bring  to  him  a  benefit,  and  repudiate  the 
other,  which  may  not  be  to  his  interest  to  fulfill."  Heath  v.  West, 
28  N.  H.  108;  Peers  v.  McLaughlin,  88  Cal.  294,  26  Pac.  119,  22  Am. 
St.  Rep.  306. 
•The  order  of  the  referee  is  affirmed. 


OSBORNE  V.  PERKINS. 

(Clrcnit  Court  of  Appeals,  First  Circuit    November  11,  1901.) 

No.  397. 

1.  Bankruptcy— Refusal  op  Dischakge— Review  on  AppEAii. 

The  decision  of  a  court  of  bankruptcy  refusing  a  discharge  to  a  bank- 
rupt on  an  issue  of  fraud,  which  is  essentially  one  of  fact,  will  not  be 
reversed  on  appeal  unless  plain  and  manifest  error  appears.  1 

2.  Same— Fkaudulent  Concealment  op  Property. 

Where  it  is  shown  that  a  bankrupt,  although  duly  advised  that  he 
should  include  all  property  of  value  in  his  schedule,  in  fact  omitted  prop- 
erty of  value,  while  Including  other  property  of  no  value,  such  evidence 
warrants  a  finding  of  fraudulent  intent,  and  the  refusal  of  his  discharge 
unless  his  conduct  is  satisfactorily  explained. 

1  Appeal  and  review  in  bankruptcy  cases,  see  note  to  In  re  Eggert,  43  C. 
0.  A.  9. 
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8.  Save— Appeal-*Qu^8Tion  BETiswABtBi 

Where  no  objection  to  the  sufficiency  of  the  specification  of  objections 
to  the  discharge  of  a  bankrupt  is  presented  to  or  decided  by  the  district 
court,  the  question  cannot  be  considered  on  appeal. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Massachusetts. 

James  Hamilton,  for  appellant. 

J.  Arthur  Wainwright,  for  appellee. 

Before  COLT,  Circuit  Judge,  and  WEBB  and  ALDRICH,  Dis- 
trict Judges. 

ALDRICH,  District  Judge.  This  is  an  appeal  from  a  decree  of 
the  district  court  wherein  the  discharge  of  the  bankrupt  was  re- 
fused, and  raises  the  question  of  fact  presented  by  the  assignment 
of  errors.  The  assignment  of  errors  presents  no  question  of  law. 
The  discharge  was  refused  upon  findings  of  fact,  and  upon  the 
ground  that  the  bankrupt  knowingly  and  fraudulently  concealed 
property  from  the  trustee. 

This  issue  of  fact  was  raised  before  the  referee,  and  the  objec- 
tions to  the  discharge  were  heard  by  the  district  court  October  4, 
1899,  and  the  discharge  was  refused  upon  the  ground  that  the  omis- 
sion of  property  of  value  from  the  schedule  was  intentional.  Upon 
a  subsequent  rehearing  upon  evidence  and  argument,  the  judge 
again  refused  the  discharge  upon  the  ground  that  the  bankrupt  had 
knowingly  and  fraudulently  concealed  his  property. 

Where  the  issue  is  fraud,  the  essential  question  is  peculiarly  one 
of  fact  to  be  decided  by  the  tribunal  of  first  instance  upon  its  con- 
viction one  way  or  the  other  after  seeing  the  witnesses  and  hear- 
ing the  evidence.  To  such  a  situation  the  familiar  rule  applies  that 
the  finding  below,  whether  through  a  verdict  or  through  a  decision 
by  a  judge  or  a  chancellor,  will  not  be  disturbed  unless  the  ap- 
pellate court  can  clearly  see  that  it  is  opposed  to  the  weight  of  evi- 
dence, or,  as  otherwise  stated,  unless  plain  and  manifest  error  ap- 
pears. This  record  does  not  warrant  such  a  conclusion.  Indeed, 
it  is  clear  that  the  court  below  properly  refused  the  discharge. 
The  bankrupt,  upon  his  own  statement,  being  advised  that  he  should 
not  omit  property  of  value,  did  omit  property  of  value,  while  he 
scheduled  various  alleged  properties  which  were  of  no  value.  Such 
conduct  at  once  makes  a  strong  case  of  wrongdoing,  and,  unless 
satisfactorily  explained,  would  be  quite  conclusive  against  the  bank- 
rupt upon  the  issue  of  fraud.  Such  explanation  was  not  made  in 
this  case,  and  the  court  was  therefore  right  in  refusing  the  discharge. 

Another  question  was  first  made  upon  argument  here,  namely, 
that  the  charge  of  wrongdoing  was  not  stated  with  sufficient  par- 
ticularity in  the  creditor's  objections.  If  that  question  were  before 
us,  it  would  quite  likely  become  a  serious  one  for  the  objecting  cred- 
itor ;  but  the  record  does  not  show  that  any  point  was  taken  below 
as  to  lack  of  sufficient  particularity  in  the  amended  specification 
of  objections  by  the  creditor.  Therefore  no  question  of  law  was 
presented  to  that  court  for  a  decision,  and,  there  being  no  decision 
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of  such  a  question,  there  is  nothing  in  that  respect  to  appeal  from 
or  to  review;  neither  is  the  point  presented  by  the  assignment  of 
errors,  and  the  question  is  not  before  us.  The  record  does  show 
that  the  issue  of  fact  as  to  fraud  was  raised  upon  the  evidence,  and 
the  parties  fully  heard  thereon. 
The  decree  of  the  district  court  is  affirmed,  with  costs. 


In  re  DAVIS. 

(District  CojXTt,  D.  Massachusetts.    May  28,  1001.) 

No.  8,680. 

RssuLTnrG  Trust— Failubk  or  £xPBJiS8  Tbust— Payubnt  of  Consideratioh 

FOR  Ck>NYBTANOB  TO  ANOTHBR. 

Where  a  purchaser  of  property,  who  pays  the  consideration  therefor, 
causes  it  to  be  conveyed  to  another,  with  the  intention  that  it  shall  be 
held  in  trust  for  the  benefit  of  third  persons,  which  intended  trust  faUs 
becatuse  not  declared  in  conformity  to  the  statute  of  frauds,  the  grantee 
does  not  take  the  ben^cial  interest  in  the  property,  but  a  trust  results 
In  fayor  of  the  purchaser. 

In  Bankruptcy.  On  petition  for  an  order  requiring  the  trustee  to 
convey  to.  the  petitioner  property  claimed  to  have  been  held  by  the 
bankrupt  in  trust. 

Edward  I.  Baker,  for  petitioner  Sullivan, 
Weston-Smith  &  Walcott,  for  trustee. 
James  H.  Hickey,  guardian  ad  litem,  pro  se. 

LOWELL,  District  Judge.  I  find  the  facts  in  this  case  to  be  as 
follows:  Mrs.  Sullivan  paid  the  entire  original  consideration  for 
the  property,  and  since  the  purchase  has  paid  off  mortgages  thereon 
to  the  amount  of  $i,6oo.  She  never  intended  to  take  by  the  convey- 
ance any  title  to  the  property,  legal  or  equitable.  Had  she  so  intend- 
ed, there  was  nothing  to  prevent  her  from  substituting  her  name  for 
her  daughter's  in  the  deed  as  prepared,  which  could  have  been  done 
without  expense.  She  intended  the  entire  equitable  estate  for  her 
grandchildren's  benefit,  especially  for  their  education.  She  never 
intended  her  daughter  to  take  any  beneficial  interest  in  the  prop- 
erty, and  had  no  distinct  intention  that  she  should  take  any  legal 
interest.  As  to  the  legal  interest,  she  never  had  any  clear  inten- 
tion. Mrs.  Davis  did  not  know  about  the  conveyance  until  shortly 
after  it  was  made,  when  she  was  informed  generally  of  Mrs.  Sulli- 
van's intention.  She  neither  repudiated  nor  expressly  accepted  the 
trust.  Some  time  afterwards  she  mortgaged  the  property  as  her 
own,  and  still  later  inserted  the  same  in  her  bankruptcy  schedules. 
These  acts  were  unknown  to  Mrs..  Sullivan  until  after  bankruptcy, 
and  after  the  bankruptcy  Mrs.  Sullivan,  while  not  clear  as  to  her 
precise  legal  rights,  did  nothing  to  waive  them.  I  have  to  deter- 
mine whether  a  trust  results  in  favor  of  the  person  paying  the  con- 
sideration when  that  person  distinctly  intended  that  the  entire  bene- 
ficial interest  in  the  property  should  vest  in  another  not  the  gran- 
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tee,  and  intended  that  no  interest,  legal  or  beneficial,  should  vest  in 
herself.  Where  one  pays  the  consideration  for  real  estate,  and 
the  title, is  taken  in  another,  a  trust  in  favor  of  the  one  paying  the 
consideration  is  presumed  to  result.  If  the  grantee  is  a  child,  a 
counter  presumption  arises.  But  none  of  these  presumptions  are 
conclusive,  and  all  are  controlled  by  the  circumstances  of  the  par- 
ticular case.  As  it  appears  here  by  evidence  not  objected  to  that 
the  bankrupt  grantee  was  not  intended  to  take  any  beneficial  in-  ■ 
terest  in  the  property  conveyed,  she  is  to  be  deemed  a  trustee  for 
some  one,  whether  for  her  children,  as  Mrs.  Sullivan  intended,  or 
for  Mrs.  Sullivan,  because  the  trust  for  the  children  was  not  suffi- 
ciently declared,  this  court  cannot  determine  for  want  of  neces- 
sary parties.  That  a  trust  does  sometimes  result  in  favor  of  the 
person  paying  the  consideration  where  an  intended  trust  has  failed 
is  settled  law.  Perry,  Trusts,  157.  One  who  has  taken  the  legal 
title  to  land  upon  a  trust  which  cannot  be  enforced  cannot  retain 
the  beneficial  interest  in  it  against  the  person  who  has  failed  to  es- 
tablish the  trust,  whether  a  former  beneficial  owner  or  one  who  has 
paid  the  purchase  money.  If  the  petitioner  will  make  her  grandchil- 
dren parties  to  this  proceeding,  this  court  will  pass  upon  her  claims 
and  theirs.  As  things  stand,  no  resulting  trust  in  her  favor  is 
shown,  and,  unless  the  grandchildren  are  brought  in,  the  petition 
must  be  dismissed. 

(December  6,  1901.) 

Mrs.  Sullivan's  grandchildren  have  now  been  made  parties  de- 
fendant to  the  petition,  and  a  stipulation  has  been  entered  into  be- 
tween their  guardian  ad  litem  and  Mrs.  Sullivan,  whereby  Mrs. 
Sullivan  agrees  to  convey  the  real  estate  in  question  outright  to 
them  if  this  court  shall  direct  a  conveyance  to  her  by  the  trustee. 
By  their  guardian  ad  litem  the  grandchildren  have  withdrawn  op- 
position to  Mrs.  Sullivan's  petition.  Counsel  for  the  trustee  has 
objected  to  this  phrase  in  the  earlier  opinion:  "She  J  Mrs.  Sulli- 
van] intended  the  entire  equitable  estate  for  her  grandchildren's 
benefit."  If  the  phrase  be  taken  to  imply  that  Mrs.  Sullivan  con- 
ceived of  an  equitable  estate  in  all  its  technical  meaning  passing 
to  her  grandchildren,  doubtless  it  was  inaccurate,  since  she  had  no 
conception  of  the  technical  meaning  of  the  words  "equitable  estate" ; 
but  the  statement  is  accurate  if  it  be  taken  to  mean  that  she  in- 
tended the  property  altogether  for  her  grandchildren's  benefit,  and 
not  at  all  for  the  benefit  of  Mrs.  Davis.  A  trust  is  ordinarily  pre- 
sumed to  result  in  favor  of  one  paying  the  purchase  money  of  land 
as  against  the  grantee  named  in  the  deed.  In  this  case,  as  has 
been  said,  no  beneficial  interest  was  intended,  either  in  purchaser 
or  grantee.  Admitting  this,  at  least  for  the  sake  of  the  argument, 
the  trustee  here  contends  that,  where  the  person  paying  the  pur- 
chase money  intends  neither  a  beneficial  interest  in  himself  nor 
in  the  grantee,  but  exclusively  in  a  third  person,  and  where  the 
trust  in  favor  of  that  third  person  is  not  so  declared  as  to  be  enforce- 
able against  the  trustee,  the  grantee  there  takes  the  entire  benefi- 
cial interest.    In  other  words,  he  contends  that  a  resulting  trust 
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may  be  defeated  by  an  unsuccessful  attempt  to  create  a  trust  in 
favor  of  a  third  person;  that  in  such  case,  though  the  intended 
beneficiary  is  remediless,  yet,  as  between  the  person  paying  the 
purchase  money  and  the  grantee,  the  entire  beneficial  interest  will 
pass  to  the  latter. 

The  doctrine  of  a  resulting  trust  in  favor  of  the  person  paying 
the  purchase  money  of  an  estate  is  stated  in  Anonymous,  2  Vent. 
361  (in  I  Vern.  366,  the  case  is  named  Bird  v.  Blosse) : 

"Where  a  man  buys  land  in  another's  name,  and  pays  the  money,  it  wUl 
be  in  triirt  for  him  that  pays  the  money,  though  no  deed  declaring  the  trust 
for  the  statute  of  29  Car.  II.,  caUed  the  'Statute  of  Frauds,'  doth  not  extend 
to  trusts  raised  by  operation  of  law." 

A  century  later  Lord  Chief  Baron  Eyre  thus  explained  the  doc- 
trine in  the  opinion  of  the  court  of  exchequer : 

"The  clear  result  of  all  the  cases,  without  a  single  exception,  is,  that  the 
trust  of  a  legal  estate,  whether  freehold,  copyhold,  or  leasehold;  whether 
taken  in  the  names  of  the  purchaser  and  others  jointly,  or  in  the  name  of 
others  without  that  of  the  purchaser;  whether  in  one  name  or  several; 
whether  Jointly  or  successive, — ^results  to  the  man  who  advances  the  purchase 
money.  This  is  a  general  proposition,  supported  by  all  the  cases,  and  there  ts 
nothing  to  contradict  it;  and  it  goes  on  a  strict  analogy  to  the  rule  of  the 
common  law  that,  where  a  feoffment  is  made  without  consideration,  the  use 
results  to  the  feoffor."  Dyer  v.  Dyer,  2  Cox,  92,  93,  1  White  &  T.  Lead. 
Gas.  Eq.  208,  205. 

The  trust  is  presumed  to  result  from  the  circumstance  of  pay- 
ment alone.  It  results,  even  if  the  grantee  had  no  notice  of  the 
conveyance/  and  though  he  made  no  agreement,  oral  or  written,  to 
hold  the  estate  in  trust.  To  create  the  trust,  there  need  be  nothing 
savoring  of  fraud  or  misrepresentation  or  mistake.  The  trust  is 
not  fastened  upon  the  conscience  of  the  legal  owner  by  any  action 
or  inaction  of  his.  It  arises,  as  is  said  in  the  statute  of  frauds,  by 
operation  of  law.  The  trust  may  arise  in  an  aliquot  part  of  the 
property  conveyed,  or  in  an  estate  therein  less  than  a  fee  simple. 
The  nature  and  extent  of  the  beneficial  interest  which  passes  to 
the  person  paying  the  purchase  money  may  be  shown  by  parol. 
The  trust  in  favor  of  the  purchaser  which  is  presumed  to  result  may 
itself  be  rebutted  by  parol. 

The  trust  in  favor  of  the  grandchildren  which  was  intended  by 
Mrs.  Sullivan  is  enforceable  against  Mrs.  Davis  or  it  is  not.  Let  us 
suppose  that  it  cannot  be  enforced.  From  the  payment  of  the  pur- 
chase money  by  Mrs.  Sullivan  a  trust  is  presumed  to  result  in  her 
favor.  How  does  the  trustee  in  bankruptcy  of  Mrs.  Davis  seek  to 
rebut  this  presumption?  Mrs.  Davis  is  Mrs.  Sullivan's  daughter, 
and  from  some  relations  a  rebutting  counter  presumption  arises  in 
favor  of  the  grantee.  It  is  doubtful,  however,  if  this  counter  pre- 
sumption arises  from  the  relation  of  mother  and  daughter.  See 
Murphy  v.  Nathans,  46  Pa.  508 ;  Sayre  v.  Hughes,  L.  R.  5  Eq.  376 ; 
Johnson  v.  Wyatt,  2  De  Gex,  J-  &  S.  18;  Bennet  v.  Bennet,  10  Ch. 
Div.  474;  In  re  Orme,  50  Law  T.  (N.  S.)  51.  In  any  case  the  counter 
presumption  in  favor  of  a  grantee  who  is  the  child  of  the  purchaser, 
even  where  it  exists,  "is  not  a  presumption  of  law,  but  of  fact,  and  can 
be  overthrown  by  proof  of  the  real  intent  of  the  parties."     Institu- 
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tion  V.  Meech,  169  U.  S.  398,  407,  18  Sup.  Ct.  396,  400,  42  L.  Ed. 
793»  798.  "The  circumstance  of  one  or  more  of  the  nominees  being 
a  child  or  children  of  the  purchaser  is  to  operate  by  rebutting  the 
resulting  trust ;  and  it  has  been  determined  in  so  many  cases  that  the 
nominee,  being  a  child,  shall  have  such  operation  as  a  circumstance 
of  evidente,  that  we  should  be  disturbing  landmarks  if  we  suffered 
either  of  these  propositions  to  be  called  in  question,  namely,  that 
such  circumstance  shall  rebut  the  resulting  trust,  and  that  it  shall 
do  so  as  a  circumstance  of  evidence."  "Considering  it  as  a  circum- 
stance of  evidence,  there  must  be,  of  course,  evidence  admitted  on 
the  other  side."  Dyer  v.  Dyer,  above  cited.  As  it  is  abundantly 
clear  that  Mrs.  Davis  was  intended  to  take  no  beneficial  interest  in 
the  estate,  her  relation  to  Mrs.  Sullivan  is  unimportant,  and  the  case 
must  be  decided  as  if  she  were  a  stranger  in  blood.  The  trustee  thus 
stands  in  the  place  of  a  grantee  who  seeks  to  rebut  the  presumption 
that  the  trust  results  to  the  purchaser,  and  seeks  to  do  so  by  showing 
that  a  trust  was  intended  in  favor  of  a  third  person,  which  trust  is  not 
enforceable  against  the  grantee.  The  grantee  thus  claims  the  entire 
beneficial  interest  in  the  estate,  of  which  she  would  otherwise  have 
taken  nothing,  by  showing  that  a  beneficial  interest  was  intended  in 
some  one  else.  She  claims  a  beneficial  interest  in  property  because 
of  the  expressed  intent  that  she  should  take  no  beneficial  interest 
therein.  If  the  purchaser  had  said  nothing,  the  grantee  would  have 
taken  nothing.  Because  the  purchaser  has  said  that  the  grantee  is  to 
take  nothing,  the  grantee  claims  to  take  everything.  This  does  not 
appear  to  be  equitable.  The  intended  beneficiaries,  the  grandchil- 
dren, are  excluded  by  the  terms  of  the  supposition.  As  between  the 
grantee  and  the  purchaser,  neither  of  whom  was  intended  to  benefit, 
the  equity  of  the  purchaser  is  the  better.  It  is  true  that  there  are 
cases  in  which  it  has  been  asserted  that,  where  there  is  an  express 
trust,  there  can  be  no  resulting  trust.  But  if  by  "express  trust" 
is  meant  an  attempt  to  create  a  trust  by  parol,  the  statement  is 
clearly  too  broad.  Institution  v.  Meech,  i6q  U.  S.  398,  18  Sup. 
Ct.  396,  42  L.  Ed.  793 ;  Hall  v.  Congdon,  50  N.  H.  279 ;  Harrold 
V.  Lane,  53  Pa.  268.  These  cases  and  others  establish  that  an  at- 
tempted parol  trust  identical  with  the  resulting  trust  will  not  defeat 
the  latter.  Why  should  an  attempted  parol  trust,  which  differs  from 
the  resulting  trust,  have  a  more  destructive  effect,  so  long  as  it  is 
invalid,  and  cannot  itself  be  established?  Again,  if  a  difference 
between  the  intended  parol  trust,  which  has  failed,  and  the  trust 
which  would  otherwise  have  resulted,  will  defeat  the  latter,  and 
defeat  it  altogether,  how  great  must  be  the  difference  to  bring  this 
about?  Will  a  trust  in  the  half  of  an  estate,  which  results  from 
paying  half  the  purchase  money,  be  defeated  by  an  invalid  oral 
agreement  to  hold  **/2o  or  V*®  of  the  estate  for  the  person  paying 
half  the  money? 

Again,  it  is  settled  that,  upon  an  oral  declaration  by  the  pur- 
chaser that  the  grantee  is  to  take  the  beneficial  interest  in  part 
of  the  estate,  he  will  do  so,  and  the  beneficial  interest  in  the  re- 
maining part  will  pass  by  way  of  resulting  trust  to  the  purchaser. 
The  expression  by  the  purchaser  of  an  intention  that  the  grantee 
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shall  take  only  a  part,  causes  a  trust  in  the  rest  of  the  estate  to  re- 
sult. Rider  v.  Kidder,  lo  Ves.  360;  Cook  v.  Patrick,  135  111.  499» 
26  N.  E.  658,  II  L.  R.  A.  573.  Why  should  a  declaration  that  a 
grantee  is  to  take  nothing  defeat  the  resulting  trust,  and  cause 
him  to  take  everything?  Still  again,  it  is  settled  that,  where-  a 
trust  is  validly  declared  in  only  a  part  of  the  estate  conveyed,  the 
rest  of  the  estate  will  result  to  the  purchaser ;  and  the  like  happens 
where  a  trust  is  declared  in  the  whole  estate,  but  fails  in  part.  It 
is  hard  to  say  why  the  failure  of  a  valid  trust,  once  created,  should 
inure  to  the  benefit  of  the  purchaser,  while  a  failure  to  create  a 
valid  trust  inures  to  the  benefit  of  the  grantee.  Furthermore,  if  an 
attempted  trust  under  a  will  fails  because  contrary  to  the  statutes 
of  mortmain,  a  trust  results  to  the  heir.  See  Boson  v.  Statham, 
I  Eden,  508;  Russell  v.  Jackson,  10  Hare,  204.  It  should  seem 
that  a  trust  results  to  the  purchaser  in  the  case  of  a  deed  where 
the  intended  trust  fails  because  contrary  to  the  statute  of  frauds. 
Several  of  the  earlier  American  cases  narrowed  the  equitable  doc- 
trine of  resulting  trusts  unduly.  Thus  in  Bernard  v.  Bougard's 
Heirs  (Mich.)  Har.  143,  it  was  said  that  "payment  of  a  part,  or  any- 
thing less  than  the  whole,  will  not  raise  a  resulting  trust."  The 
error  of  this  statement  is  recognized  in  Dow  v.  Jewell,  21  N.  H.  470, 
following  White  v.  Carpenter,  2  Paige,  217,  240.  In  the  former 
case  it  was  said,  "The  trust  must  be  of  an  aliquot  part  of  the  inter- 
est of  the  property"  (page  488);  but  this  proposition  was  over- 
ruled in  Converse  v.  Noyes,  66  N.  H.  570,  22  Atl.  556,  where  a 
trust  was  held  to  result  in  a  remainder  after  a  life  estate.  In  Shel- 
don V.  Harding,  44  111.  68,  73,  it  was  said,  "A  resulting  or  implied 
trust  is  usually  created  by  the  purchase  of  land  with  the  money 
of  one  person  in  the  name  of  another  without  the  consent  of  the 
owner  of  the  means."  This  unusual  view  of  the  nature  of  a  re- 
sulting trust  may  account  for  the  language  of  Kingsbury  .v.  Burn- 
side,  58  111.  310,  328,  II  Am.  Rep.  67,  76,  where  the  court  said: 
"When  there  is  an  express  trust,  there  can  be  no  foundation  for 
an  implied  or  resulting  trust.  Whether  the  declaration  of  such 
trust  was  manifested  and  proved  by  some  writing  signed  by  the 
grantee,  within  the  meaning  of  that  statute,  is  the  question  which 
now  demands  our  consideration."  As  the  court  there  held  that  the 
intended  trust  was  validly  declared,  the  actual  decision  was  not  in 
point.  In  Stevenson  v.  Crapnell,  114  111.  19,  28  N.  E.  379,  and  in 
Moore  v.  Horslay,  156  111.  36,  40  N.  E.  323,  the  language  of  Kings- 
bury V.  Burnside  was  repeated,  but  the  actual  decisions  were  not  in 
point.  In  Dunn  v.  Zwilling,  94  Iowa,  233,  62  N.  W.  746,  there  was 
no  resulting  trust,  even  in  the  absence  of  an  express  parol  trust.  In 
Meech  v.  Institution,  8  App.  D.  C.  490,  509,  it  was  said,  "There  may 
be  cases  where,  upon  the  failure  of  an  express  agreement,  parties  may 
fall  back  on  a  resulting  trust ;  but  that  can  only  be  where  the  resulting 
trust  exists  independently  of  the  express  agreement  and  is  not  incon- 
sistent with  it."  The  decision  of  the  court  of  appeals  was  overruled 
by  the  supreme  court  in  Institution  v.  Meech,  109  U.  S.  398,  18  Sup. 
Ct.  396,  42  L.  Ed.  793.  There  one  Avery  paid  for  land  which  was 
conveyed  to  his  wife  upon  an  agreement  between  them  that  she 
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should  hold  the  land  for  her  life,  and  after  her  death  should  dis- 
pose of  it  by  devise,  either  to  Mr.  Avery  or  to  the  Smithsonian 
Institution.  In  any  case  it  was  agreed  between  husband  and  wife 
that  the  Smithsonian  Institution  should  receive  the  land  after  the 
death  of  the  survivor.  The  precise  terms  of  the  agreement,  which 
was  oral,  were  in  doubt.  Mrs.  Avery  died  intestate  before  her  hus- 
band. In  its  bill  the  complainant  claimed  equitable  title  to  the 
land  as  the  devisee  of  Mr.  Avery,  and  the  court  decreed  accordingly. 
There  are  expressions  in  the  opinion  which,  imply  that  the  parol 
trust  for  the  benefit  of  the  Smithsonian  Institution  was  valid  and 
enforceable,  but  the  general  effect  of  the  opinion  is  to  rest  the  com- 
plainant's equitable  title  upon  a  resulting  trust  to  Mr.  Avery  and 
his  devise  to  the  complainant.  Upon  the  whole,  also,  the  court 
seems  to  have  considered  that  the  parol  trust  was  substantially 
identical  with  the  resulting  trust,  and  that  the  latter  was  not  de- 
stroyed by  the  former.  But  it  is  clear  that  the  court  did  not  deem 
it  important  that  the  parol  trust  and  the  r/esulting  trust  should  be 
identical,  so  long  as  it  appeared  clearly  that  Mrs.  Avery  was  to 
take  no  beneficial  interest  in  fee.  If  the  trustee's  contention  in 
the  case  at  bar  be  sound,  then,  in  order  to  establish  a  resulting 
trust  to  Mr.  Avery,  the  court  must  have  been  satisfied  that  the 
parol  trust  differed  in  no  material  respect  from  the  resulting  trust; 
for,  had  there  been  any  material  difference,  the  case  would  have 
been  precisely  like  that  at  bar,  and  by  the  trustee's  contention  the 
court  would  have  been  required  to  hold  that  the  resulting  trust 
ivas  defeated  by  a  different  parol  trust,  and  that,  as  the  parol  trust 
failed  for  want  of  compliance  with  the  statute  of  frauds,  the  entire 
beneficial  interest  passed  to  Mrs.  Avery.  As  has  been  said,  how- 
ever, the  supreme  court  appears  to  have  deemed  the  identity  of 
the  parol  trust  and  the  resulting  trust  unimportant,  and  not  to  have 
rested  the  decision  upon  a  supposed  identity.  In  Emmons  v.  Moore, 
85  111.  304,  A.  bought  land,  and  had  the  conveyance  made  to  B., 
his  son.  At  the  time  of  the  purchase  he  expressed  an  intention 
to  make  by  the  purchase  provision  for  another  son,  C.  This  in- 
tention was  not  communicated  to  B.  until  some  time  afterwards. 
The  court  held  that  B.  took  no  beneficial  interest,  but  held  in  trust 
for  A.  or  C,  it  is  not  quite  clear  which.  In  Titcomb  v.  Morrill,  10 
Allen,  15,  it  was  held  that  a  voluntary  conveyance,  absolute  in  form, 
though  aided  by  an  oral  agreement  to  hold  for  the  benefit  of  the 
grantor,  raises  no  trust  in  his  favor.  This  decision  does  not  express 
the  law  of  all  the  states.  But  the  attempt  of  the  grantor  in  Tit- 
comb  V.  Morrill  to  set  up  a  resulting  trust  in  the  case  of  his  own 
voluntary  conveyance  was  there  expressly  distinguished  from  the 
case  "where  a  purchase  is  made  in  the  name  of  one  person,  and  the 
purchase  money  is  paid  by  another."  10  Allen,  18.  In  the  some- 
what analogous  case  of  a  will,  it  has  been  held  that,  if  property  is  de- 
vised in  trust  for  purposes  expressed  by  parol,  and  the  intended  bene- 
ficiary cannot  take  because  the  statute  of  wills  has  not  been  com- 
plied with,  yet  the  devisee  does  not  take  the  beneficial  interest, 
but  there  results  a  trust  in  favor  of  the  testator's  representatives. 
OUiffe  v.  Wells,  130  Mass.  221,  and  cases  cited.     It  is  true  that. 
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Upon  an  unqualified  devise  to  A.  no  trust  was  held  to  result,  though 
the  testator,  by  a  letter  communicated  after  his  death  to  A.,  re- 
quested A.  to  apply  the  devise  to  a  particular  purpose.  Wallgrave 
V.  Tebbs,  2  Kay  &  J.  313.  But  in  that  case  the  court  reached  the 
conclusion  that  the  testator  intended  A.  to  take  the  entire  benefi- 
cial interest,  and  to  leave  the  application  of  the  devise  to  his  mere 
honor,  uncontrolled  by  any  court.  That  is  not  this  case,  for  here 
Mrs.  Sullivan  intended  to  control  Mrs.  Davis'  discretion.  Let  us 
put  the  hardest  possible  case  to  test  the  theory  just  stated.  Let 
us  suppose  that  Mrs.  Sullivan  had  become  bankrupt,  instead  of  Mrs. 
Davis,  and  that  the  trustee  of  Mrs.  Sullivan  sought  to  recover  the 
property  from  Mrs.  Davis,  while  the  latter  was  trying  to  carry  out 
the  intention  of  Mrs.  Sullivan  for  the  benefit  of  the  grandchildren. 
Even  in  that  case,  it  must  still  be  said  that  Mrs.  Sullivan's  inten- 
tion was  not  to  rely  upon  Mrs.  Davis'  honor,  but  to  impose  on  her 
a  binding  trust.  If  that  intention  failed,  and  if  the  trust  did  not 
bind  the  grantee,  the  person  paying  the  purchase  money  would 
naturally  prefer  to  take  into  her  disposition  the  property  for  which 
she  had  paid,  rather  than  to  leave  it  altogether  in  the  disposition 
of  the  nominal  grantee.  If,  therefore,  the  trust  in  favor  of  the 
grandchildren  was  not  validly  declared,  there  was  a  resulting  trust 
in  favor  of  Mrs.  Sullivan.  Even  if  there  be  a  possibility  that  Mrs. 
Davis  so  agreed  to  hold  the  property  in  question  as  to  create  a 
valid  trust  for  the  grandchildren,  the  result  is  the  same.  After  the 
stipulation  entered  into  by  Mrs.  Sullivan,  the  guardian  of  the  chil- 
dren has  practically  withdrawn  opposition  to  the  petition  of  the  bill. 
By  that  stipulation  the  grandchildren  have  practically  ceased  to  be 
interested  in  the  establishment  of  the  trust.  They  are  to  have  the 
entire  beneficial  interest,  even  if  a  resulting  trust  is  declared.  There- 
fore the  court  is  justified,  considering  the  stipulation  and  the  action 
of  the  guardian  ad  litem,  in  granting  the  prayer  of  the  petition, 
even  if  there  be  a  possibility  that  the  trust  was  validly  declared. 
The  grandchildren  cannot  alienate  the  real  estate  without  the  con- 
sent of  their  guardian,  duly  appointed,  and  substantial  justice  is 
done  to  them  and  to  all.  The  prayer  of  the  petition  is  granted 
Decree  for  complainant,  without  costs. 


In  re  ROYAL, 

(District  Court,  B.  D.  North  Carolina.    December  2,  1901.) 

Bankruptcy— Discharge— Concealment  of  Assets. 

A  voluntary  bankrupt  stated  in  his  schedules  that  he  had  no  cash  on 
hand,  and  he  made  no  disclosure  of  any  during  his  examination,  but  it 
subsequently  appeared  that  at  the  time  of  the  filing  of  his  petition  he 
had  a  deposit  in  bank  exceeding  $100.  After  such  fact  was  shown  he 
made  no  application  to  amend  his  schedules,  and  no  offer  to  turn  the 
money  over  to  his  trustee.  Held,  that  under  such  circumstances  the 
omission  could  not  be  deemed  to  have  been  due  to  Inadvertence,  but 
that  he  must  be  considered  as  having  knowingly  and  fraudulently  con- 
cealed the  money  from  his  trustee,  and  to  have  made  a  false  oath  to  his 
schedules,  which  debarred  him  from  the  right  to  a  discharge. 
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In  Bankruptcy.    On  petition  for  discharge. 

W.  R.  Allen,  for  petitioner.  *^ 

H.  L.  Stevens,  for  creditors. 

PURNELL,  District  Judge.  The  referee  after  hearing,  on  Sep- 
tember lo,  1901,  the  petition  for  discharge,  under  district  rule  8, 
upon  objection  to  such  discharge,  certified  the  record  to  the  judge, 
and  the  cause  was  heard  at  Wilmington,  October  4,  1901.  The  fol- 
lowing facts  appear :  Jacob  H.  Royal  was  duly  adjudged  a  bankrupt 
on  his  own  petition,  filed  April  29,  1901.  At  the  time  the  petition 
was  filed  and  adjudication  made  the  bankrupt  had  to  his  credit  in  the 
bank  of  Clinton  $109.38,  which  amount  was  not  included  in  the 
schedules  filed,  or  afterwards  accounted  for  or  surrendered  to  the 
trustee  in  bankruptcy.    The  referee  in  his  report  says : 

"The  evidence  in  the  case  does  not  satisfy  the  referee  that  the  failure 
to  include  this  item  was  with  fraudulent  intent,  because  if  It  liad  been  in- 
cluded in  the  schedules  there  would  not  have  been  sufficient  property  to 
make  up  the  personal  property  exemption  to  which  the  bankrupt  is  entitled 
under  the  constitution.  The  referee  is  of  the  opinion  that  the  omission  to 
schedule  this  $109.38  was  by  inadvertence,  and  that,  under  the  circumstan- 
ces, is  not  sufficient  to  bar  the  discharge.  He  therefore  recommends  that 
the  discharge  be  granted." 

The  referee  states  other  objections  to  discharge  were  abandoned, 
and  in  the  argument  counsel  insisted,  on  the  first  and  second  objec- 
tions— ^First,  that  the  bankrupt  had  made  a  false  oath,  in  that  he  failed 
to  include  in  his  schedules  the  $109.38  balance  to  his  credit  in  bank; 
secondly,  that  he  has  fraudulently  and  knowingly  concealed  from 
the  trustee  the  said  amount  which  was  omitted  from  his  schedules  of 
assets,  and  which  aippears  to  have  been  to  his  credit  in  bank  at  the 
time  he  filed  his  petition  in  bankruptcy.  There  is  no  evidence  or 
suggestion  that  since  the  matter  has-been  called  to  his  attention  the 
bankrupt  has  paid,  or  offered  to  pay,  to  the  trustee  the  amount  omit- 
ted from  the  schedules.  The  objections  filed  are  in  compliance  with 
general  order  32  of  the  supreme  court.     18  Sup.  Ct.  xxxii. 

The  statute  (Bankr.  Act  1898,  §  14b)  provides  that  upon  the  hear- 
ing the  discharge  shall  be  granted,  unless  he  (the  bankrupt)  has  (i) 
committed  an  offense  punishable  by  imprisonment,  as  herein  provid- 
ed, or  (2)  with  fraudulent  intent  to  conceal  his  true  financial  condi- 
tion, and  in  contemplation  of  bankruptcy,  destroyed,  concealed,  or 
failed  to  keep  books  of  account  or  records  from  which  his  true  con- 
dition might  be  ascertained.  Objections  to  discharge  under  the 
second  clause  in  the  foregoing  section  were  filed,  but  not  pressed  on 
the  argument,  and  are  presumed  to  be  abandoned. 

The  offenses  by  a  bankrupt  punishable  under  the  bankruptcy  act 
are  (i)  knowingly  and  fraudulently  concealing  while  a  bankrupt,  or 
after  his  discharge,  from  his  trustee,  any  of  the  property  belonging 
to  his  estate  in  bankruptcy;  or  (2)  making  a  false  oath  or  account 
in,  or  in  relation  to,  any  proceeding  in  bankruptcy  (Bankr.  Act,  § 
29b,  cIs.  1, 2),  and  a  contempt  of  court  (section  41,  Id.). 

The  filing  of  a  petition  in  bankruptcy  is,  as  a  rule,  a  deliberate  act. 
Under  some  circumstances,  when  pressed  to  the  wall, — ^which  does 
not  seem  to  have  been  the  case  in  the  present  instance, — haste  is  nec- 
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essary,  and  errors  occur  in  making  up  schedules.  When  attention  is 
called  to  such  errors,  leave  to  amend  and  correct  is  always  granted* 
Ordinarily,  at  least  in  voluntary  proceedings,  the  party  seeking  the 
benefit  of  the  act — a  discharge  from  his  debts — ^makes  up  a  balance 
sheet, — ^schedules  his  assets  and  liabilities.  One  is  as  necessary  as 
the  other.  He  takes  a  solemn  oath  that  the  one  (a)  contains  a  full 
and  true  statement  of  all  his  debts,  and  the  other  (b)  contains  an 
accurate  inventory  of  all  his  property,  both  real  and  personal,  and 
such  further  statements  concerning  said  property  as  are  required  by 
the  provisions  of  "said  acts" ;  the  acts  of  congress  being  referred  to 
in  the  preceding  part  of  the  petition.  This  oath — one  of  the  forms 
prescribed  by  the  supreme  court — ^was  duly  taken  and  subscribed  on 
the  26th  day  of  April,  1901.  The  several  schedules,  showing  nom- 
inal assets  amounting  to  $13,659.50,  were  filed,  and  also  signed,  and 
under  the  item,  "Cash  on  Hand"  (Schedule  B,  2),  the  word  "None" 
is  written.  The  bankrupt  was  before  the  referee  May  13th,  and  on 
subsequent  days,  when  he  was  examined  and  cross-examined,  but 
says  nothing  about  the  money  in  bank ;  but  the  bank  account  filed  sis 
an  exhibit,  dated  June  28,  1901,  shows  this  balance  still  to  the  credit 
of  the  bankrupt.  It  does  not  appear  he  was  examined  as  to  this 
item  or  when  it  was  called  specially  to  his  attention,  and  this  does 
not  seem  to  be  essential,  in  view  of  the  oath  he  had  made  when  the 
petition  was  filed.  His  attention  was  directed  to  the  matter  prior 
to  the  hearing  before  the  referee  in  September,  or  before  this  court 
in  October,  and  yet  during  the  six  months  within  which  this  pro- 
ceeding has  been  pending  there  is  no  offer  or  suggestion  of  a  willing- 
ness to  correct  the  error,  if  it  was  an  error  in  the  first  instance. 

It  is  not  deemed  necessary  to  enter  into  a  dissertation  on  the 
meaning  of  the  words  "knowingly"  and  "fraudulently,"  as  used  in 
the  statute,  or  the  distinction,  not  noted  by  the  referee,  between  their 
use  and  with  "fraudulent  intent,",  which  does  not  appear  in  this  con- 
nection in  the  statute.  They  are  adverbs,  regularly  derived  and  well 
understood;  they  are  thus  used  in  the  statute.  If  the  item  of  the 
amount  in  the  bank  was  "inadvertently"  omitted  from  the  original 
schedules,  the  "inadvertence"  vanishes  when  the  subsequent  proceed- 
ings are  considered,  and  the  persistent  neglect  of  petitioner  to  correct 
the  error,  if  it  was  an  error  due  to  inattention,  oversight,  or  excusable 
negligence.  One  charged  with  a  misapplication  of  funds  might  with 
better  grace  claim,  as  an  excuse  or  defense,  inadvertence  in  the  rush 
of  business,  and  still  retain  that  for  which  he  has  failed  to  account. 
This  court  cannot  concur  in  the  very  optimistic  view  taken  by  the 
referee,  but  must  conclude  the  sum  of  $109.38  was  knowingly  omitted 
from  the  schedules  filed  with  the  petition,  and  was  knowingly  and 
fraudulently  concealed  from  the  trustee  after  the  petitioner  was  ad- 
judged a  bankrupt. 

The  ground  stated  by  the  referee  is  not  sufficient.  The  bankruptcy 
act  contemplates  that  a  petitioner  shall  schedule  and  surrender  his 
entire  estate, — ^all  his  property,  real,  personal,  and  mixed, — and  pro- 
vides specifically  how  the  exemptions  shall  be  set  aside  or  ^Hotted 
to  the  bankrupt.  To  permit  the  bankrupt  to  omit  from  his  schedules 
cash  on  hand,  or  any  other  property,  on  his  claim  that  he  would  h£  al- 
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lowed  such  property  as  an  exemption  would  be  to  defeat  one  of  the 
plain  provisions  of  the  law,  and  deprive  creditors  of  their  rights. 
The  act  does  not  contemplate  such  practice.  Parties  seeking  the 
relief  afforded  by  the  act  must  follow  its  provisions  and  the  rules 
made  in  pursuance  thereof. 

The  assets  scheduled  are,  nominally,  nearly  $14,000,  according  to 
petitioner's  valuation,  and  the  personal  property  exemption  in  North 
Carolina  is  $500.  This  court,  having  no  information  as  to  what  has 
been  realized  on  the  assets,  cannot  understand  why,  if  it  (the  deposit 
in  bank)  had  been  included  in  the  schedules,  there  would  not  have 
been  sufficient  property  to  make  up  the  personal  property  exemption 
to  which  the  bankrupt  is  entitled  under  the  constitution.  If  this 
were  true,  it  would  not  justify  a  false  oath  to  the  petition,  knowingly 
made,  which  this  view  seems  to  admit  inferentially,  or  knowingly  and 
fraudulently  concealing  from  the  trustee  while  a  bankrupt  property 
belonging  to  the  estate. 

The  action  of  the  bankrupt  in  this  case  was  a  palpable  violation 
of  the  statute  (Bankr.  Act,  §  29,  els.  i,  2),  in  knowingly  and  fraud- 
ulently concealing  while  a  bankrupt  from  his  trustee  property  be- 
longing to  his  estate  in  bankruptcy,  making  a  false  oath  in  relation 
to  a  proceeding  in  bankruptcy, — ^an  abuse  of  the  process  of  the  court 
which  amounts  to  a  contempt  punishable  as  a  crime,  and  good 
ground  for  refusing  a  discharge.  The  attention  of  the  grand  jury 
shoxild  be  directed  to  such  matters. 

It  is  therefore  considered,  ordered,  and  adjudged  that  the  recom- 
mendation of  the  referee  be  not  approved,  the  petition  be  dismissed, 
and  the  discharge  refused. 


In  re  MOSIER. 

(District  Court,  D.  Vermont.    December  2,  1901.) 

1.  Bankruptcy— Property  Vesting  in  Trustee— Interest  in  Estate, 

The  interest  of  a  bankrupt  in  his  father's  estate,  vested  before  the 
bankruptcy,  although  undetermined,  becomes  vested  by  the  bankruptcy 
in  his  trustee. 
a.  Same— Exemptions— Partnership  Property. 

A  bankrupt  who  is  also  surviving  partner  in  a  bankrupt  partnership, 
is  not  entitled  to  claim  exemptions  from  property  which  belongs  to  the 
partnership  estate. 
8.  Same— Partnership— Rights  op  Firm  Creditors  in  Estate  of  Partner. 
Joint  and  several  notes  given  by  partners  for  partnership  liabilities 
constitute  debts  of  the  partnership,  notwithstanding  the  individual  lia- 
bility of  the  partners  thereon,  and  the  holders  of  such  notes  are  not  enti- 
tled to  share  in  the  individual  estate  of  a  partner  in  banluruptcy. 

In  Bankruptcy.     On  review  of  decision  of  referee. 

Rustedt  &  Locklin,  for  bankrupt. 

Gaylord  F.  Ladd  and  Emmet  McFeeters,  for  trustee. 

WHEELER,  District  Judge.    The  lands  paid  for  by  the  partner- 
ship, although  deeded  to  the  partners  as  individuals,  belong  in  equity 
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to  the  partnership,  according  to  well-settled  principles;  but  those 
deeded  to  an  individual  partner,  and  treated  as  his,  as  if  paid  for 
out  of  partnership  funds,  to  be  reckoned  against  him  as  a  part  of  his 
shares,  are,  of  course,  his.  All  property  of  the  bankrupt,  from  what- 
ever source,  except  exemptions,  vests  immediately  in  the  trustee. 
The  interest  of  Mosier  in  his  father's  estate,  already  before  vested  in 
him,  although  undetermined,  would  apparently  be  so  vested  now  in 
the  trustee. 

Partnership  creditors  have  a  lien,  in  equity,  upon  partnership  prop- 
erty for  the  pavment  of  the  partnership  debts.  Washburn  v.  Bank, 
19  Vt.  278.  'fhis  right  is  expressly  provided  for  in  the  bankrupt 
law.  Section  5f.  But  individual  creditors  have  no  lien,  at  common 
law  or  in  equity,  upon  individual  property,  against  partnership  credit- 
ors for  individual  debts.  Bardwell  v.  Perry,  19  Vt.  292,  47  Am.  Dec. 
687.  That  right  is  provided  for  by,  and  rests  wholly  upon,  the  bank- 
rupt law.  Debtors  have  exemptions  only  out  of  what  they  own,  and, 
if  less  than  the  whole,  only  according  to  their  own  interests.  Part- 
ners in  an  insolvent  partnership  have  no  interests  of  their  own  in  the 
partnership  property,  but  the  whole  is  subject  to  the  lien  of  th^  part- 
nership creditors.  So  there  is  nothing  in  the  partnership  property  of 
such  a  partnership  out  of  which  the  surviving  partner  is  entitled  to 
any  exemptions.  The  decision  of  the  referee  is  as  to  all  these  mat- 
ters affirmed. 

The  joint  and  several  notes  gfven  by  the  partners  for  partnership 
liabilities  are  none  the  less  i>artnership  debts  because  the  partners 
are  also  individually  liable.  By  the  terms  of  the  same  section  of  the 
bankrupt  act,  no  part  of  the  separate  property  is  to  go  for  partner- 
ship debts  till  the  separate  debts  are  fully  paid.  Therefore  there  can 
be,  no  individual  assets  of  Mosier  in  which  these  partnership  creditors 
can  be  entitled  to  participate. 

Participation  of  joint  and  several  partnership  creditors  in  indi- 
vidual assets,  before  individual  creditors  are  paid  in  full,  denied. 


Ex  parte  DAVIS. 
(Clrcnlt  Court,  D.  Florida.    December  6,  1901.) 

1.  Attornbys— Punishment  for  Contempt— Federal  Statdtb. 

An  attorney  of  one  of  the  courts  of  the  "Cnlted  States  is  an  oflEicer  of 
such  court,  and  within  the  provision  of  Rev.  St,  §  725,  which  authorizes 
such  courts  to  punish  for  contempt  **the  misbehavior  of  any  of  the  oMcers 
of  said  courts  in  their  official  transactions."  1 

2.  Habeas  Corpus— Matters  Reviewable— Contempt  Proceedings. 

Where  a  court  has  jurisdiction  to  hear  and  decide  whether  a  person 
was  guilty  of  contempt  and,  if  foand  guilty,  to  impose-  punishment 
therefor,  its  finding  against  such  person  cannot  be  reviewed  on  a  writ 
of  habeas  corpus. 
8.  Contempts— Sbntbncb  in  Excess  of  Adthoritt— Relief  bt  Habeas 
Corpus. 

Under  Rev.  St  S  725,  which  authorizes  a  court  of  the  United  States 
to  punish  contempts  "by  fine  or  imprisonment  at  the  discretion  of  the 

1  Liability  of  attorneys  for  contempt  see  note  to  Anderson  v.  Comptors,  4S 

ac.A.7. 
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conrt,**  a  court  has  no  power  to  impose  both  a  fine  and  Imprisonment; 
but  where  It  has  done  so,  and  directed  that  the  person  adjudged  guilty 
of  contempt  shall  be  imprisoned  for  a  specified  time  and  until  he  pays 
the  fine  imposed,  such  person  is  not  entitled  to  a  discharge  on  a  writ 
of  habeas  coi'pus  until  he  has  either  served  the  term  of  imprisonment  or 
paid  the  fine. 

In  Chambers.    Proceedings  on  writ  of  habeas  corpus. 

The  petition  setting  forth  the  commitment  and  detention  of  the 
relator  charges  that  his  detention  is  illegal  on  the  following  grounds : 

(1)  That  the  commitment  under  which  your  petitioner  is  held  is  illegal  and 
void.  (2)  That  the  court  was  without  Jurisdiction  or  power  to  sentence  your 
petitioner  in  the  premises.  (8)  That  the  motion  upon  which  the  proceedings 
were  had  was  not  sworn  to  or  verified.  (4)  That  the  said  motion  does  not 
charge  petitioner  with  contempt  either  directly  or  by  implication.  (^  Be- 
cause by  the  said  motion  it  appears  that  petitioner  only  did  that  which  be 
was  authorized  to  do  as  an  attorney  at  law  in  behalf  of  his  clients.  (6) 
Because  there  is  no  allegation  that  the  acts  done  by  him  as  alleged  in  said 
motion  were  done  wrongfully  or  with  improper  motives.  (7)  Because  the 
commitment  is  irregular,  in  that  it  is  not  directed  to  the  keeper  of  the 
county  Jail  of  Escambia  county,  but  only  to  the  United  States  marshal  for 
the  Northern  district  of  Florida.  (8)  Because  the  said  commitment  does  not 
set  forth  such  acts  of  petitioner  as  in  law  amount  to  contempt  of  court  (9) 
Because  it  appears  therefrom  that  the  said  court  has  punished  as  a  contempt 
an  act  of  petitioner  which  in  law  is  not  contempt.  (10)  Because  the  facts 
set  forth  in  said  commitment  do  not  constitute  a  contempt  of  court  (11) 
Because  the  acts  of  petitioner  set  forth  and  related  in  said  commitment  were 
legal  and  proper.  (12)  Because  it  is  not  alleged  in  said  commitment  that  the 
acts  of  petitioner  were  contrary  to  right.  (13)  Because  it  does  afllrmatively 
appear  that  the  acts  set  forth  in  said  commitment  and  that  by  the  said 
court  were  held  to  be  contempt,  were  done  and  performed  by  petitioner  in 
the  proper  an^  Just  discharge  of  his  duty  as  an  attorney  at  law.  (14)  Be- 
cause it  is  not  alleged  in  said  motion  or  commitment  that  the  action  of  peti- 
tioner tended,  in  its  operation,  to  degrade  or  make  impotent  the  authority 
of  the  court  (15)  Because  it  is  not  alleged  in  said  motion  or  commitment 
that  the  action  of  petitioner  tended  in  any  manner  to  impede  or  embarrass 
the  due  administration  of  Justice.  (16)  Because  there  is  no  allegation  in 
said  motion  or  commitment  that  petitioner  intentionally  committed  the  said 
alleged  contempt  (17)  Because,  from  the  motion  filed,  it  is  apparent  that  no 
contempt  was  intended. 

The  writ  having  issued,  the  keeper  of  the  prison  makes  return 
that  he  holds  the  relator  by  virtue  of  the  following  commitment: 

United  States  of  America,  Circuit  Court  of  the  United  States,  Fifth  Circuit, 
Northern  District  of  Florida. 
The  President  of  the  United  States  to  the  Marshal  of  the  United  States 
for  the  Northern  District  of  Florida,  Greeting:  Whereas,  at  a  session  of  the 
circuit  court  of  the  United  States  for  the  Fifth  circuit  and  Northern  district 
of  Florida,  held  at  the  city  of  Pensacola,  in  said  circuit  and  district  on  the 
11th  day  of  November,  1901,  a  rule  to  show  cause  why  he  should  not  be 
punished  for  contempt  of  the  said  court  was  duly  made  and  entered  by  the 
said  court  against  Ezra  T.  Davis  for  causing  and  procuring,  as  attorney  of 
the  circuit  court  of  Escambia  county,  Florida,  a  summons  in  ejectment 
wherein  Florida  McGuire  was  plaiutill  and  the  Honorable  Charles  Swayne 
was  defendant  to  be  issued  from  the  said  court  and  served  upon  the  said 
Judge  of  this  court  to  recover  the  possession  of  block  91,  Cheveaux  tract 
in  the  city  of  Pensacola,  Florida, — a  tract  of  land  involving  a  controversy 
in  ejectment  then  depending  in  the  said  circuit  court  of  the  United  States 
in  a  case  wherein  the  said  Florida  McGuire  was  plaintiff  and  the  Pensacola 
City  Company  and  others  were  defendants, — upon  the  grounds:  <1)  That 
the  said  suit  in  ejectment  against  the  Judge  of  this  court  was  instituted  after 
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a  petition  to  this  Judge  to  recuse  himself  in  the  said  case  of  Florida  McGuire 
y.  The  Pensacola  City  Company  and  Others  had  been  submitted  to  the 
court  on  November  5,  1901,  and  denied,  and  after  the  said  judge  had  said  in 

open  conrt,  and  In  the  presence  of  the  said that  the  allegation  of  the 

said  petition  that  he,  or  syme  member  of  his  family,  were  interested  in  or 
owned  property  in  said  tract,  was  untrue,  and  had  stated  that  he  had  re- 
fused to  permit  a  member  of  his  family  to  buy  land  in  said  tract  because 
the  said  suit  by  Florida  McGuire,  involving  the  title  to  said  tract,  was  in 
litigation  before  him,  the  said  judge.  (2)  That  after  the  said  declaration  of 
the  said  judge  the  said  counsel  was  aware  that  neither  the  said  judge,  nor 
any  member  of  his  family,  were  the  owners  of  or  interested  in  any  part 
whatever  of  the  said  tract,  and  had  no  reason  to  believe  that  he  or  they 
were  so  interested,  and  knew  or  could  easily  have  known  that  the  said  block 
was  not  in  the  possession  or  control  of  any  one,  but  was  entirely  unoccupied. 
(3)  That  the  said  suit  was  instituted  against  the  said  judge  on  Saturday 
night,  the  9th  instant,  after  six  o*clock,  and  after  the  court  had  overruled 
the  motion  of  said  attorneys  to  postpone  the  trial  of  the  said  cause  of 
Florida  McGuhre  v.  Pensacola  City  Company  and  Others  for  a  week  or 
more,  and  after  the  said  judge  had  announced  to  the  counsel  aforesaid  that 
he  would  call  the  case  for  trial  on  Monday,  November  11,  1901.  and  would 
then  try  the  case,  unless  counsel  for  plaintiff  made  a  showing  why  he  should 
not  so  try,  and  the  said  counsel  had  announced  that  they  would  make  such 
showing.  (4)  That  the  said  B.  T.  Davis  was,  before  the  institution  of  the 
said  suit  against  the  said  judge,  cognizant  of  all  the  facts  herein  set  forth. 
Which  charges  w4re  in  violation  of  the  dignity  and  good  order  of  the  said 
court,  and  a  contempt  thereof.  And  afterwards,  to  wit,  on  the  12th  day  of 
November,  A.  D.  1901,  the  said  defendant  having  been  duly  served  with  an 
order  to  show  cause  why  he  should  not  be  punished  for  the  alleged  contempt 
aforesaid,  Which  order  was  returnable  at  said  time,  was  duly  tried  by  the 
court,  upon  his  answer  and  the  evidence  of  witnesses,  on  the  charges  afore- 
said in  the  said  rule  preferred,  and  a  verdict  of  guilty  was  duly  rendered  by 
the  said  court  against  the  said  defendant  Ezra  T.  Davis.  And  afterwards, 
on  the  same  day,  our  said  court,  by  reason  of  the  verdict  aforesaid  of  the 
said  court,  did  duly  sentence  the  said  Ezra  T.  Davis  to  be  imprisoned  in  the 
county  jail  of  Escambia  county.  In  the  state  of  Florida,  for  and  during  the 
term  and  period  of  ten  days  from  the  12th  day  of  November,  A.  D.  1901,  and 
further  to  pay  a  fine  or  penalty  to  the  United  States  government  of  one  hun- 
dred dollars,  and  that  he  stand  committed  until  the  term  of  said  sentence 
be  complied  with,  or  until  he  be  discharged  by  due  course  of  law;  the  said 
jail  being  the  place  duly  selected  for  the  imprisonment  .of  persons  convicted 
of  offenses  against  the  laws  of  the  United  States,  in  the  courts  thereof,  in 
said  Northern  district  of  Florida:  Now,  therefore,  you,  the  said  marshal, 
are  hereby  commanded  forthwith  to  convey  to  the  said  jail  at  Pensacola.  In 
the  state  of  Florida,  the  body  of  the  said  Ezra  T.  Davis,  and  deliver  him  to 
the  keeper  thereof.  And  you,  the  said  keeper.  In  the  name  of  the  president 
of  the  United  States  of  America,  are  hereby  commanded  to  receive  the  body 
of  the  said  Ezra  T.  Davis,  the  p^son  aforesaid,  into  your  custody,  and  him, 
the  said  Ezra  T.  Davis,  keep  in  the  said  jail  of  Escambia  county.  In  the 
state  of  Florida,  at  Pensacola,  for  the  full  term  and  period  of  ten  days  from 
the  12th  day  of  November,  1901,  and  until  the  said  fine  of  one  hundred  dollars 
be  paid,  or  until  he  be  discharged  by  due  course  of  law..  Herein  fail  not.  at 
your  peril,  and  make  due  return  of  what  yon  shall  do  in  the  premises  and  of 
this  writ. 

Witness  the  Honorable  Melville  W.  Fuller,  Chief  Justice  of  the  Supreme 
Court  of  the  United  States,  and  the  seal  of  this  court,  at  the  city  of  Pensacola, 
in  said  district,  this  twelfth  day  of  November,  A.  D.  1901. 

F.  W.  Marsh,  Clerk. 

A.  J.  Murphy,  for  relator. 

W.  A.  Blount,  for  respondent. 

PARDEE,  Circuit  Judge  (after  stating  the  facts).  Section  725  of 
the  Revised  Statutes  of  the  United  States  reads  as  follows : 
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'The  said  courts  shall  have  power  to  impose  and  administer  all  necessary 
oaths,  and  to  punish,  by  flue  or  Imprisonment,  at  the  discretion  of  the  court, 
contempts  for  their  authority:  provided,  that  such  power  to  punish  contempts 

''*«hall  not  be  construed  to  extend  to  any  cases  except  the  misbehavior  of  any 
person  in  their  presence,  or  so  near  thereto  as  to  obstruct  the  administration 
of  Justice,  the  misbehavior  of  any  of  the  o£Bc4rs  of  said  courts  in  their 
official  transactions,  and  the  disobedience  or  resistance  by  any  such  officer, 

"  or  by  any  party,  Juror,  witness,  or  other  person,  to  any  lawful  writ,  process, 
order,  rule,  decree  or  command  of  the  said  courts." 

The  relator  is  an  attorney  and  counselor  of  the  United  States 

circuit  court  for  the  Northern  district  of  Florida,  and  as  such  one  of 

r  the  officers  of  the  court,  within  the  intent  and  meaning  of  the  above 

I  statute.    As  such  officer,  he  was  and  is  charged  with  conduct  in 

r  and  out  of  court  which,  if  accompanied  with  malicious  intent,  or  if  it 

j  had  the  effect  to  embarrass  and  dbstruct  the  administration  ofjustice, 

L  was  such  misbehavior  as  amounted  to  contempt  of  court.    To  hear 

and  decide  whether  the  relator  was  guilty  of  such  contempt,  and, 

if  found  guilty,  to  punish  him  for  such  conduct,  was  clearly  within 

the  jurisdiction  of  the  court;   and,  the  court  having  exercised  such 

jurisdiction  and  found  the  relator  guilty  of  contempt,  its  finding 

against  the  relator  cannot  be  reviewed  on  habeas  corpus.     In  re 

Swan,  150  U.  S.  637,  14  Sup.  Ct.  225,  37  L.  Ed.  1207.     In  United 

States  V.  Pridgeon,  153  U.  S.  48,  62,  14  Sup.  Ct.  751,  38  L.  Ed.  637, 

the  court  says: 

"Under  a  writ  of  habeas  corpus  the  inquiry  is  addressed,  not  to  errors, 
but  to  the  question  whether  the  proceedings  and  the  judgment  rendered 
therein  are,  for  any  reason,  nullities;  and,  unless  it  is  affirmatively  shown 
that  the  judgment  or  sentence  under  which  the  petitioner  is  confined  is  void, 
he  is  not  entitled  to  his  discharge." 

The  court,  having  adjudged  the  relator  in  contempt,  proceeded 
to  sentence  him  to  imprisonment  in  the  county  jail  for  a  period  of 
10  days,  and  to  pay  a  fine  of  $100.  It  is  conceded  that  this  sentence 
is  beyond  the  jurisdiction  of  the  court,  which,  under  section  725, 
above  quoted,  is  limited  to  power  to  imprison  or  to  fine,  but  not 
both.  But  the  question  is  whether  the  relator  can  complain  of  this 
sentence  until  he  has  performed  that  part  which  the  court  had  power 
to  impose.  The  court  had  power  to  impose  a  sentence  of  imprison- 
ment in  the  county  jail  for  10  days;  also  had  power  to  impose  a 
fine  of  $100.  Is  the  relator  injured  until  he  has  either  suffered  the 
imprisonment  or  paid  the  fine?  This  question  has  been  somewhat 
considered  in  the  supreme  court.  In  Re  Swan,  supra,  the  court 
says : 

**It  is  further  contended  that  the  court  exceeded  its  power.  In  that  the 
payment  of  costs  was  required,  because  the  costs  were  in  the  nature  of  a 
fine,  and  therefore  the  punishment  inflicted  was  both  fine  and  imprisonment 
Under  section  970  of  the  Revised  Statutes,  when  judgment  is  rendered  against 
ft  defendant  in  a  prosecution  for  any  fine  or  forfeiture  he  shall  be  subject  to 
the  payment  of  costs,  and  on  every  conviction  for  any  other  offense,  not  capi- 
tal, the  court  may,  in  its  discretion,  award  that  the  defendant  shall  pay  the 
costs  of  the  prosecution;  and,  as  contempt  of  court  ts  a  specific  criminal 
offense,  it  is  said  that  the  judgment  for  payment  of  costs  would  appear  to 
be  within  the  power  of  the  court,  although  by  section  725  it  Is  provided  that 
contempts  of  the  authority  of  courts  of  the  United  States  may  be  punished 
*hy  fine  or  imprisonment,  at  the  discretion  of  the  court'  But,  be  that  as  it 
fnay,  the  sentence  here  was  that  the  petitioner  be  imprisoned  'until  he  re- 
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tum9  to  the  custody  of  the  receiver  the  barrel  taken  by  him  from  the  ware- 
house without  warrant  of  law,  and,  when  that  has  been  surrendered,  that  he 
suffer  a  further  imprisonment  thereafter  In  said  county  jail  for  three  months, 
and  until  he  pay  the  costs  of  these  proceedings.*  As  the  prisoner  has  neitiier 
restored  the  goods,  nor  suffered  the  imprisonment  for  three  mouths,  even  if 
It  was  not  within  the  power  of  the  court  to  require  payment  of  costs,  and 
Its  judgment  to  that  extent,  exceeded  its  authority,  yet  he  cannot  be  dis- 
charged on  habeas  corpus  until  he  has  performed  so  much  of  the  judgment 
or  served  out  so  much  of  the  sentence  as  It  was  within  the  power  of  the 
court  to  impose.  Ex  parte  Lange,  18  Wall.  163.  21  L.  Ed.  872;  Ex  parte 
Parks.  93  U.  S,  18,  23  L.  Ed.  787." 

In  Ex  parte  Pridgeon  the  court  says : 

"It  may  often  occur  that  the  sentence  Imposed  may  be  valid  in  part  and 
void  in  part,  but  the  void  portion  of  the  judgment  or  sentence  should  not 
necessarily  or  generally  vitiate  the  valid  portion.  Rev.  St  ff  761:  /The 
court  or  justice,  or  judge,  shall  proceed  In  a  summary  way  to  determine  the 
facts  of  the  case  [in  habeas  corpus]  by  hearing  the  testimony  and  arguments, 
and  thereupon  to  dispose  of  the  party  as  law  and  justice  require.*  There  is 
no  law  or  justice  in  giving  to  a  prisoner  relief  under  habeas  corpus  that  Is 
equivalent  to  an  acquittal,  when,  upon  writ  of  error,  he  could  only  have 
secured  r^ief  from  thtt  portion  of  the  sentence  which  was  void.  In  the 
present  case  the  five-years  term  of  imprisonment  to  which  Pridgeon  was  sen- 
tenced cannot  properly  be  held  void  because  of  the  additional  imposition  of 
'hard  labor*  during  his  confinement  Thus  in  Re  Swan,  150  U.  S.  553,  637,  14 
Sup.  Ct  230,  37  L.  Ed.  1211,  It  is  stated  that  'even  if  it  was  not  within  the 
pow^er  of  the  court  to  require  p&yment  of  costs,  and  its  judgment  to  that  ex- 
tent exceeded  its  authority,  yet  he  cannot  be  discharged  on  habeas  corpus  un- 
til he  has  performed  so  much  of  the  judgment  or  served  out  so  much  of  the 
sentence  as  It  was  within  the  power  of  the  court  to  impose.' " 

Considering  these  authorities,  and  that  this  writ  is  sued  out  and 
is  returned  before  one  of  the  judges  ot  the  circuit  court  for  the 
Northern  district  of  Florida,  it  would  seem  to  be  proper  to  dis- 
charge this  writ,  leaving  the  relator  to  elect  whether  he  will  pay. 
the  fine  or  suffer  the  imprisonment,  and  then  to  seek  relief  from 
the  balance  of  the  sentence.  Another  course  to  follow  would  be 
to  adjudge  the  sentence  imposed  to  be  beyond  the  law,  and  remand 
the  relator  to  the  circuit  court  of  the  Northern  district  of  Florida, 
to  be  sentenced  within  the  law  for  the  contempt  of  which  he  has 
been  adjudged  guilty.  The  case  shows  that  the  relator  has  suf- 
fered some  portion  of  the  sentence  of  imprisonment.  For  this  rea- 
son, and  under  all  the  circumstances  of  the  case,  I  deem  it  best 
(and  the  relator  cannot  complain)  to  hold  that,  when  the  relator 
shall  have  satisfied  either  the  imprisonment  or  fine  adjudged  against 
him,  he  will  be  entitled  to  his  discharge. 

For  these  reasons,  the  writ  of  habeas  corpus  herein  sued  out  is 
discharged. 

McCORMICK  and  SHELBY,  Circuit  Judges,  heard  the  argu- 
ment  in  this  case,  and  concur  in  this  opinion. 
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B.  B.  HILL  MFG.  CO.  t.  SAWYER-BOSS  MFG.  00.  et  aL  (two  eate^ 

(Circuit  Court,  E.  D.  New  York.    November  15,  1901.) 

Tr4db-Mark8— iNPRiNOEMENT— Name  Used  to  Identify  Article  with  Patent. 
Where  the  manufacturer  of  a  patented  article,  in  connection  with  the 
marking  thereon,  showing  the  date  of  the  patent  gave  the  name  of 
the  patentee,  and  also  an  arbitrary  name  to  the  article,  but  without  giv- 
ing its  own  name  as  manufacturer,  so  that  such  arbitrary  name  merely 
Identified  the  article  with  the  patent,  such  marking  did  not  constitute 
a  trade-mark,  but,  on  the  expiration  of  the  patent  another  manufacturer 
has  the  right  not  only  to  make  and  sell  the  article  in  the  same  form, 
but  also  to  mark  it  with  the  same  or  a  similar  name,  where,  in  connec- 
tion with  such  name,  it  places  thereon  its  own  name  as  manufacturer, 
marked  with  sufi^cient  prominence  to  clearly  distinguish  the  article  from 
those  made  by  the  original  manufacturer. 

William  E.  Warland,  for  complainant 
H.  Albertus  West,  for  defendants, 

THOMAS,  District  Judge.  In  the  above  actions  the  complainant 
seeks  to  restrain  the  defendants  from  infringing  designated  trade- 
marks, and  from  unfair  competition  in  the  sale  of  certain  dating  ma- 
chines. The  complainant  is  the  assignee  of  letters  patent  for  certain 
dating  machines,  pursuant  to  which  letters  it  has,  since  1884,  through 
itself  and  others,  caused  dating  stamps  to  be  sold.  Upon  the  circular 
head  of  one  style  of  said  stamps  was  cut» 


And  updn  tKe  circular  head  of  another  style  of  said  stamps  was  cut. 


The  defendants,  al  the  times  stated  in  the  bill,  but  subsequent  to 
the  expiration  of  said  letters,  have  been  manufacturing  and  selling 
a  dating  stamp  in  exact  similitude  to  that  of  the  complainant,  save 
that  upon  the  head  of  one  type  of  such  stamps  appeared  the  marks« 
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And  upon  the  head  ol  the  other  type  of  such  stamps  appeared  the 
marksg 


Although  there  Is  no  evidence  that  any  person  has  been  deceived 
in  the  purchase  of  such  stamps,  the  defendants  have  intended  to  make 
a  stamp  which,  in  construction  and  outward  appearance  and  similar- 
ity of  name,  was  calculated  to  confuse  the  stamps  manufactured  by 
the  defendants  with  stamps  in  fact  manufactured  by  the  complainant. 
In  defense  of  such  conduct,  the  defendants  urge  that  the  "Centennial 
Dater"  and  the  "American  Dater"  are  not  trade-marks,  but  are  . 
terms  identifying  the  stamps  severally  with  the  letters  patent  to  which 
reference  has  been  made,  and  that  with  the  expiration  of  such  patents 
the  defendants  and  the  public  were  permitted  to  manufacture  daters 
in  mechanical  and  exterior  similitude  to  the  daters  of  the  complain- 
ant, and  also  to  use  the  very  names  that  the  complainant  had  used 
while  such  goods  were  protected  by  the  patent.  It  will  be  observed 
that  upon  the  complainant's  dater  the  name  of  the  manufacturer  of 
seller  did  not  appear  during  the  life  of  the  patents,  so  as  to  indicate 
that  the  marks  on  the  Centennial  Dater  or  on  the  American  Dater 
are  trade-marks  used  by  the  complainant,  B.  B.  Hill,  personally,  or 
by  any  manufacturer  or  dealer,  but  that  such  terms  have  been  used 
simply  on  B.  B.  Hill's  patent  daters,  as  patented  articles.  Within 
the  last  two  years  the  word  "Hill's"  has  been  added  to  the  words 
"Centennial  Dater"  on  another  part  of  the  Centennial  Daters,  but 
no  mark  has  been  used  by  the  defendant.  It  will  be  observed  that 
on  the  head  of  the  daters  sold  by  the  defendants  the  name  of  the 
seller  is  made  a  distinct  part  of  the  inscription.  It  is  urged  that  upon 
such  a  state  of  facts  the  defendants  are  justified  by  Singer  Mfg.  Co. 
v.  June  Mfg.  Co.,  163  U.  S.  169,  16  Sup.  Ct.  looa,  41  L.  Ed.  118; 
Rahtjen's  American  Composition  Co.  v.  Holzappel's  Composition 
Co.,  41  C.  C.  A.  329,  loi  Fed.  257 ;  Holzapfel's  Compositions  Co.  v. 
Rahtjen's  American  Composition  Co.,  97  O.  G.  958  (decided  Oct.  21, 
1891).    In  the  Singer  Case  it  was  held : 

••Where,  during  the  life  of  a  monopoly  created  by  a  patent,  a  name, 
whether  it  be  arbitrary  or  be  that  of  the  inventor,  has  become,  by  his  con- 
sent, either  express  or  tacit,  the  identifying  and  generic  name  of  the'  thing 
patented,  this  name  passes  to  the  public  with  the  cessation  of  the  monopoly 
which  the  patent  created;  and,  where  another  avails  himself  of  this  public 
dedication  to  make  the  machine  and  use  the  generic  designation,  he  can  do 
so  in  aU  forms.  With  the  fullest  liberty,  by  affixing  such  name  to  the 
machines,  by  referring  to  it  in  advertisements  and  by  other  means,  subject, 
however,  to  the  condition  that  the  name  must  be  so  used  as  not  to  deprive 
others  of  their  rights  or  to  deceive  the  public,  and  therefore  that  the  name 
must  be  accompanied  with  such  indlcntions  that  the  thing  manufactured  !• 
the  work  of  the  one  making  it  as  wiU  unmistakably  inform  the  public  of 
that  fact" 

112  F.— 10  ^  . 
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The  defendants*  name,  marked  with  sufJficient  prominence  upon  tlie 
plate  of  each  machine,  sufficiently  distinguishes  it  from  that  manu- 
factured by  the  complainant.  However,  the  evidence  shows  that  in 
the  sale  of  the  defendants'  daters  a  rubber  cap,  suitable  to  be  placed 
over  such  plate,  has  been  given  away  by  defendants  with  daters  sold. 
It  also  appears  that  Stewart  &  Co.,  who  are  the  controlling  persons 
in  the  defendant  corporation,  and  who  are  general  dealers  in  such 
articles,  attempted,  in  an  instance  (that  of  the  sale  to  the  Long 
Island  Railroad  Company),  to  fill,  in  large  part,  an  order  for  Centen- 
nial Daters  with  defendants'  machines.  While  the  defendants  give 
away  the  rubber  caps,  that  they  may  be  used  to  protect  the  hand  in 
the  act  of  working  the  stamp,  the  complainant  sells  such  rubber 
caps,  which  are  used  for  the  same  purpose.  While  the  use  of  the  cap 
may  conceal  the  defendants'  name,  there  is  no  evidence  that  the  de- 
fendants in  selling  the  machines  have  used  the  cap  to  conceal  the 
inscription,  or  that  any  different  policy  is  observed  by  themselves  or 
other  dealers,  whether  complainant  or  defendants'  device  be  exposed 
for  sale,  nor  does  it  appear  that  when  Stewart  filled  the  order  for  the 
Long  Island  Railroad  Company  he  did  more  than  to  send  certain 
of  the  defendants'  daters  when  the  complainant's  were  ordered, 
and  the  substitution  was  quickly  detected.  Under  the  state  of 
facts  presented,  the  defendants  seem  to  find  legal  protection  from 
an  obvious  intention  to  copy,  with  approximate  accuracy,  the  com- 
plainant's goods,  in  the  decision  of  the  court  above  stated. 

The  conclusion  reached  has  not  made  it  necessary  to  consider 
separately  the  liability  of  the  persons  sued  individually,  but  all  the 
defendants  have  been  regarded  as  a  single  person.  There  must  there* 
fore  be  a  decree  dismissing  the  bill  in  each  action. 


GOODYEAR  SHOE  MACHINERY  CO.  ▼.  JACKSON  et  al. 

(Circuit  Court  of  Appeals,  First  Circuit    December  6,  1901.) 

No.  392. 

1.  Patents— CoNTRTBUTORT  Infringement. 

The  essence  of  contributory  infringement  of  a  patent  lies  in  concerting 
or  planning  with  others  in  an  unlawful  invasion  of  the  patentee's  rights* 
which  is  usually  done  by  making  or  selling  a  part  of  the  patented  inven- 
tion with  the  intent  and  purpose  of  aiding  another  in  its  sale  or  use. 
Contributory  infringement  cannot  be  predicated  of  the  rebuilding  or  re- 
placing of  parts  of  a  patented  machine  by  a  purchaser  for  his  own  use.i 

2.  Same— Infringement  by  PrRCHASER. 

The  purchaser  of  a  patented  machine,  in  order  to  infringe,  must  make 
or  reproduce  in  substance  the  whole  patented  invention.  The  only  dif- 
ference between  his  position  and  that  of  an  ordinary  infringer  is  that 
he  has  bought  a  patented  machine,  and  consequently  his  infringement 
does  not  consist  in  the  construction  of  a  wholly  new  machine,  but  in  the 
reconstruction  of  his  machine  after  it  is ,  worn  out,  or  substantially 
destroyed;  and,  to  constitute  infringement  on  his  part,  where  the  pat- 
ented invention  comprises  several  elements  in  combination,   it  is  only 

1  Contributory  infringement  of  patents,  see  note  to  Edison  Electric  Light 
Co.  v.  Peninsular  Light,  Power  &  Heat  Co.,  43  a  0.  A.  4S5. 


Digitized  by 


Google 


€K)ODY£AR   SHOE   MACHINERY   CO.  V.  JACKSON.  147 

necessary  that  he  shall  hare  reconstructed  all  the  material  or  essential 
dements  of  the  combination. 

8.  Sams. 

No  general  rule  can  be  laid  down  by  which  to  determine  the  line  of 
demarcation  between  legitimate  repairs  which. a  purchaser  of  a  patented 
machine  may  rightfully  make  thereon  and  a  reconstruction  or  reproduc- 
tion which  will  constitute  infringement  Each  case  must,  in  that  re- 
gard, be  decided  on  its  own  facts,  having  reference  to  the  sco^^e  and  pur- 
pose of  the  Invention  and  the  fair  and  reasonable  Intention  of  the 
parties. 

4.  Same— Sewing  Machines— Reconstruction  of  Parts  of  Combination. 

The  Fowler  &  Warren  patents.  No.  545,625,  No.  560,705,  and  No.  564,- 
986,  each  of  which  covers  a  combination  of  mechanism  for  sewing  ma- 
chines, embracing  a  number  of  essential  elements,  held  not  infringed  by 
purchasers  who  had  one  or  more  of  such  elements  reconstructed  when 
worn  out  or  broken.  There  having  been  In  each  case  remaining  elements 
or  parts  which  were  essential  to  the  patented  combination,  the  replace- 
ment of  those  worn  out  or  broken  constituted  repair,  and  not  a  rebuild- 
ing. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Massachusetts. 

Benjamin  Phillips  (Elmer  P.  Howe,  on  the  brief),  for  appellant. 
Vere  Goldthwaite,  for  appellees. 

Before  COLT  and  PUTNAM,  Circuit  Judges,  and  WEBB,  Dis- 
trict Judge. 

^  COLT,  Circuit  Judge.  There  is  presented  on  this  appeal  the 
single  question  of  legitimate  or  illegitimate  repair  by  the  purchasers 
of  a  patented  machine.  The  defendants,  in  rather  a  small  way,  were 
engaged  in  the  business  of  general  jobbing  and  repair  work,  and  sev- 
eral purchasers  sent  their  machines  to  the  defendants'  shop  for  re- 
pairs. In  repairing  the  machines,  the  defendants  made  and  replaced 
a  number  of  parts,  and  the  contention  is  that  these  repairs  con- 
stituted an  infringement  of  three  of  the  complainant's  patents  for  at- 
tachments to  these  machines. 

It  is  admitted  by  counsel  that  the  case  stands  the  same  as  if  the 
suit  had  been  brought  directly  against  the  purchasers.  This  limits 
the  issue  strictly  to  the  right  oi  the  purchasers  to  make  these  repairs, 
and  eliminates  any  question  of  possible  contributory  infringement  by 
the  defendants  by  reason  of  making  and  selling  parts  of  these  ma- 
chines. 

^  But,  although  the  case  stands  the  same  as  if  suit  had  been  brought 
directly  against  the  purchasers,  the  complainant's  brief  and  argu- 
ment have  proceeded  largely  upon  the  assumption  that  infringement 
by  the  purchaser  of  a  patented  machine  is  closely  allied  to  contribu- 
tory infringement,  in  that  both  kinds  of  infringement  relate  to  making 
a  part  of  a  patented  invention,  as  distinguished  from  making  the 
whole;  and  this  has  led  the  complainant  to  base  infringement  mainly 
upon  the  circumstance  that  the  purchasers,  in  repairing  their  ma- 
chines, replaced  one  of  the  material  elements  of  the  patented  com- 
binations. The  fact  is,  however,  that  the  two  kinds  of  infringement 
are  fundamentally  different. 
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Infringement  is  the  unlawful  making  or  selling  or  using  ot  a  pat- 
ented invention.  Contributory  infringement  is  "the  intentional  aid- 
ing of  one  person  by  another  in  the  unlawful  making  or  selling  or 
using  of  the  patented  invention" ;  and  this  is  usually  done  by  making 
or  selling  a  part  of  the  patented  invention  with  the  intent  and  purpose 
of  so  aiding.  The  essence  of  contributory  infringement  lies  in  con- 
certing or  planning  with  others  in  an  unlawful  invasion  of  the  pat- 
entee's rights.  Howson,  Contrib.  Infringe.  Pat.  i ;  Thomson-Hous- 
ton Electric  Co.  v.  Kelsey  Electric  Ry.  Specialty  Co.  (C.  C.)  72 
Fed.  1016;  Thomson-Houston  Electric  Co.  v.  Ohio  Brass  Co.  (C.  C.) 
78  Fed.  139;  Wallace  v.  Holmes,  9  Blatchf.  65,  Fed.  Cas.  No.  17,100; 
Renwick  v.  Pond,  10  Blatchf.  39,  Fed.  Cas.  No.  11,702;  Saxe  v.  Ham- 
mond, I  Ban.  &  A.  629,  Fed.  Cas.  No.  12,411 ;  Richardson  v.  Noyes, 
2  Ban.  &  A.  398,  Fed.  Cas.  No.  11,792;  Schneidef  v.  Pountney  (C.  C.) 
21  Fed.  399;  Travers  v.  Beyer  (C.  C.)  26  Fed.  450,  23  Blatchf.  423; . 
Snyder  v.  Bunnell  (C.  C.)  29  Fed.  47 ;  Celluloid  Mfg.  Co.  v.  American 
Zylonite  Co.  (C  C.)  30  Fed.  437;  Singer  Mfg.  Co.  v.  Springfield 
Foundry  Co.  (C.  C.)  34  Fed.  393 ;  Schneider  v.  Missouri  Glass  Co. 
(C.  C.)  36  Fed.  582;  Heaton-Peninsular  Button-Fastener  Co.  v. 
Eureka  Specialty  Co.,  25  C.  C.  A.  267,  77  Fed.  288,  35  L.  R.  A.  728. 

Infringement  by  the  purchaser  of  a  patented  machine  consists  in 
the  substantial  rebuilding  of  such  machine.  A  contributory  infringer 
necessarily  only  makes  or  sells  a  part  of  the  patented  invention.  The 
purchaser  of  a  patented  machine,  in  order  to  infringe,  must  make  or 
reproduce,  in  substance,  the  whole  patented  invention.  To  prove  in- 
fringement, in  one  case,  it  is  only  necessary  to  show  a  partial  in- 
fringement in  aid  of  an  unlawful  complete  infringement,  while  in  the 
other  case  a  substantially  full  and  complete  infringement  must  be 
established.  The  rule  that  a  person  may  be  guilty  of  contributory 
infringement  by  making  or  selling  a  material  element  of  the  patented 
combination  has  no  application  to  infringement  by  the  purchaser  of 
a.  machine  embodying  such  patented  combination.  A  purchaser 
stands  in  no  different  position  from  an  ordinary  infringer,  except  in 
the  circumstance  that  he  has  bought  a  patented  machine,  and,  conse- 
quently, his  infringement  does  not  consist  in  the  construction  of  a 
wholly  new  machine,  but  in  the  reconstruction  of  such  machine  after 
it  is  worn  out  or  substantially  destroyed.  The  essense  of  the  in- 
fringement is  the  same  in  both  cases. 

The  ordinary  infringer  makes  the  entire  patented  machine;  the 
infringing  purchaser  begins  with  what  remains  of  the  patented  ma- 
chine, and  rebuilds  it.  To  show  infringement  in  the  case  of  an  ordi- 
nary infringer,  where  the  patented  invention  comprises  several  ele- 
ments in  combination,  it  is  necessary  to  prove  that  the  alleged  in- 
fringing machine  cont&ins  all  the  elements  (or  their  equivalents) 
which  make  up  the  combination,  although  some  of  the  elements  may 
not  be  material,  or  of  the  essence  of  the  invention.  To  show  infringe- 
ment by  the  purchaser  in  such  a  case,  the  same  strictness  of  proof 
is  not  required,  for  the  reason  that  it  may  not  be  necessary  for  him  to 
make  the  immaterial  or  unessential  elements  of  the  patented  com- 
bination, because  they  may  not  be  worn  out  or  destroyed  in  his 
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machine  when  the  work  of  reconstruction  begins.  A  practical  re- 
construction of  the  patented  machine,  and  not  necessarily  a  literal 
reconstruction  of  the  patented  combination,  is  all  that  is  required  to 
constitute  infringement  by  the  purchaser.  For  example,  where  the 
patent  is  for  an  improved  lamp,  and  the  whole  invention  resides  in 
the  burner,  but  the  claim  is  for  the  combination  of  the  burner  and  a 
chimney,  in  an  ordinary  suit  for  infringement  it  must  be  shown  that 
the  defendant  made  ot  used  or  sold  the  patented  combination, 
namely,  the  burner  and  chimney;  while  in  a  suit  for  infringement 
against  a  purchaser  of  the  lamp  it  would  only  be  necessary  to  prove 
that  he  replaced  the  old  burner  with  a  new  one,  because,  manifestly) 
that  would  constitute  a  substantial  reconstruction  of  the  patented  in- 
vention. If  a  person  other  than  the  purchaser  should  make  or  sell 
the  burner  with  the  intent  and  purpose  of  its  use  by  another  in  com- 
bination with  the  chimney,  it  would  be  a  clear  case  of  contributory 
mfringement.  Wallace  v.  Holmes,  9  Blatchf.  65,  Fed.  Cas.  No. 
17,100. 

In  approaching  the  question  of  infringement  by  the  purchaser  of 
a  patented  machine,  it  is  important  to  bear  in  mind  what  the  patentee 
sold  and  the  purchaser  bought.  The  patentee  has  parted  with  his 
machine  and  the  monopoly  that  goes  with  it,  and  the  purchaser  has 
bought  the  machine  with  the  right  to  use  the  patented  invention  until 
the  machine  is  worn  out  or  destroyed.  When  the  machine  is  worn 
out,  or  substantially  destroyed,  his  right  to  use  the  patented  inven- 
tion ceases;  and  when  he  rebuilds  his  machine,  and  thereby  makes 
substantially  a  new  machine,  it  becomes  subject  to  the  patentee's 
monopoly,  the  same  as  in  the  case  of  any  other  person  who  un- 
lawfully makes  the  patented  machine.  When  the  patented  machine 
has  passed  outside  the  monopoly  by  a  sale  and  purchase,  the  patentee 
has  no  right  to  impose  any  restrictions  on  its  use  for  his  own  benefit. 
He  cannot  forbid  the  further  use  of  the  machine  because  it  is  out  of 
repair  in  consequence  of  the  wearing  out  or  breaking  of  some  of 
its  parts,  and  so  oblige  the  purchaser  to  buy  a  new  machine.  The 
purchased  machine  has  become  the  individual  property  of  the  pur- 
chaser, and  is  like  any  other  piece  of  property  which  he  owns.  He 
may  sell  it,  or  he  may  use  it  so  long  as  its  usefulness  lasts,  and  then 
throw  it  away,  or  dispose  of  it  for  junk.  He  may  prolong  its  life 
and  usefulness  by  repairs  more  or  less  extensive,  so  long  as  its 
original  identity  is  not  lost.  He  is  only  prohibited  from  constructing 
a  substantially  new  machine.  He  cannot,  under  the  pretext  of  re- 
pairs, build  another  machine.  Wilson  v.  Simpson,  9  How.  109,  13 
L.  Ed.  66;  Adams  v.  Burks,  17  Wall.  453,  21  L.  Ed.  700;  Chaffee  v. 
Belting  Co.,  22  How.  217,  223,  16  L.  Ed.  240;  Mitchell  v.  Hawley, 
16  Wall.  544,  546,  547,  21  L.  Ed.  322 ;  Hobbie  v.  Jennison,  149  U.  S. 
355»  363,  13  Sup.  Ct.  879,  37  L.  Ed.  766;  Cotton-Tie  Co.  v.  Simmons, 
106  U.  S.  89,  I  Sup.  Ct.  52,  27  L.  Ed.  79 ;  Aiken  v.  Print  Works,  2 
Cliff.  435,  Fed.  Cas.  No.  113;  Morgan  Envelope  Co.  v.  Albany  Paper 
Co.,  152  U.  S.  425,  43S,  14  Sup.  Ct.  627,  38  L.  td.  500;  Gottfried  v. 
Brewing  Co.,  5  Ban.  &  A.  5,  Fed.  Cas.  No.  5,633 ;  Davis  Electrical 
Works  v.  Edison  Electric  Light  Co.,  8  C.  C.  A.  015,  60  Fed.  276;  Id. 
(C.  C.)  58  Fed.  878. 


Digitized  by 


Google 


150  112  FEDERAL  REPORTBE. 

A  purchaser,  then,  may  repair,  but  not  reconstruct  or  reproduce, 
the  patented  device  or  machine.  Repair  is  '^restoration  to  a  sound, 
good,  or  complete  state  after  decay,  injury,  dilapidation,  or  partial 
destruction."  Reconstruction  is  "the  act  of  constructing  again." 
Reproduction  is  "repetition,"  or  "the  act  of  reproducing."  These 
definitions  are  instructive  in  bringing  home  to  the  mind  that  repair 
carries  with  it  the  idea  of  restoration  after  decay,  injury,  or  partial 
destruction,  and  that  reconstruction  or  reproduction  carries  with  it 
the  idea  of  a  complete  construction  or  production  over  again. 

But  the  difficult  question  still  remains,  what  is  legitimate  repair, 
and  what  is  reconstruction  or  reproduction  as  applied  to  a  particular 
patented  device  or  machine  ?  When  does  repair  destroy  the  identity 
of  such  device  or  machine  and  encroach  upon  invention  ?  At  what 
point  does  the  legitimate  repair  of  such  device  or  machine  end,  and 
illegitimate  reconstruction  begin? 

It  is  impracticable,  as  well  as  unwise,  to  attempt  to  lay  down  any 
rule  on  this  subject,  owing  to  the  number  and  infinite  variety  of  pat- 
ented inventions.  Each  case,  as  it  arises,  must  be  decided  in  the 
light  of  all  the  facts  and  circumstances  presented,  and  with  an  intelli- 
gent comprehension  of  the  scope,  nature,  and  purpose  of  the  patented 
invention,  and  the  fair  and  reasonable  intention  of  the  parties.  Hav- 
ing clearly  in  mind  the  specification  and  claims  of  the  patent,  together 
with  the  condition  of  decay  or  destruction  of  the  patented  device 
or  machine,  the  question  whether  its  restoration  to  a  sound  state 
was  legitimate  repair,  or  a  substantial  reconstruction  or  reproduction 
of  the  patented  invention,  should  be  determined  less  by  definitions  or 
technical  rules  than  by  the  exercise  of  sound  common  sense  and  an 
intelligent  judgment. 

When  the  patent  is  for  a  single  thing,  like  a  knitting  needle,  for 
example,  and  not  for  a  device  or  machine  composed  of  several  things 
or  elements  combined,  it  is  obvious  that  the  replacement  of  an  old 
needle  by  a  new  one  in  a  knitting  machine  is  not  repair,  but  a  repro- 
duction of  the  patented  thing.  Aiken  v.  Manchester  Print  Works,  2 
Cliff.  435,  Fed.  Cas.  No.  113;  Morgan  Envelope  Co.  v.  Albany 
Paper  Co.,  152  U.  S.  425,  435,  14  Sup.  Ct.  627,  38  L.  Ed.  500;  Wilson 
v.  Simpson,  9  How.  109,  124,  13  L.  Ed.  66. 

When  the  patent  is  for  a  device  embracing  the  combination  of 
several  elements,  a  purchaser  will  infringe  by  reconstructing  the 
device  fifter  it  has  fulfilled  its  purpose  and  is  substantially  destroyed. 
Where,  for  instance,  the  patent  was  for  a  cotton-bale  tie,  consisting 
of  a  band  and  buckle,  and  "licensed  to  use  once  only,"  it  is  manifest 
that  the  severance  of  the  band  at  the  cotton  mill  was  intended  to 
operate  as  a  destruction  of  the  tie,  and  that  to  roll  and  straighten 
the  pieces  of  the  band  and  rivet  the  ends  together,  at  the  same  time 
using  the  old  buckle,  was  a  reconstruction  of  the  tie,  and  not  repair. 
Cotton-Tie  Co.  v.  Simmons,  106  U.  S.  89,  i  Sup.  Ct.  52,  2y  L.  Ed.  79. 

Again,  where  the  subject  of  the  patent  was  an  electric  lamp,  and 
the  invention  resided  in  the  discovery  that  an  attenuated  carbon 
filament,  if  operated  in  a  high  vacuum,  would  withstand  disintegra- 
tion, and  the  claim  was  for  the  combination  of  carbon  filaments  with 
a  receiver  made  entirely  of  glass,  and  conductors  passing  through 


Digitized  by 


Google 


GOODYEAR  SHOE   MACHINERY    CO.  V.  JACKSON.  151 

the  glass,  from  which  receiver  the  air  is  exhausted,  it  is  plain  that, 
when  the  filament  is  destroyed,  and  the  vacuum  is  destroyed  by 
making  a  hole  in  the  receiver,  and  nothing  remains  but  a  perforated 
glass  bulb  and  the  conductors,  the  lamp  is  practically  destroyed,  and 
that  to  replace  the  old  filament  with  a  new  one,  and  again  exhaust 
the  air  in  the  receiver,  and  again  seal  it,  is  substantially  the  making 
of  a  new  lamp.  Davis  Electrical  Works  v.  Edison  Electric  Light 
Co.,  8  C.  C.  A.  615,  60  Fed.  276;  Id.  (C.  C.)  58  Fed.  878. 

Where  the  patent  is  for  a  machine,  which  commonly  embraces  the 
combination  of  many  constituent  elements,  the  question  of  infringe- 
ment by  the  purchaser  will  turn  upon  whether  the  machine  is  only 
partially  worn  out  or  partially  destroyed,  or  is  entirely  worn  out,  and 
so  beyond  repair  in  a  practical  sense.  In  the  case  of  a  patent  for  a 
planing  machine  composed  of  many  parts  it  was  held  that  the  re- 
placement of  the  rotary  knives,  "the  effective  ultimate  tool"  of  the 
machine,  was  repair,  and  not  reconstruction.  Wilson  v.  Simpson,  9 
How.  109,  13  L.  Ed.  66.  In  that  case  the  supreme  court  rested  its 
decision  on  two  grounds:  (i)  The  right  of  the  owner  to  replace  a 
material  part  of  the  patented  combination ;  and  (2)  the  right  to  re- 
place a  part  of  the  machine  which  it  was  known  would  quickly  wear 
out,  such  replacement  being  necessary  to  a  continued  use  of  the 
machine,  and  therefore  contemplated  by  the  patentee  when  the  ma- 
chine was  sold.  The  decision  in  that  case  contains  a  careful  discus- 
sion of  the  rights  of  a  purchaser  of  a  patented  machine,  and  of  the 
fundamental  grounds  on  which  those  rights  are  based,  and  of  the 
difference  between  repair  and  reconstruction : 

"When  the  material  of  the  combination  ceases  to  exist,  in  whatever  way 
that  may  occur,  the  right  to  renew  it  depends  upon  the  right  to  make  the 
invention.  If  the  right  to  malce  does  not  exist,  there  is  no  right  to  rebuild 
the  combination.  But  it  does  not  follow,  when  one  of  the  elements  of  the 
combination  has  become  so  much  worn  as  to  be  inoperative,  or  has  been 
broken,  that  the  machine  no  longer  exists  for  restoration  to  its  original  use 
by  the  owner  who  has  bought  its  use.  When  the  wearing  or  Injury  is  par- 
tial, then  repair  is  restoration,  and  not  reconstruction.  ♦  ♦  ♦  Repairing 
partial  injuries,  whether  they  occur  from  accident  or  from  wear  and  tear,  is 
only  refitting  a  machine  for  use;  and  it  is  no  more  than  that  though  it  shall 
be  a  replacement  of  an  essential  part  of  a  combination.  It  is  the  use  of  the 
whole  of  that  which  a  purchaser  buys  when  the  patentee  sells  to  him  a 
machine;  and  when  he  repairs  the  damages  which  may  be  done  to  it  it  is' 
no  more  than  the  exercise  of  that  right  of  care  which  every  one  may  use 
to  give  duration  to  that  which  he  owns,  or  has  a  right  to  use  as  a  whole. 
♦  ♦  •  And  what  harm  is  done  to  the  patentee  in  the  use  of  his  right  of 
invention,  when  the  repair  and  replacement  of  a  partial  injury  are  confined 
to  the  machine  which  the  purchaser  has  bought? 

"Nothing  is  gained  against  our  conclusion  by  its  being  said  that  the  com- 
bination is  the  thing  patented,  and  that,  when  its  intended  result  cannot  be 
produced  from  the  deficiency  of  a  part  of  it,  the  Invention  in  the  particular 
machine  is  extinct  It  is  not  so.  Ck)nsisting  of  parts,  its  action  is  only  sus- 
pended by  the  want  of  one  of  them,  and  its  restoration  reproduces  the  same 
result  only,  without  the  machine  having  been  made  anew.". 

The  opinion  then  proceeds  to  discuss  specifically  the  patented  ma- 
chine in  controversy: 

"It  does  not  permit  an  assignee,  of  the  first  term  of  a  patent,  after  its 
renewal  and  extension,  to  make  other  machines,  or  to  reconstruct  it,  in 
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gross,  upon  the  frames  of  machines  which  the  assignee  had  in  use  when  the 
renewal  and  extension  of  the  patent  took  effect  But  it  does  comprehend  and 
permit  the  resupply  of  the  effective  ultimate  tool  of  the  invention,  which 
is  liable  to  be  often  worn  out,  or  to  become  inoperative  for  its  intended 
effect,  which  the  inventor  contemplated  would  have  to  be  frequently  replaced 
anew,  during  the  time  that  the  machine,  as  a  whole,  might  last.  •  •  • 
The  right  of  the  assignee  to  replace  the  cutter  knives  is  not  because  they 
are  of  perishable  materials,  but  because  the  inventor  of  the  machine  has  so 
arranged  them  as  a  part  of  its  combination  that  the  machine  could  not  be 
continued  in  use  without  a  succession  of  knives  at  short  intervals.  Unless 
they  were  replaced,  the  invention  would  have  been  but  of  little  use  to  the  in- 
ventor or  to  others.  The  other  constituent  parts  of  this  invention,  though 
liable  to  be  worn  out,  are  not  made  with  reference  to  any  use  of  them  which 
will  require  them  to  be  replaced.  These,  without  having  a  definite  duration* 
are  contemplated  by  the  inventor  to  last  so  long  as  the  materials  of  which 
they  are  formed  can  hold  together  in  use  in  such  a  combination.  No  re- 
placement of  them  at  intermediate  intervals  is  meant  or  is  necessary.  They 
may  be  repaired  as  the  use  may  require.  With  such  intentions  they  are  put 
into  the  structure.  So  it  is  understood  by  a  purchaser,  and  beyond  the  dura- 
tion of  them  a  purchaser  of  the  machine  has  not  a  longer  use.  But  if  an- 
other constituent  part  of  the  combination  is  meant  to  be  only  temporary 
in  the  use  of  the  whole,  and  to  be  frequently  replaced,  because  it  will  not 
last  as  long  as  the  other  parts  of  the  combination,  its  inventor  cannot  com- 
plain. If  he  sells  the  use  of  his  machine,  that  the  purchaser  uses  it  in  tlie 
way  the  inventor  meant  it  to  be  used,  and  in  the  only  way  in  which  the 
machine  can  be  used.  Such  a  replacement  of  temporary  parts  does  not  alter 
the  identity  of  the  machine,  but  preserves  it,  though  there  may  not  be  in  it 
every  part  of  its  original  material." 

Each  of  the  purchaseis  in  the  suit  at  bar  bought  from  the  Lincoln 
Sewing  Machine  Company,  who  then  owned  the  patents  in  issue, 
machines  called  the  "Lincoln  Machine,"  an  in-seam  sewing  machine 
designed  to  unite  the  sole  and  upper  of  a  turned  shoe,  or  the  sole 
and  welt  of  a  welt  shoe.  There  are  always  found  in  such  a  machine 
a  needle,  a  looper,  and  a  tension  for  forming  the  stitch,  and  their 
actuating  mechanism;  guiding  devices  for  guiding  the  work,  and 
their  actuating  mechanism;  and  feeding  devices  for  feeding  the 
work,  and  their  actuating  mechanism.  The  hooked  needle  pierces 
the  work  with  a  forward  and  upward  movement,  and  a  double  line 
of  thread  is  left  outside  of  the  upper  or  welt,  and  a  single  line  in  the 
channel.  The  needle  is  first  forced  through  the  work;  the  thread 
is  then  led  into  the  throat  of  the  needle  hook  by  the  looper,  and  the 
needle  is  drawn  back  through  the  hole,  pulling  the  loop  of  thread. 
The  work  is  then  moved  along  the  length  of  one  stitch,  and  the 
needle  is  again  thrust  through  the  work,  again  threaded,  and  again 
drawn  back,  pulling  a  second  loop  of  thread  through  the  work  and 
through  the  first  loop ;  and  this  process  is  repeated  for  each  stitch. 
The  thread  is  drawn  from  the  spool,  and  extends  from  the  spool  to 
the  work  through  the  machine.  In  these  machines  the  needle  holes 
are  approximately  parallel  to  the  surface  of  the  sole,  and  the  feeding 
instrument  was  either  the  needle  itself  or  a  puncturing  instrument 
which  made  the  holes  substantially  coincident  with  the  holes  made 
by  the  needle.  This  kind  of  feed  was  found  objectionable  in  sewing 
around  the  pointed  or  sharply-curved  toe  of  a  shoe.  This  objection 
was  overcome  by  a  feeding  instrument  which  penetrated  the  work 
substantially  at  right  angles  to  the  hole  made  by  the  needle. 

The  first  Fowler  &  Warren  patent  in  issue — No.  545,625,  dated 
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September  3,  1895 — covers  this  improved  feed.    The  specification, 
after  reciting  the  defects  in  the  old  machines,  says : 

"The  object  of  our  Inyention  Is  to  adapt  this  class  of  machines  to  work 
where  the  direction  of  the  seam  changes  abruptly;  and  our  invention  con- 
sists in  the  combination  with  the  needle  of  a  feeding  instrument  which  pene- 
trates the  work  substantially  at  right  angles  to  hole  made  by  the  needle. 
•  •  •  The  feeding  instrument  has  the  usual  four  motions,  but  its  pene- 
trating and  withdrawing  motions  are  at  right  angles  to  the  needle  holes, 
instead  of  being  parallel  or  in  line  with  the  needle  holes,  as  heretofore." 

At  the  end  of  the  specification  the  patentees  set  forth  their  inven- 
tion as  follows: 

'*What  we  claim  as  our  invention  is:  In  a  sewing  machine,  the  needle; 
mechanism  for  actuating  it  to  cause  it  to  penetrate  the  between  substance; 
the  feeding  point;  mechanism  for  actuating  it  to  cause  it  to  move  endwise 
and  penetrate  the  between  substance  in  a  path  at  right  angles  to  the  path 
of  the  needle;  and  mechanism  to  move  the  feed  point  sidewise  after  it  has 
penetrated  and  while  it  is  in  the  between  substance,  for  feeding  the  work 
leaving  the  shoe  free  to  be  turned  upon  the  feeding  point  as  an  axis  during 
the  feeding  operation, — all  combined,  and  operating  substantially  as  and 
for  the  purpose  specified." 

It  will  be  observed  that  the  patentees  do  not  claim  their  particu- 
lar kind  of  feed  for  penetrating  the  work  at  right  angles  as  their  in- 
vention, but  this  feed  in  combination  with  the  needle  and  mechanism 
for  actuating  it,  and  mechanism  to  move  the  feed  point  sidewise* 
after  it  has  penetrated  and  while  it  is  in  the  work. 

When  the  purchaser  bought  a  Lincoln  machine,  he  bought  a  ma- 
chine which  embodied  all  the  elements  in  the  patented  combination, 
with  the  right  to  use  that  combination  as  a  whole  until  it  was  worn 
out.  He  had  the  right  to  repair  partial  injuries  to  the  combination 
arising  from  wear  and  tear,  and  so  refit  the  machine  for  use,  though 
it  involved  the  replacement  of  an  essential  part  of  the  combination. 
To  prove  that  the  purchaser  of  a  Lincoln  machine  infringed  this 
patent,  it  must  be  shown  that  the  repairs  on  his  machine  involved  a 
substantial  reconstruction  or  reproduction  of  the  patented  combina- 
tion which  was  sold  to  him,  and  which  became  his  absolute  property. 

The  complainant  rests  its  charge  of  infringement  upon  the  fact 
that  the  purchaser,  in  repairing  his  machine,  replaced,  in  the  feeding 
device,  the  cam  which,  with  its  connections,  gives  the  vertical  move- 
ment to  the  needle.  The  remaining  repairs,  so  far  as  they  relate 
to  this  patent,  are  admitted  to  have  been  immaterial.  It  is  mani- 
fest, however,  that  a  broken  or  wornout  cam  effected  only  a  par- 
tial destruction  of  the  patented  combination  composed  of  three  sep- 
arate groups  of  mechanism,  and  that  the  replacement  of  the  old 
cam  with  a  new  one  was  not  a  substantial  rebuilding  of  the  com- 
bination. If  the  patented  invention  had  been  for  this  particular 
form  of  cam,  or  had  been  simply  for  an  improved  feed,  and  the 
whole  invention  had  resided  substantially  in  the  cam,  the  case 
would  have  presented  a  different  aspect. 

The  second  Fowler  &  Warren  patent  in  suit  is  No.  560,705,  dated 
May  26,  1896,  and  it  is  stated  to  be  for  "a  new  and  useful  welt  guide 
mechanism  for  sewing  machines."  The  improvement  is  for  a  welt 
guide  which  moves  in  the  curved  path  of  the  needle,  in  place  of 
the  old  welt  guide,  which  only  moved  to  and  from  the  work  in  a 
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Straight  line ;   so  that,  when  the  welt  guide  was  a  little  too  far  in 
or  a  little  too  far  out,  the  point  of  intersection  was  not  in  the  bot- 
tom of  the  groove  in  the  welt  held  in  the  welt  "guide,  but  a  little 
to  one  side. 
The  invention  claimed  is  as  follows: 

"What  we  claim  as  our  Invention  Is:  In  a  curved  needle  sewing  machine 
a  welt  guide;  its  holder;  a  carrier  for  the  welt  guide  holder;  and  means  for 
moving  the  holder  with  relation  to  its  carrier  and  for  moving  the  carrier 
toward  and  from  the  curved  needle,  to  cause  a  point  in  the  welt  guide  to 
move  in  the  arc  In  which  the  curved  needle  moves. — all  combined  and  oper- 
ating substantially  as  described." 

Here  again  we  have  a  combination  patent  embracing  a  number 
of  essential  elements.  The  purchaser  of  a  Lincoln  machine  bought 
the  whole  of  this  combined  mechanism,  and  was  entitled  to  use 
it  until  its  usefulness  had  ceased  by  reason  of  decay  or  destruc- 
tion. The  charge  of  infringement  of  this  claim  is  substantially 
limited  to  the  replacement  of  the  cam  which  moves  the  carrier  to 
and  from  the  curved  needle.  But  this  cam  is  only  one  of  the  ma- 
terial elements  of  the  patented  combination;  and,  further,  it  only 
moves  the  carrier  back  and  forth  in  a  straight  line,  and  is  not  pro- 
ductive of  the  curved  movement  of  the  welt  guide,  which  is  the 
essential  feature  of  this  invention.  As  for  the  carrier  of  the  welt 
guide,  which  it  is  also  said  the  purchaser  replaced,  this  again  is 
only  one  of  the  elements  of  the  combination.  On  the  whole,  we 
fail  to  find  in  these  repairs  anything  like  a  substantial  rebuilding  of 
the  patented  combination. 

The  remaining  Fowler  &  Warren  patent  in  issue  is  No.  564,986, 
granted  August  4,  1896.  This  patent  is  for  a  new  and  useful  im- 
provement "in  means  for  providing  slack  thread"  in  this  class  of 
sewing  machines.  It  relates  to  what  is  known  as  a  "pull  off."  In 
these  machines  the  thread  is  held  under  tension,  and  the  needle 
was  obliged  to  pull  off  the  thread  against  such  tension.  The  pull 
off  is  a  device  to  relieve  the  needle  of  this  work.  Pull  offs  were 
known  at  the  date  of  this  invention,  as  appears  by  the  specifica- 
tion of  the  patent,  which  refers  to  several  prior  devices  of  this  kind. 
This  invention  resided  in  the  simplicity  of  the  construction  of  the 
pull  off  mechanism,  and  it  consisted  in  so  timing  the  operation  of 
the  machine  that  the  pull  off  operated  when  the  needle  held  the 
thread  under  strain  at  the  completion  of  its  backward  stroke.  The 
specification  says: 

"Our  present  invention  Is  an  improved  machine  for  doing  this,  Its  main 
novelty  being  that  the  pull  off  mechanism  does  its  work  after  the  needle 
has  completed  its  loop  drawing  stroke,  and  while  the  needle  holds  a  loop 
of  thread  in  its  hook  under  the  strain  requisite  to  set  the  stitch,  instead  of 
relying  upon  a  thread  brake  to  hold  the  thread  against  the  action  of  the 
puU  off  truck." 

The  patentees  state  their  invention  as  follows: 

"What  we  claim  as  our  invention  is:  In  a  chain  stitch,  hook  needle  sew- 
ing machine  the  combination  of  tension,  looper,  hook  needle,  a  pull  off 
mechanism  between  the  needle  and  the  tension,  and  actuating  mechanism 
timed  to  cause  the  pull  off  mechanism  to  make  its  pulling  stroke  after  the 
hook  needle  has  completed  Its  loop  drawing  stroke,  and  while  the  loop  is  held 
under  strain  by  the  hook  of  the  needle;  substantially  as  described." 
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There  was  sold  to  the  purchaser  of  a  Lincoln  machine  this  pat- 
ented combination,  and  he  had  the  right  to  prolong  its  life  and  use- 
fulness by  any  repairs  which  fell  short  of  a  reconstruction  of  sub- 
stantially the  whole  combination.  It  cannot  be  said,  therefore,  that 
the  replacement  by  the  purchaser  of  the  cam  or  the  pull  off  lever 
which  moves  the  pull  off  truck  constituted  an  infringement  of  the 
patent,  although  it  may  be  this  cam  was  the  characteristic  and 
most  essential  element  in  the  combination.  The  breaking  or  wear- 
ing out  of  this  cam  resulted  in  only  a  partial  destruction  of  the 
patented  combination,  and  its  replacement  by  a  new  cam  was  plainly 
a  restoration,  and  not  a  substantial  reconstruction  of  the  combina- 
tion. 

Under  the  general  principles  governing  the  rights  of  the  parties 
in  this  class  of  cases,  we  are  of  the  opinion  that  the  purchasers  of 
the  Lincoln  machines,  by  repairing  their  machines  to  the  extent 
disclosed  by  the  evidence,  have  not  infringed  any  of  the  patents  in 
suit. 

The  decree  of  the  circuit  court  is  affirmed,  and  the  costs  of  ap- 
peal are  awarded  to  the  appellees. 


LAKE  MICHIGAN  &  L.  S.  TRANSP.  (X).  ▼.  UNION  TOWING  & 
WRECKING  00.  et  al. 

(Circuit  Court  of  Appeals.  Eighth  Circuit    November  25,  1901.) 

Na  1,503. 

COLLIBION— TUGB    AND    ToWS    PASSING   AT    DrAWBHIDOB— FaILURB    OF   ToW   TO 

Obey  Signal  from  Tug.  , 

The  tug  Mystic,  towing  a  raft  down  stream  in  the  St  Louis  river  at 
Duluth,  approached  the  draw  of  a  bridge,  while  the  tug  Industry  was 
approaching  from  the  other  side,  towing  the  steamer  Peerless.  There 
were  two  channels  through  the  draw,  and  the  tugs  agreed  by  signal  that 
the  Mystic  should  pass  tiirough  the  south  channel  and  the  Industry  the 
north  channel.  It  was  necessary  for  the  Mystic  to  push  her  raft  south 
of  the  channel,  where  it  would  float  under  the  bridge;  and  in  doing  so 
she  baclced  into  the  north  channel  to  obtain  headway,  Intending  to  imme- 
diately go  forward  again,  and  to  be  out  of  the  way  before  the  Industry, 
which  was  about  700  feet  distant  should  reach  the  draw,  which  she  in 
fact  was.  The  master  of  the  Industry,  seeing  the  maneuver,  signaled 
the  Peerless  to  baclc,  which  she  did;  but,  when  the  Mystic  began  to 
move  ahead,  he  signaled  the  Peerless  to  stop  backing,  which  signal  she 
did  not  obey,  but  Isept  backing  until  the  tug  had  towed  her  nearly  500 
feet  beyond  the  draw,  when  her  bow  came  in  collision  with  a  barge, 
which  was  being  towed  down  to  the  draw  by  a  third  tug,  and  she  was 
sunk.  The  testimony  tended  to  show  that  her  continued  backing  while 
the  tug  was  going  forward  threw  her  bow  to  one  side  of  the  course  of 
the  tug,  and  that  otherwise  the  collision  would  not  have  occurred.  Held, 
that  the  action  of  the  Mystic  could  not  be  considered  the  proximate 
cause  of  the  collision,  which  must  be  attributed  solely  to  the  fault  of  the 
Peerless  in  failing  to  obey  the  signal  of  her  tug  to  stop  backing,  i 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Minnesota. 

1  Signals  of  meeting  vessels,  see  note  to  Union  S.  8.  Co.  v.  Erie  &  W. 
Transp.  Co.,  30  0.  0.  A.  6d0. 
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Charles  E.  Kremer  (Howard  T.  Abbott,  on  the  brief),  for  appel- 
lant. 

H.  R.  Spencer  (H.  A,  Kelley,  F.  E.  Searle,  and  H.  D.  Goulder, 
on  the  brief),  for  appellee  Union  Towing  &  Wrecking  Company. 

John  H.  Norton  (A.  A.  Harris,  on  the  brief),  for  appellee  Stevens. 

Before  SANBORN  and  THAYER,  Circuit  Judges,  and  ADAMS, 
District  Judge. 

THAYER,  Circuit  Judge.  This  is  an  admiralty  case,  growing  out 
of  a  collision  in  the  harbor  of  Duluth,  Minn.,  on  September  7,  1899. 
The  Union  Towing  &  Wrecking  Company,  one  of  the  appellees,  was 
the  owner  of  two  tugs,  the  Industry  and  the  Buffalo.  On  the  day 
of  the  collision  the  tug  Industry  was  towing  the  steamer  Peerless, 
which  belonged  to  the  Lake  Michigan  &  Lake  Superior  Transporta- 
tion Company,  the  libelant  and  appellant,  up  the  St.  Louis  river  and 
was  approaching  the  draw  of  the  Northern  Pacific  railroad  bridge, 
which  spans  the  river.  At  the  same  time  the  tug  Buffalo  was  towing 
the  barge  Stewart,  which  was  laden  with  lumber,  down  the  river, 
and  was  approaching  the  draw  of  the  same  bridge,  through  which  it 
was  necessary  to  pass  on  its  downward  course.  The  tug  Mystic, 
which  belonged  to  Darwin  E.  Stevens,  the  other  appellee,  was  at  the 
same  time  towing  a  raft  down  the  river,  and  was  nearer  to  the  bridge 
than  either  of  the  other  tugs.  The  latter  tug  found  it  necessary  to 
push  the  raft  which  it  was  towing,  or  to  place  it  in  such  a  position 
that  it  would  float  under  the  bridge  through  a  passageway  for  rafts 
that  was  immediately  south  of  the  south  channel  of  the  draw.  Sig- 
nals were  exchanged  between  the  Industry  and  the  Mystic,  which 
indicated  that  the  former  tug,  with  the  Peerless  in  tow,  woidd  pass 
through  the  north  channel  of  the  draw.  Before  the  passage  was 
made,  however,  the  tug  Mystic  dropped  her  tow,  and  backed  into 
or  across  the  north  channel  of  the  draw,  with  a  view  of  immediately 
going  forward  and  crowding  the  raft  which  it  had  in  charge  further 
over  to  the  south  side  of  the  river,  so  that  it  would  pass  under  the 
bridge  through  the  passageway  for  rafts,  and  not  block  the  south 
channel  of  the  draw.  This  maneuver  on  the  part  of  the  Mystic 
seems  to  have  created  some  confusion,  particularly  aboard  the  steam- 
er Peerless  as  well  as  aboard  the  Industry.  It  also  led  to  some  un- 
certainty in  their  movements ;  the  result  of  such  confusion  and  un- 
certainty being  that,  when  the  Peerless  had  passed  through  the  draw, 
she  collided  with  the  barge  Stewart,  which  was  coming  down  the 
stream  and  intending  to  pass  through  the  north  channel  of  the  draw. 
The  Peerless  received  a  blow  just  behind  the  stem  on  the  port  bow, 
which  compelled  her  to  run  into  shallow  water  immediately,  where 
she  sunk.  The  owner  of  the  tugs  Industry  and  Buffalo,  as  well  as 
the  owner  of  the  Peerless,  claimed  that  the  collision  was  due  princi- 
pally to  the  action  of  the  Mystic  in  backing  into  the  north  channel 
of  the  draw  at  the  time  it  did.  The  owner  of  the  Mystic  claimed  that 
the  collision  was  due  principally  to  the  fault  of  the  Peerless.  He  also 
charged  certain  derelictions  of  duty  on  the  part  of  the  tugs  Industry 
and  Buffalo.    It  will  appear,  therefore,  that  the  principal  question  in 
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the  case  is  whether  the  master  of  the  Mystic  was  guilty  of  negligence 
in  backing  across  the  north  channel,  and  whether  such  act  was  the 
efficient  or  proximate  cause  of  the  disaster.  The  answer  to  this 
question  depends  mainly  on  conclusions  of  fact  to  be  deduced  from 
the  testimony,  which  we  shall  proceed  to  state  with  as  much  brevity 
as  the  case  will  permit. 

The  testimony  warrants  the  conclusion,  we  think,  that  the  Mystic 
backed  her  full  length  into  the  north  channel  of  the  draw,  and  pos- 
sibly continued  to  back  until  her  stem  was  as  much  as  lo  feet  north 
of  the  supporting  abutment  of  the  draw,  doing  so  as  the  tug  Industry, 
with  the  Peerless  in  tow,  was  approaching,  and  not  far  distant  from, 
the  east  mouth  of  the  north  channel  of  the  draw.  The  distance  to 
which  she  backed  is  probably  exaggerated  by  some  of  the  witnesses ; 
but  that  she  lay  at  one  time  across  the  course  of  the  Industry  to 
some  extent  can  scarcely  be  doubted,  in  view  of  the  fact  that  the 
master  of  the  tug  Industry  signaled  to  the  Peerless  to  back,  and  she 
did  do  so.  At  the  time  the  Mystic  backed  into  the  north  channel  we 
conclude  that  she  was  about  700  feet  distant  from,  or  ahead  of,  the 
Industry.  The  captain  of  the  latter  tug  says  that  she  was  500  feet  in 
advance  of  the  Industry  at  the  time  she  lay  with  her  whole  length 
across  the  channel ;  but,  as  the  latter  witness  was  interested  in  mak- 
ing the  distance  as  little  as  possible,  his  estimate  is  probably  an 
underestimate,  rather  than  an  overestimate.  The  Mystic,  however^ 
in  thus  backing  across  the  channel,  did  so  merely  for  the  purpose  of 
immediately  going  forward  and  gaining  headway  to  push  the  raft  out 
of  the  south  channel  of  the  draw,  as  it  was  necessary  to  do ;  and  as 
the.  north  channel  into  which  the  tug  backed  was  200  feet  wide,  and. 
as  only  a  portion  of  the  channel  was  obstructed,  the  master  of  the 
Mystic  probably  thought  that  he  could  easily  get  out  of  the  way  with- 
out delaying  the  passage  of  the  Industry.  Subsequent  events  showed 
that  he  was  right  in  that  opinion,  since  the  testimony  satisfies  us 
that  when  the  Industry  passed  the  Mystic  she  was  50  or  60  feet 
distant  from  the  stern  Of  the  latter  tug,  thus  showing  that  the  Mystic 
was  well  out  of  her  way.  Besides,  it  appears  that  after  the  Industry 
and  Mystic  had  exchanged  passing  signals,  the  Industry  and  Peerless 
increased  their  speed  somewhat,  thus  bringing  them  to  the  east 
mouth  or  entrance  of  the  draw  sooner  than  the  master  of  the  Mystic 
had  reason  to  anticipate. 

As  respects  the  conduct  of  the  master  of  the  Peerless,  we  find  the 
facts  to  be  substantially  as  follows:  Very  shortly  after  the  master 
of  the  tug  Industry  signaled  the  Peerless  to  back,  he  discovered  that 
the  Mystic  was  well  out  of  the  way,  or  would  soon  be  out  of  the  way, 
and  that  there  was  no  further  need  of  backing,  whereupon  he  signaled 
the  Peerless  to  stop  backing,  which  order  the  master  and  pilot  of  the 
Peerless  failed  to  obey.  The  captain  of  the  tug  Industry,  who  had, 
perhaps,  better  opportunity  for  observation  than  any  one  else,  and 
was  familiar  with  the  harbor  and  distances,  and  best  able  to  decide 
what  ought  to  be  done,  and  who  also  testifies  with  apparent  frank- 
ness, says  that  he  gave  the  signal  to  stop  backing  as  the  pilot  house 
of  his  tug  was  abreast  the  pier  on  which  the  draw  rested, — ^that  is, 
at  the  center  of  the  bridge ;  that  the  Mystic  was  then  out  of  the  way, 
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or  in  such  a  position  as  not  to  obstruct  the  north  channel ;  that  the 
barge  Stewart  was  at  the  time  as  much  as  900  feet  upstream,  and  in- 
tended on  her  downward  course  to  pass  on  the  starboard  side  of  the 
Industry  and  Peerless,  as  he  (the  master  of  the  Industry)  well  under- 
stood, because  the  barge  was  in  the  north  channel,  and  would  natur- 
ally pass  on  that  side;  that  the  persons  in  charge  of  the  Peerless 
disregarded  his  order  to  stop  backing,  although  the  Industry  was 
pulling  forward  with  her  usual  speed ;  that  the  Peerless  continued  to 
back  until  the  collision  took  place,  which  occurred  about  475  feet 
above  the  center  of  the  bridge ;  and  that,  as  the  result  of  the  backing 
and  the  slight  current,  the  bow  of  the  Peerless  was  drawn  obliquely 
over  to  starboard,  so  that  she  was  struck  by  the  stem  of  the  Stewart 
on  her  port  bow,  about  2  feet  aft  of  her  stem.  This  witness  says  with 
great  positiveness,  and  we  find  no  sufficient  reason  in  the  testimony 
to  doubt  the  verity  of  his  judgment,  that  if  the  master  of  the  Peerless 
had  obeyed  his  order  to  stop  backing  when  it  was  given,  or  with 
reasonable  promptness,  he  could  have  pulled  the  steamer  so  far  over 
to  the  south  side  of  the  north  channel  that  she  would  have  passed 
the  Stewart  in  safety. 

As  a  conclusion  of  law  based  on  these  findings,  we  are  of  opinion 
that  the  master  of  the  tug  Mystic  was  not  guilty  of  any  such  negli- 
gence as  renders  that  tug  liable  for  the  collision  and  consequent  sink- 
ing of  the  Peerless.  The  situation  was  somewhat  unusual,  in  that 
three  tugs  with  their  respective  tows  approached  the  bridge  at  about 
the  same  time.  The  tug  with  the  raft  in  tow  was  moving  dowu- 
stream,  which  rendered  the  raft  less  manageable.  The  wind  appears 
to  have  been  blowing  with  some  force  from  the  south  or  southwest, 
which  had  a  tendency  to  drift  the  raft  away  from*  the  south  bank. 
The  raft  had  no  right  to  pass  through  the  south  channel  of  the  draw, 
and  the  tug  could  not  pass  under  the  bridge  through  the  passageway 
that  had  been  provided  for  rafts.  It  was  necessary,  therefore,  to 
drop  the  tow  temporarily  and  push  the  raft  somewhat  to  the  south, 
so  that  it  would  float  under  the  bridge.  This  necessitated  backing 
to  some  extent  into  the  north  channel,  or  across  the  intended  course 
of  the  Peerless.  The  master  of  the  Mystic  thought  that  he  had 
enough  time  to  execute  this  maneuver  without  interfering  with  the 
passage  of  the  other  tugs  and  their  tows  through  the  north  channel 
of  the  draw,  and  in  this  opinion  he  was  right.  The  captain  of  the 
Peerless,  who  was  more  accustomed  to  navigation  on  the  open  lake, 
and  was  not  as  well  qualified  to  deal  with  the  situation  as  the  captains 
of  the  tugs,  seems  to  have  been  needlessly  alarmed  by  the  temporary 
appearance  of  the  Mystic  in  the  north  channel.  He  was  guilty  of 
an  error  of  judgment  in  not  obeying  the  signal  to  stop  backing,  as 
he  ought  to  have  done;  and  this  probably  led  to  the  misadventure, 
and  should  be  esteemed  the  proximate  cause  of  the  colHsion,  rather 
than  the  act  of  the  Mystic. 

This,  as  we  infer,  is  the  conclusion  that  was  reached  by  the  trial 
judge,  and  in  that  view  we  feel  constrained  to  concur.  It  is  accord- 
ingly ordered  that  the  decree  below  be  affirmed. 
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THE  O.  L.  HALENBBCK. 

(District  Court,  S.  D.  New  York.    December  14.  1901.) 

CoLLieiOK— Tuofi  Manbutbrtmo  Near  Pier— Abskncb  op  Lookoutb. 

A  tug  was  backing  out  from  a  slip  in  East  river  with  a  scow  on  a  line, 
when,  drifting  upstream  slightly  with  the  flood  tide,  she  came  in  colli- 
sion with  another  tug  which  was  maneuvering  In  the  vicinity,  and  was 
at  the  time  headed  down  the  river,  and  going  ahead  slightly.  Neither 
tug  had  a  lookout.  The  first  tug  took  no  precautions  whatever  with  re- 
spect to  any  other  vessels  as  she  moved  out,  and  the  second  tug  made 
no  effort  to  avoid  the  collision,  which  she  could  readily  have  done  had 
she  been  vigilant    Held,  that  the  tugs  were  both  in  fault 

In  Admiralty.     Suit  for  collision. 

Foley  &  Wray,  for  libelants. 
Carpenter  &  Park,  for  claimant. 

ADAMS,  District  Judge.  This  action  arose  out  of  a  collision 
which  took  place  between  the  libelant's  steam  tug  Alexander  Barclay 
and  the  steam  tug  Halenbeck  on  the  i8th  of  June,  1900,  about  8 
o'clock  a.  m.,  in  the  vicinity  of  pier  4,  East  river.  The  Barclay  had 
been  lying  overnight  between  piers  3  and  4,  and  started  out  in  the 
morning,  shortly  before  8  o'clock,  to  tow  a  scow  loaded  with  stone 
to  the  upper  side  of  pier  5,  East  river.  The  scow  was  lying  between 
piers  3  and  4  (old  numbers),  outside  of  a  barge  which  was  lying  next 
to  the  westward  side  of  old  pier  4.  The  tug  ran  a  line  from  her  stem 
post,  or  nigger  head,  to  the  stern  of  the  scow,  and  backed  out  into 
the  river,  giving  a  headway  to  the  scow  which  was  sufficient,  when 
the  tug  stopped,  to  drag  the  latter  around  on  the  port  side  of  the 
scow  into  the  position  the  master  of  the  tug  intended  to  assume  for 
the  purpose  of  towing  tfie  scow  to  her  destination.  The  tide  was 
flood.  As  the  vessels  moved  out  of  the  slip,  its  tendency  was  to  set 
them  up  the  river,  and  before  the  tug  had  obtained  control  of  the 
scow  the  collision  occurred;  the  stem  of  the  Halenbeck  striking 
the  port  side  of  the  Barclay,  and  causing  a  wound  which  shortly 
resulted  in  the  sinking  of  the  latter.  The  Halenbeck  had  been  lying 
at  the  end  of  old  pier  4,  or  maneuvering  in  its  vicinity,  before  the 
collision,  and  other  tu|;s  were  also  there.  The  Barclay  had  no  look- 
out, and  took  no  precautions  whatever  with  respect  to  any  other  ves- 
sels as  she  moved  out.  The  Halenbeck  was  not  discovered  by  her 
until  the  vessels  were  in  close  proximity,  and  she  then  did  nothing 
to  avoid  the  collision.  I  have  no  hesitation  in  finding  her  in  fault, 
under  the  circumstances.  The  principal  difficulty  in  the  case  arises 
in  determining  whether  the  Halenbeck  should  also  be  held  in  fault. 
Her  contention  is  that  she  had  been  fast,  with  her  bow  to  the  west- 
ward, to  another  tug  lying  outside  of  a  third  tug,  which  was  fastened 
to  the  end  of  old  pier  4,  and  had  moved  slightly  away  to  permit  the 
tug  next  to  her  to  leave,  intending  to  make  fast  to  the  tug  next  to  the 
pier,  and  that  as  the  Barclay  and  her  tow  came  out  of  the  slip  she 
was  helpless  to  avoid  the  collision,  as  her  stern  was  so  close  to  the 
westward  side  of  new  pier  4  she  had  no  room  to  maneuver,  and 
could  not  escape  from  the  Barclay  when  the  tide  set  the  latter  and 
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her  tow  towards  her.  If  this  was  the  situation,  the  Halenbeck  should 
be  exonerated.  The  Barclay,  on  the  other  hand,  contends  that  the 
Halenbeck  had  been  lying  stern  to  the  westward,  and,  instead  of 
remaining  in  the  vicinity  of  old  pier  4,  had  left  that  pier  a  little  time 
before,  and  gone  out  in  the  river  beyond  and  above  new  pier  4, 
where  she  turned  around  so  as  to  head  to  the  tide,  and  was  coming 
back,  but  was  still  partly  outside  of  new  pier  4  when  the  collision 
occurred,  and  that  she  was  negligent  in  her  navigation  when  she  was 
in  a  position  in  which  she  could  have  avoided  the  Barclay.  It  is  im- 
possible to  reconcile  the  testimony.  About  the  same  number  of 
witnesses  on  each  side  testify  positively  in  support  of  the  respective 
contentions.  I  am  inclined  to  accept  the  libelant's  contention  in  this 
respect,  particularly  as  the  length  of  the  Halenbeck  (about  no  feet) 
renders  it  improbable  that  her  version  can  be  correct.  New  pier  4 
extended  145  feet  further  out  in  the  river  than  old  pier  4.  Old  pier 
4  was  40  feet  wide,  and  distant  33  feet  from  new  pier  4,  so  that  the 
westward  side  of  old  pier  4  was  73  feet  from  the  westvsrard  side  of 
new  pier  4.  The  barge  alongside  of  which  the  scow  had  been  lying 
was  32  feet  wide.  The  Halenbeck,  with  her  stern  8  or  10  feet  from 
the  westward  side  of  new  pier  4,  if  lying  parallel,  or  nearly  so,  with 
the  end  of  old  pier  4,  would  have  extended  about  15  feet  below  the 
line  of  the  westward  side  of  the  barge.  The  scow,  in  sagging  up 
towards  new  pier  4  with  the  tide,  necessarily  encroached  upon  the 
space  of  105  feet  mentioned.  It  is  probable,  and  the  testimony  indi- 
cates, that  the  scow  sagged  up  at  least  as  much  as  half  the  width  of 
the  barge ;  and,  with  the  Barclay  on  her  side  next  to  new  pier  4,  it 
was  practically  impossible  for  the  Halenbeck  to  have  been  at  the 
time  between  the  Barclay  and  the  pier,  unless  the  collision  happened 
very  near  the  end  of  old  pier  4,  which  the  testimony  does  not  show. 
The  pilot  of  the  Halenbeck,  who  was  in  charge  at  the  time,  said  his 
tug  was  heading  to  the  westward,  "a  little  bit  in  towards  the  pier," 
and  was  about  120  feet  away  from  old  pier  4  at  the  time  of  the  col- 
lision. I  conclude,  therefore,  that  the  Halenbeck  was  approaching 
from  the  outside  of  a  pile  driver  which  lay  at  the  end  of  new  pier 
4.  She  had  no  lookout,  and  it  is  obvious  that  she  was  in  fault  in 
not  seeing  that  the  Barclay  was  proceeding  jvithout  regard  to  her, 
and  that  a  collision  would  occur  if  precautions  were  not  taken  by  her 
to  avoid  it,  which  she  could  easily  have  employed.  The  testimony 
indicates  that  she  was  going  ahead  slightly  at  the  time  of  the  col- 
lision, when,  if  she  had  been  vigilant,  there  would  have  been  no  diffi- 
culty in  stopping  her  headway,  or  in  backing  away  from  the  Barclay 
if  necessary.  Both  vessels  must  be  held  in  fault. 
Decree  for  the  libelant  for  half  damages. 
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WILDER'S  a  S.  CO.  et  al.  r.  LOW  et  al. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    November  4,   1901.) 

No.  684. 

1.  Circuit  Court  of  Appeals— Jurtsdiction— Appeals  from  District  Court 
OF  Hawaii. 

Section  86  of  Act  April  30,  1900,  providing  a  government  for  the  terri- 
tory of  Hawaii,  after  defining  the  Jurisdiction  of  the  district  court  of  the 
United  States  for  the  district  of  Hawaii,  giving  it  the  Jurisdiction  of  both 
a  district  and  circuit  court  of  the  United  States,  provides  that  **writs  of 
error  and  appeals  from  said  district  court  shall  be  had  and  allowed  to 
the  circuit  court  of  appeals  in  the  Ninth  Judicial  circuit  in  the  same  maa- 
ner  as  writs  of  error  and  appeals  are  allowed  from  circuit  courts  of  ap- 
peals as  provided  by  law."  Held,  that  such  provision  did  not  restrict 
the  appellate  Jurisdiction  of  the  circuit  court  of  appeals  to  causes  tried 
by  the  district  court  when  acting  as  a  circuit  court,  but  was  sufilciently 
comprehensive  to  give  such  right  of  review  in  all  causes  which  would  be 
so  reviewable  if  tried  in  a  district  or  circuit  court  of  the  United  States, 
the  phrase  "In  the  same  manner"  having  reference  to  the  procedure  only; 
and  that  a  decree  in  admiralty  rendered  by  such  district  court  was  ap- 
pealable, i 

2b  Admiralty— Review  on  Appeal— Questions  of  Fact. 

When  two  courts  have  considered  the  facts,  and  reached  the  same  con- 
clusion as  to  the  fault  for  a  collision,  the  burden  rests  upon  an  ap- 
pellant to  show  that  such  decisions  were  manifestly  wrong  before  the 
Judgment  of  the  lower  court  will  be  reversed. 

8.  Collision— International  Rules— Duty  of  Steam  Vessels. 

The  suggestion  In  the  preliminary  note  to  article  17  of  the  International 
navigation  rules  (26  Stat.  320),  relating  to  sailing  vessels  approaching  one 
another,  that,  if  the  compass  bearing  of  an  approaching  vessel  does  not 
appreciably  change  as  the  two  vessels  draw  nearer  together,  there  should 
be  deemed  to  be  risk  of  collision.  Is  not  a  rule  of  navigation,  but  merely 
a  suggestion  of  one  circumstance  which  denotes  that  there  Is  danger  of 
collision;  and  a  steamer  is  not  Justifi^ed  in  assuming  that  there  is  no  risk 
because  there  is  an  appreciable  change  In  the  compass  bearing  of  the 
lights  of  a  sailing  vessel  seen  at  night  which  would  manifestly  be  an 
unwarranted  assumption  under  some  circumstances.  2 

4  Same. 

Under  the  settled  rule  of  the  admiralty  courts  It  Is  the  duty  of  a 
steamer,  when  the  lights  of  an  approaching  vessel  are  fluctuating,  or  for 
any  reason  there  appears  to  be  uncertainty  as  to  her  course,  to  slacken 
speed,  and,  if  necessary,  stop,  neither  proceeding  nor  changing  course 
until  the  course  of  the  other  vessel  has  been  ascertained;  and  this  duty 
Is  specifically  Imposed  by  article  23  of  the  navigation  rules  upon  a  steam 
vessel  which  Is  required  to  keep  out  of  the  way  of  another  vessel. 

6u  Same— Failure  to  Maintain  Lookout. 

For  an  otficer  to  leave  his  vessel  entirely  without  a  lookout,  especially 
when  another  vessel  Is  known  to  be  In  the  vicinity.  Is  culpable  negli- 
gence, and  approaches  very  nearly  the  line  of  reckless  navigation. 
Where  It  Is  shown  that  a  steamer  had  no  lookout  at  night,  and  failed  to 
station  one,  although  the  officer  In  charge  saw  the  lights  of  another  ves- 
sel ahead  10  minutes  before  collision,  but  was  unable  to  make  them  out 
distinctly,  every  doubt  will  be  resolved  against  such  steamer  in  an  action 
for  the  collision. 

1  Jurisdiction  of  circuit  court  of  appeals,  see  note  to  Lau  Ow  Bew  v,  U,  S., 
1  O.  C.  A.  6;   Emlgi-ation  Co.  v.  Gallegos,  32  O.  O.  A.  475. 

2  Collision  rules,  see  notes  to  The  Niagara,  28  C.  a  A.  532;   The  Mount 
Hope,  29  C.  0.  A.  368. 

112  F.— 11 
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tt.  Same— Steamer  ahd  Sailing  Vessel  Crossiko— Evidence  Considered. 

In  an  actton  against  a  steamer  for  collision  T^rith  a  barken  tine  in  the 
night,  in  which  the  latter  was  sunk,  the  weight  of  evidence  sustained 
the  claim  of  the  barkentine  that  she  kept  her  course,  and  carried  proper 
lights,  which  were  burning  brightly.  On  the  other  hand,  it  appeared 
that  the  steamer  had  no  lookout;  that  the  officer  in  charge  saw  the  lights 
of  the  barkentine  some  10  minutes  before  the  collision,  and  when  they 
were  probably  2  miles  distant,  but  was  unable  to  make  out  the  character 
or  course  of  the  other  vessel;  that  he  took  no  steps  to  ascertain,  and  con- 
tinued at  full  speed  of  10  knots,  keeping  his  course,  until  about  2  min- 
utes before  the  collision,  when  it  was  changed  a  few  points  to  starboard, 
in  which  direction  the  barkentine  was  moving.  Held,  that  the  steamer 
was  in  fault  for  the  collision,  not  only  because  of  the  presumption 
against  her  arising  from  the  rule  requiring  her  to  keep  out  of  the  way, 
but  because  the  evidence  showed  that  her  navigation  was  improper  and 
negligent. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Terri- 
tory of  Hawaii. 

This  is  a  suit  in  admiralty,  brought  in  the  district  court  of  Hawaii,  to  re- 
cover damages  for  loss  of  cargo  and  personal  belodgings  caused  by  a  colli' 
sion  between  the  steamer  Claudine  and  the  barkentine  William  Carson, 
wherein  the  latter  vessel  was  sunk.  The  lower  court  rendered  a  decree  in 
favor  of  the  libelants,  to  reverse  which  this  appeal  is  brought.  The  appel- 
lant Wilder's  Steamship  Company  was  the  owner  of  the  steamship  Claudine, 
which  vessel  is  alleged  to  have  been  of  the  value  of  $125,000  at  the  time  of 
the  collision.  The  barkentine  William  Carson  was  an  American  vessel  of 
about  791  tons  burden,  owned  by  Georg'e  TJ.  Hind  and  others,  and  at  the 
time  when  the  cause  of  action  arose  was  employed  In  a  voyage  between 
Newcastle,  N.  S.  W.,  and  Honolulu,  H.  I.  It  is  alleged  that  on  the  evening  of 
December  27,  1899,  at  about  8:40  p.  m.,  the  said  barkentine  William  Carson 
was  within  about  12  miles  from  Honolulu  harbor,  sailing  free  on  a  southwest 
course  at  a  speed  of  between  2  and  3  knots  an  hour;  that  she  was  ap- 
proached by  the  steamer  Claudine,  apparently  heading  south  by  east,  and 
bearing  to  the  starboard  beam  of  the  barkentine;  'that  subsequently,  after  a 
nearer  approach,  the  said  steamer  showed  her  starboard  light,  and  then, 
suddenly  shifting  her  helm  and  blowing  her  signal  whistle  once,  collided 
with  the  said  barkentine,  striking  her  on  the  starboard  bow  forward  of  the 
cathead;  that,  as  a  result  of  such  collision,  the  barkentine  sprung  a  leak, 
began  to  fill,  then  tipped  over  on  her  starboard  side,  and  sank,  becoming  a 
total  loss,  with  her  cargo,  freight,  and  all  personal  effects  on  board.  It  is 
alleged  that  before  and  during  the  time  when  said  collision  took  place  the 
said  barkentine  carried  the  lights  prescribed  by  law;  that  such  lights  were 
brightly  burning  at  the  time,  and  could  have  been  seen  by  the  said  Claudine, 
if  she  had  kept  a  proper  lookout,  for  as  much  as  two  miles,  and  in  sufficient 
time  to  have  avoided  the  said  collisiom  It  is  further  alleged  that  the  said 
barkentine  had  a  proper  watch  on  deck  at  the  time  of  and  before  the  said  col- 
lision, and  that  when  the  danger  of  a  collision  became  apparent  It  was  im- 
possible for  the  barkentine  to  get  out  of  the  way;  that  before  the  collision 
the  steamer  Claudine,  after  suddenly  shifting  her  helm,  never  slacked  her 
8i>eed,  nor  signaled  to  stop  or  reverse  her  engines,  although  she  was  going  at 
a  speed  of  about  10  knots  per  hour;  that,  if  said  steamer  had  continued  on 
her  course,  instead  of  shifting  her  helm,  and  attempting  to  cross  the  bow 
of  the  barkentine,  no  serious  damage  would  probably  have  ensued  to  either 
craft.  The  respondent  denies  that  the  collision  occurred  through  any  fault 
on  the  part  of  the  steamer  Claudine,  and  alleges  that  the  barkentine  was 
wholly  at  fault,  in  that  her  starboard  light  was  improperly  placed,  and  not 
visible  from  the  steamer  Claudine  until  such  time  as  it  was  impossible  by 
any  maneuver  to  avoid  a  collision.  Two  libels  were  filed  against  the  steamer 
Claudine  in  the  lower  court, — one  by  the  appellee  J.  S.  Low,  as  assignee  of 
the  owners  of  the  cargo  and  freight  of  the  barkentine,  alleged  to  be  of  the 
value  of  $9,050;  and  one  by  the  appellee  John  PUtz,  master  of  the  barkentine 


Digitized  by 


Google 


WILDER's  8.  8.  CO.  V.  LOW.  163 

at  the  time  of  the  collision,  to  recover  the  sum  of  |2,474w30,  alleged  to  be 
the  value  of  certain  personal  efiPects  on  the  said  barkentine,  and  which  were 
wholly  lost  by  reason  of  the  collision.  By  stipulation  between  the  respective 
couns^  the  two  actions  were  consolidated  and  tried  together.  Decree  was 
entered  in  favor  of  J.  S.  Low  for  the  full  amount  of  his  claim,  with  interest 
and  costs  from  the  date  of  collision,  and  in  favor  of  John  Piltz  for  the  sum  of 
^1,162.80,  the  value  of  articles  proven  to  have  been  lost  by  him  personally, 
together  with  Interest  and  costs  from  the  date  of  collision.  The  remaining 
amount  claimed  by  the  libelant  John  Piltz  proved  to  have  be.en  for  personal 
effects  belonging  to  his  wife,  and,  it  not  appearing  that  he  was  authorized  to 
sue  for  or  maintain  an  action  for  the  same,  this  portion  of  the  amount 
claimed  was  disallowed.  An  action  was  brought  in  the  circuit  court.  First 
Judicial  circuit  of  the  territory  of  Hawaii,  for  the  value  of  the  barlsentine 
itself,  and  recovery  had  by  the  owners  of  the  barkentine.  The  case  was 
appealed  to  the  supreme  court  of  Hawaii,  restflting  in  the  same  decree.  An 
appeal  was  then  prosecuted  to  this  court,  the  circuit  court  of  appeals  for  the 
Ninth  circuit,  but  was  dismissed  by  the  court  for  want  of  Jurisdiction.  By 
stipulation  the  evidence  and  exhibits  in  the  suit  brought  by  the  owners, 
George  U.  Hind  and  others,  against  the  Wilder's  Steamship  Company,  in  the 
circuit  court  and  supreme  court  of  the  territory  of  ^Hawaii,  respectively,  are 
used  as  evidence  and  exhibits  in  the  present  suit 

Kinney,  Ballou  &  McCIanahan  (Nathan  H.  Frank,  of  counsel),  for 
appellants. 

Page,  McCutchen,  Harding  &  Knight  and  Paul  Neumann,  for 
appellees. 

Before  GILBERT  and  MORROW,  Circuit  Judges,  and  HAW- 
LEY,  District  Juclge. 

MORROW,  Circuit  Judge,  after  stating  the  foregoing  facts,  de- 
livered the  opinion  of  the  court. ' 

The  assignments  of  error  are  numerous,  but  relate  entirely  to  the 
findings  of  fact  by  the  court  below,  and  its  application  thereto  of 
rules  of  law.  The  appellees  contend  that  this  court  has  no  jurisdic- 
tion over  the  appeal  in  this  cause,  for  the  reason  that  there  is  no  pro- 
vision of  law  directly  authorizing  this  court  to  entertain  appeal?  in 
admiralty  from  the  district  court  of  Hawaii.  In  support  of  this  con- 
tention they  cite  section  86  of  the  organic  act  of  April  30,  1900, 
providing  a  government  for  the  territory  of  Hawaii,  which  section  de- 
fines the  jurisdiction  of  the  district  court  of  Hawaii  as  follows : 

"Said  court  shall  have,  in  addition  to  the  ordinary  jurisdiction  of  district 
courts  of  the  United  States,  jurisdiction  of  all  cases  cognizable  in  a  circuit 
court  of  the  United  States,  and  shall  proceed  therein  in  the  same  manner  as 
a  circuit  court" 

And  with  regard  to  appeals  from  said  court  it  provides : 

"Writs  of  error  and  appeals  from  said  district  court  shall  be  had  and 
allowed  to  the  circuit  court  of  appeals  in  the  Ninth  judicial  circuit  in  the 
same  manner  as  writs  of  eiTor  and  appeals  are  allowed  from  circuit  courts 
to  the  circuit  courts  of  appeals  as  provided  by  law." 

The  appellees  construe  this  section  as  making  no  provision  for 
\ppeals  from  the  district  court  except  when  acting  as  a  circuit  court, 
and  contend  that,  as  the  circuit  court  has  no  jurisdiction  in  ad- 
miralty, there  is  no  "manner"  of  allowing  an  appeal  in  admiralty  from 
that  court.  The  lanp:uage  of  the  section  does  not  warrant  such  a 
restricted  interpretation.    It  expressly  provides  that  writs  of  error 
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and  appeals  from  said  district  court  shall  be  allowed  to  the  circuit 
court  of  appeals  in  the  Ninth  judicial  circuit.  This  jurisdiction  con- 
ferred upon  the  appellate  court  is  general  and  comprehensive. 
There  is  no  exception,  either  in  terms  or  by  implication;  and  the 
provision  that  follows  in  the  section  that  such  writs  of  error  and  ap- 
peals shall  be  allowed  "in  the  same  manner"  as  they  are  allowed 
from  circuit  courts  to  the  circuit  court  of  appeals  cannot  be  con- 
strued as  creating  an  exception  excluding  appellate  jurisdiction  in 
admiralty  cases  because  the  circuit  courts  of  the  United  States  have 
no  admiralty  jurisdiction.  Such  a  construction  would  defeat  the 
appellate  jurisdiction  of  the  circuit  court  of  appeals  in  nearly  all  cases 
arising  in  the  district  couft  of  Hawaii,  since  the  circuit  courts  of  the 
United  States  have  concurrent  jurisdiction  with  the  district  courts  in 
but  few  cases.  No  such  purpose  can  be  attributed  to  congress,  par- 
ticularly in  view  of  the  general  terms  of  the  appellate  jurisdiction 
provided  in  the  section.  Besides,  the  phrase  "in  the  same  manner" 
has  a  well-understood  meaning  in  legislation,  and  that  meaning  is 
not  one  of  restriction  or  limitation,  but  of  procedure.  It  means  by 
similar  proceedings,  so  far  as  such  proceedings  are  applicable  to  the 
subject-matter.  Phillips  v.  County  Com'rs,  122  Mass.  258,  260. 
In  Durousseau  v.  U.  S.,  6  Cranch,  307,  315,  3  L.  Ed.  232,  235,  section 
10  of  the  act  to  establish  the  judicial  courts  of  the  United  States 
(i  Stat.  73,  JT)  was  under  consideration.  The  section  provided  "that 
the  district  court  in  Kentucky  district"  should,  in  addition  to  the  ordi- 
nary jurisdiction  of  a  district  court,  "have  jurisdiction  of  all  other 
causes,  except  of  appeals  and  writs  of  error  hereinafter  made  cog- 
nizable in  a  circuit  court,  and  shalfproceed  therein  in  the  same  man- 
ner as  a  circuit  court ;  and  writs  of  error  and  appeals  shall  be  from 
decisions  therein  to  the  supreme  court  in  the  same  causes  as  from  a 
circuit  court  to  the  supreme  court,  and  under  the  same  regulations." 
It  was  contended  with  much  show  of  reason  that  under  this  provision 
writs  of  error  .and  appeals  "from  decisions  therein"  were  intended 
to  He  only  from  cases  in  which  the  district  court  acted  as  a  circuit 
court;  but  Mr.  Chief  Justice  Marshall  held  that  this  construction 
coujd  not  be  tolerated,  and  in  delivering  the  opinion  of  the  court 
disposed  of  the  contention  in  language  applicable  to  the  present  case. 
He  said : 

"It  would  be  difficult  to  conceive  an  Intention  in  the  legislature  to  discrim- 
inate between  Judgments  rendered  by  the  district  court  of  Kentucky  while 
exercising  the  powers  of  a  district  court  find  those  rendered  by  the  same 
court  while  exercising  circuit  powers,  When  it  is  demonstrated  that  the  legis- 
lature makes  no  distinction  in  the  cases  from  their  nature  and  character. 
Causes  of  which  the  district  courts  have  exclusive  original  Jarisdlction  are 
carried  into  the  circuit  courts,  and  then  become  the  objects  of  the  appellate 
jurisdiction  of  this  court.  It  would  be  strange  if,  in  a  case  where  the  powers 
of  the  two  courts  are  united  in  one  court,  from  whose  Judgments  an  appeal 
lies,  causes  of  which  the  district  courts  have  exclusive  original  jurisdiction 
should  be  excepted  from  tlie  operation  of  the  appellate  power.  It  would  re- 
quire plain  words  to  establish  this  construction." 

In  our  view,  this  case  is  controlling,  and  disposes  of  the  question 
of  appellate  jurisdiction  of  this  court. 

Proceeding  now  to  the  consideration  of  the  case  upon  the  merits, 
we  notice  that  the  appellants  recognize  the  presumption  arising  from 
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the  rule  followed  by  this  court  that  "in  cases  on  appeal  In  admiralty, 
when  the  questions  of  fact  are  dependent  upon  conflicting  evidence^ 
the  decision  of  the  district  judge,  who  had  the  opportunity  of  seeing 
the  witnesses,  and  judging  of  their  appearance,  manner  and  credi- 
bility, will  not  be  reversed  unless  it  clearly  appears  that  the  decision 
is  against  the  evidence."  The  Alijandro,  6  C.  C.  A.  54,  56  Fed.  624» 
But  the  appellants  contend  that  the  rule  does  not  apply  to  this  ap- 
peal, because  the  testimony  relating  to  the  substance  of  the  case 
was  taken  either  before  a  commissioner  or  read  to  the  court  from 
another  case,  and  as  to  the  main  points  in  issue  it  cannot  be  said  that 
the  district  court  was  in  any  better  position  to  judge  of  the  credi- 
bility of  the  witnesses  and  weight  of  the  testimony  than  is  this  court. 
However  this  may  be,  as  it  is  the  object  of  an  admiralty  appeal  to 
bring  up  the  facts  ih  the  cause,  and  in  a  measure  to  have  a  rehearing 
on  them,  the  evidence  will  be  examined  by  this  court  de  novo,  due  re- 
gard being  had  to  the  fact  that  two  courts  have  considered  the  facts 
in  this  case,  as  far  as  the  liability  for  the  loss  of  the  barkentine 
Carson  is  concerned  (the  district  court  of  Hawaii  in  the  case  at  bar, 
and  the  supreme  court  of  Hawaii  in  the  action  to  recover  the  value 
of  the  barkentine),  and  concurrent  judgments  rendered  against  the 
owners  of  the  steamship  Claudine,  appellants  herein.  The  burden 
is  therefore  upon  the  appellant  to  show  that  these  decisions  were 
manifestly  wrong,  before  the  judgment  of  the  lower  court  will  be 
disturbed.  The  Quickstep,  9  Wall.  665,  19  L.  Ed.  767;  The  Carib 
Prince,  170  U.-S.  655,  18  Sup.  Ct.  753,  42  L.  Ed.  1181. 

The  duty  of  steam  and  sailing  vessels,  respectively,  with  regard  to 
avoidance  of  collisions  at  sea,  is  set  forth  in  the  revised  international 
rules  prescribed  by  the  act  of  congress  entitled  "An  act  to  adopt 
regulations  for  the  prevention  of  collisions  at  sea,"  approved  Au- 
gust 19,  1890  (26  Stat.  320,  327).    They  are  as  follows : 

''Art  20.  When  a  steam  vessel  and  a  sailing  vessel  are  proceeding  In  Ruch 
directions  as  to  Involve  risk  of  collision,  the  steam  vessel  shall  keep  out  of  the 
way  of  the  sailing  vessel. 

"Art  21.  Where,  by  any  of  these  rules,  one  of  two  vessels  Is  to  keep  out 
of  the  way  the  other  shall  keep  her  course  and  speed. 

**Art  22.  Every  vessel  which  is  directed  by  these  rules  to  keep  out  of  the 
way  of  another  vessel  shall,  if  the  circumstances  of  the  case  admit  avoid 
crossing  ahead  of  the  other. 

**Art  23.  Every  steam  vessel  which  is  directed  by  these  rules  to  keep  out 
of  the  way  of  another  vessel  shall,  on  "kpproaching  her,  if  necessary,  slacken 
her  speed  or  stop  or  reverse.** 

It  appears  to  be  admitted  that  the  course  of  the  steamer  Claudine 
was  E.  }i  S.  up  to  the  time  her  whistle  was  blown  and  she  ported  her 
helm;  that. between  the  blowing  of  the  whistle  and  the  collision  a 
minute  or  more  of  time  elapsed,  and  that  at  the  time  of  blowing  the 
whistle  the  steamer  ported  her  helm,  and  changed  her  course  to  star- 
board; that  the  steamer^s  rate  of  speed  was  10  knots  per  hour;  that 
the  rate  of  speed  of  the  barkentine  William  Carson  was  2j4  to  3 
knots  per  hour;  that  prior  to  the  collision  the  barkentine  was  sail- 
ing free,  with  all  her  canvas  set,  and  her  fore  and  aft  sails  on  the 
starboard  side;  that  up  to  the  time  the  steamer  blew  her  whistle 
and  changed  her  course  to  starboard  the  barkentine  kept  on  her 
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course,  whatever  it  was ;  that  the  barkentine  was  struck  by  the  bow 
of  the  steamer  somewhere  near  the  cathead  on  the  starboard  side; 
that  the  hour  of  collision  was  8 140  or  8 :4s  o'clock  p.  m.  on  the  even- 
ing of  December  27,  1899,  and  that  the  place  of  collision  was  about 
12  miles  from  Honolulu,  at  a  point  approximately  E.  ^  S.  from  that 
point.  The  fact  that  the  vessels  did  collide,,  and  without  any  par- 
ticular change  of  course  by  either  until  immediately  prior  to  the 
collision,  is  strong  prima  facie  evidence  that  they  were  proceeding 
in  such  a  direction  as  to  involve  risk  of  collision.  As  said  by  the 
supreme  court  in  the  case  of  The  Carroll,  8  Wall.  302,  305,  19  L.  Ed. 
392: 

"The  fact  that  the  vessels  did  collide  explodes  the  theory  that  there  was 
no  ri«k  of  collision;  and,  besides,  why  did  the  mate  port  his  helm,  if.  In  his 
judgment,  there  was  no  risk  of  it?  He  says  this  was  done  as  soon  as  he 
saw  the  schooner.  If  so,  he  believed  at  the  time  the  relations  of  the  vessels 
to  each  other  were  such  that  they  might  collide,  and  the  possibility  of  it  is 
all  that  is  required  to  charge  the  steamer,  unless  she  can  establish  that  she 
was  without  fault." 

To  overcome  this  prima  facie  case  that  the  two  vessels  were  pro- 
ceeding in  such  directions  as  to  involve  the  risk  of  collision,  appel- 
lants invoke  a  preliminary  note  to  article  17  of  the  international 
rules  relating  to  two  sailing  vessels  approaching  one  another  in  such 
manner  as  to  involve  risk  of  collision.  This  note  contains  the  fol- 
lowing suggestion: 

"Risk  of  collision  can,  when  circumstances  permit,  be  ascertained  by  care- 
fully watching  the  compass  bearing  of  an  approaching  vessel.  If  the  bearing 
does  not  appreciably  change,  such  risk  should  be  deemed  to  exist." 

Assuming  that  this  note  is  a  rule  of  navigation,  and  applicable 
to  a  vessel  under  steam  approaching  a  vessel  under  sail,  the  appel- 
lants proceed  to  show  from  the  testimony  that  the  lights  afterwards 
identified  as  being  those  of  the  barkentine  did  change  in  their  bear- 
ings to  the  steamer;  that  with  respect  to  the  observations  made  on 
the  steamer  the  lights  of  the  barkentine  appeared  first  on  the  port 
.bow;  that  they  kept  gradually  changing  to  the  right,  crossing  the 
bow  of  the  steamer,  and  afterwards  appearing  on  the  starboard 
bow.  From  this  evidence  the  appellants  draw  the  conclusion  that 
no  risk  of  collision  was  apparent  to  the  steamer  up  to  the  moment 
she  blew  her  whistle  and  ported  her  helm.  The  objection  to  this 
conclusion  is  obvious.  In  the  first  place,  the  preliminary  note  is 
not  a  rule  of  navigation,  but  merely  a  suggestion  of  one  method 
of  determining  a  risk  of  collision  from  a  particular  compass  bear- 
ing of  an  approaching  vessel.  It  does  not  determine  or  assume  to 
suggest  that  all  other  compass  bearings  involve  no  risk  of  colli- 
sion, nor  does  it  suggest  the  only  method  of  determining  a  risk  of 
collision  under  the  conditions  mentioned.  Manifestly,  vessels  ap- 
proaching each  other  at  about  the  same  time  on  crossing  courses, 
with  compass  bearings  gradually  changing,  involve  the  risk  of  col- 
lision in  the  highest  degree.  It  is  only  when  the  bearings  alter 
quickly,  and  the  vessels  are  a  considerable  distance  apart,  that  there 
is  no  risk  of  collision.  In  the  second  place,  the  only  purpose  of 
this  conclusion  is  to  show  that  up  to  the  time  the  steamer  blew 
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her  whistle  and  ported  her  helm  she  was  without  fault.  But,  aside 
from  the  fact  that  the  situation  was  one  that  does  not  justify  any 
such  conclusion,  there  is  the  further  and  still  more  serious  diffi- 
culty that,  where  there  is  no  risk  of  collision,  a  vessel  that  improp- 
erly alters  her  helm  so  as  to  brmg  about  a  collision  will  be  held 
to  be  in  fault.  Mars.  Mar.  Coll.  (4th  Ed.)  p.  381.  If,  then,  there 
was  no  risk  of  collision,  as  contended  for  by  the  appellants,  at  the 
time  the  steamer  blew  her  whistle  and  ported  her  helm,  it  follows 
as  a  necessary  consequence  that  in  porting  her  helm  she  brought 
about  the  collision,  and  was  in  fault.  It  is  evident,  therefore,  that 
the  theory  of  the  appellants  as  to  the  duty  of  the  steamer  under 
any  of  these  circumstances  disclosed  by  the  evidence  does  not  ex- 
cuse her  from  liability  for  the  collision.  It  does  not  take  into  con- 
sideration the  rule  applicable  to  the  whole  situation,  nor  does  it 
consider  the  fundamental  rule  of  the  sea,  observed  by  admiralty 
courts  ever  since  the  employment  of  steam  as  a  motive  power  for 
ships,  that,  where  a  sailing  vessel  and  a  steamer  are  proceeding 
in  a  direction  that  may  involve  collision,  it  is  the  duty  of  the  sail- 
ing vessel  to  hold  her  course,  and  the  duty  of  the  steamer  to  keep 
out  of  the  way, — a  rule  that  is  imperative,  and  admits  of  no  option 
or  choice.    Spencer,  Mar.  Coll.  §  8g. 

But  what  was  the  course  of  the  barkentine,  as  shown  by  the  tes- 
timony? Were  the  steamer  and  barkentine  approaching  each  other 
on  crossing  courses?  Capt.  John  Piltz,  master  of  the  barkentine 
at  the  time  of  the  collision,  and  one  of  the  libelants  herein,  tes- 
tified that  the  barkentine  was  sailing  free  on  a  southwest  course, 
and  maintained  that  course  -to  the  time  of  the  collision ;  that  it  ap- 
peared to  him  that  the  steamer  was  sailing  on  a  course  E.  J4  S.  He 
states  that  he  was  on  deck,  on  watch,  and  that  there  were  also  on 
duty  at  that  time  the  second  mate;,  the  man  at  the  wheel,  the  look- 
out, and  the  man  amidships;  that  the  lookout  reported  a  light  on 
the  starboard  bow  a  few  minutes  after  8  o'clock  p.  m. ;  that  about 
8:25  p.  m.  the  witness  saw  the  red  light  of  the  steamer,  and  about 
8:27  p.  m.  saw  the  green  light  also,  both  lights  being  visible  at  the 
same  time;  that  he  took  the  bearings  of  the  steamer  at  that  time, 
and  judged  that  she  was  coming  towards  the  barkentine  about  E. 
J4  S.,  and  was  about  3  miles  distant ;  that  about  8 135  p.  m.  the  green 
light  alone  became  visible.  In  the  judgment  of  this  witness  the 
barkentine  crossed  the  course  of  the  steamer  about  8:30  p.  m., 
just  prior  to  the  shutting  off  of  the  red  light  from  his  vision.  From 
8:35  p.  m.  he  continued  to  see  the  green  light  alone  for  three  or 
four  minutes.  The  steamer  then  blew  one  whistle,  .and  changed 
its  course  to  starboard,  the  collision  occurring  a  minute  or  two 
later.  It  is  his  opinion  that,  if  the  steamer  had  not  ported  her 
helm,  and  changed  her  course  immediatelv  prior  to  the  collision, 
no  damage  would  have  ensued,  as  the  vessels  would  probably  have 
cleared  each  other.  Nelson,  second  mate  of  the  barkentine,  and 
who  was  on  deck  at  the  time,  testified  that  the  barkentine  was  sail- 
ing free  on  a  southwest  course;  that  he  saw  the  steamer  a  little 
after  8  p.  m.,  apparently  coming  right  to  the  starboard  sid«  of  the 
barkentine;  that  she  was  headed  in  a  southeasterly  direction;  that 
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he  saw  both  lights  of  the  vessel  for  a  few  moments,  and  then  could 
see  only  the  green  light;  that  when  probably  a  half  a  mile  off  she 
appeared  to  head  for  the  starboard  quarter  of  the  barkentine;  that 
all  at  once  she  blew  one  whistle,  and  ported  her  helm,  and  then 
struck  the  barkentine  on  the  starboard  bow.  McDonald,  wheel- 
man on  duty  on  the  barkentine  at  the  time  of  the  collision,  testi- 
fied that  he  took  the  helm  at  8  o'clock  that  evening,  steering  the 
barkentine  on  a  southwest  course,  and  continued  that  course  all 
of  the  time ;  that  a  few  minutes  after  8  p.  m.  he  saw  a  light  on  the 
starboard  beam,  which  he  could  make  out  was  a  steamer,  apparently 
steering  E.  by  S. ;  that  he  saw  both  red  and  green  lights  a  little  later, 
then  lost  the  red  light  and  saw  the  green  light  plainly,  and  then, 
just  before  the  collision,  lost  the  green  light,  and  saw  the  red  light? 
again.  This  positive  testimony  as  to  the  course  of  the  barkentine 
is  supported  by  the  testimony  of  two  expert  witnesses,  namely,  J. 
R.  Macaulay,  a  pilot  in  the  port  of  Honolulu,  and  a  seafaring  man 
of  many  years'  experience,  who  testified  that  with  the  wind  free 
a  vessel  coming  through  the  Oahu  or  Molokai  channel  to  the  port 
of  Honolulu  would  take  a  southwest  course;  and  Daniel  McNeill, 
a  master  mariner,  who  had  traveled  on  the  waters  around  the 
Hawaiian  Islands  for  i8  years,  who  testified  that  the  course  of  a 
barkentine  coming  through  the  Molokai  or  Oahu  channel  with  a 
free  wind  would  be  southwest.  The  first  officer  of  the  steamer 
Claudine  also  testified  that  the  regular  course  of  a  sailing  vessel 
going  through  this  channel  was  southwest.  In  further  support  of 
the  testimony  as  to  the  southwest  course  of  the  barkentine  may 
be  noted  the  testimony  as  to  the  direction  of  the  wind  and  the 
position  of  the  sails  at  the  time  in  question.  Capt.  Piltz,  of  the 
barkentine,  testified  that  the  wind  was  about  E.  by  N.;  and  Tor- 
stensen,  the  carpenter,  stated  that  at  8  o'clock  that  evening,  when 
he  went  below,  the  wind  was  about  northeast.  Nelson,  the  second 
mate,  stated  that  the  barkentine  was  running  free  on  the  port 
tack,  with  all  the  sails  pretty  well  stuck  out  on  the  starboard  side. 
McDonald,  the  wheelman,  also  stated  that  the  barkentine  was  run- 
ning free,  with  the  main  and  mizzenmast  booms  to  starboard. 

The  appellants  claim  that  the  barkentine  was  not  on  a  south- 
west course,  and  base  this  contention  in  part  upon  testimony  elicited, 
by  propounding  hypothetical  questions  to  various  expert  witnesses, 
to  the  effect  that  a  southwest  course  for  the  barkentine  was  not 
possible  if  the  steamer's  course  was  E.  54  S.,  and  the  libelant,  who 
was  on  the  barkentine,  saw,  as  he  testifies,  first  the  port  light  of 
the  steamer,  then  both  lights  of  the  steamer  for  the  space  of  nine 
minutes,  and  then  the  starboard  light  alone.  The  inference  which 
the  appellants  appear  to  draw  from  this  testimony  is  that,  as  the 
libelant  was  able  to  see  both  lights  of  the  approaching  steamer 
for  the  space  of  nine  minutes,  the  barkentine  was  not  crossing  the 
bow  of  the  steamer  on  a  southwest  course,  but  was  approaching 
nearly  head  on.  The  first  observation  to  be  made  with  respect  to 
the  hypothetical  question  that  brought  out  this  testimony  is  that 
the  witnesses  were  not  informed  as  to  the  speed  of  the  barken- 
tine during  the  nine  minutes,  and  it  is  not  clear  how,  in  the  absence 
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of  such  information,  they  were  able  to  give  expert  testimony  upon 
the  subject.  But  the  principal  objection  is  that  the  estimate  of  time 
which  the  libelant  made  for  his  observation  of  both  Hghts  of  the 
steamer  cannot,  under  the  circumstances,  be  considered  as  accurate 
or  reliable,  and  cannot  be  made  the  basis  of  any  inferences  to  re- 
but the  positive  testimony  of  witnesses  as  to  the  actual  course  of 
the  vessel.  A  diagram  showing  the  position  of  the  two  vessels 
at  the  time  of  the  collision  was  also  introduced,  indicating  that  the 
course  of  the  steamer  at  that  instant  of  time  was  S.  E.,  and  the 
course  of  the  barkentine  was  W.  J4  N.  to  W.  }4  N.  A  chart  or 
diagram  is  also  attached  to  appellants'  brief,  showing  the  course 
of  the  approaching  vessels  just  prior  to  the  collision  as  claimed 
by  the  appellants.  According  to  this  chart,  the  course  of  the 
steamer  was  E.  }i  S.,  and  the  course  of  the  barkentine  was  about 
W.  54  S.  That  the  barkentine  was  not  on  either  of  these  courses 
is  sufficiently  established  by  the  fact,  as  shown  by  the  testimony, 
that  the  wind  was  either  E.  by  N.  or  N.  E.,  and  the  vessel  was  on 
a  port  tack.  It  is  true  that  Nelson,  the  second  mate  of  the  bark- 
entine, testified  that  the  wind  was  south  and  east,  but  he  also  tes- 
tified that  the  vessel  was  heading  on  a  southwest  course,^  sailing 
free  with  square  yards.  If  the  witness  was  correct  as  to  the  course 
of  the  vessel  and  her  position  before  the  wind,  he  was  manifestly 
mistaken  as  to  the  direction  of  the  wind;  and  Capt.  Piltz  so  tes- 
tified when  this  testimony  of  the  second  mate  was  called  to  his 
attention.  Had  the  barkentine  been  sailing  on  a  course  either  W. 
J4  S.  or  W.  }i  N.  or  W.  J4  N.,  and  the  wind  E.  by  N.  or  N.  E., 
she  would  have  had  the  wind  on  her  starboard  quarter,  and  the  port 
tack  described  in  the  testimony  would  have  been  impossible  for  a 
sailing  vessel  under  headway.  The  port  tack  was,  however,  the 
proper  sail  to  carry  on  a  southwest  course  with  the  wind  either  north 
by  east  or  northeast. 

There  is  still  another  feature  attending  appellants*  conjectured 
course  of  the  barkentine,  which  must  not  be  overlooked.  If  it  were 
established  as  a  fact  that  the  lights  of  the  steamer  were  seen  on 
board  the  barkentine  for  the  space  of  nine  minutes  just  prior  to  the 
collision,  and  that  the  barkentine  was  on  a  course  that  brought  her 
end  on,  or  nearly  so,  to  the  steamer,  then  the  light  of  the  barkentine 
that  was  observed  on  the  steamer  did  not  appreciably  change  its 
bearings  during  that  time,  and  the  risk  of  collision  must  be  deemed 
to  have  existed,  under  the  suggestion  contained  in  the  preliminary 
note  to  rule  17,  invoked  by  the  appellants  in  a  branch  of  the  argu- 
ment previously  noticed,  and  it  became  the  duty  of  the  steamer,  in 
that  situation,  to  keep  out  of  the  way.  It  follows  that  the  effort 
to  establish  a  course  for  the  barkentine  other  than  that  of  south- 
west would  not,  under  any  of  the  supposed  conditions,  furnish  a 
defense  to  the  action,  and,  as  that  course  has  been  satisfactorily 
established  by  the  evidence,  we  are  left  to  consider  it  with  respect 
to  the  remaining  aspect  of  the  case. 

Did  the  steamer  exercise  due  care  and  diligence  to  keep  out  of  the 
way  of  the  barkentine  ?  If  the  second  mate,  in  charge  of  the  steamer, 
saw  the  green  light  of  the  barkentine,  no  suf^cient  excuse  is  shown  for 
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failure  to  keep  out  of  its  way.  The  testimony  of  ten  men  on  the  bark- 
entine  is  that  the  side  lights  were  burning  at  the  time  of  the  collision. 
The  carpenter  states  that  it  was  his  duty  to  prepare  the  lights ;  that 
he  did  so  on  the  night  in  question  at  the  usual  time,  between  5 130  and 
6  p.  m.,  and  put  them  on  deck  at  the  front  of  the  cabin;  that  Mc- 
Donald and  one  other  man  on  watch  at  that  time  came  and  got  the 
lights;  that  he  saw  McDonald  put  the  green  light  in  its  box,  but 
did  not  notice  who  it  was  that  put  the  red  light  in  its  place;  that 
he  saw  it  burning  afterwards  from  the  forecastle.  McDonald,  the 
man  at  the  wheel  at  the  time  of  the  collision,  recalled  that  he  put 
out  the  green  light,  and.  stated  that  about  twenty . minutes  before 
the  collision  he  heard  the  captain  ask  the  second  mate  if  the  lights 
were  burning,  and  the  reply  was,  "Yes."  Nelson,  the  second  mate, 
corroborates  this  testimony.  He  says  that  about  a  quarter  of  an 
hour  before  the  steamer  struck  the  barkentine  he  looked  at  the 
side  lights  of  his  vessel,  and  saw  that  they  were  burning  brightly. 
The  captain  of  the  barkentine  and  several  other  witnesses,  including 
the  officer  in  charge  of  the  steamer  Claudine,  testified  that  the 
green  light  was  burning  when  the  barkentine  sank.  It  is  admitted 
that  such  side  lights  could  only  be  seen  fpr  a  distance  of  about  two 
miles  on  a  clear  night.  Several  witnesses  testified  that  it  was  rather 
a  dark  night,  though  clear.  In  such  cajse,  when  the  bright  light  be- 
came visible  to  the  officer  in  charge  of  the  steamer,  it  certainly  was 
incumbent  upon  him,  in  the  exercise  of  careful  seamanship,  to  give 
close  attention  to  the  light,  and  have  his  own  vessel  perfectly  in 
command  until  it  could  be  determined  without  doubt  just  what 
the  approaching  vessel  was,  and  its  direction.  Did  he  do  this  ?  From 
his  own  testimony  it  appears  that  he  was  second  mate  of  the  steamer 
upon  that  voyage;  that  he  went  on  the  bridge  about  8:15  p.  m., 
and  that  the  only  other  person  on  deck  was  the  quartermaster, 
who  was  at  the  wheel ;  that  about  half  past  8  he  saw  a  bright  light 
ahead,  bearing  east,  or  three-quarters  to  half  a  point  to  port  bow; 
that  he  at  first  thought  it  was  the  Molokai  light.  It  changed  its 
bearing  a  little  to  starboard,  and  he  watched  it  for  five  minute^ 
or  so.  Then  the  quartermaster  wished  to  be  relieved,  and  the 
witness  went  away  for  two  minutes  or  so,  to  call  the  relief.  When 
he  returned  to  the  bridge,  the  light  was  still  moving  starboard,  and 
he  said  he  thought  it  was  a  steamer,  possibly,  coming  their  way. 
He  stated  that  at  this  time  there  were  two  lights,  bright  lights, 
close  to  each  other.  He  watched  them  off  and  on  fpr  six  or  seven 
minutes,  and,  not  seeing  any  side  lights,  concluded  it  was  a  steamer 
going  the  other  way.  He  then  left  the  bridge  again  to  find  the 
captain,  as  the  quartermaster  had  not  been  relieved.  When  he 
returned,  the  lights  looked  to  him  about  three-quarters  of  a  point 
on  the  starboard  bow,  and  he  concluded  that  he  would  pass  on 
the  other  side,  and  blow  one  whistle,  to  call  the  captain's  attention. 
He  blew  one  whistle.  The  captain  then  came  up,  and,  when  shown 
the  light,  said  it  must  be  a  vessel  going  the  other  way,  according 
to  this  witness'  testimony.  He  stated  that  the  captain  ordered  the 
vessel  to  keep  on  its  course  ^gain.  In  the  meantime  the  mate  had 
come  up.    He  stepped  forward  to  the  scuttle,  and  said,  "There  is 
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a  green  light  hard  to  starboard."  McNeal,  the  second  mate,  said 
that  he  looked  np  to  see  what  it  was;  that  he  could  see  nothing. 
He  then  walked  over  to  the  middle,  and  "all  of  a  sudden  we  seemed 
to  be  right  on  top  of  her."  An  order  was  given,  "Hard  to  port !  Go 
round  her  bowl"  but  in  an  instant  the  vessels  had  collided.  He 
also  stated  that  when  the  boats  were  ordered  made  ready  he  went 
aft,  and  tried  to  hunt  up  the  natives ;  that  they  were  scattered  here, . 
there,  and  everywhere,  but  that  after  awhile  he  got  enough  together, 
and  went  off  in  one  boat  alongside  the  barkentine.  This  witness 
testified  positively  that  the  helm  of  the  steamer  was  ported  twice 
that  evening,-;-HDnce  upon  his  orders  before  calling  the  captain,  and 
once  later  by  the  captain.  Alexander  Fisher,  quartermaster  of  the 
steamer,  and  on  duty  at  the  wheel  at  the  time,  testified  that  he  kept 
his  course  until  he  got  orders  from  the  second  mate  to  "hard  port," 
when  he  blew  one  blast  of  the  whistle ;  that  in  from  7  to  17  seconds 
irom  that  time  he  received  the  captain's  order  to  starboard  the  helm, 
and  put  the  helm  to  starboard;  that  in  about  7  seconds  from  that 
time  the  collision  occurred,  and  in  the  meantime  no  further  orders 
were  received  by  him.  He  knew  nothing  of  the  lights  of  the  bark- 
entine, as  he  was  watching  his  wheel  only.  William  Weisbarth, 
captain  of  the  steamer,  testified  that  he  left  the  vessel  temporarily  in 
charge  of  the  second  mate,  McNeal,  telling  him  to  keep  the  vessel 
on  the  course  E.  ^  S.,  and  went  down  into  the  cabin;  that  when 
he  heard  the  whistle  blowing  he  went  onto  the  bridge,  and  the 
second  mate  pointed  out  on  the  port  bow  a  bright  light;  that  for 
a  while  he  could  not  make  out  what  it  was ;  that  he  went  to  the 
compass,  and  found  that  the  steamer  was  off  her  course  about  three 
points;  that  he  told  the  second  mate  that  the  light  was  quite  a 
ways  off,  and  that  the  steamer  had  better  be  put  back  on  her 
course;  that  he  then  gave  the  order  "starboard"  to  the  quarter- 
master. He  stated  that  about  this  time  the  chief  officer  said,  "There 
is  a  green  light,"  and  he  (the  captain)  saw  the  green  light  at  about ' 
the  same  time,  and  could  then  see  the  vessel  with  the  four  masts 
standing  out  plainly,  coming  on  almost  end  on  to  the  steamer; 
that  he  then  sang  out  to  the  quartermaster,  "Hard  over,"  and 
jumped  to  the  telegraph,  and  gave  the  signal  to  the  engineer  to 
stop  and  back  the  steamer,  but  it  was  too  late  to  prevent  the  colli- 
sion. He  further  testified  that  he  thought  it  was  possible  to  prevent 
the  collision  if  the  engine  had  been  stopped  at  the  time  the  second 
mate  blew  the  whistle.  J.  W.  McAllister,  chief  officer  of  the  steamer, 
testified  that  he  was  below  when  he  heard  the  whistle  blow,  and 
immediately  went  on  deck,  to  see  what  was  the  matter;  that  he 
went  onto  the  bridge,  and  asked  why  the  whistle  was  blown,  and 
at  that  moment  saw  a  light  flash  ahead  abreast  of  the  forerigging 
on  the  port  side,  and  then  said:  "There  is  a  green  light.  What 
are  you  doing  on  that  side?"  and  that  within  30  seconds  the  colli- 
sion occurred. 

The  federal  courts  in  early  cases  declared  it  to  be  the  d* 
.steamer,  f  when  the  lights  of  an  approaching  vessel  w" 
ing,  or  for  any  reason  there  appeared  to  be  unce^* 
coursej  ta  slacken  its  speedy  and,  if  necessary,  sti 
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ceeding  nor  changing  its  course  until  the  course  of  the  other  ves* 
sel  has  been  ascertained.  Hoben  v.  The  Westover  (D.  C.)  2  Fed. 
91 ;  The  State  of  California,  i  C.  C.  A.  224,  49  Fed.  172;  The  Hunts- 
ville,  8  Blatchf.  228,  Fed.  Cas,  No.  6,915.  This  duty  has  not  been 
diminished,  but  strengthened  and  increased,  by  subsequent  deci- 
sions ;  the  supreme  court  of  the  United  States  in  the  recent  case  of 
The  New  York,  175  U.  S.  187,  207,  20  Sup.  Ct.  67,  44  L.  Ed.  126, 
after  admonishing  the  vessel  found  to  be  in  fault  for  not  stopping 
and  reversing  when  apprised  of  the  nearness  of  an  approaching 
vessel,  stating  in  no  uncertain  terms  that  "the  lesson  that  steam 
vessels  must  stop  their  engines  in  the  presence  of  danger,  or  even 
of  anticipated  danger,  is  a  hard  one  to  learn ;  but  the  failure  to  do 
so  has  been  the  cause  of  the  condemnation  of  so  many  vessels  that 
it  would  seem  that  these  repeated  admonitions  must  ultimately 
have  some  effect."  This  duty,  as  embodied  in  the  international 
rules,  specifically  requires  that  every  steam  vessel  which  is  directed 
by  the  rules  to  keep  out  of  the  way  of  another  vessel  shall,  on  ap- 
proaching her,  if  necessary,  slacken  her  speed,  or  stop  or  reverse. 
The  officer  in  charge  of  the  steamer  Claudine  at  the  time  of  the 
collision  in  question  did  not  slacken  her  speed,  stop,  or  reverse  the 
engines  when  the  uncertainty  of  the  barkentine's  identity  and  di- 
rection became  apparent  to  him.  In  fact,  his  actions  at  that  time, 
from  his  own  testimony,  reflect  grave  doubts  upon  his  ability  to  com- 
mand a  steamer  under  such  circumstances.  For  an  officer  to  leave 
his  vessel  entirely  without  a  lookout,  especially  when  another  ves- 
sel is  known  to  be  in  the  vicinity,  is  culpable  negligence,  and  ap- 
proaches very  nearly  the  line  of  reckless  navigation.  The  im- 
portance of  the  lookout  and  the  high  degree  of  vigilance  required 
of  the  person  occupying  that  position  on  a  vessel,  is  clearly  stated 
by  the  United  States  supreme  court  in  The  Ariadne,  13  Wall.  475, 
478,  20  L.  Ed.  542,  543,  as  follows : 

"The  duty  of  tlie  lookout  is  of  the  highest  Importance.  Upon  nothing  else 
does  the  safety  of  those  concerned  so  much  depend.  A  moment's  negligence 
on  his  part  may  involve  the  loss  of  his  vessel,  with  all  the  property  and  the 
lives  of  all  on  board.  The  same  consequence  may  ensue  to  the  vessel  with 
which  his  shall  collide.  In  the  performance  of  this  duty  the  law  requires 
indefatigable  care  and  sleepless  vigilance.  ♦  ♦  •  It  is  the  duty  of  all 
courts  charged  with  the  administration  of  this  branch  of  our  Jurisprudence 
to  give  it  the  fullest  effect  whenever  the  circumstances  are  such  as  to  call 
for  its  application.  Every  doubt  as  to  the  pa:f ormance  of  the  duty,  and  the 
effect  of  nonperformance,  iftiould  be  resolved  agaihst  the  vessel  sought  to  be 
inculpated  until  she  vindicates  herself  by  testimony  conclusive  to  the  con- 
trary." 

No  deviation  from  this  statement  has  been  made  by  the  supreme 
court  in  later  cases  (The  Oregon,  158  U.  S.  186,  193,  15  Sup.  Ct. 
804,  39  L.  Ed.  943),  and  it  is  therefore  as  binding  to-day  as  when 
first  made. 

The  appellants  seek  to  overcome  the  presumption  of  negligence 
upon  the  part  of  the  officer  in  charge  of  the  steamer  by  jthe  con- 
tention that  the  colored  lights  of  the  barkentine  were  not  visible- 
to  those  on  board  the  steamer.  The  only  testimony  in  support  of 
this  contention  is  that  of  McNeal,  the  officer  in  charge,  and  that  is- 
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not  clear  and  convincing,  in  its  nature.  His  confused  manner  of  tes- 
tifying, in  connection  with  the  lax  methods  and  incorrect  judg- 
ment exhibited  by  him,  do  not  incline  the  court  to  accept  his  testi- 
mony as  conclusively  rebutting  that  given  by  the  appellees  to  the 
effect  that  such  lights  did  exist  and  were  properly  burning.  There 
is  perfect  unanimity  on  the  part  of  the  witnesses  for  the  appellees 
upon  that  point,  and  nothing  appearing  to  cast  any  suspicion  upon 
the  verity  of  their  statements.  Sufficient  details  are  given  as  to  the 
preparation  of  the  lights  and  their  being  placed  in  the  proper  places 
on  that  evening  to  warrant  the  conclusion,  in  the  absence  of  con- 
vincing testimony  to  the  contrary,  that  they  were  in  place  and  burn- 
ing. 

It  is  further  urged  by  the  appellants  that,  if  the  lights  were  burn- 
ing upon  the  barkentine  that  evening,  they  were  obscured  from 
sight  ahead  by  the  arrangement  of  the  sails.  Much  theoretical  tes- 
timony was  taken  upon  this  point,  in  the  endeavor  to  show  that, 
the  lights  of  the  barkentine  being  carried  in  the  spanker  rigging, 
the  sails  extending  over  the  rail  would  cut  off  the  lights  from  the 
range  of  vision  ahead.  As  against  this  the  appellees  show  that  the 
barkentine  was  a  new  vessel,  on  her  first  voyage,  from  Eureka  to 
Newcastle,  thence  to  Honolulu;  that  she  had  been  duly  inspected 
by  the  United  States  inspector  before  leaving  Eureka  in  January, 
1899,  and  given  a  certificate  of  seaworthiness.  The  captain  of  the 
barkentine  testified  positively  that  the  ship  did  not  and  could  not 
carry  her  booms  over  the  rails,  and  Campbell,  the  lookout  on  duty 
at  the  time  of  the  collision,  testified  that  he  could  see  the  side 
lights  from  the  forecastle  head  as  he  walked  across.  If  he  is  to  be 
believed,  it  is  evident  that  the  lights  could  be  seen  straight  ahead  un- 
der the  foresail.  Mere  theoretical  contentions  are  not  to  be  ac- 
cepted against  positive  testimony  of  eyewitnesses,  unless  circum- 
stances are  shown  to  discredit  the  truth  of  such  testimony.  Such 
showing  has  not  been  made  here.  And,  as  is  stated  by  Judge 
Thomas  in  The  Gate  City  (D.  C.)  90  Fed.  314,  317, — a  case  involv- 
ing a  similar  state  of  facts  in  many  particulars, — it  is  not  a  reason- 
able presumption  that  a  sailing  vessel  would  so  adjust  her  sails 
as  to  obscure  her  light,  upon  whose  appearance  her  own  safety  and 
the  safety  of  other  vessels  might  depend.  Moreover,  the  mate  of 
the  steamer,  coming  on  deck  just  prior  to  the  collision,  saw  the 
green  light  of  the  barkentine  at  once.  It  is  conceded  that  the 
barkentine  had  not  changed  her  course,  and  the  steamer  had  but 
just  been  given  the  order  to  change  hers.  It  would  seem,  there- 
fore, that  the  green  light  must  have  been  visible  to  those  on  the 
steamer  for  some  time  before,  if  proper  attention  had  been  given 
to  it. 

The  conclusion  is  unavoidable  that  the  officer  in  charge  of  the 
steamer  conspicuously  failed  to  sep  what  he  ought  to  have  seen; 
and,  consequently,  to  direct  properly  the  steamer's  course.    The  lia* 
bility  therefore  rests  upon  the  appellants. 
'The  decree  of  the  district  court  is  affirmed. 
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MAH02^  V.  SOMERS  et  aU 

(Circuit  Court,  N.  D.  Ohio,  E.  D.    April  15,  1901.) 

Kehoval  of  Causes— Diversitt  of  Citizenship— Joikder  of  Unnecessary 
Parties. 

Plaintiff  brought  an  action  in  a  state  court  against  a  domestic  part- 
nership and  a  corporation  of  another  state  to  recover  damages  for  breach 
of  contract.  The  petition  alleged  that  plaintiff  contracted  with  the  part- 
nei-ship  for  a  quantity  of  coal  for  future  delivery;  that  after  part  per- 
formance the  partnership  was  absorbed  by  the  corporation,  which  as- 
sumed the  contract  with  plaintiff's  consent;  that  after  making-  some 
deliveries  thereunder  the  corporation  repudiated  the  contract,  and  re- 
fused further  performance  when  demanded.  A  second  count  alleged 
that  such  refusal  was  due  to  a  combination  between  the  corporation 
and  others  to  enhance  the  price  of  coal,  in  violation  of  a  state  statute,  by 
the  provisions  of  which  plaintiff  was  entitled  to  recover  punitive  dam- 
ages. Held,  that  the  petition  stated  but  a  single  cause  of  action,  which 
was  the  breach  of  the  contract;  that  the  statute  pleaded  did  not  affect 
the  character  of  the  action,  which  remained  a  civil  action  for  damages, 
but  merely  enhanced  the  damages  recoverable;  that  by  reason  of  the 
novation  pleaded  the  members  of  the  partnership  were  not  necessary  nor 
proper  parties,  and  the  cause  was  removable  by  the  corporation  defend- 
anti 

On  Motion  to  Remand  to  State  Court. 

Foran,  McTighe  &  Baker,  for  plaintiff. 

Squire,  Sanders  &  Dempsey,  for  Pittsburgh  Coal  Co. 

WING,  District  Judge.  In  this  suit  the  cause  of  action  disclosed 
by  the  petition  is  a  contract  entered  into  between  the  plaintiff  and 
J.  H.  Somers  and  C.  W.  Somers,  trading  and  doing  business  as  the 
J.  H.  Somers  Fuel  Company,  a  partnership,  for  the  delivery  by  the 
latter  of  a  certain  amount  of  coal  at  a  stipulated  price;  that  after 
such  contract  had  been  to  a  certain  extent  performed,  the  Pittsburgh 
Coal  Company,  a  corporation  and  a  citizen  of  the  state  of  Pennsyl- 
vania, assumed  the  further  performance  of  the  contract,  by  and 
with  the  assent  of  the  plaintiff.  The  petition  states  that  the  plain- 
tiff "was  informed  that  from  and  after  this  ist  day  of  November, 
1899,  the  contract  entered  into  by  and  between  him  and  J.  H. 
Somers  Fuel  Copipany  would  be  assumed,  carried  out,  and  exe- 
cuted by  the  Pittsburgh  Coal  Company,  which  had  absorbed  J.  H. 
Somers  Fuel  Company,  succeeded  to  all  its  rights  and  properties, 
and  assumed  all  of  its  contracts  and  obligations;  and  the  plaintiff 
says  that  he  assented  to  the  assumption  of  his  contract  by  the  Pitts- 
burgh Coal  Company,"  and  that  thereafter  the  Pittsburgh  Coal  Com- 
pany shipped  a  certain  amount  of  coal,  in  accordance  with  the  terms 
of  said  contract;  that  on  November  11,  1899,  the  Pittsburgh  Coal 
Company  repudiated  the  said  contract,  and  refused  to  perform  it, 
and  denied  that  they  were  bound  thereby;  and  that  although  the 
plaintiff  has  frequently  requested  the  defendants,  the  Pittsburgh 
Coal  Company  and  J.  H.  Somers  Fuel  Company,  to  carry  out  the 

1  Diverse  citizenship  as  ground  of  federal  Jurisdiction,  see  notes  to  Shipp 
V.  WiUlams.  10  G.  O.  A.  249;  Mason  v.  Dullagham,  27  a  a  ▲.  298;  Emigra- 
tion Co.  ▼.  Gallegos,  32  a  a  A.  479.  par.  y. 
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contract,  they  have  refused;  and  plaintiff  says  that  he  is  informed 
and  believes  that  the  J.  H.  Somers  Fuel  Company  informed  the 
Pittsburgh  Coal  Company  of  its  contract  with  this  plaintiff,  and  that 
the  Pittsburgh  Coal  Company  assumed  and  accepted  the  contract 
of  the  J.  H.  Somers  Fuel  Company  as  its  own  contract  with  this 
plaintiff,  and  that,  after  partly  performing,  it  has  refused  further 
to  perform.  It  is  further  stated  in  the  petition  that,  by  reason  of 
this  refusal  to  furnish  him  coal,  he  was-  obliged  to  buy  coal  in  the 
market  at  a  higher  price  than  that  named  in  the  contract,  to  fulfill 
obligations  which  he  had  entered  into  upon  the  faith  that  such 
original  contract  would  be  kept  and  performed. 

These  allegations  disclose  that  a  contract  existed  between  the 
plaintiff  and  the  Pittsburgh  Coal  Company  by  novation.  The. orig- 
inal contract  between  the  plaintiff  and  the  J.  H.  Somers  Fuel  Com- 
pany was  assumed  by  the  Pittsburgh  Coal  Company  with  the  as- 
sent of  the  plaintiff.  This  would  operate  as  a  release  of  the  J.  H. 
Somers  Fuel  Company.  The  right  of  action,  then,  would  be  for 
damages  for  the  failure  of  the  Pittsburgh  Coal  Company  to  do 
that  which  it  was  bound  to  do  by  the  contract. 

As  a  second  cause  of  action,  it  is  alleged  that  the.  breach  of  the 
contract  to  deliver  coal,  sued  upon;  was  occasioned  by  a  combina- 
tion entered  into  by  the  defendants  and  others  for  the  purpose  of 
enhancing  the  price  of  coal,  and  that,  by  reason  of  the  acts  of  the 
defendants,  the  plaintiff  is  entitled  to  recover  more  than  compensa- 
tory damages,  in  accordance  with  the  terms  of  an  act  of  the  legisla- 
ture of  the  state  of  Ohio  of  April  19,  1898.  There  is  but  a  smgle 
cause  of  action  set  forth  in  the  whole  petition,  to  wit,  the  breach 
of  a  contract  to  deliver  coal,  and  resultant  damage.  The  right, 
whether  by  common  law  or  by  statute,  to  recover  punitive  damages, 
does  not  deprive  the  case  of  its  character  as  an  action  of  a  civil 
nature.  So  far  as  the  statute  referred  to  affects  this  case,  it  is  only 
to  prescrib^e  a  different  measure  of  damages  recoverable  by  one 
injured.  J?  H.  Somers  and  C.  W.  Somers,  doing  business  as  the 
J.  H.  Somers  Fuel  Company,  are  neither  necessary  nor  proper  par- 
ties, as  appears  by  the  allegations  of  the  petition.  At  all  events, 
the  first  cause  of  action  set  forth  is  a  separable  cause  of  action, 
in  which  the  Pittsburgh  Coal  Company  is  alone  concerned  as  de- 
fendant. The  fact  that  by  the  second  cause  of  action  there  is  at- 
tempted to  be  recovered  a  greater  amount  of  damages  than  could 
be  recovered  in  the  absence  of  the  statute  does  not  prevent  removal. 

The  motion  to  remand  is  overruled. 


COLLINS  V.  CITY  OF  ASHLAND. 
(District  Court,  E.  D.  Kentucky.    December  14,  1901.) 

L  JURTBDTCTION  OF  FEDERAL  C0DRT8~DlVER8ITT  OF  ClTlZKNSHIP. 

If  diversity  of  citizenship  exists  at  the  time  suit  is  brouf?ht  in  a  federal 
court  jurisdiction  will  not  be  ousted  by  the  fact  that  plaintiff  has  since 
become  a  citizen  of  the  same  state  as  defendant^ 

1  Diverse  citizenship  as  ground  of  federal  jurisdiction,  sec  notes  to  Shipp 
V.  Williams,  10  C.  C.  A.  249;  Mason  v.  Dullagham,  27  C.  C  A.  298. 
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2.  Same— Citizenship— Domicile  as  Distinguished  from  Residbkcb. 

A  plaintiflTs  citizenship,  for  the  purposes  of  the  jurisdiction  of  a  federal 
court,  depends  upon  his  domicile,  which  is  a  different  thing  from  his 
residence,  and  may  be  In  a  different  state. 

8.  Same- Burden  op  Proof  as  to  Citizenship. 

Where  a  petition  alleges  the  necessary  diverse  citizenship  to  give  the 
court  jurisdiction,  the  burden  of  alleging  and  proving  that  plaintiff  was 
a  citizen  of  the  same  state  as  defendant,  to  defeat  the  jurisdiction,  rests 
upon  the  defendant;  but  proof  that  he  resided  in  such  state  at  the  time 
the  action  was  brought  is  sufficient  prima  facie,  and  shifts  to  plaintiff 
the  burden  of  showing  that  his  domicile,  and  consequent  citizenship, 
was  not  the  same  as  his  residence. 

4.  Domicile- Change  op  Residence— Intent. 

A  person  does  not  lose  his  domicile  and  citizenship  in  one  state  by 
removing  to  another  to  reside  temporarily,  and  with  the  intention  of  re- 
turning to  his  former  residence  at  a  definite  time  in  the  future. 

5.  Same— Evidence  of  Intention. 

Upon  the  question  of  a  person's  intention  in  changing  his  residence, 
as  affecting  his  domicile,  while  his  actions  are  the  best  evidence,  his  own 
testimony  may  be  considered,  and  will  be  controlling,  where  it  is  not 
inconsistent  with  his  actions  or  declarations. 

6.  Jurisdiction  op  Federal  Courts— Citizenship  of  Plaintiff— Evidence  of 

Change  of  Domicile. 

'  Plaintiff  in  an  action  in  a  federal  court  against  a  city  in  Kentucky 
alleged  that  he  was  a  citizen  of  Ohio  when  the  action  was  commenced. 
On  a  plea  traversing  such  allegation,  and  alleging  that  he  was  a  citizen 
of  Kentucky,  the  evidence  showed  that  he  was  a  native  of  Ohio,  and 
until  three  months  before  the  action  was  brought  had  always  resided 
there,  except  for  two  temporary  removals,  after  each  of  which  he  had 
returned;  that  he  worked  in  defendant  city,  but  owned  a  house  across 
the  river,  in  Ohio,  where  he  resided  until  October  before  the  action  was 
brought,  in  January,  when  he  removed  across  the  river  into  Kentucky, 
as  he  testified,  to  be  nearer  his  work  during  the  winter,  and  with  the 
intention  of  returning  in  the  spring.  He  did  not  in  fact  return  in  the 
spring  after  the  action  was  commenced,  but  gave  satisfactory  reasons 
for  not  doing  so,  and  testified  that  it  had  ever  since  been  his  intention 
to  return  the  following  spring.  He  retained  his  house  in  Ohio,  and 
voted  there  in  the  fall  after  his  removal,  and  had  never  voted  in  Ken- 
tucky. Held,'  that  such  evidence  was  insufficient  to  show  a  change  of 
domicfle.  to  defeat  the  jurisdiction  of  the  court 

At  Law.     On  plea  to  jurisdiction. 

D.  W.  Steele,  Jr.,  for  plaintiff. 
Proctor  K.  Malin,  for  defendant. 

COCHRAN,  District  Judge.  This  action  was  brought  on  the  i8th 
day  of  January,  I90i,by  the  plaintiff,  Edward  T.  Collins,  who  alleges 
in  his  petition  that  he  was  then  a  citizen  and  resident  of  the  county 
of  Lawrence  and  state  of  Ohio,  against  the  city  of  Ashland,  a  muni- 
cipal corporation  of  this  state,  to  recover  damages  for  personal  in- 
juries. The  defendant  has  filed  a  plea  to  the  jurisdiction  of  the  court, 
in  which  it  denies  that  the  plaintiff,  at  the  time  this  suit  was  brought, 
was  a  citizen  or  resident  of  the  state  of  Ohio,  and  alleges  that  he  was 
at  that  time,  and  long  prior  thereto  had  been,  a  citizen  and  resident 
of  the  state  of  Kentucky.  The  plaintiff  has  filed  a  reply  to  this  plea, 
denying  the  allegation  that  he  was  then  a  citizen  and  resident  of  the 
state  of  Kentucky.  This  plea  has  been  submitted  to  the  court  for 
trial  upon  the  pleadings,  and  upon  proof  taken  by  depositions.  From 
that  proof  this  state  of  facts  appears:    In  September  or  October, 
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1900,  the  plaintiff,  with  his  family,  was  residing  in  Perry  township, 
Lawrence  county,  Ohio,  upon  a  place  containing  about  five  acres, 
which  he  had  previously  purchased  a  year  or  so  before,  and  where  he 
had  been  continuously  residing  from  the  time  of  his  purchase.  At 
that  time  he  moved  with  his  family  and  household  goods  to  the  city 
of  Ashland,  Ky.,  and  he  has  continued  to  reside  there  ever  since. 
He  has  been  employed  during  that  time  at  the  Clinton  Firebrick 
Works,  located  in  that  city.  He  still  owns  the  place  in  Ohio  before 
referred  to.  The  plaintiff  seems  to  have  been  born  in  the  state  of 
Ohio,  and  to  have  lived  there  ever  since,  except  for  the  time  above 
mentioned,  for  a  portion  of  time  in  the  year  1894,  and  from  Novem- 
ber, 1896,  to  June,  1898,  during  which  two  eariier  periods  he  resided 
in  the  city  of  Ashlalid  with  his  family,  and  was  employed  there  since 
September  or  October,  1900.  During  the  period  from  November, 
1896,  to  June,  1898,  while  living  in  Ashland,  he  paid  a  poll  tax  to  the 
city.  He  is  past  30  years  of  age,  and  has  always  voted  in  Lawrence 
county,  Ohio.  He  voted  there  at  the  November  election,  1900,  and 
at  the  November  election,  1899.     He  did  not  vote  in  November, 

1901.  He  has  never  voted  in  Ashland,  Ky.,  or  at  any  other  place  than  ' 
in  Lawrence  county,  Ohio.  He  testifies  positively  and  distinctly  that 
he  has  all  his  life  claimed  Lawrence  county,  Ohio,  as  his  home,  and 
that  his  residence  in  the  city  of  Ashland  at  the  times  above  stated  was 
merely  temporary.  He  states  that  when  he  moved  with  his  family 
to  Ashland  in  September  or  October,  1900,  he  then  had  the  intention 
of  returning  in  the  spring  to  Lawrence  county,  Ohio;  that  he  did 
not  return  in  accordance  with  his  intention,  because  the  tenant  to 
whom  he  had  rented  the  place  in  the  meantime  until  the  1st  of  March, 
1901,  was  not  willing  to  give  up  possession,  but  that  really  he  would 
not  have  returned  at  that  time  anyhow,  because  he  owed  some  debts 
in  the  city  of  Ashland,  and  he  feared  that,  if  he  attempted  to  move 
away,  his  creditors  might  attach  his  goods ;  and  that  it  is  his  present  - 
intention  to  return  there  next  spring.  He  states  that  he  paid  the 
poll  tax  above  referred  to  because  he  thought  he  was  compelled  to 
do  so. 

The  question  in  this  case  is  as  to  the  citizenship  of  the  plaintiff  at 
the  time  this  suit  was  brought,  in  January,  1901.  It  is  entirely  im- 
material that  the  plaintiff  may  have  acquired  citizenship  in  Kentucky 
since,  on  account  of  what  may  have  transpired  since ;  for  it  is  well 
settled  that,  if  diverse  citizenship  exists  at  the  time  suit  is  brought, 
jurisdiction  will  not  be  ousted  by  the  fact  that  it  is  done  away  with 
after  suit  is  brought.  This  is  so  decided  in  Salt  Co.  v.  Brigel,  30 
C.  C.  A.  415,  86  Fed.  818,  and  in  Louisville,  N.  A.  &  C.  R.  Co.  v. 
Louisville  Trust  Co.,  174  U.  S.  552,  19  Sup.  Ct.  817,  43  L.  Ed.  1081. 
The  sole  value,  therefore,  of  what  has  transpired  since  this  suit  was 
brought,  IS  its  bearing,  if  any,  upon  the  question  of  citizenship  at 
that  time.  Citizenship  depends  upon  domicile,  and,  as  domicile  and 
residence  are  two  different  things,  it  follows  that  citizenship  is  not 
determined  by  residence.  In  the  case  of  Sharon  v.  Hill  (C.  C.)  26 
Fed.  337,  Deady,  J.,  said: 

"'Citizenship'  and  'residence,*  as  has  often  been  declared  by  the  courts, 
are  not  convertible  terms." 
112  F.— 12 
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And  in  the  case  of  McDonald  v.  Flour  Mills'  Co.  (C.  C.)  31  Fed. 
577,  Deady,  J.,  said: 

"A  person  may  be  a  citizen  of  one  state  or  country,  and  reside  for  the  time 
being  in  another." 

The  burden  of  showing  that  plaintiff's  domicile  and  consequent 
citizenship  was  in  Kentucky,  and  not  in  Ohio,  as  alleged  in  the  peti- 
tion, was  on  defendant.  In  the  case  of  Association  v.  Sparks,  28 
C.  C.  A.  399,  83  Fed.  225,  Riner,  J.,  said : 

**It  is  the  well-settled  rule  in  the  federal  courts  that  when  the  plaintiffs 
petition,  as  in  this  case,  sets  out  the  necessary  diverse  citizenship  of  the 
parties,  the  burden  of  both  allegation  and  proof  rests  upon  the  party  who 
seeks  to  defeat  it" 

But  though  the  ultimate  fact  to  be  determined  is  domicile,  and 
consequent  citizenship,  and  not  residence,  yet  the  latter  fact  is  evi- 
dential of  the  former.  It  is  prima  facie  evidence  of  it,  and,  nothing 
else  appearing,  shifts  the  burden  of  evidence  to  the  plaintiff.  In  the 
case  of  Anderson  v.  Watts,  138  U.  S.  694,  11  Sup.  Ct.  449,  34  L.  Ed. 
1078,  Mr.  Chief  Justice  Fuller  said : 

**The  place  where  a  person  lives  is  taken  to  be  his  domicile  until  facts 
adduced  establish  the  contrary." 

And  in  the  case  of  McDonald  v.  Flour  Mills'  Co.,  supra,  Deady,  J., 
said: 

"And  while  residence,  as  a  fact,  Is  prima  facie  evidence  of  citizenship,  It 
is  not  conclusive  of  the  question." 

The  burden  of  evidence  was  therefore  on  the  plaintiff  to  show  that 
his  domicile,  and  consequent  citizenship,  was  not  the  same  as  his  resi- 
dence, at  the  time  suit  was  brought.  This  he  could  do,  as  it  is  some- 
times put,  by  showing  that  it  was  not  his  intention  when  he  changed 
his  residence  from  Ohio  to  Kentucky,  in  September  or  October,  1900, 
or  whilst  he  resided  in  the  latter  state,  up  to  the  time  the  suit  was 
brought,  to  make  that  his  permanent  home,  but  that,  on  the  contrary, 
it  was  his  intention  to  reside  there  only  temporarily,  and  thereafter 
to  return  to  Ohio.  In  the  case  of  Railroad  Co.  v.  Carroll,  28  C.  C.  A. 
207,  84  Fed.  7^2,  Pardee,  Circuit  Judge,  said : 

**The  defendant  in  error  merely  changed  his  residence  temporarily  without 
aCTecting  a  change  of  domicile,  and  while  absent  in  Mississippi  he  was 
simply  a  sojourner,  there  being  no  fixed  intention  to  remain.  The  anlmo 
manendi  was  wanting,  without  which  a  change  of  domicile  may  not  be  ac- 
complished. The  act  of  removal,  and  the  intention  to  remain  in  the  new 
place  of  abode,  must  both  concur  to  effect  a  change  of  domicile;  and,  if 
either  of  these  ingredients  be  lacking,  the  old  domicile  simply  remains,  and 
the  new  one  is  not  acquired." 

See,  also,  the  case  of  Caldwell  v.  Firth,  33  C.  C.  A.  439,  91  Fed. 

But  it  is  better  to  say  that  it  is  necessary  for  him  to  show,  also, 
that  it  was  not  his  intention  to  remain  in  Kentucky  an  indefinite  time, 
but  to  return  therefrom  to  Ohio  at  some  definite  time.  In  the  case 
of  Morris  v.  Gilmer,  129  U.  S.  315,  9  Sup.  Ct.  289,  32  L.  Ed.  690,  Mr. 
Justice  Gray  said : 

''He  went  to  Tennessee  without  any  present  Intention  to  remain  there 
permanently  or  for  an  indeiinite  time,  but  with  the  present  intention  to 
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return  to  Alabama  as  soon  as  he  coold  do  so  without  defeating  the  Jurisdic- 
tion of  the  federal  court  to  determine  his  new  suit.  He  was  therefore  a 
mere  sojourner  in  the  former  state  when  this  suit  was  brought" 

This  is  in  accordance  with  the  requirement  of  section  2946,  suli^d.  6, 
St.  Ohio,  which  is  as  follows : 

"If  a  person  remove  to  another  state  with  an  intention  of  remaining  there 
an  indellnite  time  and  as  a  place  of  present  residence,  he  shall  be  con- 
sidered to  have  lost  his  residence  in  this  state,  notwithstanding  he  may 
entertain  an  intention  to  return  at  some  future  period." 

The  vital  question,  then,  for  determination  in  this  case,  is,  what  was 
the  intention  of  the  plaintiff  at  the  time  he  changed  his  residence,  in 
September  or  October,  1900,  up  to  the  time  of  his  bringing  this  suit, 
with  reference  thereto?  Did  he  intend  to  reside  permanently  or 
for  an  indefinite  length  of  time  in  Kentucky,  or  did  he  intend  only 
to  reside  there  temporarily,  and  to  return  to  Ohio  at  a  definite  time  ? 
Now,  it  is  true  that  in  determining  this  question  the  actions  pf  the 
plaintiff  are  the  best  evidence  of  his  intention.  As  stated  by  Mr. 
Justice  McLean  in  the  case  of  Shelton  v.  Tiffin,  6  How.  163,  12 
L.  Ed.  387 : 

''On  a  change  of  domicile  from  one  state  to  another,  citizenship  may  de- 
pend upon  the  intention  of  the  individual,  but  this  intention  may  be  shown 
more  satisfactorily  by  acts  than  declarations.  An  exercise  of  the  right  of 
suffrage  is  conclusive  on  the  subject." 

But  in  determining  the  question  of  intention  the  courts  are  not 
limited  alone  to  the  acts  and  declarations  of  the  party  whose  citizen- 
ship is  in  question.  It  has  a  right  to  consider  his  own  testimony  as  to 
his  intentions,  and  such  testimony  in  this  particular  will  be  con- 
trolling, unless  negatived  by  his  acts  or  declarations  proven  in  the 
case.  In  the  case  of  Kemna  v.  Brockhaus  (C.  C.)  5  Fed.  762,  Dyer, 
District  Judge,  said: 

"It  is  true,  as  assumed,  that  intention  is  to  be  collected  from  acts,  and 
therefore  it  is  not  competent  for  a  party  to  prove  his  own  declarations  of 
intention,  made,  before  any  acts  done,  in  order  to  give  character  to  his  sub- 
sequent acts;  but  where  acts  have  been  done,  such  as  actual  removal  from 
one  place  to  another,  it  is,  as  I  understand,  competent,  in  a  case  like  this, 
for  the  party  to  testify  to  his  purpose  and  intention  as  connected  with  those 
acts,  when  they  are  brought  in  question,  precisely  as,  in  a  case  where  fraud 
is  charged,  an  actor  in  a  transaction  may  be  asked  directly  whether  any 
fraud  was  intended.  It  is,  of  course,  the  duty  of  the  court  in  such  cases  to 
scrutinize  the  acts  to  see  if  they  correspond  with  the  alleged  purpose." 

And  in  the  case  of  Sharon  v.  Hill,  Deady,  J.,  said : 

"The  residence  and  intent  must  coexist  and  correspond;  and  though,  under 
ordinary  circumstances,  the  former  may  be  sufficient  evidence  of  the  latter. 
It  is  not  conclusive,  and  the  contrftry  may  always  be  shown;  and  when 
the  question  of  citizenship  turns  on  the  intention  with  which  a  person  has 
resided  in  a  particular  state,  his  own  testimony,  under  ordinary  circum- 
stances, is  entitled  to  great  weight  on  the  point" 

The  plaintiff,  as  heretofore  stated,  testified  that  his  residence  in 
Ashland  was  only  temporary,  and  that  his  intention  at  the  time  of  his 
removal,  in  September  or  October,  1900,  and  up  to  the  bringing  of 
the  suit,  had  been  to  return  to  Ohio  in  the  spring.  This  is  borne  out 
by  the  significant  fact  that  after  his  removal  in  November,  1900,  he 
voted  in  Ohio.    Tending  in  the  same  direction  are  the  facts  that  he 
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was  born  and  raised  in  Ohio,  and  had  lived  there  all  his  life,  except 
the  three  short  periods  above  mentioned ;  that  after  each  of  the  two 
first  periods  of  residence  in  Ashland  he  had  returned  to  Ohio ;  and 
that  after  his  last  removal  he  retained  the  ownership  of  the  place 
where  he  was  then  living.  There  are  no  declarations  on  his  part 
proven  which  negative  his  testimony  as  to  his  intention.  Nor  do  any 
of  the  acts  on  his  part  have  such  effect.  The  fact  that  he  did  not 
return  in  the  spring  is  explained,  as  above  indicated,  and  he  swears 
that  it  is  his  present  intention  to  return  next  spring.  Counsel  sug- 
gest that  his  statement  that  he  did  not  return  in  the  spring  because 
of  fear  that  his  creditors  might  attach  his  goods  indicates  that  he 
claimed  citizenship  in  Kentucky,  and  benefit  of  its  exemption  laws, 
and  was  under  the  impression  that  if  he  undertook  to  remove  to 
Ohio  he  would  lose  his  exemptions.  We  do  not  think  such  an  infer- 
ence can  be  drawn  therefrom.  It  indicates  nothing  as  to  what  he 
thought  as  to  his  citizenship  or  exemptions.  The  fact  that  his  credit- 
ors might  regard  it  as  an  attempt  to  evade  his  debts,  and  annoy  him 
with  attachments,  is  sufficient  to  account  for  his  fear.  The  fact  that 
his  place  of  working  and  earning  a  living  was  in  Ashland  does  not 
rebut  the  idea  of  his  former  intention  to  return  to  Ohio  last  spring, 
or  of  his  present  intention  to  return  there  next  spring.  The  place 
in  Ohio  where  he  lived  was  opposite  Ashland,  and  it  was  possible  for 
him  to  work  in  Ashland  and  live  in  Ohio;  and  he  testified  that  his 
object  in  moving  to  Ashland  in  fall  of  1900  until  last  spring  was  to 
save  the  walk,  and  to  be  continuously  at  work  during  the  winter. 
During  the  time  that  he  lived  in  Ohio  between  his  present  residence 
in  Ashland  and  the  one  just  before  it,  he  worked  in  Ashland,  as  he 
is  now  doing. 

For  these  reasons,  it  must  be  held  that  plaintiff  was  a  sojourner 
in,  and  not  a  citizen  of,  Kentucky  when  this  suit  was  brought.  The 
plea  to  the  jurisdiction  of  the  court  is  overruled. 


SCOTT  v.  CHOCTAW,  O.  &  G.  R.  CO.  et  al. 
(District  Court,  W.  D.  Arltansas,  Ft  Smith  Division.    December  19.  1901.) 

L  Removal  of  Causes— Federal  Questiok—Allroations  in  Pleadings. 

It  is  not  essential,  to  give  a  defendant  the  right  of  removal  on  the 
ground  that  it  is  a  corporation  organized  under  an  act  of  congress,  that 
such  fact  should  appear  from  the  complaint,  but  it  may  be  shown  by 
the  petition  for  removal;  especially  where  the  complaint  fails  to  allege 
whether  the  defendant  is  a  federal  or  a  state  corporation. 

2,  Same— Diversity  of  Citizenship— Federal  Corporation. 

A  defendant  corporation,  organized  under  a  law  of  the  United  States, 
cannot  remove  the  cause  on  the  ground  that  it  is  a  suit  between  citizens 
of  different  states.^ 

8.  Same— Federal  Question— Separable  Controversy. 

^  Where  it  is  sought  to  remove  a  suit  on  the  ground  that  ft  arises  undei 
the  constitution  or  laws  of  the  United  States,  all  the  defendants,  if 
more  than  one,  must  join  in  the  petition;  one  of  two  defendants  cannot 

1  Diverse  citizenship  as  ground  of  federal  Jurisdiction,  see  notes  to  Shlpp 
r.  Williams,  10  0.  O.  A.  249,  and  Mason  y.  DuUagham,  27  O.  a  A.  298. 
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remove  on  the  ground  that  it  Is  a  federal  corporation,  and  that  there 
is  a  separable  controversy.  3 

At  Law.    On  motion  to  remand  to  state  court, 

Mechem  &  Bryant,  for  plaintiff. 

J.  W.  McLoud  and  E.  B.  Pierce,  for  defendant  Choctaw,  O.  &  G. 
R.  Co. 

ROGERS,  District  Judge.  This  is  a  joint  action,  brought  in  the 
Logan  county  circuit  court,  Southern  district,  against  the  above- 
named  defendants.  The  Choctaw,  Oklahoma  &  Gulf  Railroad  Com- 
pany is  a  corporation  organized  under  the  laws  of  congress.  The 
Choctaw,  Oklahoma  &  Memphis  Railroad  Company  is  a  corporation 
organized  under  the  laws  of  the  state  of  Arkansas.  The  Choctaw, 
Oklahoma  &  Gulf  Railroad  Company,  in  apt  time  and  in  due  form, 
filed  its  petition  for  the  removal  of  the  case  into  the  circuit  court  of 
the  United  States  for  the  Ft.  Smith  division  of  the  Western  district 
of  Arkansas,  and  filed  the  bond  required  by  law,  and  an  order  of 
removal  was  made  by  the  state  circuit  court.  The  Choctaw,  Okla- 
homa &  Memphis  Railroad  Company  did  not  join  in  the  proceed- 
ings for  removal.  The  removal  was  sought  upon  the  ground  that 
there  was  a  separable  controversy  between  the  plaintiff  and  the 
Choctaw,  Oklahoma  &  Gulf  Railroad  Company,  which  alone  filed 
its  petition  for  removal,  and  that  the  suit  arose  under  the  laws  of 
the  United  States,  because  said  last-named  corporation  was  organ- 
ized under  and  by  virtue  of  the  provisions  of  an  act  of  congress  of 
the  United  States.  The  plaintiff  appeared  in  this  court,  and  moved 
to  remand  for  want  of  jurisdiction.  Two  questions  were  raised  and 
discussed  at  the  hearing.  Plaintiff  insisted  that,  upon  the  authority 
of  Railroad  Co.  v.  Skottowe,  162  U.  S.  490,  16  Sup.  Ct.  869,  40  L. 
Ed.  1048,  approved  in  Walker  v.  Collins,  167  U.  S.  57,  17  Sup.  Ct. 
738,  42  L.  Ed.  76;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Texas,  170 
U.  S.  226,  18  Sup.  Ct.  603,  42  L.  Ed.  1017,  and  Houston  &  T.  C. 
R.  Co.  V.  Texas,  177  U.  S.  66,  20  Sup.  Ct.  545,  44  L.  Ed.  672,  the 
case  was  not  removable,  because  no  federal  question,  nor  the  federal 
character  of  the  railroad  company,  appeared  from  the  complaint  in 
the  action,  and  that  it  was  necessary  for  one  of  these  two  things  to  ap- 
pear, in  order  to  confer  jurisdiction  on  this  court.  This  proposition 
was  combated  by  the  defendant,  upon  the  authority  of  Railway  Co. 
V.  Cody,  166  U.  S.  606,  17  Sup.  Ct.  703,  41  L.  Ed.  1132.  In  the  Cody 
Case,  supra,  the  plaintiff  alleged  the  Texas  &  Pacific  Railway  Com- 
pany to  be  "a  private  corporation,  created  and  existing  under  the 
laws  of  the  state  of  Texas,'*  and  that  "defendant  owns  and  operates 
a  line  of  railway  extending  into  and  running  through"  Tarrant 
county,  Tex.  The  Texas  &  Pacific  Railway  Company,  in  its  petition 
for  removal,  alleged  that  it  was  a  corporation  organized  "under  and 
by  virtue  of  certain  acts  of  congress  of  the  United  States,"  setting 
forth  the  acts  of  congress  by  title  and  date.  In  the  case  at  bar  the 
plaintiff  does  not  allege  in  his  complaint  whether  the  Choctaw,  Ok- 

s  Separable  controversy,  see  notes  to  Robbins  v.  Ellenbogen,  18  C.  C.  A. 
86;  Mecke  v.  Mineral  Co.,  35  O.  C.  A.  155. 
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lahoma  &  Gulf  Railroad  Company  is  a  corporation  organized  under 
the  laws  of  any  state,  or  under  any  act  of  congress,  but  simply,  in 
substance,  .that  it  is  a  corporation  operating  a  line  of  railroad  in 
Arkansas.  It  will  be  seen,  therefore,  that  the  case  at  bar  is  a  much 
stronger  case  in  behalf  of  the  defendant  company  than  the  Cody 
Case,  because  in  the  Cody  Case  the  complaint  made  an  erroneous 
statement  as  to  the  organization  of  the  Texas  &  Pacific  Railway 
Company,  while  in  the  case  at  bar  there  is  a  failure  to  allege  under 
what  laws  the  Choctaw,  Oklahoma  &  Gulf  Railroad  Company  was 
incorporated.     In  the  Cody  Case  the  supreme  court  say : 

**No  motion 'to  remand  was  made,  nor  was  the  propriety  of  the  removal 
questioned  in  any  way.  Possibly  the  pleader  did  not  intend  to  deny  the 
federal  character  of  the  comi>any;  but,  whether  so  or  not,  no  issue  was  or 
could  be  made  as  to  the  source  of  its  corporate  existence." 

The  circuit  court,  having  retained  jurisdiction  of  that  case  and 
tried  it,  the  judgment  was  affirmed  by  the  supreme  court  of  the 
United  States,  and  the  court  say  in  that  case  that  the  decision  in  the 
Skottowe  Case,  supra,  relied  on  by  defendant,  is  in  harmony  with 
the  views  expressed  by  the  court,  in  the  Cody  Case.  The  cases 
which  follow  the  Skottowe  Case,  cited  above,  do  not  expressly  over- 
rule the  Cody  Case,  and  none  of  them  involve  the  character  of  the. 
corporation,  which  was  the  precise  question  involved  in  the  Cody 
Case.  I  conclude,  therefore,  that  the  plaintiff's  contention  on  this 
point  is  erroneous. 

The  plaintiff's  second  contention  is  that  this  is  a  case  the  removal 
of  which  can  be  sustained  only  upon  the  ground  that  there  is  a  fed- 
eral question  involved,  and  not  on  the  ground  of  diverse  citizenship, 
for  the  reason  that  the  Choctaw,  Oklahoma  &  Gulf  Railroad  is  not 
a  citizen  of  any  state,  but  is  a  federal  corporation,  and  that,  in  that 
class  of  cases,  a  removal  can  only  be  had  where  all  the  defendants 
join  in  the  petition.  The  court  is  of  opinion  that  this  contention 
is  upheld  by  the  case  of  Railway  Co.  v.  Martin,  178  U.  S.  245,  20 
Sup.  Ct.  854,  44  L.  Ed.  1055,  wherein  the  court  say: 

"It  thus  appears  on  the  face  of  the  statute  that  if  a  suit  arises  under  the 
constitution  or  laws  of  the  United  States,  or  if  it  is  a  suit  between  citizens 
of  different  states,  the  defendant,  if  there  be  but  one,  may  remove,  or  the 
defendants,  if  there  be  more  than  one;  but  where  the  suit  is  between  citi- 
zens of  different  states,  and  there  is  a  separable  controversy,  then  either 
one  or  more  of  the  defendants  may  remove." 

In  the  case  at  bar  the  suit  is  not  between  citizens  of  different 
states,  because  one  of  the  defendants  is  a  federal  corporation  and 
the  other  a  state  corporation.  If  removed  at  all,  it  must  be  removed 
because  of  the  federal  character  of  the  corporation  petitioning  for 
the  removal,  but,  as  seen  from  the  above  quotation,  in  that  class 
of  cases'  all  the  defendants  must  join,  which  was  not  done  in  the  case 
at  bar.    The  motion  to  remand,  therefore,  must  be  sustained. 
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TOWN  OF  WATERTOWN  V.  GBJBLAYES. 

(Oircnlt  Court  ot  Appeals,  First  Circuit    December  3,  1901.) 

No.  377, 

L  JURrSDTCTION  OF  FEDERAL  COURT— CrTIZENBHIP— MaRRIRD  WOMAK. 

While  as  a  general  doctrine  the  domicile  of  the  husband  is  by  law  that 
of  the  wif^,  there  Is  an  exception  where  a  married  woman  has  been  un^ 
lawfully  deserted  by  her  husband,  who  has  gone  to  parts  unknown  and 
.  ceased  to  proTlde  for  her  support,  and  In  such  case  she  may  establish  a 
separate  domicile,  and  may  acquire  citizenship  in  another  state  for  the 
purposes  of  the  jurisdiction  of  a  federal  court,  when  the  right  to  acquire 
citizenship  therein  under  such  cii'cumstances  is  recognized  by  the  law  of 
such  state.  1 

2l  Municipal  Corporations—Defective  Side  walk— Action  for  Injury. 

In  an  action  to  recover  for  injuries  caused  by  falling  on  a  sidewalk 
alleged  to  have  been  defective,  the  question  whether  the  city  was 
negligent  in  permitting  a  portion  of  the  walk  in  thickly-settled  locality 
to  project  above  the  adjoining  walk  for  three  inches,  where  there  was 
evidence  that  It  has  been  in  such  condition  for  six  months,  was  one  for 
the  jury.    . 

8l  Contributory  Negligencb— Burden  op  Proof. 

By  the  settled  practice*  of  the  federal  courts,  the  burden  of  proving  con- 
tributory negligence  rests  upon  the  defendant 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Massachusetts. 

William  A.  Abbott  (John  E.  Abbott,  on  the  brief),  for  plaintiff  in 
error. 
Edward  H.  Pierce,  for  defendant  in  error. 

Before  PUTNAM,  Circuit  Judge,  and  WEBB  and  BROWN,  Dis- 
trict Judges. 

BROWN,  District  Judge.  This  writ  of  error  is  brought  to  review 
the  rulings  of  the  circuit  court  for  the  district  of  Massachusetts  in  an 
action  of  tort  for  the  recovery  of  damages  for  injuries  caused  by  a 
defective  sidewalk. 

The  first  question  to  be  considered  is  that  of  jurisdiction.  The 
plaintiff  below  sued  as  a  citizen  of  Rhode  Island.  It  is  contended  for 
the  town  that  upon  the  evidence  the  plaintiff  below  was  not  a  citizen 
of  Rhode  Island,  and  that  the  court  erred  in  the  instructions  to  the 
jury  as  to  the  right  of  a  married  woman,  deserted  by  her  husband, 
to  establish  an  independent  domicile. 

That  the  plaintiff  below  went  to  Rhode  Island  before  the  date 
of  the  writ,  April  3,  1900,  with  the  intention  of  living  there  perma- 
nently, must  be  taken  as  a  fact  established  by  a  special  finding  of  the 
jury.  Other  relevant  facts  are  that  the  plaintiff  and  her  husband  re- 
sided together  at  Lowell,  Mass.,  and  were  citizens  of  that  state  until 
some  time  in  1892  or  1893,  when  her  husband  deserted  her,  and  has 
never  since  lived  in  Lowell  or  contributed  to  her  support;  that  she 

1  Diverse  citizenship  as  ground  of  federal  jurisdiction,  see  votes  to  Shipp 
y.  Williams,  10  C.  G.  A.  249,  Mason  v.  Dullagham,  27  C.  0.  A.  29B,  and  Emi- 
gration Oo.  Y.  Gallegos,  82  G.  G.  A.  479,  par.  y. 
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has  not  seen  or  heard  from  him  since,  and  that  at  the  date  of  trial 
she  did  not  know  whether  he  was  alive  or  dead ;  that  she  never  had 
procured  a  divorce,  and,  so  far  as  she  knew,  her  husband  had  never 
made  application  for  a  divorce.  The  record  contains  no  evidence  of 
the  circumstances  under  which  the  husband  of  the  plaintiff  below 
deserted  her;  but,  inasmuch  as  it  is  the  ordinary  duty  of  the  hus- 
band to  abide  with  the  family,  there  is,  in  the  present  case,  a  suf- 
ficient presumption  that  the  wife  was  guilty  of  no  fault,  in  the  absence 
of  any  suggestion  to  the  contrary  based  on  the  evidence.  The  evi- 
dence was  insufficient  to  establish  a  presumption  of  death.  Neither 
was  there  any  evidence  that  the  husband  had  left  the  state  of  Massa- 
chusetts, or  had  changed  the  citizenship  which  he  had  at  the  date  of 
desertion.  It  appeared  that  the  plaintiff  was  obliged  to  support  her- 
self by  her  own  exertions. 
The  third  assignment  of  error  is  as  follows: 

"The  court  erred  in  instructing  the  Jury  that,  while  the  general  rule  of  law 
is  that  the  domicile  and  citizenship  of  a  wife  follow  that  of  her  hushand,  still, 
if  a  husband  deserts  his  wife,  as  there  is  evidence  tending  to  show  was  the 
fact  in  this  case,  the  wife's  domicile  would  not  necessarily  follow  that  of  her 
husband;  that  plaintiff  might  acquire  a  domicile  and  citizenship  in  Rhode 
Island,  independent  of  that  of  her  husband,  if  he  were  living;  that  if  the 
husband  deserted  his  wife  and  abandoned  his  residence,  and  went  to  parts 
unknown,  and  there  remained  for  years  without  having  any  communication 
with  his  wife,  and  without  making  any  contribution  to  her  support,  the  wife 
had  the  right  to  acquire  a  domicile  and  citizenship,  if  she  choose  so  to  do, 
in  a  place  different  from  that  of  the  domicile  and  citizenship  of  her  husband 
at  the  time  he  deserted  her,  or  from  the  place  of  the  domicile  or  citizenship 
of  the  husband  after  such  desertion.'' 

It  is  well  settled  that  each  state  has  the  right  to  determine  the 
civil  status  and  capacities  of  its  inhabitants.  Pennoyer  v.  Neff,  95 
U.  S.  714,  722,  24  L.  Ed.  565;  Hekking  v.  Pfaff  (C.  C.)  82  Fed.  403. 

An  examination  of  the  decisions  of  the  supreme  court  of  Rhode 
Island  upon  the  question  of  the  right  of  a  deserted  wife  to  establish 
for  herself  an  independent  domicile  satisfies  us  that  there  was  no 
error  in  the  instructions  above  set  forth. 

In  Ditson  v.  Ditson,  4  R.  I.  87  (a  leading  case  in  this  country ;  see 
Atherton  V.  Atherton,  181  U.  S.  166,  21  Sup.  Ct.  544,  45  L.  Ed.  794), 
Chief  Justice  Ames  said,  on  page  107 : 

"Although,  as  a  general  doctrine,  the  domicile  of  the  husband  Is,  by  law, 
that  of  the  wife,  yet  when  he  commits  an  offense,  or  is  guilty  of  such  derelic- 
tion of  duty  in  the  relation  as  entitles  her  to  have  it  either  partially  or 
totally  dissolved,  she  not  only  may,  but  must,  to  avoid  condonation,  estab- 
lish a  separate  domicile  of  her  own.  This  she  may  establish — ^nay,  when 
deserted  or  compelled  to  leave  her  husband,  necessity  frequently  compels 
her  to  establish — in  a  different  Judicial  or  state  jurisdiction  than  that  of  her 
husband,  according  to  the  residence  of  her  family  or  friends.  Under  such 
circumstances  she  gains,  and  is  entitled  to  gain,  for  the  purposes  of  juris- 
diction, a  domicile  of  her  own,  and,  especially  if  a  native  of  the  state  to 
which  she  flies  for  refuge,  is,  upon  familiar  principles,  readily  redintegrated 
in  her  old  domicile." 

The  court  says  also: 

"Whatever  was  the  former  domicile  of  the  petitioner,  we  are  satisfied  that 
she  is,  and  has,  for  upwards  of  the  last  three  years,  been  a  domiciled  citizen 
of  Rhode  Island,  her  only  home^  in  the  house  of  her  father;  and  that  as  such 
citizen,  and  upon  such  notice,  we  have  power  and  jurisdiction  over  her  case, 
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and  to  change  her  condition  from  that  of  a  married  to  that  of  a  single 
woman,  granting  to  her  the  relief  which,  under  like  circumstances,  the  law 
and  policy  of  Rhode  Island  accords  to  all  its  citizens." 

From  this  decision  it  would  appear  to  be  the  law  of  Rhode  Island 
that  a  married  woman^  unlawfully  deserted  by  her  husband,  may 
establish  dn  independent  domicile,  and  thus  become  a  citizen  of  the 
state  of  Rhode  Island. 

It  is  contended  that  this  decision  is  merely  to  the  effect  that  she 
may  establish  a  domicile  for  the  purposes  of  divorce.  We  regard 
it,  however,  as  a  clear  and  learned  statement  of  limitations,  upon 
the  general  rule  that  the  domicile  of  the  husband  is  that  of  the  wife. 

The  learned  chief  justice,  after  stating  the  general  doctrine,  pro- 
ceeds : 

"A  more  proper  case  for  the  application  In  favor  of  a  petitioner  for  divorce 
of  the  foregoing  principles  relating  to  the  jurisdiction  of  the  court  over  her 
case,  and  to  the  question  of  her  domicile  in  this  state,  can  hardly  be  imag- 
ined." 

From  this  decision,  it  is  apparent  that  the  court  did  not  consider 
a  judicial  decree  essential  as  a  condition  precedent  to  the  establish- 
ment of  citizenship,  since  it  is  in  express  terms  stated  that  the  peti- 
tioner, for  upwards  of  three  years,  had  been  a  domiciled  citizen  of 
Rhode  Island. 

For  the  town  it  is  contended  that  the  right  of  a  married  woman  is 
limited  to  a  quasi  domicile  for  the  purposes  of  divorce,  and  that  this 
decision  goes  no  farther.  But  the  question  of  citizenship  was  directly 
passed  upon,  and  citizenship  was  held  to  exist  upon  a  state  of  facts 
showing  unjustifiable  desertion. 

Moreover,  the  case  of  Rowland  v.  Granger,  22  R.  I.  2,  45  Atl. 
740,  contains  a  statement  by  the  supreme  court  of  Rhode  Island 
which  seems  to  us  satisfactory  evidence  that  the  domicile  which  the 
wife  may  acquire  upon  desertion  is  not  merely  a  quasi  domicile  for 
the  purposes  of  divorce,  leaving  her  general  rights  as  a  citizen  of  the 
state  in  abeyance  until  the  pronouncement  of  a  decree  of  divorce,  a 
vinculo  or  a  mensa  et  thoro,  but  a  full  and  independent  domicile  for 
all  purposes.  This  case  was  an  action  brought  by  a  married  woman 
to  recover  the  amount  of  a  personal  property  tax  paid  under  protest. 
The  husband,  on  the  day  of  the  assessment,  was  a  domiciled  inhabit- 
ant of  the  state  of  Rhode  Island.  The  wife  was  at  that  time  living 
in  Asheville,  N.  C,  for  her  health,  with  the  intention  of.  making  said 
place  her  permanent  home,  and  contended  that  she  was  a  citizen  of 
North  Carolina,  and  therefore  not  liable  to  a  personal  tax  in  Rhode 
Island.  There  was  no  abandonment.  The  persons  were  living 
apart,  but  the  unity  of  the  marriage  relation  existed  undisturbed. 
No  question  of  divorce  was  involved.    The  court  said: 

"After  a  careful  examination  of  the  authorities,  however,  we  have  come 
to  the  conclusion  that  though  a  wife  may  acquire  a  domicile  distinct  from 
that  of  her  husband  whenever  it  is  necessary  or  proper  for  her  to  do  so,  as, 
for  instance,  where  the  husband  and  wife  are  living  apart  by  mutual  consent 
(In  re  Florance,  54  Hun,  328,  7  N.  Y.  Supp.  578);  or  where  the  wife 
has  been  abandoned  by  the  husband  (Shute  v.  Sargent,  67  N.  H.  305,  36  Atl. 
282);  or  for  purposes  of  divorce  (Ditson  v.  Ditson,  4  R.  I.  87);  or,  in  short, 
whenever  the  wife  has  adversary  interests  to  those  of  her  husband, — ^she 
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cannot  acquire  such  a  domicile  so  long  as  the  unity  of  the  marriage  relation 
continues,  notwithstanding  that  from  considerations  of  health,  as  in  the  pres- 
ent .case,  or  of  expediency,  one  of  the  parties,  with  the  consent  of  the  other, 
is  actually  living  in  a  different  place  from  the  other." 

See,  also,  White  v.  White,  i8  R.  I.  292,  27  Atl.  506. 

The  defendant,  now  plaintiff  in  error,  contends  that  "the  prop- 
osition that  the  exception  made  in  divorce  cases  to  the  common-law 
rule,  as  to  the  domicile  of  the  wife  following  that  of  the  husband, 
does  not  extend  to  proceedings  other  than  a  suit  for  divorce,  was  ex- 
pressly declared  bv  the  supreme  court  in  Barber  v.  Barber,  21  How. 
582,  16  L.  Ed.  226." 

We  do  not  so  read  this  opinion.  The  point  there  involved  was 
whether  a  woman  who  had  been  divorced  a  mensa  et  thoro  might 
establish  an  independent  domicile.  It  was  decided  that  she  could. 
It  was  neither  decided  nor  intimated  in  the  opinion  that  an  inde- 
pendent domicile  could  not  be  established  without  a  judicial  decree. 
The  court  seems,  however,  to  have  recognized  the  following  princi- 
ples: 

The  rule  that  the  domicile  of  the  wife  is  that  of  the  husband  is 
probably  found  to  rest  upon  the  legal  duty  of  the  wife  to  follow  and 
dwell  with  the  husband  wherever  he  goes. 

That,  upon  the  commission  *of  an  offense  which  entitles  her  to  have 
the  marriage  dissolved,  she  is  discharged  thereby  immediately,  and 
without  a  judicial  determination  of  the  question,  from  her  duty  to  fol- 
low and  dwell  with  him. 

That  if  the  husband  abandons  their  domicile  and  his  wife,  and 
relinquishes  altogether  his  marital  control  and  protection,  he  yields 
up  that  power  and  authority  over  her  which  alone  make  his  domicile 
hers. 

Upon  page  594,  21  How.,  and  page  230,  16  L.  Ed.,  of  the  opinion, 
in  a  quotation  from  Bishop,  appears  this  language : 

"Courts,  however,  may  decline  to  recognize  such  domicile  in  a  collateral 
proceeding;  that  is,  a  proceeding  other  than  a  suit  for  divorce." 

It  may  be  considered,  in  some  jurisdictions,  that  the  appropriate 
proceeding  for  establishing  the  wrongs  which  entitle  a  wife  to  an 
independent  domicile  is  a  proceeding  for  divorce  a  vinculo  or  a  mensa 
et  thoro,  and  that,  in  consequence  of  the  difficulties  of  establishing 
these  wrongs  in  a  collateral  inquiry,  the  courts  should  require  an 
adjudication  by  a  divorce  court  which  determines  finally  and  for  all 
purposes  the  status  of  the  wife.  See  Minor,  Conf.  Laws,  §  47. 
But  this  is  rather  a  rule  of  procedure  or  of  evidence  than  a  rule  of 
right,  and  is  analogous  to  the  rule  of  equity  that  a  creditor  shall 
establish  his  right  by  a  judgment  of  law,  before  attacking  in  equity 
a  fraudulent  conveyance. 

There  seems  to  be  no  conflict  of  authority  as  to  the  point  that,  by 
the  delictum  of  the  husband,  the  wife  is  immediately  absolved  from 
her  duty  to  follow  and  dwell  with  him,  and  that  she  is  thereafter  en- 
titled, as  a  matter  of  right,  to  choose  her  own  domicile. 

We  are  of  the  opinion  that  the  question  whether,  in  order  to  as- 
sert or  establish  this  right  in  a  collateral  proceeding,  she  must  first 
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procure  a  judicial  decree  establishing  her  status,  as  against  her  hus- 
band and  all  the  world,  is  a  distinct  question. 

If  a  plea  in  abatement  had  raised  the  question  of  the  wife's  domi- 
cile, and,  before  a  hearing  on  the  plea,  she  had  applied  to  the  divorce 
courts  of  Rhode  Island  and  procured  a  decree  of  divorce,  that  decree, 
so  far  as  the  question  of  <?itizenship  was  concerned,  would  give  her 
no  new  rights,  but  would  furnish  her  with  judicial  evidence  that  be- 
fore the  bringing  of  her  action  she  was  a  citizen  of  Rhode  Island. 

The  rulings  of  the  circuit  court  as  to  the  legal  rights  of  a  deserted 
wife,  in  the  case  at  bar,  were  in  accordance  with  the  law  as  stated  in 
Cheever  v.  Wilson,  9  Wall.  108,  124,  19  L.  Ed.  604,  609: 

•*The  role  Is  that  she  may  acquire  a  separate  domicile  whenever  It  la 
necessary  or  proper  that  she  should' do  so.  The  right  springs  from  the  neces- 
sity for  Its  exercise,  and  endures  as  long  as  the  necessity  continues.  The 
proceeding  for  a  divorce  may  be  instituted  Where  the  wife  has  her  domicile." 

This  implies  that  the  domicile  may  be  acquired  prior  to  and  inde- 
pendently of  proceedings  for  divorce.  And  this  implication  is  in 
agreement  ,with  the  express  decision  of  the  Rhode  Island  court. 

Moreover,  various  expressions  of  the  supreme  court  seem  to  recog- 
nize that,  if  the  wife  is  living  apart  by  the  fault  of  the  husband,  the 
rule  that  his  domicile  is  her  domicile  is  inapplicable.  Thus,  in 
Atherton  v.  Atherton,  181  U.  S.  155,  21  Sup.  Ct.  544,  45  L.  Ed.  794, 
are  repeated  the  expressions  of  the  court  in  Cheely  v.  Clayton,  no 
U.  S.  701,  705,  709,  4  Sup.  Ct.  328,  330,  28  L.  Ed.  298,  299: 

"If  a  wife  is  living  apart  from  her  husband  without  sufficient  cause,  his 
domicile  is  in  law  her  domicile";  and  ''it  is  hard  to  see  how,  if  she  unjusti- 
fiably refused  to  live  with  her  husband,  ♦  ♦  ♦  she  could  lawfully  acquire 
in  his  lifetime  a  separate  domicile  in  another  state,"  etc. 

The  question  whether  the  wife,  in  order  to  bring  suit  as  a  citizen 
of  another  state  from  that  in  which  her  husband  is  domiciled,  must 
establish  her  right  to  acquire  a  separate  domicile  by  the  judgment  of 
a  proper  tribunal  in  a  direct  proceeding  for  that  purpose,  is  one  that 
presents  difficulties. 

It  may  be  said  that  there  are  practical  difficulties  in  trying  col- 
laterally the  relations  of  husband  and  wife,  and  in  determining 
whether  or  not  the  husband  has  been  guilty  of  such  a  delictum  as 
justifies  a  separate  domicile.  But  similar  difficulties  do  not  preclude 
a  husband  from  asserting,  in  defense  of  an  action  for  supplies  fur- 
nished to  a  wife,  the  adultery  or  other  misconduct  of  the  wife.  Such 
cases  involve  a  collateral  inquiry  into  the  rights  of  husband  and  wife 
arising  from  a  breach  of  the  obligations  of  marriage,  yet  it  has  never 
been  held  that  the  husband  must  establish  the  fact  of  the  wife's 
delictum  in  a  direct  proceeding  for  that  purpose.  Gill  v.  Read,  5  R. 
I.  343,  73  Am.  Dec.  73. 

The  wife  may  not  desire  a  divorce  a  vinculo  or  a  mensa  et  thoro ; 
she  may  be  ready  to  condone  the  fault  of  the  husband  in  case  he  shall 
return ;  she  may  desire,  for  her  own  sake  or  that  of  her  family,  to 
avoid  publicity ;  or  she  may  die  before  she  has  established  her  rights 
by  a  judicial  decree. 

The  difficulties  that  might  arise  from  adopting  a  rigid  rule  that 
the  wife's  domicile  shall  be  pxesumed  to  be  her  husband's  until  she 
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overcomes  this  presumption  by  a  judicial  decree  seem  more  serious 
than  those  that  would  arise  from  trying  the  question  of  domestic 
relations  collaterally. 

We  should  hesitate  long  before  deciding  that  the  only  exception 
to  the  rule  that  the  domicile  of  the  wife  follows  that  of  her  husband 
is  in  judicial  proceedings  whose  express  object  is  to  show  that  the 
relation  itself  ought  to  be  dissolved  or  modified,  since  there  is  grave 
danger  that  serious  injustice  might  arise.  See  Le  Sueur  v.  Le  Sueur, 
I  Prob,  Div.  139-142;   Eversley,  Dom.  Rel.  (1896)  p.  167. 

2  Bish.  Mar.  &  Div.  §§  114,  115,  upon  which  counsel  for  the  town 
relies,  seems  to  recognize  that  the  rule  should  not  always  prevail  in 
non-divorce  cases. 

Furthermore,  upon  principle,  it  is  difficult  to  see  why  a  wife  who 
ip  completely  abandoned  by  her  husband,  even  in  consequence  of  her 
own  fault,  should  be  precluded  from  establishing  an  independent 
domicile.  If  the  husband,  justifiably  or  unjustifiably,  renders  it  im- 
possible for  her  to  dwell  with  him,  and  voluntarily  relinquishes  alto- 
gether his  marital  control  and  protection,  so  that  the  abandonment 
is  a  completed  fact,  it  cannot  be  said,  in  strictness,  that  her  dwelling 
apart  from  him  is  her  continuous  fault.  Her  original  fault  may  have 
justified  the  abandonment,  but  his  renunciation  of  his  former  obliga- 
tions keeps  her  from  his  home,  and  if  she  must  find  for  herself  an- 
other home,  and  from  necessity  or  convenience  goes  to  another 
state,  it  is  difficult  to  see  why  she  should  be  precluded  from  the 
ordinary  rights  of  a  citizen  of  that  state.  The  expressions  of  the 
supreme  court  in  Atherton  v.  Atherton,  181  U.  S.  155,  21  Sup.  Ct. 
544,  45  L.  Ed.  794,  which  relate  to  a  wife  living  apart  without  suf- 
ficient cause,  or  through  an  unjustifiable  refusal  to  live  with  the  hus- 
band, do  not  cover  a  case  in  which  the  living  apart  is  caused  by  the 
husband's  total  abandonment  of  the  wife. 

In  the  present  case,  however,  we  are  relieved  from  a  consideration 
of  this  question- by  the  presumption  that  the  wife  was  guilty  of  no 
fault  which  justified  either  the  original  desertion  or  its  long  continu- 
ance. 

We  are  of  opinion  especially  that  in  the  present  case,  and  upon  the 
present  assignments  of  error,  the  defendant  is  not  entitled  to  make 
the  objection  that  the  proper  evidence  of  the  right  of  the  wife  to  an 
independent  domicile  is  a  judicial  decree. 

No  objection  was  made  to  the  introduction  of  evidence  of  facts 
upon  which,  according  to  the  general  law  as  well  as  the  law  of 
Rhode  Island,  the  wife  became  entitled,  as  a  matter  of  legal  right,  to 
establish  an  independent  domicile. 

The  defendant  below  was  content  to  rely  upon  the  proposition  that 
upon  all  the  evidence  the  plaintiff  was  not  a  citizen  of  Rhode  Island. 
No  objection  was  made  to  trying  the  question  of  the  relations  of 
husband  and  wife  collaterally.  The  objection  that  she  had  not  estab- 
lished her  rights  by  a  judicial  decree,  and  that  the  defendant  should 
not  be  compelled  to  try  the  question  of  the  relations  of  husband  and 
wife  in  this  action,  was  not  made,  and  must  be  held  to  have  been 
waived* 
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The  circuit  court  was  clearly  right  in  refusing  the  instruction  set 
forth  in  the  second  assignment  of  error,  and  there  was  no  error  in  the 
instructions  set  forth  in  the  third  assignment  of  error  above  quoted, 
either  as  a  statement  of  general  law  or  as  a  statement  of  the  law  of 
Rhode  Island^ 

The  next  question  is  whether  the  court  erred  in  denying  the  de- 
fendant's motion  that  the  jury  be  directed  to  find  for  the  defendant. 
The  plaintiff  was  injured  by  a  fall  due  to  a  defect  in  a  sidewalk.. 
There  was  evidence  that  where  a  gravel  walk  adjoined  a  concrete 
walk  the  concrete  projected  above  and  across  the  gravel  walk  at  a 
height  of  about  three  inches  at  the  place  where  the  plaintiff  fell,  and 
that  the  defect  had  existed  for  at  least  six  months.  This  was  in  a 
thickly-settled  locality.  The  plaintiff's  toe  struck  the  edge  of  the 
concrete,  causing  her  to  fall  forward  on  her  hands  and  knees  upon 
the  concrete.  This  occurred  on  the  morning  of  December  27,  1899, 
at  about  6:15  o'clock,  before  sunrise,  when  it  was  still  dark,  and  while 
the  plaintiff  was  on  her  way  to  work  in  the  mill  at  Watertown.  We 
think  it  clear  that  the  question  whether  there  was  a  defect  in  the 
sidewalk  which  the  defendant,  in  the  exercise  of  reasonable  care, 
should  have  remedied,  was  properly  submitted  to  the  jury.  Redford 
v.  City  of  Woburn,  176  Mass.  ^20,  57  N.  E.  1008;  Lamb  v.  City  of 
Worcester,  177  Mass.  82,  58  IT.  E.  474. 

The  fourth  and  fifth  assignments  of  error  relate  to  the  burden  of 
proof.  In  accordance  with  the  settled  practice  of  the  federal  courts, 
the  learned  judge  correctly  refused  to  grant  an  instruction  that  the 
burden  of  proving  due  care  was  on  the  plaintiff,  and  ruled  that  the 
burden  was  on  the  defendant  to  prove  that  the  plaintiff  was  not  in  the 
exercise  of  due  care.     W^e  find  no  error  in  these  instructions. 

We  are  also  of  the  opinion  that  there  was  no  evidence  in  the  case 
tending  to  show  that  the  plaintiff  was  guilty  of  negligence,  or  that  re- 
quired the  court  to  submit  to  the  jury  the  question  of  contributory 
negligence.  Therefore  the  matters  covered  by  the  sixth  and  seventh 
assignments  of  error  are  irrelevant.  While  the  phrase,  "if  both 
parties  were  at  fault,  and  the  negligence  of  the  defendant  was  the 
proximate,  efficient,  and  prime  cause  of  the  injury,  the  plaintiff  might 
recover,"  might  have  been  misleading,  had  there  been  any  proper 
question  of  contributory  negligence  in  the  case,  there  was  no  such 
question,  and  the  error  related  to  an  irrelevant  topic,  and  was  not 
harmful. 

The  eighth  and  ninth  assignments  of  error  cover  the  refusal  of 
the  court  to  give  instructions  relative  to  the  aggravation  of  an 
injury  caused  by  failure  to  use  ordinary  care  in  securing  surgical  or 
other  medical  treatment,  or  caused  by  any  other  want  of  ordinary, 
reasonable  care,  and  also  to  modifications  of  the  instructions  request- 
ed. We  are  of  the  opinion  that  upon  the  case  presented  no  instruc- 
tions upon  this  subject  were  called  for,  and  that  the  jury  would  not 
have  been  justified  in  finding  any  failure  of  ordinary  care  in  secur- 
ing surgical  or  other  medical  treatment,  or  want  of  other  ordinary 
care  in  the  conduct  of  the  plaintiff. 

The  judgment  of  the  circuit  court  is  affirmed,  with  interest  and 
with  costs. 
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UNITED  STATES  Y.  EISENBEIS  et  aL 

LONG  et  al.  v.  EISENBEIS  et  al. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    October^  1901.) 

No.  691.' 

1.  Federal  and  State  Courts— Priority  op  Jurisdiction— Matters  in  Issue. 
Under  Act  Aug.  1,  1888  (25  Stat  357),  authorizing  the  condemnation  of 
land  for  sites  of  public  building  and  for  other  purposes,  a  federal  court 
In  which  proceedings  are  Instituted  by  the  United  States  for  such  con- 
demnation acquires  exclusive  jurisdiction  of  all  matters  properly  arising 
in  such  proceedings,  and  it  is  its  duty  to  retain  such  jurisdiction  and  to 
determine  uU  such  questions;  but  the  jurisdiction  in  such  proceedings  is 
special,  and  limited  to  the  determining  of  matters  which  are  material  to 
and  directly  connected  with  the  judgment  sought  to  be  obtained,  and  does 
not  necessarily  extend*  to  a  determination  of  the  ownership  of  the  land 
sought  to  be  condemned,  as  between  different  claimants,  to  the  exclusion 
of  a  state  courts 

3.  Judgments— Effect  Given  by  Federal  Courts  to  Judgment  of  State 

Court. 

When  the  final  judgment  of  a  state  court  is  offered  in  evidence  in  a 
proceeding  in  a  court  of  the  United  States,  its  validity  cannot  be  ques- 
tioned for  errors  which  do  not  affect  the  jurisdiction  of  the  court  which 
rendered  lt» 
8.  Actions— Proceedings  Constituting  Commencement — Federal  Courts. 

In  the  federal  courts  jurisdiction  does  not  attach,  under  the  general 
rule,  by  the  filing  of  a  complaint  and  the  issuance  of  summons,  but  only 
upon  the  service  of  process,  and  this  rule  is  not  controlled  by  the  provi- 
sions of  state  statutes. 

4.  Federal  and  State  Courts- Priority  of  Jurisdiction — Suits  Involving 

Independent  Questions. 

Proceedings  were  commenced  by  the  United  States  In  a  federal  court 
to  condemn  lands  for  government  purposes  under  the  statute,  aod  process 
was  issued  therein,  but  was  not  served  on  a  defendant  until  after  sum- 
mons had  been  served  on  him  in  an  action  subsequently  commenced  in 
a  state  court  by  a  third  person  to  recover  an  interest  In  the  land  sought 
to  be  condemned.  Ueldy  that  the  state  court  acquired  priority  of  juris- 
diction to  determine  the  title  to  tbe  land,  as  between  the  parties  before 
it  which  did  not  however,  in  any  manner  Interfere  with  the  jurisdiction 
.  of  the  federal  court  to  proceed  with  the  condemnation  proceedings,  which 
under  the  statute  was  exclusive,  and  tliat  such  court  after  the  land  had 
been  condemned,  and  the  amount  of  the  award  had  been  paid  by  the 
United  States  into  its  registry,  properly  gave  effect  to  the  judgment  of 
the  state  court  in  the  distribution  of  such  award.' 
6.  Same. 

The  fact  that  at  the  time  the  issues  were  made  up  In  the  state  court 
and  the  cause  tried,  the  title  to  the  land  had  passed  to  the  United  Slates 
by  virtue  of  the  condemnation  proceedings,  and  the  amount  awarded  as 
compensation  therefor  was  in  the  registry  of  the  federal  court,  did  not 
affect  the  jurisdiction  of  the  state  court  to  determine  the  riglits  of  the 
parties  before  it  therein;  nor  did  the  fact  that  the  custodian  of  the  fund 
was  not  a  party. 

1  Confilcting  jurisdiction  of  federal  and  state  courts,  see  note  to  Louisville 
Trust  Co.  V.  City  of  Cincinnati,  22  C.  C.  A.  356. 

s  Conclusiveness  of  judgments  as  between  federal  and  state  courts,  see  note 
to  Railroad  Co.  v.  Morgan,  21  G.  C.  A.  478. 

8  Pendency  of  action  in  state  or  federal  court  as  ground  for  abatement  of 
action  in  the  other,  see  note  to  Bunker  Hill  &  Sullivan  Mining  &  Concentra- 
tion Co.  V.  Shoshone  Min.  Co.,  47  C.  C.  A.  20&. 
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In  Error  to  the  District  Court  of  the  United  States  for  the  North- 
em  Division  of  the  District  of  Washington. 
See  88  Fed.  4. 

•  The  writ  ot  error  herein  brings  before  this  court  the  proceedings  had  In 
the  case  of  the  United  States  against  Eisenbeis  et  al.  in  the  United  States 
district  court  In  and  for  the  district  of  Washington,  and  also  certain  proceed- 
ings had  In  the  state  court  in  Jefferson  county,  state  of  Washington,  in  the 
suit  of  Charles  Eisenbeis  and  Kate  Eisenbeis,  plaintiffs  in  error  herein, 
against  B.  M.  Long,  Clementine  Long,  and  Francis  L.  Bash,  defendants  in 
error  herein.  The  facts  relating  to  these  suits,  brought  in  different  Juris- 
dictions, are  as  follows:  On  February  4,  1898.  the  United  States  brought  suit 
against  Eisenbeis  et  al.  (including  many  Individuals  and  corporations)  to 
condemn  and  appropriate  to  the  use  of  the  government,  for  fortification  pur- 
poses, a  large  quantity  of  land  at  Ft  Wilson,  Jefferson  county.  Wash.,  in- 
cluding 84.61  acres  of  vacant  and  unoccupied  land  specially  Involved  herein, 
the  legal  title  to  which  was  In  Charles  Eisenbeis,  but  in  which  the  defend- 
ants in  error  Long  et  aL  claimed  an  undivided  one-half  interest  Trocess  in 
this  action  was  served  on  Bash,  Eisenbeis,  and  wife  on  February  7,  1898. 
Long  and  wife  voluntarily  appeared  in  the  action  on  March  16,  1898.  In  due 
time  the  case  came  up  for  trial  before  a  Jury,  and  a  verdict  was  rendered 
assessing  the  compensation  and  damages  to  the  owners  of  the  84.61  acres 
of  land  at  $18,900;  and,  in  pursuance  of  a  decree  regularly  entered,  that 
amount  Was  paid  into  the  registry  of  the  court  for  the  owners,  and  the  land 
was  taken  and  appropriated  by  the  United  States  government  There  being 
no  controversy  as  to  the  ownership  of  Eisenbeis  and  his  wife  as  to  one-half 
of  said  money,  that  amount  was  thereafter,  on  their  motion,  paid  over  to 
them.  The  remaining  one-half  was  claimed  on  one  side  by  Eisenbeis  and 
wife,  plaintiffs  in  error  herein,  and  on  the  other  by  B.  M.  Long,  Clementine 
Long,  and  Francis  L.  Bash,  defendants  in  error  herein.  In  1893  the  defend- 
ants in  error  herein  brought  suit  in  the  state  superior  court  of  Jefferson 
county.  Wash.,  against  the  plaintiffs  in  error  herein  and  Henry  Bash  and 
Susan  W.  Bash,  to  recover  one-half  of  certain  lands  embraced  in  the  con- 
demnation proceedings.  In  that  suit  it  was  alleged  in  the  complaint  that 
Henry  Bash  and  Eisenbeis  had  entered  into  a  written  agreement,  by  the 
terms  of  which  they  were  to  acquire  said  lands  (not  including  the  said  84.61 
acres),  and  plat  them  into  town  lots,  sell  them,  and  out  of  the  proceeds  re- 
pay to  Eisenbeis  the  purchase  price  of  said  lands,  which  he  was  to  advance, 
and  all  expenses  of  platting  and  selling  the  same,  and  divide  the  profits 
equally  between  them.  It  was  further  alleged  in  the  complaint  that  by  a 
subsequent  oral  agreement  it  was  agreed  between  Bash  and  Eisenbeis  that 
the  84.61  acres  should  be  purchased,  platted,  and  sold,  and  the  proceeds 
divided  under  and  in  accordance  with  the  written  agreement  The  written 
agreement  was  admitted  by  Eisenbeis;  but  he  denied  that  there  had  ever 
been  any  such  oral  agreement  as  alleged  in  the  complaint,  or  any  oral 
agreement  for  the  acquisition  of  the  84.61  acres  for  Bash  or  Eisenbeis  at  all. 
The  cause  was  tried  and  a  final  decree  rendered  on  November  1,  1895,  find- 
ing the  written  agreement  to  have  been  made,  and  adjudicating  the  rights 
of  the  parties  ui)der  it  and  dividing  the  money  on  hand  and  the  unsold  lots 
and  blocks  covered  by  it  accordingly;  but  there  was  no  finding  or  decree 
whatever  concerning  the  oral  agreement  or  concerning  the  84.61  acres  of 
land.  That  decree  was  never  appealed  from,  reversed,  set  aside,  or  in  any 
way  modified  or  affected.  On  February  7,  1898,  three  days  after  the  condem- 
nation proceedings  had  been  filed  in  the  United  States  court  the  defendants 
in  error  herein  filed  in  the  state  superior  court  of  Jefferson  county,  Wash., 
a  complaint  against  the  plaintiffs  in  error  herein,  based  upon  the  same  writ- 
ten agreement  between  Henry  Bash  and  Eisenbeis,  and  the  same  alleged  oral 
agreement  modifying  and  extending  said  written  agreement  so  as  to  cover 
and  include  the  81.61-acre  tract  of  land,  and  claiming  an  undivided  one-half 
interest  therein.  Process  in  this  suit  was  served  on  Eisenbeis  and  wife 
February  7,  1898.  They  appeared  and  set  up  the  former  decree  in  the  state 
court  between  the  same  parties  as  a  plea  in  bar.  To  this  plea  the  plaintiff 
demurred.    The  demurrer  was  overruled  by  the  court    The  plaintiff  there- 
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upon  appealed  to  the  supreme  court  of  Washington,  which  reversed  the  judg- 
ment of  the  lower  court,  holding  that  nothing  was  concluded  by  the  former 
Judgment  except  such  facts  as  were  set  out  in  the  Judgment  Itself.  Long 
V.  Elsenbels,  21  Wash.  23,  56  Pac.  933.  The  cause  was  returned  to  the  court 
below,  and  the  plaintiffs  then  filed  an  amended  and  supplemental  complaint 
in  which  they  set  forth  their  original  complaint,  and  attached  as  exhibits 
the  findings,  Judgment,  and  decree  in  the  former  suit,  in  which  Judgment 
was  tendered  November  1,  1895,  and  also  alleged  the  pendency  of  the  suit  in 
the  United  States  district  court  to  condemn  the  land,  and  that  the  land  had 
been  condemned  and  the  money  paid  into  court,  and  that  that  court  would 
abide  the  Judgment  of  said  superior  court,  and  pay  out  the  money  accord- 
ingly, and  prayed  for  a  decree  that  the  plaintiffs  were  the  ownere  of  an  un- 
divided one-half  interestxin  the  land  at  the  commencement  of  that  suit,  and 
that  they  were  the  owners  of  said  fund  in  the  registry  of  said  United  States 
court  The  parties  to  the  last-mentioned  suit  were  the  same  parties  as  in 
the  suit  resulting  in  the  judgment  of  November  1,  1896.  The  land  sued  for 
was  a  part  of  the  same  land  sued  for  in  the  said  former  suit  The  cause 
of  action  was  the  same,  based  upon  the  identical  agreements  by  Bash  as  in 
the  former  suit.  The  custodian  of  the  fund  in  the  federal  court  was  not 
made  a  party;  nor  was  any  one  made  a  party  who  had  any  control  whatever 
over  that  fund,  or  against  whom  any  Judgment  or  decree  conceruiug  said 
fund  could  be  enforced.  To  this  amended  and  supplemental  complaint  Elsen- 
bels demurred  on  various  grounds:  (1)  That  the  amended  and  supplemental 
complaint  did  not  state  facts  sufficient  to  constitute  a  cause  of  action;  (2) 
that  there  was  a  defect  of  parties  defendant;  (3)  that  the  state  court  had  no 
Jurisdiction  of  the  cause.  The  demurrer  was  overruled,  and  on  December  5, 
1899,  final  Judgment  was  rendered  for  plaintiffs  as  prayed,  and  defendants 
appealed  to  the  supreme  court  of  the  state,  where  the  Judgment  was  affirmed. 
This  judgment,  with  reference  to  the  matter  here  in  dispute,  reads  as  fol- 
lows: '*The  remaining  one-half  of  said  money  for  said  land,  to  wit,  the 
sum  of  nine  thousand  one  hundred  and  fifty-nine  dollars  and  seventy  cents 
($9,159.70),  is  still  in  the  said  United  States  district  court  in  said  condemna- 
tion suit,  and  that  said  remaining  sum  of  nine  thousand  one  hundred  and 
fifty-nine  dollars  and  seventy  cents  (19,159.70)  has  taken  the  place  of  and 
represents  the  said  undivided  half  interest  in  and  to  said  eighty-four  and 
^Vioo  acres  of  land  herein  described  of  these  plaintiffs,  B.  M.  Long,  Clem- 
entine Long,  his  wife,  and  Francis  L.  Bash,  and  that  the  said  defendants 
Charles  Eisenbeis  and  Kate  Eisenbeis,  his  wife,  have  no  right,  title,  interest 
or  claim  in  or  to  said  remaining  sum  of  niue  thousand  one  hundred  and  fifty- 
nine  dollars  and  seventy  cents  ($9,159.70),  nor  to  any  part  thereof,  and  that 
these  plaintiffs  are  the  absolute  owners  thereof,  and  entitled  to  all  of  said 
remaining  sum  in  the  said  district  court"  Afterward  Long  et  al.,  defend- 
ants in  error  herein,  came  into  the  United  States  district  court,  and  filed 
their  petition  praying  that  said  fund  be  paid  to  them,  as  the  owners  thereof, 
and  attached  to  their  petition  copies  of  said  amended  and  supplemental  com- 
plaint and  of  the  Judgment  of  the  superior  court  in  Jefferson  county,  Wash., 
rendered  November  1,  1895,  and  also  the  Judgment  of  the  same  court  ren- 
dered December  5,  1899,  and  the  opinion  of  the  supreme,  court  of  the  state 
affirming  said  last-mentioned  Judgment  To  this  petition  the  plaintiffs  in 
error  Eisenbeis  and  wife  filed  their  answer,  claiming  said  fund,  and  praying 
that  the  same  be  paid  to  them,  and  set  forth  the  pleadings,  finding,  and 
Judgment  of  the  superior  court  of  Jefferson  county,  Wash.,  rendered  on  No- 
vember 1,  1895,  as  a  bar  to  the  claim  of  the  petitioners,  Long  et  al.  To  this 
answer  Long  et  al.,  petitioners  (defendants  in  error),  filed  a  general  demur- 
rer, which  was  sustained,  and  the  answer  held  Insufficient  Thereupon  the 
court  found  that  the  petitioners  were  the  owners  of  the  fund  In  the  registry 
of  the  court  and  adjudged  and  decided  that  the  same  be  paid  to  them.  From 
this  Judgment  and  decree  Eisenbeis  and  wife  sued  out  a  writ  of  error  to  this 
court. 

A.  R.  Coleman  and  Wm.  H.  Brinker,  for  plaintiffs  in  error. 
Allen  Weir,  T.  J.  Humes,  A.  W.  Buddress,  and  L.  S.  B.  Sawyer, 
for  defendants  in  error. 
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Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HAWLEY, 
District  Judge. 

HAWLEY,  District  Judge,  after  stating  the  facts  as  above,  de- 
livered the  opinion  of  the  court. 

The  arguments  of  counsel  covered  a  wide  range  of  legal  prin- 
ciples, and  innumerable  authorities  were  cited  by  them  in  support 
of  their  respective  views.  The  various  assignments  of  error  here- 
in are  based  upon  the  action  of  the  United  States  court  in  sustain- 
ing the  demurrer  to  the  answer  of  the  plaintiffs  in  error,  and  raise 
the  question  as  to  the  jurisdiction  of  the  respective  courts,  national 
and  state,  in  the  various  proceedings  set  forth  in  the  statement  of 
facts  concerning  the  subject-matter  of  the  controversy  between  the 
parties.  The  contention  of  the  plaintiffs  in  error,  as  claimed  by 
counsel,  embodies  the  following  propositions:  (i)  That  the  act  of 
congress  conferred  jurisdiction  upon  the  United  States  court  to  con- 
demn land  for  governmental  purposes.  (2)  That  the  proceedings 
to  condemn  were  special  proceedings,  and  the  jurisdiction  conferred 
was  special  to  the  particular  courts  named,  and  that  jurisdiction  was 
exclusive.  (3)  That,  the  jurisdiction  to  condemn  being  exclusive, 
the  jurisdiction  to  award  and  distribute  the  damages  or  compensa- 
tion for  the  land,  including  the  decision  of  the  question  as  to  who 
was  entitled  to  such  damages  or  compensation,  was  an  incident  to 
the  principal  cause,  and  likewise  exclusive.  (4)  That  the  govern- 
ment, having  filed  its  petition  to  condemn  the  land  in  the  United 
States  district  court  on  February  4,  i8c^,  then  and  there  drew  into 
that  court  the  res,  and  with  the  res  the  jurisdiction,  power,  and  duty 
to  hear  and  determine  every  question  which  could  be  raised  in  that 
proceeding,  including  the  decision  of  the  ownership  of  the  fund  in 
court.  (5)  That  after  the  suit  was  commenced  the  state  court  had 
no  jurisdiction  to  entertain  the  suit  commenced  by  Long  et  al. 
against  Eisenbeis  et  al.  on  February  7,  1898,  concerning  the  title 
to  said  land  or  its  proceeds  in  the  United  States  court,  nor  to  de- 
termine any  question  therein,  and  that  its  so-called  judgment  of  De- 
cember 5,  1899,  was  and  is  void.  (6)  That  said  state  court  was 
without  jurisdiction  to  decide  any  question  or  render  any  judg- 
ment in  said  suit  of  February  7,  1898,  affecting  said  fund  in  the 
federal  court,  because  the  custodian  of  said  fund  was  not  made  a 
party  to  said  suit.  (7)  That  said  state  court  was  without  jurisdic- 
tion to  entertain  said  suit  of  February  7,  1898,  or  to  render  any 
judgment  therein,  because  there  was  already  a  judgment  of  the 
same  court,  between  the  same  parties,  upon  the  same  cause  of  ac- 
tion, concerning  the  same  subject-matter,  rendered  on  November 
i»  1895,  and  which  remains  unreversed  and  unmodified.  (8)  That 
the  cause  of  action  between  Long  and  Eisenbeis  was  merged  in 
the  judgment  of  November  i,  1895,  and  that  judgment  was  a  com- 
plete bar  to  said  suit  of  February  7,  1898,  and  to  said  so-called 
judgment  of  December  5,  1899,  in  said  state  court,  and  in  the  court 
below,  and  in  every  other  court.  (9)  That  the  right  and  title  to 
the  land  having  been  adjudicated  between  the  parties  in  the  judg- 
ment of  November  5,  1895,  that  judgment  was  the  only  competent 
112  F.— 13 
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evidence  before  the  court  below  as  to  the  ownership  of  the  fund  in 
court,  and  was  conclusive. 

It  will  not  be  necessary  to  discuss  these  propositions  seriatim. 
It  will  be  sufficient  to  declare  the  views  we  entertain,  and  state 
our  conclusions  in  regard  to  the  question  whether  or  not  the  United 
States  district  court  erred  in  sustaining  the  demurrer  of  the  defend- 
ants in  error  to  the  answer  of  the  plaintiffs  in  error  to  the  petition 
of  the  defendants  in  error  for  the  distribution  of  the  funds  in  the 
registry  of  the  court.  The  main  contention  and  controversy  in  re- 
gard to  this  ruling  of  the  court  relates  to  the  question  whether 
or  not  the  state  court  in  Jefferson  county.  Wash.,  had  jurisdiction 
of  the  suit  commenced  therein  on  February  7,  1898,  of  the  subject- 
matter  thereof  and  parties  thereto.  The  general  rule  is  well  settled 
that,  where  different  courts  have  concurrent  jurisdiction,  the  court 
which  first  acquires  jurisdiction  of  the  parties,  the  subject-matter, 
the  specific  thing,  or  the  property  in  controversy,  is  entitled  to  re- 
tain the  jurisdiction  to  the  end  of  the  litigation,  without  interference 
by  any  other  court.  It  is  the  duty  of  the  court  which  first  obtains 
full  and  complete  jurisdiction  over  the  whole  case  to  keep  control 
of  it,  to  the  exclusion  of  the  other  court  that  had  not  obtained 
such  full  jurisdiction,  and  to  grant  the  relief  prayed  for.  ^  This  gen- 
eral principle  is  well  settled.  The  only  difficulty  Hes  in  its  applica- 
tion to  the  facts  of  any  given  case.  The  authorities  in  its  support 
are  very  numerous,  embracing  a  great  variety  of  subjects  and  dif- 
ferent kinds  of  actions,  and  presenting  the  question  in  all  of  its  va- 
rious forms  and  phases.  Many  of  them  are  cited  in  Rodgers  v. 
Pitt  (C.  C.)  96  Fed.  668,  670,  et  seq. ;  Id.,  43  C.  C.  A.  600,  104  Fed. 
387,  389, — ^to  which  reference  is  here  made.  In  the  present  case 
the  entire  subject-matter  of  the  various  suits  and  proceedings  re- 
ferred to  in  the  statement  of  facts  was  not  within  the  concurrent 
jurisdiction  of  the  national  and  state  courts.  Proceedings  insti- 
tuted to  condemn  land  are  usually  designated  as  special  "statutory 
proceedings,"  wherein  the  court  exercises  a  limited  and  statutory 
jurisdiction,  and  usually  confines  the  issues  to  those  matters  which 
are  material  to,  and  directly  connected  with,  the  judgment  sought 
to  be  rendered  therein.  The  ordinary  controversies  arising  in  pro- 
ceedings of  this  character  are  (i)  the  right  of  the  party  instituting 
the  same  to  condemn  the  land,  which  is  a  question  for  the  court 
to  decide ;  (2)  to  have  the  value  of  the  land  assessed  by  a  jury,  or 
by  commissioners  appointed  for  that  purpose.  In  many  cases  it 
has  been  expressly  held  that  the  value  of  or  damage  to  the  land 
is  the  only  question  that  should  be  submitted  to  the  jury.  7  Enc. 
PI.  &  Prac.  573,  and  authorities  there  cited.  It  is  the  duty  of  the 
court  to  whom  jurisdiction  is  ^iven  to  take  such  steps  and  pursue 
the  practice  provided  for  in  the  statute.  It  must  therefore  be  evi- 
dent that  the  state  court  had  no  jurisdiction  over  the  condemna- 
tion proceedings  in  the  present  case, — certainly  not  as  to  the  right 
of  condemnation  of  the  land  involved  and  the  awarding  of  proper 
damages  therefor.  The  national  court  acquired  exclusive  jurisdic- 
tion thereof  by  virtue  of  the  act  of  congress  entitled  "An  act  to 
authorize  condemnation  of  land  for  sites  of  public  buildings,  and 
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for  other  purposes,"  approved  August  i,  1888  (25  Stat.  357;  i  Supp. 
Rev.  St.  601),  But  it  does,  not  necessarily  follow,  by  the  com- 
mencement of  such  proceedings  in  the  national  court,  that  the  title 
to  the  land,  if  in  dispute,  must  be  tried  therein,  and  cannot  be  tried, 
heard,  and  determined  in  any  other  court.  This  is  a  matter  over 
which  the  state  courts  have  jurisdiction,  especially  where,  as  here, 
the  parties  adversely  claiming  title  to  the  land  are  all  residents 
of  the  state  wherein  it  is  located.  But  conceding,  for  the  purposes 
of  this  opinion,  that  the  national  court  had  jurisdiction  to  deter- 
mine who  owned  the  land,  or  to  determine  who  were  entitled  to  the 
fund  in  the  registry  of  the  court,  which  stood  in  the  place  of  the 
land,  it  is  apparent  that  its  jurisdiction  in  this  respect  was  not  in 
any  manner  interfered  with  by  the  state  court.  The  national  court 
did  exercise  its  jurisdiction,  and  based  its  decision  upon  the  result 
of  the  litigation  in  the  state  court  concerning  the  title,  which  was 
properly  brought  to  its  attention  by  the  petitioners,  Long  et  al., 
in  their  application  to  have  the  fund  paid  to  them.  The  jurisdic- 
tion of  the  state  court  to  try  the  title  to  the  property  depended 
upon  the  condition  of  the  parties,  property,  and  affairs  connected 
therewith,  at  the  time  of  the  commencement  of  the  suit,  when  its 
jurisdiction  was  invoked;  and,  its  jurisdiction  having  attached  to 
the  parties  and  the  subject-matter  of  the  litigation,  the  subsequent 
happening  of  events  concerning  the  same,  even  if  they  were  of  such 
a  character  as  would  have  prevented  jurisdiction  from  attaching 
in  the  first  instance,  would  not  operate  to  oust  the  jurisdiction  al- 
ready regularly  attached.  In  re  Chetwood,  165  U.  S.  443,  460, 
17  Sup.  Ct.  385,  392,  41  L.  Ed.  782,  788;  Bank  v.  Stevens,  169  U. 
S.  432,  459,  18  Sup.  Ct.  403*  413*  42  L.  Ed.  807,  817;  12  Enc.  PI. 
&  Prac.  171,  and  authorities  there  cited.  If  the  suit  in  the  state 
court  had  been  commenced  and  prosecuted  to  final  judgment  prior 
to  the  time  of  the  filing  of  the  government's  petition  for  the  con- 
demnation of  the  land  in  question,  there  could  not  be  any  contro- 
versy as  to  its  binding  force  and  effect  upon  the'  parties  thereto, 
and  upon  the  national  court,  in  passing  upon  the  question  as  to  who 
was  entitled  to  the  fund  that  had  been  paid  into  the  registry  of 
that  court.  Certainly  no  question  could  have  been  urged  against 
the  correctness  of  the  decision  of  the  state  supreme  court.  If  the 
state  court  obtained  jurisdiction  of  the  subject-matter  of  the  suit, 
to  determine  the  title  to  the  land,  prior  to  the  time  when  the  na- 
tional court  obtained  jurisdiction  over  the  parties  in  the  condemna- 
tion proceedings,  the  result  is  the  same.  This  court  cannot  review 
the  decision  of  the  supreme  court  in  Long  v.  Eisenbeis,  21  Wash. 
23,  56  Pac.  933.  Whether  right  or  wrong,  it  is  binding  and  con- 
clusive upon  the  parties  to  the  present  controversy.  No  party  to  a 
decree  or  judgment  in  a  state  court  concerning  a  matter  subject 
to  and  within  its  jurisdiction  can  attack  it  collaterally  in  any  action, 
suit,  or  proceeding  commenced  in  a  national  court  after  the  juris- 
diction of  the  state  court  had  attached.  When  the  final  judgment 
of  a  state  court  is  offered  in  evidence  in  a  suit  or  proceeding  in  a 
court  of  the  United  States,  its  validity  cannot  be  questioned  for 
errors  which  do  not  affect  the  jurisdiction  of  the  court  which  ren- 
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dered  it.  These  general  principles  are  well  settled.  Bryan  v.  Ken- 
nett,  113  U.  S.  179,  198,  5  Sup.  Ct.  407,  416,  28  L.  Ed.  908,  914; 
Trust  Co.  V.  Seasongood,  130  U.  S.  ifi2,  491,  9  Sup.  Ct.  575,  578, 
32  L.  Ed.  985,  988;  Simmons  v.  Saul,  138  U.  S.  439,  452,  11  Sup. 
Ct.  369,  373,  34  L.  Ed.  1054,  1059;  Southern  Pac.  R.  Co.  v.  U.  S., 
168  U.  S.  I,  18  Sup.  Ct.  18,  42  L.  Ed.  355;  Mitchell  v.  Bank,  180 
U.  S.  471,  480,  21  Sup.  Ct.  418,  421,  45  L.  Ed.  627;  Graham  v. 
Railroad  Co.  (C.  C.)  14  Fed.  753,  760;  Walker  v.  Sturbatis  (C.  C.) 
38  Fed.  298,  300;  Elder  v.  Mining  Co.,  7  C.  C.  A.  354,  58  Fed. 
536,  539;  Foltz  V.  Railroad  Co.,  8  C.  C.  A.  635,  637,  60  Fed.  316, 
318,  and  authorities  there  cited;  Mining  Co.  v.  Old,  23  C.  C.  A. 
116,  210,  79  Fed.  598,  603. 

Applying  these  general  principles  to  the  facts  of  this  case  it  is  clear 
that  the  plaintiffs  in  error  are  estopped  from  asserting  any  interest 
in  the  land,  or  money  in  the  registry  of  the  court  which  takes  its 
place,  adverse  to  the  defendants  in  error.  They  cannot  in  these  pro- 
ceedings attack  the  judgment  of  the  state  court,  because,  as  was  said 
in  Bryan  v.  Kennett,  supra: 

"It  is  not  subject  to  coUateral  attack,  l)ecan8e  there  is  nothing  on  the 
face  of  the  record  which  shows  any  want  of  jurisdiction  in  the  court  that 
rendered  it.  It  was  and  is  conclusive,  as  to  all  the  parties  to  that  suit  and 
their  privies,  until  reversed  or  modified  on  appeal,  or  unless,  in  proper  time, 
it  had  been  impeached  in  some  direct  proceeding,  and  set  aside  or  annulled.*' 

But  it  is  claimed  that  the  state  court  had  no  jurisdiction  of  any 
matter  involved  in  the  condemnation  proceedings,  because  they  were 
commenced  in  the  national  court  three  days  before  the  suit  in  the 
state  court  was  commenced.  This  contention  is  sought  to  be  main- 
tained upon  the  ground  that  under  the  statutes  of  the  state  of  Wash- 
ington a  suit  is  commenced  "by  the  service  of  a  summons  ♦  ♦  * 
or  by  filing  a  complaint  with  the  county  clerk."  Laws  Wash.  1895, 
p.  170.  The  answer  to  this  is  that  the  national  courts  are  not  gov- 
erned or  controlled  in  this  matter  by  the  provisions  of  the  state 
statutes.  In  the  national  courts  the  jurisdiction  does  not  attach, 
within  the  meaning  of  the  general  rule,  by  the  filing  of  a  complaint 
and  the  issuance  of  the  summons.  It  only  attaches  upon  the  service 
of  process.  Owens  v.  Railroad  Co.  (C.  C.)  20  Fed.  10,  12 ;  Rodg^rs 
V.  Pitt  (C.  C.)  96  Fed.  668,  673,  and  authorities  there  cited.  We 
must  therefore  look  to  the  service  of  process,  in  order  to  ascertain 
which  court  first  obtained  jurisdiction.  Upon  the  facts  set  forth  in 
the  statement  relative  to  the  time  of  the  service  of  process,  it  is  ap- 
parent that  the  state  court  first  obtained  jurisdiction  to  try  the  title 
to  the  property  as  between  the  parties.  It  never  acquired  any  juris- 
diction for  condemnation  purposes,  and  never  attempted  to  exercise 
any.  The  national  court  never  surrendered  its  jurisdiction  over  the 
condemnation  proceedings,  or  any  part  or  portion  thereof.  It  re- 
tained jurisdiction  of  the  land,  and  of  the  money  which  took  its 
place,  until  the  final  order  was  made  as  to  its  disposition.  The  custo- 
dian of  the  fund  in  the  national  court  was  not  a  necessary  party  to 
the  proceedings  in  the  state  court.  All  that  the  state  court  did  was 
to  try  the  title  to  the  land.  The  result  of  the  judgment  therein  en- 
abled the  national  court  to  make  a  proper  disposition  of  the  fund 
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over  which  it  had  full  and  complete  jurisdiction,  possession,  Stnd  con- 
trol. The  fact  of  two  different  courts  not  having  concurrent  juris- 
diction over  the  whole  case,  but  each  having,  within  its  own  sphere, 
jurisdiction  to  decide  certain  independent  questions  which  would  be 
binding  upon  both  parties,  and  upon  the  other  court  in  its  disposi- 
tion of  those  questions  in  the  trial  of  the  whole  case,  has  been  fre- 
quently recognized.  Suydam  v.  Broadnax,  14  Pet.  67, 10  L.  Ed.  357; 
Bank  v.  Jolly,  18  How.  503,  15  L.  Ed.  472;  Green  v.  Creighton,  23 
How.  go,  106,  16  L.  Ed.  419,  4^3;  Buck  v.  Colbath,  3  Wall.  334,  345, 

"    Ed.  ;  ' 


18  L.  Ed.  257,  261 ;  Payne  v.  Hook,  7  Wall.  425,  430,  19  L.  Ed.  260, 
262;  Yonley  v.  Lavender,  21  Wall  276,  22  L.  Ed.  536;  Boom  Co.  v. 
Patterson,  98  U.  S.  403,  406,  25  L.  Ed.  206;  Hess  v.  Reynolds,  113 
U.  S.  73,  77 y  5  Sup.  Ct.  377,  28  L.  Ed.  927;  Borer  v.  Chapman,  119 
U.  S.  587,  600,  7  Sup.  Ct.  342,  30  L.  Ed.  532 ;  Byers  v.  McAuley,  149 
U.  S.  608,  13  Sup.  Ct.  906,  37  L.  Ed.  867;  Wickham  v.  Hull  (C.  C.) 
60  Fed.  326,  330;  In  re  Foley  (C.  C.)  76  Fed.  390;  Brendel  v.  Charch 
(C.  C.)  82  Fed.  262. 

In  Buck  V.  Colbath,  supra,  the  court  said : 

"But  it  is  not  true  that  a  court,  having  obtained  Jurisdiction  of  a  subject- 
matter  of  a  suit  and  of  parties  before  it,  thereby  excludes  all  other  coiurts 
from  the  right  to  adjudicate  upon  other  matters  having  very  close  connec- 
tion with  those  before  the  first  court»  and  in  some  instances  requiring  the 
decision  of  the  same  questions  exactly." 

In  Byers  v.  McAuley,  supra,  the  court  held  that  the  state  court 
had  exclusive  jurisdiction  of  the  administration  of  the  estate  of  de- 
ceased persons,  and  that  the  national  court  had  no  jurisdiction  over 
such  proceedings.  It  further  held  that  the  national  court  might, 
however,  take  jurisdiction  of,  hear,  determine,  and  adjudge  the  claim 
of  citizens  of  another  state  against  the  estate,  and  that  this  determina- 
tion would  be  binding  upon  the  state  court  in  the  settlement  and  dis- 
tribution of  the  property  of  the  estate,  but  it  could  not  adjudicate  the 
claims  which  the  citizens  of  the  state  might  have  against  the  estate, 
or  make  any  order  looking  to  the  mere  administration  of  the  estate. 
The  course  pursued  by  the  national  court  in  the  condemnation  pro- 
ceedings was  authorized  by  the  provisions  of  the  statute  of  the  United 
States  heretofore  cited,  the  second  section  of  which  reads  as  follows : 

"The  practice,  pleadings,  forms,  and  modes  of  proceeding  in  causes  arising 
under  the  provisions  of  this  act  shall  conform,  as  near  as  may  be,  to  the 
practice,  pleadings,  forms  and  proceedings  existing  at  the  time  In  like  causes 
in  the  courts  of  record  of  the  state  within  which  such  circuit  or  district 
courts  are  held,  any  rale  of  the  court  to  the  contrary  notwithstanding." 

The  court  followed  the  modes  of  procedure  in  like  causes  in  the 
state  court,  as  it  was  required  to  do  by  the  statutes  of  the  United 
States.  The  procedure  in  such  cases  is  provided  for  in  the  stat- 
utes of  Washington  (Hill's  Ann.  St.  &  Codes,  §§  653-656).  Section 
654  is  as  follows : 

"Upon  the  entry  of  Judgment  upon  the  verdict  of  the  Jury,  ♦  ♦  ♦ 
awarding  damages,  •  •  •  the  petitioner,  •  •  •  niay  malce  payment 
of  the  damages  ^  •  *  and  of  the  costs  ^  ^  *  by  depositing  the  same 
with  the  clerk  •  •  •  to  be  paid  out  under  the  direction  of  the  court,  or 
Judge  thereof,  and  upon  making  such  payment  into  the  court  •  ♦  ♦  such 
corporation  shall  be  released  and  discharged  from  any  and  all  further  liability 
therefor." 
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Section  655  provides: 

"Any  person,  corporation,  •  •  •  claiming  to  be  entitled  to  any  money 
paid  into  court,  as  provided  In  this  chapter  may  apply  to  the  court  therefor, 
and  upon  furnishing  evidence  satisfactory  to  the  court  that  he  or  it  is  enti- 
tled to  the  same,  the  court  shall  make  an  order  directing  the  payment  to 
such  claimant,  the  portion  of  such  money  as  he  or  it  shall  be  found  entitled 
to;  but  If,  upon  application,  the  court  or  judge  thereof,  shall  decide  tliat  the 
title  to  the  land  ♦  ♦  ♦  specified  In  the  application  of  such  claimant,  was 
in  such  condition  as  to  require  that  an  action-  be  commenced  to  determine 
the  conflicting  claims  thereto,  he  shall  refuse  such  order  until  such  action  is 
commenced,  and  the  con)tlicting  claims  to  such  lands  •  •  •  be  deter- 
mined according  to  law." 

The  object  of  the  condemnation  proceedings,  as  shown  by  the 
complaint  of  the  United  States,  was  to  have  a  jury  impaneled — 

**To  assess  the  value  of  the  said  premises,  and  the  damages  to  be  awarded 
against  plaintiff  herein;  that  all  the  right,  title,  and  Interest  of  the  said 
defendants  and  all  persons  whomsoever  be  condemned,  appropriated,  and 
acquired  by  this  plaintiff;  that,  upon  proper  proceedings  being  had  herein, 
the  title  of  said  lands  be  vested  in  this  plaintiff,  and  in  it  confirmed." 

Pending  the  proceedings  the  plaintiff  in  error  herein  entered  into 
a  stipulation  with  an  officer  of  the  government  that  the  lands  in  ques- 
tion were  of  the  value  of  $225  per  acre — 

"Which'  sums  and  amounts,  respectively,  it  is  hereby  stipulated  and  agreed 
the  said  Jury  may  return  as  the  value  of  said  property  and  the  measure  of 
damages  to  the  owners  of  said  property,  and  which  said  amounts  may  be 
paid  into  the  i^egistry  of  said  court  by  the  government  after  the  said  verdict 
or  verdicts  are  rendered  by  the  jury  as  aforesaid,  and  thereupon  all  the  right, 
title,  and  interest  of  the  said  Charles  Elsenbels  and  Kate  Eisenbeis,  his  w^lfe, 
shall  vest  and  become  confirmed  in  the  United  States  of  America.  It  is  un- 
derstood that  there  are  other  claimants  to  the  lands  claimed  by  the  defend- 
ants Charles  Eisenbeis  and  Kate  Elsenbels  herein,  or  to  portions  thereof,  and 
by  this  stipulation  it  is  not  intended  that  the  United  States  concedes  the 
ownership  of  the  lands  hereinbefore  described  to  be  In  said  defendants  Charles 
Eisenbeis  and  Kate  Elsenbels,  but  the  purpose  and  Intention  of  this  stipula- 
tion is  to  fix  and  agree  upon  the  value  of  the,  lands  claimed  by  said  defend- 
ants, and  hereinbefore  described;  and  it  is  understood  that  the  moneys  for 
said  lands,  in  accordance  with  the  verdicts  that  the  jury  may  return,  shall 
be  paid  into  the  registry  of  the  court,  and  these  defendants,  and  any  other 
parties  who  claim  to  have  any  right,  title,  or  interest  in  said  lands,  or  any 
of  them,  may  make  their  application  to  the  court  for  the  distribution  of  said 
money  to  such  persons  and  in  such  manner  as  the  court  may  adjudge  proper." 

The  jury  to  whom  the  matter  was  submitted  found  a  verdict  as- 
sessing the  land  in  controversy  at  a  total  valuation  of  $18,900,  and 
assessed  the  damages  to  the  owner  thereof  for  the  taking  of  the 
same  by  the  plaintiff  herein  at  the  sum  of  $225  per  acre.  "We 
further  find  from  the  evidence  herein  that  the  title  to  the  said  prop- 
erty is  in  Charles  Eisenbeis  and  Kate  Eisenbeis,  his  wife,  subject 
to  the  litigation  and  claim  of  H.  Bash,  Susan  Bash,  B.  M.  Long, 
Clementine  Long,  and  Francis  L.  Bash,  and  that  there  is  no  other 
tenant,  incumbrancer  or  person  interested  in  any  manner  in  the 
ownership  of  the  said  property,  excepting  Jefferson  county  has  a 
lien  for  taxes  thereon." 

No  objections  were  ever  made  by  the  plaintiffs  in  error  herein 
to  the  proceedings  in  the  state  court  to  try  the  title  to  the  prop- 
erty until  after  the  final  judgment  was  rendered  therein.     No  de- 
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mand  was  ever  made  by  them  to  have  the  title  to  the  property  de- 
termined by  a  jury  in  the  United  States  district  court.  The  court 
accepted  the  judgment  of  the  state  court  as  to  the  ownership  of 
the  land  as  final,  and  refused  to  retry  that  question.  Under  the 
circumstances,  it  had  no  power  or  authority  to  try  that  question, 
because  it  had  already  been  tried,  settled,  and  determined  in  a  court 
of  competent  jurisdiction.  The  fact  that  execution  upon  the  judg- 
ment in  the  state  court  could  not  have  been  levied  upon  the  money 
in  the  registry  of  the  national  court,  which  had  taken  the  place  of 
the  land,  does  not  destroy  or  in  any  manner  affect  the  validity  of 
the  judgment  which  determined  the  rights  of  the  respective  parties. 
Yonley  v.  Lavender,  21  Walk  276,  22  L.  Ed.  536;  Byers  v.  McAu- 
ley,  supra;  Wickham  v.  Hull  (C.  C)  60  Fed.  326.  After  the  land 
was  condemned  and  the  damages  awarded,  the  United  States  had 
no  further  interest  in  the  proceedings.  By  the  payment  into  court 
of  the  amoimt  of  damages  awarded  by  the  jury,  the.  government 
was  discharged  from  its  liability,  and  was  no  longer  a  party  to  the 
proceedings.  U.  S.  v.  Dunnington,  146  U.  S.  338,  352,  13  Sup.  Ct. 
7%  83,  36  L.  Ed.  996,  looi. 

The  rulings  of  the  court  in  sustaining  the  demurrer  interposed 
by  the  defendants  in  error,  and  ordering  the  money  in  the  registry 
to  be  paid  to  them,  were  correct. 

The  judgment  of  the  district  court  is  affirmed,  with  costs. 


NEW  HAMPSHIRE  FIRE  INS.   CO.  OF  MANCHESTER,   N.  H.,  et  al.  v. 
NATIONAL  LIFE  INS.  CO.  OF  MONTPELIER,  VT. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    November  11,  1901.) 

No.  1,556. 

1.  Insurance— Mortgage  Clause— Rights  of  Insuber  in  Securities  Held  by 

Mortgagee. 

A  provision  In  a  mortgage  clause  of  an  Insurance  policy  that  in  case 
the  company  shall  pay  the  mortgagee  any  sum  for  a  loss  under  the 
policy,  and  claim  that  it  was  not  liable  therefor  to  the  mortgagor,  it 
.shall  at  once  be  subrogated  to  the  rights  of  the  mortgagee  under  any 
security  held  by  it  "on  the  property  in  question"  for  the  payment  of 
the  mortgage  debt,  does  not  have  the  effect  of  malting  the  insurance 
company  a  surety  for  the  payment  of  the  mortgage  debt,  nor  give  It 
any  rights  with  respect  to  securities  held  by  the  mortgagee,  until  it  has 
paid  a  loss  under  its  policy  to  the  mortgagee.  It  cannot,  where  It  is 
carrying  a  part  of  the  insurance  on  the  property  and  contesting  its  own 
liability  for  a  loss  under  its  policjr,  Insist  that  the  mortgagee  shall  not 
make  any  settlement  deemed  advantageous  with  other  insurers,  unless 
with  its  consent;  nor  is  it  entitled,  after  it  has  been  compelled  by 
suit  to  pay  its  share  of  the  loss,  to  claim  that  the  mortgagee  shall  be 
charged  on  the  mortgage  debt  with  more  than  was  received  under  such 
settlement,  even  if  it  has  any  right  In  such  case  to  an  interest  in  any 
security  other  than  that  "on  the  property  in  question." 

2.  Same— KioHTS  of  Insurer  in  Mortgage  Security— Sums  Charoeablb  to 

Mortgagee  as  Payments. 

Separate  suits  were  brought  in  a  state  court  by  mortgagors  of  prop- 
erty and  by  a  mortgagee  on  the  same  policies  of  insurance  covering  the 
property.  Such  suits  were  consolidated  and  tried  together,  the  mort- 
gagors and  mortgagee  being  treated  as  Joint  plaintiffs,  and  resulted  in 
Judgments  against  the  several  defendants.     Pending  such  suits,  other 
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Insurers  of  the  property,  against  whom  Judgments  had  been  recovered 
In  a  federal  court  on  removal,  paid  such  Judgments  to  the  mortgagee 
and  took  assignments  subrogating  them  to  a  proportionate  interest  in 
the  mortgage  security.  After  the  rendition  of  the  Judgments  in  the 
state  court,  the  attorney  for  the  mortgagors  therein  filed  notices  of  his 
claim  to  a  lien  for  fees,  and  such  fees  were  allowed  by  the  court  and 
paid  froln  the  amount  recovered;  the  remainder  being  paid  to  the 
mortgagee.  Held,  that  the  insurers  who  had  previously  been  subrogated 
to  an  Interest  in  the  mortgage  were  not  entitled  to  have  the  amount  of 
such  attorney's  fees  charged  to  the  mortgagee  as  a  payment  on  the 
mortgage  debt,  either  on  the  ground  that  the  mortgagors  had  no  legal 
interest  in  the  Judgments  recovered  which  entitled  their  attorney  to 
payment  therefrom,  since  the  decision  of  the  state  court  on  that  question 
was  conclusive,  or  because  the  mortgagee  failed  to  appeal  from  the 
allowance,  their  assignment,  which  antedated  such  allowance,  giving 
them  an  interest  in  the  matter  which  entitled  them  to  contest  the 
allowance  on  their  own  behalf;  nor  was  the  mortgagee  bound  to  appeal 
in  their  interest,  unless  indemnified  against  its  costs  and  expenses. 
8.  Same— Attohnet's  Fees.  • 

A  mortgagee  was  compelled  to  bring  actions  on  policies  of  insurance 
to  recover  for  a  loss  on  the  mortgaged  property,  such  policies  having 
been  taken  by  the  mortgagors  for  its  benefit  as  additional  security. 
Some  of  the  insurance  companies,  on  payment  of  the .  Judgments  re- 
covered against  them,  were  subrogated  to  a  proportionate  interest  In 
the  mortgage  debt  and  security.  Held  that,  as  between  them  and  the 
mortgagee,  the  latter  was  entitled  to  pay  its  reasonable  attorney's  fees 
incurred  in  such  actions  from  the  proceeds  of  the  insurance  before  ap- 
plying such  proceeds  on  the  mortgage  debt 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Nebraska. 

The  appeal  in  this  case  arises  out  of  the  following  facts:  Conrad  Bohn 
and  William  G.  Bohn,  In  September,  1888,  executed  a  mortgage  In  favor  of 
the  National  Life  Insurance  Company,  the  appellee,  whereby  they  conveyed 
certain  property,  with  improvements  thereon,  which  were  situated  in  Douglas 
county,  Neb.,  to  secure  the  payment  of  their  notes  to  the  amount  of  $25,000. 
The  Bohns  agreed  to  keep  the  improvements  on  the  mortgaged  property  in- 
sured to  the  amount  of  $25,000  for  the  security  of  the  mortgagee,  and  in  pur- 
suance of  that  agreement  took  out  policies  for  the  following  amounts  in  the 
following  companies:  In  the  North  British  &,  Mercantile  Insurance  Company, 
$1,600;  in  the  Norwich  Union  Fire  Insurance  Company,  $3,500;  in  the  Syndi- 
cate Insurance  Company  of  Minneapolis,  Minn.,  one  of  the  appellants, 
$5,000;  in  the  New  Hampshire  Fire  Insurance  Company  of  Manchester^  N. 
H.,  one  of  the  appellants,  $2,500;  in  the  Glens  Falls  Insurance  Company  of 
New  York,  $7,500;  and  in  the  Hanover  Fire  Insurance  Company  and  in  the 
Citizens'  Fire  Insurance  Company,  $5,000.  On  March  12,  1891,  the  improve- 
ments on  the  mortgaged  property  were  destroyed  by  fire,  the  mortgagee 
having  up  to  that  time  made  payments  on  the  mortgage  indebtedness  to  the 
amount  of  $4,657.  On  November  17>  1892,  the  Glens  Falls  Insurance  Company 
settled  its  policy  by  paying  the  sum  of  $7,700,  of  which  amount  $7,035  was 
paid  to  the  National  Life  Insurance  Company,  and  credited  on  the  mortgage 
debt,  while  the  residue,  amounting  to  about  $666,  was  paid  to  the  Bohns; 
they  claiming  to  have  an  insurable  interest  in  the  property  which  was  cov- 
ered by  that  policy.  On  July  14,  1891,  the  Bohns  instituted  suits  against  all 
of  the  aforesaid  companies  to  recover  the  amount  alleged  to  be  due  on  their 
respective  policies  in  the  district  court  of  Douglas  county.  Neb.;  and  on  De- 
cember 21,  1891,  the  National  Life  Insurance  Company,  as  mortgagee,  also 
brought  suits  against  said  companies  on  the  same  policies,  claiming  the  sums 
due  thereon  in  its  own  right  as  mortgagee.  The  actions  against  the  Syndi- 
cate Insurance  Company  and  against  the  New  Hampshire  Fire  Insurance 
Company  were  subsequently  removed  to  the  federal  court  for  the  district 
of  Nebraska  and  were  there  tried,  resulting  in  Judgments  against  the  last- 
named  companies.    The  other  actions  remained  in  the  state  court  and  were 
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there  tried,  resulting  evientually  In  judgments  against  the  several  Insurance 
companies.  AU  of  the  judgments  so  recoyered  against  the  several  insurance 
companies  have  heretofore  been  paid.  On  April  20,  1805,  wh|»n  the  New 
Hampshire  Fire  Insurance  Company  and  the  Syndicate  Insurance  Company 
paid  the  judgments  that  had  been  recovered  against  them,  respectively,  the 
National  Life  Insurance  Company,  to  whom  the  payments  were  made,  as- 
signed to  the  New  Hampshire  Fire  Insurance  Company  one-tenth,  and  to  the 
Syndicate  Insurance  Company  two-tenths,  of  its  Interest  in  the  Bohn  mort- 
gage as  that  Interest  existed  at  the  date  of  the  fire.  Omitting  .the  recitals, 
the  material  part  of  these  assignments — both  of  them  being  alike,  except 
as  to  names,  the  amount  of  money  received,  and  the  interest  assigned — ^was 
as  follows: 

**Now,  thei'efore,  in  consideration  of  twenty-seven  hundred  seventy-one  and 
*^/ioo  dollars,  this  day  paid  to  the  National  Life  Insurance  Company  of 

_  Montpelier,  Vermont,  mortgagee  under  said  mortgage  clause,  by  the  said 

New  Hampshire  Fire  Insurance  Company,  the  receipt  whereof  is  hereby 
acknowledged,  said  sum  being  in  full  settlement  of  said  company's  liability 
to  said  mortgagee  by  reason  of  said  loss  and  damage  under  the  said  policy, 
said  National  Life  Insurance  Company,  mortgagee,  does  hereby  assign,  set 
over,  transfer,  and  subrogate  to  the  said  New  Hampshire  Fire  Insurance 
Company  one-tenth  of  all  the  right,  title,  claim,  and  interest  which  said 
National  Life  Insurance  Company  had  in  said  mortgage  or  trust  deed  above 

__  described  at  the  time  of  said  fire,  and  in  and  to  the  note  or  notes  therein 

described;  and  it  Is  agreed  that  all  interest  which  hereafter  accrues  upon 
said  mortgage  to  the  extent  of  the  proportion  aforesaid  shall  inure  and 
be  paid  to  said  insurance  company,  and  that  no  release  of  any  kind  for 
any  amount  of  said  notes  or  mortgage,  or  any  pari  thereof,  shall  be  made 
by  said  trustee  or  mortgagee  until  said  company  shall  have  received  therefrom 
the  sum  paid  said  mortgagee  as  aforesaid,  with  the  interest  thereon  at  the 
same  rate  as  provided  in  and  by  said  notes  from  the  date  thereof  until 
paid,  subject,  only,  to  the  rights  of  the  said  mortgagee  to  the  balance  of 
Its  claim  to  be  first  paid  from  such  security." 

In  July,  1891,  the  National  Life  Insurance  Company  brought  an  action  to 
foreclose  the  aforesaid  mortgage,  but  the  proceedings  In  that  case,  after 
the  filing  of  the  bill,  were  stayed  until  the  termination  of  the  litigation 
In  the  various  suits  which  were  brought  as  aforesaid  to  collect  the  insurance. 
After  the  latter  litigation  was  ended,  and  the  judgments  against  the  various 
insurers  had  been  collected,  the  National  Life  Insurance  Company  on  May 
2,  1898,  filed  an  amended  and  supplemental  bill  in  the  foreclosure  case, 
wherein  it  prayed  that  an  account  might  be  taken  of  the  moneys  which 
it  had  collected  from  the  various  Insurance  companies  which  had  risks  on 
the  mortgaged  property,  that  the  sum  still  due  to  It  on  the  mortgage  debt 
might  be  ascertained,  and  that  the  mortgaged  premises  be  sold  to  satisfy 
the  balance  of  the  debt  which  was  ascertained  to  be  due.  The  New  Hamp- 
shire Fire  Insurance  Company  and  the  Syndicate  Insurance  Company,  which 
had  at  that  time  changed  its  name  and  become  the  Minnesota  Fire  Insurance 
Company,  each  filed  an  answer  to  the  supplemental  bill  and  also  a  cross 
bill.  By  these  pleadings  they  alleged,  in  substance,  that  nothing  was  due 
to  the  National  Life  Insurance  Company  on  account  of  the  mortgage  in- 
debtedness; that  out  of  the  moneys  realized  from  the  Insurance  policies  it 
had  cither  made  or  suffered  improper  payments  to  be  made  to  the  Bohns 
and  to  certain  attorneys  who  had  prosecuted  the  insurance  suits;  that.  If 
the  National  Life  Insurance  Company  was  denied  credit  for  these  improper 
outlays,  it  would  be  found  that  It  had  received  payment  in  full  of  the 
mortgage  debt;  and  that  by  virtue  of  the  assignments  aforesaid  a  consid- 
erable sum  of  money  would  be  found  to  be  due  to  them,  for  which  they, 

I  rather  than  the  National  Life  Insurance  Company,  were  entitled  to  a  lien 

I  on  the  mortgaged  property  and  to  have  the  same  sold  for  their  benefit    A 

trial  was  had  upon  these  issues,  which  resulted  in  a  finding  by  the  trial 
court  that  the  sum  of  $2,721.28  was  still  due  on  the  mortgage  to  the  National 
Life  Insurance  Company,  and  that  it. was  entitled  to  the  greater  part  of  the 
credits  which  it  claimed.  The  New  Hampshire  Fire  Insurance  Company 
and  the  Minnesota  Fire  Insurance  Company  have  appealed  from  this  decree. 
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A.  S.  Churchill,  for  appellants. 

Frank  H.  Gaines  (James  E.  Kelby  and  John  A.  Storey,  on  the 
brief),  for  appellee. 

Before  SANBORN  and  THAYER,  Circuit  Judges,  and  ADAMS, 
District  Judge. 

THAYER,  Circuit  Judge,  after  stating  the  case  as  above,  deliv- 
ered the  opinion  of  the  court. 

The  first  claim  made  by  the  appellants  is  that,  out  of  the  sum  of 
$7,700  which  was  paid  by  the  Glens  Falls  Insurance  Company  to 
settle  its  share  of  the  loss  that  was  occasioned  by  the  destruction 
of  the  improvements  on  the  mortgaged  property,  $666.55  was  im- 
properly paid  to  the  Bohns,  the  mortgagors,  which  should  have 
been  retained  by  the  National  Life  Insurance  Company,  the  appellee, 
and  that,  because  it  suffered  this  sum  to  be  paid  to  the  Bohns,  it 
should  be  treated  as  money  received  by  itself  and  credited  as  a  pay- 
ment on  the  mortgage  indebtedness  in  the  accounting  between  it 
and  the  appellants.  The  circumstances  attending  the  settlement 
with  the  Glens  Falls  Insurance  Company  were  as  follows:  That 
company  was  sued  upon  its  policy  by  the  National  Life  Insurance 
Company,  along  with  the  other  fir«  companies,  on  July  14,  1891 ; 
but  in  November,  1892,  it  professed  a  willingness  to  settle  its  policy 
for  the  sum  of  $7,700,  provided  the  mortgagors,  as  well  as  the 
mortgagee,  released  their  claim  under  the  policy.  The  mortgagors, 
as  it  seems,  claimed  the  sum  of  $666.55  as  due  to  them  under  the 
policy  in  addition  to  what  was  due  to  the  mortgagee,  and  would 
not  execute  a  release  unless  that  amount  was  paid  to  them,  where- 
upon it  was  arranged  that  they  should  receive  the  sum  demanded, 
and  it  was  accordingly  paid.  At  this  time  the  appellants  were  de- 
fending the  actions  which  had  been  brought  against  them  by  the 
National  Life  Insurance  Company,  and  were  denying  any  liability 
on  their  respective  policies,  and  they  did  not  pay  the  sums  due 
thereon  until  April  20,  1895,  after  judgments  had  been  recovered. 
Besides,  it  appears  that  the  Glens  Falls  Insurance  Company  car- 
ried only  three-tenths  of  the  total  insurance  on  the  mortgaged  prop- 
erty, and  all  of  the  policies,  as  we  understand  the  record,  contained 
the  usual  provision  that  the  several  insurers  should  respectively 
contribute  to  the  payment  of  any  loss  which  might  be  sustained  in 
the  proportion  that  their  several  policies  bore  to  the  total  amount 
of  the  insurance.  By  virtue  of  this  provision  the  Glens  Falls  Com- 
pany was  liable  to  the  m.'^rtgagee  for  only  three-tenths  of  the  sum 
due  on  the  mortgage  at  the  time  of  the  fire,  and  as  the  sum  so  due 
was  about  $21,201.36,  it  would  seem  that  the  sum  which  was  actually 
paid  to  the  National  Life  Insurance  Company  on  November  17, 
1892,  by  the  Glens  Falls  Company,  to  wit,  the  sum  of  $7,035,  was 
a  little  more  than  the  mortgagee  was  equitably  entitled  to  demand 
of  the  Glens  Falls  Company  at  that  time  on  account  of  its  interest 
as  mortgagee.  This  fact,  that  the  mortgagee  received  as  large  a 
sum  from  the  Glens  Falls  Company  as  it  was  equitably  bound  to 
pay  on  account  of  the  mortgagee's  interest  in  the  insured  property. 
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is  sufficient  in  itself  to  show  that  there  is  no  substantial  foundation 
for  the  claim  now  made  by  the  appellants  that  the  sum  oj  money 
which  was  paid  to  the  Bohns  should  be  charged  to  the  National 
Life  Insurance  Company,  and  treated  as  a  payment  made  to  it  on 
the  mortgage  indebtedness  in  an  accounting  between  the  mortgagee 
and  the  appellants. 

But  that  contention  cannot  be  sustained  for  another  reason.  The 
theory  of  the  appellants  is  that,  because  their  respective  policies  con- 
tained in  the  mortgage  clause  a  provision  to  the  effect  that,  when- 
ever either  company  paid  to  the  mortgagee  any  sum  for  a  loss  under 
its  policy  and  claimed  that  it  was  under  no  liability  to  the  mort- 
gagors, it  should  at  once  be  subrogated  to  the  rights  of  the  mort- 
gagee under  any  securities  held  by  it  "on  the  property  in  question" 
for  the  payment  of  the  mortgage  debt,  this  provision  in  effect  made 
them  sureties  for  the  payment  of  the  mortgage  debt  and  armed 
them  with  all  the  rights  of  sureties.  They  further  claim  that,  if  the 
mortgagee  held  policies  issued  by  other  companies  covering  the 
mortgaged  property,  it  could  not  make  a  settlement  with  the  other 
insurers  without  obtaining  the  consent  of  the  appellants,  or,  at 
least,  that  if  it  did  make  such  a  settlement,  and  accepted  less  than 
it  was  legally  entitled  to  recover,  it  did  so  at  its  peril,  and  that  the 
appellants,  as  sureties,  are  privileged  to  challenge  the  settlement, 
and  insist  that  the  mortgagee  be  charged  with  the  sum  it  ought 
to  have  received,  and  to  do  so  at  any  remote  period,  when  they 
found  it  convenient  or  necessary  to  settle  their  own  policies.  We 
are  of  opinion  that  this  is  an  erroneous  view.  The  provision  found 
in  the  mortgage  clause  did  not  make  the  appellants  sureties  for 
the  payment  of  the  mortgage  indebtedness,  and  did  not  purport  to 
place  them  in  that  relation.  As  above  stated,  it  provided,  in  sub- 
stance, that  when  they  paid  the  mortgagee  any  sum  for  a  loss  un- 
der the  policy,  and  claimed  that  they  were  not  liable  to  the  mort- 
gagors, then,  and  not  before,  they  should  be  subrogated  to  the 
rights  of  the  party  to  whom  payment  was  made  as  respects  all 
securities  held  by  such  party  on  the  "property  in  question"  to  secure 
the  payment  of  the  debt.  This  doubtless  gave  to  the  appellants 
the  right  to  pay  their  proportion  of  the  loss  to  the  mortgagee,  and 
claim  subrogation  as  respects  the  mortgage  existing  on  the  prop- 
erty; but  it  did  not  give  them  the  right  to  contest  the  payment  of 
their  own  policies,  denying  all  liability  thereon,  and  at  the  same 
time  insist  that  the  mortgagee  should  not  make  a  settlement  with 
other  insurers,  for  less  than  the  face  of  their  policies,  without  their 
consent.  If  the  appellants  desired  to  avail  themselves  of  the  right 
of  subrogation  which  was  reserved  to  them  by  the  mortgage  clause, 
and  to  acquire  an  interest  in  the  mortgage,  so  as  to  be  able  to  dic- 
tate or  control  settlements  with  other  insurers,  they  should  first 
have  paid  their  respective  losses.  Until  they  did  pay  their  own 
losses,  the  mortgagee  was  entitled  to  make  any  settlement  with  the 
other  insurers  which  it  deemed  fair  and  just  without  consulting  the 
wishes  of  the  appellants.  In  the  case  of  Insurance  Co.  v.  Stinson, 
103  U.  S.  25,  28,  26  L.  Ed.  473,  it  was  said : 
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"Where  a  creditor  effects  insurance  on  property  mortgaged  or  pledged 
to  him  as  security  for  the  payment  of  his  debt,  the  insmrers  do  not  become 
sureties  of  the  debt,  nor  do  they  acquire  all  the  rights  of  such  sureties. 
*  *  *  A  surety  of  the  debt  might  complain  if  the  creditor  should  sur- 
render to  the  debtor  collateral  securities;  but  an  insurer  of  the  property 
for  the  benefit  of  the  mortgagee  would  have  no  Just  ground  of  complaint 
True,  after  a  loss  has  occurred  and  the  insurance  has  been  paid,  sufficient 
to  discharge  the  debt,  the  insurers,  may  be  entitled  to  be  subrogated  to  the 
rights  of  the  creditor  against  the  debtor,  and  to  any  collateral  securities 
which  the  creditor  may  then  hold  and  which  are  primarily  liable  for  the 
debt  before  the  insurers.  But  even  then  we  do  not  think  that  the  cred- 
itor is  bound  to  take  any  active  steps  to  realize  the  fruits  of  a  collateral, 
or  to  keep  it  from  expiring,  unless  the  insurance  be  first  paid  and  notice  be 
given  to  him  of  a  desire  on  the  part  of  the  insurers  to  be  subrogated  to  his 
rights,  with  a  tender  of  indemnity  against  expenses." 

These  views  are  strictly  applicable  to  the  case  at  bar,  and  estab- 
lish the  proposition  that  the  appellants,  notwithstanding  the  provi- 
sion in  the  mortgage  clause,  did  not  occupy  the  attitude  of  sure- 
ties with  respect  to  the  mortgage  indebtedness,  and  that  the  right 
of  subrogation  did  not  arise  until  they  had  paid  the  losses  incurred 
under  their  respective  policies,  which  losses  were  not  paid  until  long 
after  the  Glens  Falls  policy  was  settled.  For  these  reasons  we 
concur  in  the  view,  which  was  expressed  by  the  lower  court,  that, 
as  respects  the  Glens  Falls  insurance,  the  sum  paid  to  the  mort- 
gagors ought  not  to  be  regarded  as  a  sum  paid  to  the  mortgagee 
and  charged  against  it  as  a  payment  in  its  accounting  with  the  ap- 
pellants. 

The  ;iext  proposition  contended  for  by  the  appellants  is  that,  in 
the  accounting  between  themselves  and  the  National  Life  Insur- 
ance Company,  the  latter  company  should  be  charged  with  the  sum 
of  $1,127,  which  sum,  as  it  is  claimed,  was  erroneously  paid  to  Byron 
G.  Burbank,  an  attorney  at  law,  out  of  the  moneys  collected  from 
the  various  insurance  companies  on  their  policies.  This  payment 
to  Burbank  was  made  under  the  following  circumstances :  Burbank 
was  the  attorney  of  record  for  William  G.  and  Conrad  Bohn,  the 
mortgagors,  in  all  of  the  insurance  suits,  both  those  which  were 
tried  in  the  federal  court  and  those  that  remained  in  and  were  tried 
in  the  state  court.  On  or  about  February  15,  1894,  Burbank  filed 
a  claim  for  an  attorney's  lien  on  the  sums  due  under  the  policies  for 
services  rendered  in  enforcing  the  collection  of  the  same.  Such  a 
claim  was  filed  in  three  of  the  actions  that  were  pending  in  the  state 
court.  In  one  of  the  cases  an  allowance  was  made  in  his  favor  in 
the  sum  of  $420,  in  another  in  the  sum  of  $600,  and  in  another  in 
the  sum  of  $107.  No  opposition  appears  to  have  been  made  by  any 
one  to  the  allowance  of  these  several  demands  for  legal  services  ren- 
dered for  and  in  behalf  of  the  Bohns,  although  a  notice  of  the  claim 
which  was  filed  in  one  of  the  cases  appears  to  have  been  served  by 
Burbank  upon  the  attorney  who  now  represents  the  appellants. 
The  several  claims  as  made  by  Burbank  were  allowed  by  orders 
of  court  duly  entered  of  record  in  the  several  cases  in  which  the 
claims  were  preferred,  one  on  October  22,  1896,  and  the  Other  on 
January  9,  1897. 
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The  contention  of  the  appellants  with  respect  to  the  sum  paid  to 
Burbank  may  be  stated  as  follows:  That  the  Bohns  had  no  inter- 
est in  the  policies  upon  which  they  caused  suits  to  be  instituted  by 
Burbank,  because  they  had  sold  and  conveyed  the  insured  prop- 
erty prior  to  the  fire;  that  by  reason  of  such  conveyance  they  had 
no  right  to  an  allowance  for  counsel  fees  out  of  the  moneys  recov- 
ered on  the  policies;  that  the  National  Life  Insurance  Company 
should  have  resisted  the  claim;  and  that,  as  it  did  not  do  so,  it 
should  now  be  charged  with  the  sum  erroneously  paid  to  Burbank. 
We  have  not  been  able  to  concur  in  this  view  of  the  law  for  the 
following  reasons: 

The  allowances  were  made  in  the  several  cases  pending  in  the 
state  court,  and  it  appears  to  have  been  held  by  the  state  court  that 
the  Bohns  did  have  an  insurable  interest  in  the  property  covered 
by  the  policies,  and  that  they  were  entitled  to  maintain  actions 
on  the  same  and  to  recover  for  their  own  benefit  whatever  was 
due  thereon  in  excess  of  the  amount  of  the  mortgage  indebtedness. 
Insurance  Co.  v.  Bohn,  48  Neb.  743,  750,  751,  67  N.  W.  774,  777 y 
58  Am.  St.  Rep.  719,  724,  725.  The  suits  that  were  brought  by  the 
Bohns  and  those  that  were  brought  by  the  National  Life  Insur- 
ance Company  were  consolidated  for  trial  in  the  state  court,  so 
'hat  in  that  court  the  mortgagors  and  the  mortgagee  were  treated 
as  joint  plaintiffs;  and  while  the  amount  which  each  plaintiff  was 
entitled  to  recover  was  not  formally  stated  in  the  several  judgments, 
yet  when  the  court  allowed  the  claims  of  Burbank  for  services  ren- 
dered for  and  in  behalf  of  the  Bohns,  and  directed  them  to  be  paid 
out  of  the  sums  recovered,  that  was  in  effect  an  adjudication  that 
the  mortgagors  were  at  least  entitled  to  so  much  of  the  sums  re- 
covered as  were  awarded  to  their  attorney.  As  this  was  an  adjudi- 
cation of  a  question  which  was  properly  before  the  state  court  for 
determination,  the  ruling  made  thereon  must  be  accepted  as  con- 
clusive. The  state  court  adjudged,  in  effect,  that  the  sum  which 
it  ordered  to  be  paid  to  Burbank  was  not  due  to  the  National  Life 
Insurance  Company,  but  to  the  mortgagors ;  and,  even  if  it  should 
be  conceded  that  this  ruling  was  erroneous,  yet  such  concession 
would  afford.no  sufficient  reason  for  charging  the  National  L!fe 
Insurance  Company  with  a  sum  of  money  which  was  not  paid  to  it 
and  which  it  was  not  allowed  to  recover. 

Nor  are  we  able  to  decide  that  the  National  Life  Insurance  Com- 
pany should  be  charged  with  the  sum  of  money  in  question  because 
it  did  not  appeal  from  the  orders  making  the  allowances  in  favor  of 
Burbank.  These  orders  were  made  after  the  appellants  had  paid 
their  own  policies  and  had  become  subrogated  to  an  interest  in  the 
mortgage  by  a  formal  assignment  of  an  interest  amounting  to  three- 
tenths.  It  was  their  duty  to  appear  and  object  to  the  allowances 
if  they  deemed  them  erroneous,  and  the  fact  that  they  did  not  so  ap- 
pear, or  request  the  National  Life  Insurance  Company  to  appear, 
and  object  thereto,  and  that  they  did  not  tender  to  the  latter  com- 
pany any  indemnity  against  the  costs  and  expenses  which  would  be 
incurred  by  taking  such  appeal,  effectually  prevents  them  at  this 
time  from  making  any  objections  to  the  allowances  within  the  doc- 
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trine  heretofore  quoted  from  Insurance  Co.  v.  Stinson,  103  U.  S. 
25,  28,  26  L.  Ed.  473. 

Another  objection  was  made  by  tlie  appellants  in  the  trial  court, 
and  is  renewed  here,  to  a  payment  in  the  sum  of  $2,500,  which  the 
National  Life  Insurance  Company  made  to  its  attorneys  for  long 
and  laborious  services  rendered  by  them  in  prosecuting  the  numerous 
suits  to  final  judgments.  The  trial  court  sustained  this  exception 
to  the  extent  of  reducing  the  credit  claimed  to  the  sum  of  $600, 
which  latter  amount  it  considered  a  reasonable  allowance  for  serv- 
ices that  had  been  rendered  in  behalf  of  the  National  Life  Insur- 
ance Company  in  collecting  the  amount  due  from  the  Glens  Falls 
Insurance  Company.  We  perceive  no  reason  whatever  why  the 
National  Life  Insurance  Company  should  not  be  allowed  credit  in 
its  accounting  with  the  appellants  for  this  latter  sum,  and  we  think 
it  most  probable  that  the  appellants  would  have  had  no  just  ground 
for  complaint  if  a  greater  credit  had  been  allowed.  However,  as 
the  appellee  took  no  exception  to  the  action  of  the  lower  court,  and 
has  not  appealed,  we  are  not  called  upon  to  decide  whether  an  error 
to  its  prejudice  was  committed. 

No  other  questions  are  presented  by  the  record  which  in  our  judg- 
ment deserve  special  notice,  and  the  decree  below  is  accordingly 
affirmed* 


VERCRUYSSE  et  al.  v.  WILLIAMS. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    November  13,  1901.) 

No.  1.530. 

1.  Principal  and  Agent— Knowledge  of  Agent— Relations  of  Agent  to 

Adverse  Party. 

A  real  estate  agent  who  is  employed  by  an  owner  of  land  to  find  a 
purchaser  therefor,  and  paid  a  commission  for  his  serrlces,  after  the 
owner  and  purchaser  have  concluded  a  contract  for  the  sale  of  the  land, 
may  lawfully  become  the  agent  of  the  purchaser,  to  pass  upon  the  title, 
pay  the  purchase  money,  and  receive  the  deed  in  his  behalf,  where  the 
purchaser  has  Ivnowledge  of  his  former  relations  with  the  vendor;  and 
in  such  case  the  purchaser  Is  bound  by  the  agent*s  knowledge  in  respect 
to  an  Incumbrance  on  the  land  acquired  while  he  was  so  acting. 

2.  Uortgagb— Mistake  in  Description— Notice  to  Agent  of  Pubchabeh  of 

Land. 

An  agent  employed  by  a  purchaser  of  land  to  act  In  his  behalf  in 
consummating  the  purchase  by  passing  upon  the  title,  accepting  the 
deed,  and  paying  the  purchase  price,  acquired  knowledge  before  the 
transaction  was  closed  that  an  outstanding  mortgage  executed  by  the 
vendor  was  Intended  by  the  parties  thereto  to  cover  the  land  embraced 
in  the  contract  but  that,  through  a  mistake  of  the  scrivener  who  drew 
It.  a  different  tract  was  described  therein.  The  agent,  however,  accepted 
the  title  and  paid  the  consideration.  Eeld,  that  the  principal  was 
affected  by  the  knowledge  of  his  agent,  and  was  not  an  innocent  pur- 
chaser as  against  the  mortgagee,  who  was  entitled  to  a  reformation  of 
the  mortgage,  and  to  enforce  it  against  the  land  intended. 

3.  Same— Effect  of  Record. 

A  mortgage  described  the  land  conveyed  thereby  as  '^section  81, 
range  S,  township  12,"  and  as  situated  In  a  certain  county.  In  which  the 
mortgage  was  recorded.  The  mortgagor  resided  in  such  county,  and  the 
only  land  he  owned  therein  was  secUon  81,  township  8,  range  12.    Tbe 
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land  actually  described  waa  not  situated  in  that  county.  Held,  that  the 
mortgage  showed  on  its  face  that  a  mistake  had  probably  been  made 
in  the  description,  both  because  the  range  was  given  before  the  town- 
ship, and  because  the  land,  stated  as  being  in  that  county,  was  located 
elsewhere  by  the  further  description,  and  that  the  record  was  con- 
structive notice  to  a  purchaser  of  the  mortgagor's  land  in  that  county 
that  the  mortgage  was  intended  to  cover  such  land,  which  fact  he  could 
have  ascertained  by  inquiries  which  the  record  suggested. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Kansas. 

On  November  25,  1889,  George  J.  Williams,  the  appellee,  exhibited  an 
original  bill  of  complaint  against  Horace  H.  Hagan  and  Arthur  Vercruysse 
for  the  purpose  of  foreclosing  a  mortgage  on  a  certain  tract  of  land  8ltuate<l 
in  the  county  of  Pottawatomie,  Kan.,  which  was  executed  by  Horace  H. 
Hagan  on  July  1,  1884.  The  original  bill  averred  that  the  mortgage  loan 
was  made  by  Lucas  R.  Williams,  but  that  the  Indebtedness  was  subse- 
quently assigned  to  George  J.  Williams,  the  complainant  below;  that  the 
debt  became  due  July  1,  1886,  but  was  extended  by  agreement  until  July 

1,  1888;  and  that  the  land  intended  to  be  conveyed  by  the  mortgage  was 
section  31,  in  township  No.  8,  range  VI  E,  of  the  sixth  P.  M., — the  same  being 
situated  in  the  county  of  Pottawatomie, — but  that  by  a  clerical  eri'or  it  was 
described  as  ''section  31,  township  number  12,  range  8  east  of  the  sixth 
principal  meridian,"  The  bill  contained  the  usual  averments  showing  a 
default  in  the  payment  of  the  mortgage  indebtedness  and  prayed  for  a 
decree  of  foreclosure.  The  original  defendant,  Arthur  Vercruysse.  tiled  an 
answer  to  the  original  bill  on  January  10,  1890,  wherein  he  averred,  in  sub- 
stance, that  he  was  the  owner  in  fee  simple  of  the  tract  of  land  first  above 
described,  situated  in  section  31,  township  8,  range  12  E.  of  tlie  sixth  P.  M.; 
that  he  purchased  the  land  in  good  faith  from  Horace  H.  Hagan  on  January 

2,  1885,  and  without  any  notice  or  knowledge  of  the  existence  of  any  mort- 
gage or  other  lien  upon  the  property.  Subsequently,  on  December  2D,  18i>7, 
Arthur  Vercruysse,  the  original  defendant,  having  died,  the  complainant 
filed  a  supplemental  bill  In  the  nature  of  a  bill  of  revivor,  making  Edgard 
Vercruysse,  the  sole  heir  of  Arthur  Vercruysse,  a  defendant  in  his  place. 
In  the  supplemental  bill  it  was  further  alleged  that  at  the  time  the  loan  was 
made  it  was  agreed  and  understood  by  and  between  Hagan,  the  mortgagor, 
and  L.  R.  Williams,  the  original  mortgagee,  that  the  mortgage  indebtedness 
should  be  secured  by  a  mortgage  on  the  land  first  above  described,  and  tliat 
the  loan  was  made  to  Hagan  on  the  faith  of  that  agreement,  and  that  an 
error  was  made  by  the  scrivener  in  describing  the  property,  which  error 
consisted  In  reversing  the  figures  for  the  township  and  range,  thereby  locat- 
ing the  property  in  township  12  instead  of  township  8,  and  In  range  8 
instead  of  range  12.  On  the  trial  below  on  these  issues  the  court  found 
that  It  was  the  intention  of  Hagan  to  execute  a  mortgai?e  covering  section 
31  in  township  8,  range  12,  and  that  the  misdescription  of  the  land  Intended 
to  be  conveyed  was  occasioned  by  a  mutual  mistake.  It  accordingly  en- 
tered a  decree  of  foreclosure,  directing  a  sale  of  the  property  which  the 
mortgagor  intended  to  convey,  but  through  mistake  had  misdescribed.  From 
such  decree  the  defendants  have  prosecuted  an  appeal  to  this  court. 

David  Overmyer  (D.  W.  Mulvane,  on  the  brief),  for  appellants. 
W.  H.  Rossington  and  Clifford  Histed  (Charles  Blood  Smith,  on 
the  brief),  for  appellee. 

Before  SANBORN  and  THAYER,  Circuit  Judges,  and  ADAMS, 
District  Judge. 

*  THAYER,  Circuit  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

After  a  careful  perusal  of  the  evidence,  we  have  no  doubt  whatever 
that  the  mortgage  in  favor  of  Lucas  R.  Williams,  the  plaintifiF's 
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assignor,  was  executed  by  Hagan,  the  mortgagor,  and  received  by 
Williams,  the  original  mortgagee,  under  a  mutual  mistake  of  fact. 
These  parties  had  been  partners  in  the  ranching  business,  and  while 
engaged  in  that  business  had  occupied  section  31  of  township  8, 
range  12,  in  Pottawatomie  county,  Kan.,  which  belonged  to  Hagan. 
On  July  I,  1884,  Hagan  bought  a  herd  of  horses  from  Williams  on 
credit  for  the  sum  of  $7,000,  executing  a  note  therefor,  and  agreeing 
to  give  him  a  mortgage  on  his  land  (that  is  to  say,  on  section  31  of 
township  8,  range  12)  to  secure  the  payment  of  the  same.  The  mort- 
gage was  drawn,  executed,  and  received  in  pursuance  of  this  under- 
standing, but  through  ina.dvertence  the  numbers  of  the  township  and 
range  were  reversed;  the  result  being  that  a  tract  of  land  was  de- 
scribed which  Hagan  never  owned  or  claimed  to  own,  and  which  was 
not  even  situated  in  Pottawatomie  county,  although  the  mortgage  de- 
clared that  the  land  conveyed  was  located  in  that  county.  Hagan 
testifies  that  he  intended  to  execute  a  mortgage  on  the  land  which 
he  owned  in  Pottawatomie  county,  and  that  he  did  not  discover  the 
error  in  the  description  until  some  time  in  the  month  of  December, 
1884.  Altogether  it  is  very  plain  that  the  parties  labored  under  a 
mistake  of  fact  in  supposing  that  the  mortgage  correctly  described 
the  tract  of  land  which  Hagan  owned  and  intended  to  convey.  It  is 
also  obvious  that  it  was  such  a  mistake,  due  to  the  fault  of  a  scriven- 
er, as  courts  of  equity  are  always  willing  to  correct,  unless  by  so  do- 
ing the  rights  of  some  innocent  third  party  will  be  jeopardized.  The 
principal  question  in  the  case,  therefore,  is  whether  Arthur  Ver- 
cruysse,  who  purchased  section  31  of  township  8,  range  12,  from 
Hagan  for  the  sum  of  $8,600,  receiving  a  deed  therefor  about 
January  2,  1885,  was  an  innocent  purchaser,  whose  rights  should  be 
protected,  or  whether,  in  view  of  all  the  facts,  he  should  be  deemed 
to  have  purchased  with  notice,  actual  or  constructive,  of  the  out- 
standing incumbrance,  and  of  the  mistake  made  which  entitled  the 
mortgagee  to  have  the  mortgage  reformed. 

The  undisputed  facts  pertinent  to  the  decision  of  this  question,  as 
disclosed  by  the  record,  are  these :  The  mortgage,  while  professing 
on  its  face  to  convey  lands,  belonging  to  the  mortgagor,  situated  in 
Pottawatomie  county,  in  fact  described  a  section  that  did  not  and 
never  had  belonged  to  him,  lying  in  another  county.  Arthur  Ver- 
cruysse  was  a  foreigner  residing  in  Belgium.  In  October,  1884,  he 
appears  to  have  come  to  Pottawatomie  county,  in  company  with  some 
other  persons,  with  a  view  of  buying  land.  While  there  he  made 
the  acquaintance  of  a  real  estate  agent  by  the  name  of  A.  J.  Beakey. 
Beakey  brought  Vercruysse  and  Hagan  together,  and  in  company 
they  went  out  to  the  tract  of  land  in  controversy  and  viewed  it,  as 
well  as  another  section  that  lay  immediately  south  of  the  land  in 
controversy,  which  belonged  to  Hagan's  brother.  After  examining 
the  land,  Vercruysse  agreed  with  Hag^n  to  buy  both  sections,  which 
contained  together  1,245  acres,  for  the  sum  of  $14,100  of  which  sum 
$1,000  was  to  be  paid  down,  and  $13,100  on  January  i,  1885,  and  to 
give  Hagan  a  lease  of  the  land  for  one  year,  provided  the  later  should 
deliver  a  warranty  deed  conveying  an  absolute  estate  in  fee  simple  on 
or  before  January   i,   1885.    After   making  this   agreement,   Ver- 
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cntysse  appears  to  have  returned  to  Europe,  leaving  Beakey  to  at- 
tend to  the  further  details  of  the  purchase,  and  to  report  on  the  title, 
and  to  close  the  transaction  if  the  title  was  found  to  be  satisfactory. 
Thereupon  Beakey  engaged  the  services  of  an  abstractor  residing  at 
Topeka,  Kan.,  by  the  name  of  M.  S.  Beal,  to  examine  the  title  to  the 
land  in  controversy.  In  the  abstract  as  made  and^  furnished  to 
Beakey,  the  mortgage  in  controversy  in  favor  of  L.  R.  Williams  was 
mentioned,  and  a  notation  was  made  opposite  to  this  conveyance  that 
the  figures  giving  the  numbers  of  the  section,  township,  and  range 
as  "31 — 12-^"  were  "supposed  to  mean  8 — 12."  In  a  letter  written 
by  Beal  to  Beakey  under  date  of  December  20,  1884,  the  following  di- 
rections were  also  given  to  Beakey: 

'*Get  release  of  mortgage  H.  H.  Hagan  to  Lacas  'R.  wniiams,  14  July, 
1884,  $7,000,  on  Sec.  81— 12--8,  recorded  Y  page  249.  Tbls  Instrument  does 
not  describe  the  land;  It  says  section  31;  range  8,  town  12;  but  it  is 
recorded  in  this  county,  and  it  will  remove  all  presumption  if  it  is  can- 
celed." 

Aside  from  these  facts,  it  is  clear  beyond  controversy  that  prior 
to  January  i,  1885,  Beakey  was  informed  and  well  knew  that  the 
Williams  mortgage  had  not  been  paid,  and  that  that  mortgage  was 
intended  to  cover  section  31  of  township  8,  range  12;  being  a  part 
of  the  very  land  which  Vercruysse  had  contracted  to  buy.  The  testi- 
mony, we  think,  fully  warrants  the  conclusion  that  the  duty  of  pass- 
ing upon  the  abstract  when  it  was  completed,  and  determining  wheth- 
.  er  a  deed  from  Hagan  to  the  land  in  controversy  would  convey  a 
good  title  in  fee  simple,  was  devolved  upon  Beakey  by  Vercruysse, 
since  the  check  to  pay  for.  the  land  was  transmitted  to  Beakey. 
Beakey  unquestionably  became  Vercruysse's  agent  to  pay  Hagan  for 
the  land,  because  the  latter  employed  no  other  agent  for  that  purpose. 
Nor  does  the  testimony  disclose  that  he  employed  any  other  person 
to  determine,  before  payment  was  made,  whether  Hagan's  deed 
would  convey  a  title  in  fee  simple,  from  which  fact  it  must  be  inferred 
that  he  expected  Beakev,  as  his  agent,  to  determine  that  question. 
Vercruysse  also  seems  to  have  devolved  upon  Beakey  the  duty  of 
receiving  a  deed  for  the  land,  as  well  as  the  duty  of  making  payment 
therefor ;  and  the  land  was  in  fact  paid  for  by  Beakey,  and  Hagan's 
deed  was  delivered  to  and  accepted  by  him.  Contemporaneously 
with  that  transaction,  and  as  agent  for  Vercruysse,  Beakey  also  exe- 
cuted a  lease  of  the  land  to  Hagan  for  the  term  of  one  year  at  a  rental 
of  $800,  and  he  continued  to  act  as  agent  for  Vercruysse  for  several 
years  thereafter,  until  shortly  before  Vercruysse's  death. 

It  is  true  that  Beakey  testified,  in  substance,  that  he  sold  the  land 
as  Hagan's  agent,  and  that  Hagan  himself  admitted  that  he  paid 
Beakey  $700  as  a  commission.  But  Hagan  also  testified  that  he  per- 
sonally agreed  with  Vercruysse  upon  the  terms  of  sale,  and  that 
Beakey  attended  to  closing  up  the  transaction  for  and  in  behalf 
of  Vercruysse  after  he  had  returned  to  Europe,  and  that  Vercruysse 
advised  him  before  leaving  that  Beakey  would  exercise  such  func- 
tions. From  these  statements,  and  from  the  part  that  Beakey  ac- 
tually played  in  the  transaction  subsequent  to  the  sale,  it  must  be 
inferred  that,  if  he  acted  at  any  time  as  agent  for  Hagan,  he  did  no 
mF.-i4 

Digitized  by  VnOOQlC 


210  112  FEDfiRAIi  REPORTEB. 

more  as  such  agent  than  to  find  him  a  purchaser,  and  that  after  one 
had  been  found,  and  the  principals  had  been  brought  together,  they 
arranged  the  terms  of  the  sale,  and  that  Beakey  thereafter  became 
the  agent  of  Vercruysse,  with  full  knowledge  on  the  part  of  the  latter 
of  the  previous  relations  existing  between  Beakey  and  Hagan,  and 
that  he  intrusted  Beakey  with  the  duty  of  examining  the  abstract  and 
ascertaining  that  the  title  was  perfect,  and  with  the  further  duty  of 
paying  the  purchase  money  if  he  was  satisfied  with  the  title.  No 
reason  is  perceived  why  Beakey  might  not  lawfully  become  the  agent 
of  Vercruysse  after  the  agreement  of  sale  had  been  consummated  by 
the  principals,  provided  Beakey's  agency  for  and  in  behalf  of  Hagan 
merely  extended  to  finding  a  purchaser  and  bringing  the  principals 
together,  as  seems  to  have  been  the  case.  After  his  agency  for  the 
vendor  had  ceased,  and  the  object  of  his  agency  had  been  accom- 
plished, no  reason  is  perceived  why  he  might  not  lawfully  become  the 
agent  of  the  vendee  for  the  purpose  of  examining  the  title,  paying 
the  purchase  money,  and  seeing  that  the  agreement  of  the  vendor 
was  faithfully  executed.  It  is  certain  that  he  could  accept  such  em- 
ployment if  his  employer  was  aware  of  the  nature  and  extent  of  the 
previous  agency,  and  we  are  satisfied  that  he  did  have  such  knowl- 
edge. In  the  case  of  Coal  Co.  v.  Bailey,  36  C.  C.  A.  229,  231,  94 
Fed.  258,  this  court  held  that  a  principal  who  is  av/are  that  his  agent 
is  also  acting  as  agent  for  one  who  is  adversely  interested  in  the 
transaction,  yet  consents  that  he  may  continue  to  serve  as  his  own 
agent,  is  estopped  from  denying  that  he  had  such  knowledge  as  his 
agent  had  during  the  course  of  the  negotiation.  There  is  much 
greater  reason,  of  course,  for  holding  that  a  vendee  who  knowingly 
employs  as  his  agent  to  close  up  a  given  transaction,  and  to  see  that 
it  is  consummated  in  pursuance  of  the  terms  of  a  written  contract  ex* 
isting  between  the  principals, — a  person  who  has  previously  acted  as 
agent  for  the  vendor,  but  whose  employment  has  ceased, — should  be 
precluded  from  denying  knowledge  of  those  facts  with  which  the 
agent  became  acquainted  after  he  was  thus  employed  by  the  vendee, 
and  before  the  written  agreement  was  executed  in  behalf  of  the 
vendee  by  the  payment  of  the  purchase  money.  It  follows,  as  a 
matter  of  law,  from  what  has  been  said,  that  if  Vercruysse  employed 
Beakey  as  his  agent  to  close  up  the  transaction  with  Hagan  after 
the  agreement  of  sale  was  signed,  and  intrusted  him  with  the  duty 
of  passing  upon  the  title  and  paying  the  purchase  money,  then  he  is 
affected  with  all  the  knowledge  which  Beakey  possessed  on  January 
2,  1885,  when  he  paid  the  purchase  money,  and  cannot  be  esteemed 
an  innocent  purchaser  of  the  property  in  controversy,  because  Beakey 
was  well  aware  that  the  Williams  mortgage  was  unpaid,  and  that  it 
was  intended  to  cover  the  land  in  controversy. 

There  is  yet  another  good  and  sufficient  reason,  in  our  opinion, 
why  Vercruysse  cannot  claim  protection  as  an  innocent  purchaser  of 
the  land  in  controversy.  He  is  presumed  to  have  had  knowledge  of 
the  contents  of  the  Williams  mortgage,  because  it  was  recorded  in 
Pottawatomie  county,  was  executed  by  Hagan,  and  professed  to  con- 
vey land  of  his  which  was  located  in  that  county  These  facts  af- 
fected an  intending  purchaser  with  knowledge  of  the  contents  of  the 
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nxortgage.  That  instrument  showed  on  its  face  that  a  mistake  had 
probably  been  made  by  the  scrivener  in  drafting  it,  because  the  num- 
ber of  the  range  was  stated  before'  the  number  of  the  township, 
which  in  itself  would  have  been  regarded  as  an  unusual  circumstance 
by  any  one  who  was  reasonably  familiar  with  the  manner  in  which 
land  situated  within  governmental  surveys  is  usually  described.  Be- 
sides, the  statement  that  the  land  conveyed  was  located  in  Pottawa- 
tomie county  was  the  portion  of  the  description  that  was  most  apt 
to  be  correct,  whereas  the  description  by  township  and  range  located 
it  elsewhere.  This  was  also  a  very  significant  fact  which  would  have 
attracted  the  attention  of  any  prudent  person,  a'nd  led  to  further  in- 
quiry. The  abstractor,  Beal,  assumed  at  once  when  he  read  the 
mortgage  that  the  numbers  of  the  township  and  range  had  been 
transposed  by  mistake,  and  so  advised  Beakey  in  his  first  communica- 
tion concerning  the  title.  Indeed,  it  is  hardly  possible  to  conceive 
how  any  person  of  ordinary  intelligence  could  have  reached  a  differ- 
ent conclusion  or  drawn  a  different  inference.  The  law'  is  very  well 
settled  that  a  purchaser  of  real  property  cannot  willfully  close  his  eyes 
to  facts  or  circumstances  appearing  upon  the  record  which  would 
naturally  excite  suspicion  in  the  mind  of  any  one ;  the  rule  being  that 
if  one  has  knowledge  of  facts  or  circumstances  which  would  put  a 
.  prudent  person,  acting  in  good  faith,  on  inquiry,  and  he  fails  to  in- 
quire, knowledge  will  be  imputed  to  him  of  all  the  facts  to  which  a 
properly  directed  inquiry  would  have  led.  Coal  Co.  v.  Doran,  142 
U.  S.  417,  437»  438,  12  Sup.  Ct.  239,  35  L.  Ed.  1063;  Paxson  v. 
Brown,  10  C.  C.  A.  135,  61  Fed.  874,  27  U.  S.  App.  49,  62,  63;  Bur- 
well's  Adm'rs  v.  Fauber,  21  Grat.  446,  463;  Mettart  v.  Allen,  139 
Ind.  644,  39  N.  E.  239;  Roan  v.  Winn,  93  Mo.  503,  510,  511,  4  S.  W. 
736.  More  directly  in  point,  however,  is  the  case  of  Partridge  v. 
Smith,  18  Fed.  Cas.  1281,  2  Biss.  183,  where  it  appeared  that  a  grantor 
made  a  mistake  in  drafting  a  mortgage,  by  transposing  the  numbers 
of  the  township  and  range,  by  reason  whereof  it  was  not  applicable 
to  any  land  in  the  county,  and  in  which  it  was  held  that  this  in  itself 
was  a  circumstance  sufficient  to  put  a  subsequent  purchaser  from  the 
grantor  on  inquiry,  inasmuch  as  the  mortgage  further  described  the 
land  intended  to  be  conveyed  as  situated  in  the  county  where  the 
mortgage  was  recorded.  While  this  case  has  been  criticised  on  one 
occasion  (Bailey  v.  Galpin,  40  Minn.  319,  322,  41  N.  W.  1054)  as 
carrying  the  doctrine  of  constructive  notice  to  a  great  length,  yet,  on 
the  other  hand,  it  has  been  cited  with  approval  in  another  state 
(Schweiss  v.  Woodruff,  73  Mich,  479,  41  N.  W.  511);  and  it  seems 
to  us  to  enunciate  a  sound  and  just  doctrine,  especially  when  a  deed 
or  mortgage  containing  such  a  manifest  misdescription  expressly 
locates  the  land  intended  to  be  conveyed  within  the  county,  and  the 
grantor  owns  but  one  tract  therein.  As  the  records  in  these  days  are 
usually  scanned  by  intending  purchasers  of  real  property,  we  can 
conceive  of  no  circumstance  which  would  be  more  apt  to  excite  suspi- 
cion and  put  a  purchaser  upon  inquiry.  The  record  itself  in  such 
cases,  without  further  inquiry,  would  advise  any  person  of  ordinary 
intelligence,  as  it  did  in  the  present  instance  advise  Beal,  of  the  nature 
of  the  mistake,  and  how  it  had  probably. occurred.    We  accordingly 
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conclude  that  Vercruysse  was  put  on  inquiry  by  the  condition  of  the 
record,  and  that  knowledge  of  the  Williams  mortgage  should  be  im- 
puted to  him,  because  the  slightest  inquiry  would  have  developed 
the  fact  that  it  was  intended  to  be  a  Uen  on  section  31  of  township 
8,  range  12  E.,  and  had  not  been  paid. 

Finding  no  error  in  the  decree  of  the  lower  court,  the  same  is  here- 
by affirmed. 


ANTHONY  et  al.  v.  CAMPBELU 

CAMPBELL  y.  ANTHONY  et  aL 

(Clrcalt  Cburt  of  Appeals,  Eighth  Circuit.    November  25.  1901.) 

Nos.  1,515,  l,5ia 

L  Plbading— Intervention— Amendment  op  Petition. 

An  intervener  who  asserts  in  his  petition  a  general  lien,  In  favor  of 
the  class  of  creditors  of  whom  he  is  one,  on  securities  in  the  hands  of  a 
receiver  of  the  court,  may  properly  be  permitted,  in  the  discretion  of  the 
court,  to  amend  his  petition  by  alleging  a  specific  lien  in  his  own  favor 
on  certain  of  such  securities,  growing  out  of  facts  which  were  not 
known  to  him  at  the  time  he  filed  his  original  petition,  and  to  rely  upon 
both  liens;  the  two  not  being  Inconsistent 

8L  Corporations— Securities    Deposited    to    Secure    Bonds— Fraudulent 
Sale  by  Trustee. 

A  mortgage  loan  company  which  had  issued  debentures  secured  by  a 
deposit  of  securities  with  a  trustee  was  subsequently  reorganized,  and 
on  the  maturity  of  the  debentures  the  new  company  undertoolc  to  retire 
the  same  by  exchanging  therefor  new  debentures  of  its  own.  The  ex- 
change was  effected  with  all  holders  except  one,  who  resided  in  Scotland, 
and  who  refused  to  accept  the  exchange.  For  the  purpose  of  obtaining 
the  securities  held  by  the  trustee,  the  new  company  made  demand  on  the 
trustee,  through  one  of  its  ofilcers,  for  the  sale  of  such  securities;  and 
the  trustee  sold  the  same  at  auction,  sending  a  notice  to  the  holder  of 
the  only  outstanding  debentures,  which  did  not  reach  him,  however, 
until  six  days  before  the  sale,  and  too  late  for  him  to  protect  his  inter- 
ests. The  trustee  held  securities  of  the  face  value  of  $255,000  and  the 
actual  value  of  about  $175,000  which  it  sold  to  a  representative  of  the 
new  company  for  less  than  $16,000;  the  only  money  paid  being  the  pro 
rata,  share  which  would  accrue  to  the  debentures  which  had  not  been 
exchanged,  assuming  that  all  were  still  in  force,  although  in  making  the 
exchanges  there  was  no  understanding  or  agreement  with  the  holders 
that  the  old  debentures  taken  up  should  be  continued  in  force  for  any 
purpose.  Held,  that  the  new  company  had  no  right  to  demand  a  sale 
of  the  securities,  and  that,  as  against  the  holder  of  the  outstanding  de- 
bentures secured  thereby,  such  sale  was  fraudulent  and  voidable. 

8.  Parties- Suit  in  Federal  Court— Nonresident  Corporation. 

The  securities  so  sold  were  deposited  by  the  new  company  with  another 
trustee  to  secure  its  own  debentures,  and  in  a  subsequent  suit  by  a  holder 
of  such  debentures  were  taken  into  the  possession  of  a  federal  court, 
by  its  receiver,  for  administration.  In  such  suit  the  holder  of  tlie  old 
debentures  intervened,  alleging  the  fraudulent  character  of  the  sale,  and 
asserting  his  prior  lien  upon  the  securities.  The  trustee  which  had  made 
the  sale  was  a  corporation  of  another  state,  over  which  the  court  could 
not  obtain  Jurisdiction  in  such  suit  Held,  that  the  intervener  had  the 
right,  at  his  election,  to  follow  the  securities,  instead  of  bringing  action 
against  the  trustee,  and  that,  while  the  trustee  would  have  been  a 
proper  party  to  the  issue  raised  by  the  petition  of  intervention,  it  was 
not  an  Indispensable  party,  and  the  court  was  authorized  by  equity 
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role  47  to  grant  the  relief  prayed  by  the  interrener,  as  ngnlnst  the  other 
parties  to  the  suit,  without  prejudice  to  the  rights  of  the  trustee. 

4   CORPORATIOKS—SUIT  BT  BONDHOLDBB  TO  SbT  AsIDB  BALB  OF  SeCURITIBS   BT 

Trusts  b—Lacb  B8. 

The  iDteryener  had  been  notified  by  the  trustee  of  the  sale  of  the 
securities  at  auction,  of  the  price  realized,  aud  the  portion  thereof 
applicable  on  his  debentures,  and  on  the  advice  of  attorneys  employed 
in  this  country,  based  on  statements  made  to  them  by  officers  of  the 
new  company"  that  the  securities  sold  were  practically  worthless,  he 
accepted  such  sum  from  the  trustee,  and  brought  an  action  against  the 
old  company  on  his  debentures,  in  which  he  recovered  a  Judgment  Nei- 
ther  he  nor  his  attorneys  had  knowledge  until  shortly  before  he  set  up 
such  facts  in  his  petition  of  interrention  that  the  other  debentures  had 
been  paid  by  exchange,  that  the  sale  was  made  at  the  request  of  the 
new  company,  that  it  had  been  the  purchaser  at  the  sale,  or  that  the 
securities  sold  were  of  value.  Bdd  that,  under  such  circumstances,  he 
could  not  be  held  barred  of  the  right  to  relief  against  the  sale  by  laches, 
although  the  time  fixed  by  the  state  statute  within  which  an  action  for 
relief  on  the  ground  of  fraud  must  be  brought  had  expired  before  he 
filed  his  petition  of  Intervention  attacking  the  same;  the  statute  further 
providing  that  the  cause  of  actiou  should  not  be  deemefi  to  have  accrued 
until  the  discovery  of  the  fraud. 

&  SamB' Estoppel— Ratification. 

Nor  did  the  intervener  ratify  the  sale,  and  thereby  lose  his  right  to 
relief  against  it,  by  his  acceptance  of  a  part  of  its  proceeds,  since  he 
had  at  the  time  no  knowledge  of  the  facts  which  entitled  him  to  im- 
peach It 

t-  Same— LiBN  of  Bondholdbr  ok  Plbdobd  SEctTRrriEs— Equities  of  Othbb 

BONDHOLDBRS. 

A  corporation  issued  100  debenture  bonds,  secured  by  a  deposit  of 
securities  with  a  trustee.  It  subsequently  transf^red  all  its  property 
and  assets  to  a  new  or  reorganized  corporation,  which  proposed  to  the 
holders  of  the  debentures  to  exchange  therefor  debentures  of  Its  own,  to 
be  secured  by  a  deposit  with  a  new  trustee  of  securities  Including  those 
deposited  by  the  old  company.  This  proposition  was  accepted,  and  the 
exchange  made  by  all  the  debenture  holders  except  one  who  owned  4 
of  the  bonds,  and  who  refused  to  make  the  exchange.  By  a  collusive 
sale  made  by  the  trustee  the  new  company  obtained  possession  of  the 
pledged  securities  for  a  merely  nominal  sum,  and  deposited  the  same  to 
secure  its  own  debentures.  In  a  subsequent  suit  a  receiver  was  ap- 
pointed for  the  company,  who  took  possession  of  the  securities.  The 
holder  of  the  4  unpaid  debentures  of  the  old  company  intervened  and 
obtained  a  decree  setting  aside  the  sale  made  by  the  original  trustee  as 
to  him.  Ucld,  that  as  against  the  holders  of  the  other  bonds,  similar  to 
his  own,  who  had  surrendered  the  same  in  exchange  for  those  of  the 
new  company  with  the  understanding  that  they  should  be  secured  by  a 
pledge  of  the  same  securities,  he  was  not  entitled  to  prior  payment  of 
his  bonds  In  full  from  the  proceeds  of  such  securities,  but' only  to  4  per 
cent  of  such  proceeds;  it  not  appearing  that  the  other  holders  had  been 
parties  to  the  fraudulent  sale  of  the  securities.  Sanborn,  Chrcuit  Judge» 
dissenting. 

1  8ahb. 

In  such  case,  however,  the  Intervener  was  entitled  to  4  per  cent  of 

all  sums  realized  from  the  securities  so  wrongfully  sold  by  the  trustee, 
whether  collected  by  the  receiver  or  by  the  company  previous  to  the 
receivership;  the  latter  amount  to  be  ascertained  and  paid  from  soy 
funds  of  the  company  in  the  hands  of  the  receiver. 

8.  Samb— Right  of  Creditor  to  Attack  Transfer  of  Propehty— Laches. 

A  creditor  of  a  corporation  which  has  transferred  all  of  its  property 
to  another  corporation,  who  proposes  to  challenge  the  validity  of  the 
conveyance^  must  act  promptly  after  he  Is  advised  of  the  same;  aud  a 
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delay  of  three  or  four  years,  during  which  others  have  become  creditors 
of  the  transferee,  and  It  has  become  Insolvent,  -will  bar  his  right  to 
assert  an  equitable  lien  on  the  property  so  transferred. 

Appeals  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Kansas. 

These  are  cross  appeals  from  a  decree  rendered  by  the  circuit  court  of  the 
United  States  for  the  district  of  Kansas  In  a  case  wherein  L.  W.  Anthony  Is 
the  complainant,  and  the  Investment  Trust  Company  and  the  City  Real 
Estate  Trust  Company  are  the  defendants,  which  action  was  commenced  on 
May  2,  1896.  Anthony  held  certain  debenture  bonds  of  the  Investment  Com- 
pany, which  were  secured  by  certain  securities,  consisting  principally  of 
notes  and  mortgages,  in  the  possession  of  the  City  Real  Estate  Trust  Com- 
pany, as  trustee.  The  object  of  the  proceeding  appears  to  have  been  to 
obtain  payment  of  the  bonds  held  by  Anthony,  and  of  other  bonds  of  a  like 
character,  by  enforcing  tlie  sale  or  collection  of  the  securities  that  had  been 
deposited  with  the  last-named  company  to  secure  their  payment  On  the 
filing  of  the  bill,  or  shortly  thereafter,  three  receivers  of  said  securities  were 
appointed,  of  whom  B.  R.  Wheeler,  one  of  the  appellants,  is  now  the  survivor; 
the  others  having  either  died  or  resigned.  At  a  certain  stage  of  the  pro- 
ceedings Hugh  Campbell,  who  Is  the  appellant  In  case  No.  1,516,  Intervened 
in  said  cause,  asserting  a  prior  lien  on  some  of  the  securities  in  the  hands 
of  the  receivers,  adverse  to  the  lien  of  the  complainant  In  that  action.  At  a 
later  date,  to  wit,  on  November  21,  1898,  Campbell  filed  an  amended  interven- 
ing petition.  The  decree  from  which  both  parties  have  appealed  was  entered 
on  the  intervening  petition  on  September  29,  1900.  By  the  terms  of  that  de- 
cree, Campbell  was  awarded  the  sum  of  $1,968,  with  Interest  thereon  from 
date,  the  same  to  be  paid  out  of  moneys  In  the  hands  of  the  receiver  which 
had  been  realized  from  the  securities  aforesaid.  He  was  also  awarded  the 
^/is  part  of  such  moneys  as  might  thereafter  be  realized  by  the  receiver  from 
other  of  said  securities  not  then  collected.  Anthony,  the  original  complain- 
ant, and  Wheeler,  as  receiver,  who  are  the  appellants  in  case  No.  1,515,  have 
appealed  from  that  decree,  alleging  that  the  Campbell  claim  should  have  been 
rejected  In  toto.  On  the  other  hand,  Campbell  has  appealed,  alleging  that 
the  entire  amount  of  his  claim,  namely,  the  sum  of  $12,278,  should  have  been 
ordered  to  be  paid  out  of  the  funds  and  securities  in  the  hands  of  the  re- 
ceiver. The  further  facts  on  which  the  claims  of  the  respective  parties  are 
based  sufilciently  appear  in  the  opinion. 

J.  D.  McFarlan'd,  for  L.  W.  Anthony  and  Bennett  R.  Wheeler. 
C.  J.  Evans  (L.  A.  Stebbins,  on  the  brief),  for  Hugh  Campbell. 

Before  SANBORN  and  THAYER,  Circuit  Judges,  and  ADAMS, 
District  Judge. 

THAYER,  Circuit  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

The  record  discloses  that  on  November  i,  i888,  the  Kansas  In- 
vestment Company,  a  corporation  of  that  state,  issued  a  series  of  de- 
benture bonds  amounting  to  £50,000,  and,  to  secure  their  payment, 
deposited  with  the  Boston  Safe  Deposit  &  Trust  Company,  here- 
after termed  the  "Boston  Company,"  certain  securities,  consisting  of 
notes  secured  by  mortgages  on  lands  principally  situated  in  Kansas, 
to  an  amount  exceeding  by  5  per  cent,  the  par  value  of  the  deben- 
ture bonds.  These  debentures  were  sold  in  Scotland,  and  Hugh 
Campbell,  the  appellee  in  one  of  the  cases,  and  the  appellant  in  the 
other,  became  the  purchaser  of  four  of  the  debentures,  each  for  the 
sum  of  £500,  which  by  their  terms  matured  on  November  i,  1894.  As 
the  debentures  were  not  paid  at  maturity,  Campbell  brought  an  ac- 


Digitized  by 


Google 


ANTHONY    V.  CAMPBELL.  215 

tion  and  recovered  a  judgment  against  the  Kansas  Investment  Com- 
pany on  November  27,  1897,  in  the  sum  of  $10,621.52.  After  the 
issuance  of  the  aforesaid  debentures,  and  some  time  in  July,  1890, 
the  Kansas  Investment  Company  transferred  to  the  Investment  Trust 
Company,  a  Colorado  corporation,  which  is  represented  in  this  pro- 
ceeding by  Bennett  R.  Wheeler,  its  receiver,  all  of  its  property  and 
assets,  including  its  equity  of  redemption  in  the  securities  at  that 
time  held  by  the  Boston  Company,  which  had  been  deposited  to  se- 
cure the  payment  of  the  aforesaid  debenture  bonds.  This  latter  in- 
vestment company,  which  for  convenience  will  be  referred  to  as  the 
"Colorado  Company,"  appears  to  have  been  organized  by  the  stock- 
holders and  officers  of  the  Kansas  Investment  Company,  most  of 
whom  exchanged  their  stock  in  the  Kansas  Company  for  stock  in 
the  Colorado  Company ;  the  purpose  of  the  stockholders  and  officers 
being,  apparently,  to  conduct  operations  in  future  under  a  Colorado 
charter,  which  would  impose  less  liability  on  them  as  stockholders 
than  was  imposed  at  the  time  by  the  laws  of  Kansas.  If  there  was 
a  different  motive  in  organizing  a  successor  corporation  under  the 
laws  of  Colorado,  we  have  failed  to  discover  it.  The  securities  that 
were  thus  transferred  to  the  Colorado  Company,  consisting  of  notes 
and  mortgages,  and  land  mostly  situated  in  Kansas,  were  of  great 
value.  The  Colorado  Company,  after  its  organization,  was  con- 
trolled and  managed  by  substantially  the  same  persons  who  had  pre- 
viously controlled  and  managed  the  Kansas  Investment  Company, 
hereafter  termed  the  "Kansas  Company."  Afterwards,  during  the 
years  1893  and  1894,  the  Colorado  Company  issued  a  large  number 
of  debentures,  amounting  in  the  aggregate  to  $2,500,000,  and  at  the 
same  time  transferred  the  bulk  of  its  assets,  which  also  consisted  of 
notes  and  mortgages,  to  the  City  Real  Estate  Trust  Company,  a 
Kansas  corporation,  as  trustee,  to  secure  the  payment  of  its  deben- 
tures. This  latter  company  will  be  referred  to  hereafter  as  the  "Real 
Estate  Company."  Its  agreement  with  the  Real  Estate  Company, 
whereby  the  latter  was  constituted  a  trustee,  contemplated  obtaining 
possession  of  the  securities  of  the  Kansas  Company  then  in  the  hands 
of  the  Boston  Company,  and  the  transfer  of  the  same  to  the  Real 
Estate  Company  as  security  for  its  own  larger  issue  of  debentures. 
To  accomplish  this  object  the  Colorado  Company  made  a  proposition 
to  the  Scotch  debenture  holders  to  exchange  the  debentures  issued 
by  the  Kansas  Company  for  the  new  debentures  of  the  Colorado 
Company  which  were  to  become  due  on  June  i,  •1904.  All  of  the 
Scotch  debenture  holders,  except  Campbell,  consented  to  this  ex- 
change subsequent  to  November  I,  1894,  when  their  debentures 
matured ;  and  shortly  thereafter  they  surrendered  the  old  debentures 
of  the  Kansas  Company  to  the  Colorado  Company,  receiving  in  lieu 
thereof  the  debentures  of  the  last-named  company,  which  were 
termed  "General  Issue  Debentures."  Inasmuch  as  Campbell  reused 
to  accept  the  debentures  of  the  Colorado  Company,  and  insisted  on 
payment  of  the  debentures  of  the  Kansas  Company  which  were  held 
by  him,  the  Colorado  Company  was  unable  to  obtain  possession  of 
the  securities  deposited  with  the  Boston  Company,  and  was  unable  to 
deposit  them  with  the  Real  Estate  Company  as  security  for  its  "gen- 
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eral  issue  debentures,"  as  it  had  contemplated  doing.  To  overcome 
this  latter  difficulty,  it  resorted  to  the  expedient  of  calling  upon  the 
Boston  Company,  as  trustee,  to  sell  the  securities  in  its  hands  at 
public  auction,  on  the  pretense  that  such  a  sale  was  necessary  to  pay 
off  and  discharge  the  outstanding  debentures  of  the  Kansas  Com- 
pany, all  of  which,  with  the  exception  of  the  four  held  by  Campbell, 
were  then  in  its  hands ;  the  same  having  been  taken  up  and  retired 
with  its  own  debentures.  At  the  sale  made  by  the  Boston  Company, 
as  trustee,  in  pursuance  of  the  request  for  such  a  sale,  which  emanat- 
ed ostensibly  from  the  Real  Estate  Company,  but  was  made  in  fact 
by  the  Colorado  Company,  the  securities  were  sold  by  the  trustee  on 
June  19,  189s,  and  were  purchased  by  George  C.  Morrell  for  the 
sum  of  $15,600.  After  the  sale  of  the  pledged  securities  they  were 
delivered  by  Morrell  to  the  Real  Estate  Company,  which  occupied 
the  same  office  as  the  Colorado  Company,  and  was  controlled  by  the 
same  persons.  The  Boston  Company  received  in  cash  for  securi- 
ties of  the  par  value  of  $255,000  the  sum  of  $612 ;  that  being  the  dis- 
tributive share  of  the  purchase  money  which  was  due  to  Campbell  as 
the  holder  of  four  debentures,  amounting  to  about  $10,000..  The 
trial  court  adjudged  that  this  sale  was  fraudulent  and  void,  and  that  it 
be  held  for  naught,  in  so  far  as  Campbell  was  concerned,  and  that  the 
securities  passed  into  the  hands  of  the  Real  Estate  Company  and  sub- 
sequently into  the  hands  of  the  receiver  of  the  Colorado  Company, 
cumbered  with  a  lien  in  favor  of  Campbell  for  the  payment  pro  rata 
of  the  four  debentures  by  him  held.  Anthony  and  Wheeler,  the 
appellants  in  case  No.  1,515,  insist  that  this  part  of  the  decree  is  erro- 
neous, which  contention  on  their  part  presents  the  principal  ques- 
tions to  be  determined  by  that  appeal.  The  propositions  advanced 
by  the  appellants  in  support  of  this  general  contention  that  we  deem 
it  necessary  to  consider  are  as  follows:  First,  that  the  trial  court 
improperly  allowed  Campbell,  the  intervener,  to  amend  his  interven- 
ing complaint  by. alleging  in  such  amended  pleading  that  the  sale  of 
the  securities  by  the  Boston  Company  on  June  19,  1895,  was  fraud- 
ulent and  void ;  second,  that  the  sale  in  question,  in  view  of  all  the 
circumstances  which  attended  it,  was  neither  fraudulent  nor  void- 
able; third,  that  the  Boston  Company  was  a  necessary  party  to  a 
proceeding  which  was  intended  to  challenge  the  validity  of  a  sale 
made  by  that  company  as  a  trustee;  fourth,  that  the  intervener's 
right  to  the  relief  eventually  granted  by  the  trial  court  was  barred 
by  laches ;  and,  lastly,  that  the  intervener  has  ratified  the  sale  in  ques- 
tion, and  for  that  reason  cannot  be  heard  at  this  time  to  question  its 
validity.  We  will  consider  these  propositions  in  the  order  in  which 
they  are  above  stated. 

In  support  of  the  first  proposition  it  is  said  that  the  intervener 
should  not  have  been  allowed  to  amend  his  intervening  complaint 
so  as  to  challenge  the  validity  of  the  sale  that  was  made  by  the 
Boston  Company,  since  in  his  original  complaint  he  failed  to  state 
any  such  ground  for  relief,  but  averred  the  existence  of  a  general  lien 
upon  all  of  the  securities  in  the  hands  of  the  receiver  in  favor  of  all 
the  creditors  of  the  Kansas  Investment  Company,  growing  out  of  the 
transfer  by  that  company  of  all  its  assets  to  the  Colorado  Company 
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in  July,  1890,  under  the  circumstances  heretofore  stated.  It  is 
claimed,  in  substance,  that  because  such  a  general  lien  was  asserted 
in  the  original  complaint  the  intervener  had  no  right  to  mend  his  hold 
and  to  seek  relief  on  other  grounds.  It  will  be  observed,  however, 
that  the  two  grounds  of  recovery  are  in  no  wise  inconsistent,  since 
one  asserts  a  general  and  the  other  a  specific  Hen;  also  that  relief 
might  have  been  claimed  for  both  reasons  in  the  original  complaint 
without  rendering  it  multifarious;  and  that  both  grounds  of  recovery 
were  in  fact  relied  upon  at  the  trial.  Furthermore,  the  intervener 
claimed  that  he  did  not  discover  the  invalidity  of  the  sale  that  had 
been  made  by  the  Boston  Company  until  he  had  taken  certain  testi- 
mony in  support  of  his  original  complaint,  and  that  his  failure  to 
allege  originally  that  the  sale  was  invalid  was  due  to  his  ignorance 
of  the  facts  which  rendered  it  so.  It  should  also  be  observed  that 
the  record  fails  to  disclose  that  the  appellants  saved  an  exception  to 
the  action  of  the  court  in  permitting  the  original  complaint  to  be 
amended.  After  it  was  amended  they  answered  the  amended  com- 
plaint, and  the  case  proceeded  to  a  final  hearing  without  objection 
on  their  part.  In  view  of  these  considerations,  the  appellants  can- 
not be  heard  to  complain  of  the  amendment  in  this  court.  It  rested 
in  the  discretion  of  the  lower  court,  at  the  time  leave  to  amend  the 
complaint  was  asked,  to  grant  or  refuse  such  request,  and  we  are  un- 
able to  say  that  such  discretionary  power  was  abused  or  exercised 
differently  than  it  ought  to  have  been.  The  court  had  taken  the 
securities  in  controversy  into  its  possession  for  the  purpose  of  ad- 
ministration at  the  instance  of  L.  W.  Anthony,  one  of  the  general 
issue  debenture  holders.  Having  the  securities  in  its  exclusive  con- 
trol, it  was  bound  to  listen  to  the  complaints  of  third  parties  who 
asserted  a  superior  right  thereto  on  any  legal  or  equitable  ground. 
Campbell,  the  intervener,  claimed  a  superior  right  to  the  payment  of 
his  demand  out  of  the  proceeds  of  these  securities,  first,  on  the 
ground  that  they  had  passed  into  the  possession  of  the  Colorado 
Company  cumbered  with  a  general  lien  in  favor  of  the  creditors  of 
the  Kansas  Company,  because  the  former  company  had  not  paid 
value  for  the  securities,  and  was  in  reality  the  Kansas  Company  un- 
der a  new  name.  Later  he  discovered,  or  thought  that  he  had  dis- 
covered, that  the  specific  lien  which  was  created  in  his  favor  as  a 
debenture  holder  by  the  deposit  of  the  securities  with  the  Boston 
Company  had  not  been  foreclosed,  whereupon  he  sought  leave  to 
amend  his  complaint  by  charging  this  additional  fact.  We  per- 
ceive no  reason  why  such  leave  should  have  been  denied,  inasmuch 
as  it  did  not  alter  the  kind  of  relief  which  he  was  seeking  to  obtain 
as  against  the  general  issue  debenture  holders,  provided  the  lower 
court  was  satisfied  that  the  material  facts  which  led  to  the  amendment 
had  been  discovered  by  the  intervener  since  his  original  complaint 
was  filed.  Such  seems  to  have  been  the  case,  and  in  that  view  the 
amendment  was  properly  allowed. 

Passing  to  the  second  proposition  stated  above,  we  observe  at  the 
outset  that  the  case  before  us  discloses  a  sale  by  a  trustee  of  securi- 
ties which  at  par  amounted  to  a  sum  exceeding  $250,000  for  $15,600, 
or  about  one-sixteenth  of  their  par  value,  of  which  amount  only  $612 
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was  actually  paid  in  money.  This  is  a  fact  which  in  itself  casts  sus- 
picion on  the  fairness  of  the  transaction,  and,  as  the  securities  appear 
to  have  been  worth  about  $175,000,  the  price  at  which  they  were  sold 
justifies  the  inference  that  the  trustee  did  not  exercise  that  degree  of 
care  and  good  faith  which  it  was  bound  to  observe.  Scanning  the 
transaction  more  closely,  it  is  discovered  that  the  request  for  this  sale 
came  from  George  C.  Morrell,  who  was  the  vice  president  and  the 
Boston  agent  of  the  Colorado  Company,  and  that  the  request  was 
made  for  the  sole  purpose  of  destroying  the  lien  existing  in  favor  of 
Campbell,  thus  enabling  the  Colorado  Company  to  get  possession  of 
the  securities  for  a  merely  nominal  sum,  with  a  view  of  depositing 
them  with  the  Real  Estate  Company  as  security  for  its  own  deben- 
tures. This  purpose  was  plainly  stated  in  a  letter  written  on  No- 
vember 5,  1894,  by  the  president  of  the  Colorado  Company  to  the 
Scotch  agent  of  that  company ;  also  in  a  letter  written  by  the  presi- 
dent of  the  Real  Estate  Company  to  the  same  agent  on  March  20, 
1895.  Another  circumstance  to  be  noted  is  that,  when  Morrell  re- 
quested the  Boston  Company  to  sell  the  securities,  neither  he  nor  the 
Real  Estate  Company,  for  which  he  claimed  at  the  time  to  be  acting, 
was  the  owner  of  any  of  the  debentures  to  secure  which  the  securities 
were  held  in  pledge.  The  Boston  Company  was  doubtless  well 
aware  of  that  fact.  The  proposition  made  to  the  Scotch  debenture 
holders  was  a  proposition  by  the  Colorado  Company  to  take  up  and 
pay  off  the  debt  of  the  Kansas  Company  which  matured  November 
I,  1894,  with  its  own  general  issue  debentures.  It  was  this  proposi- 
tion that  the  Scotch  debenture  holders  accepted,  and,  after  the  ex- 
change of  the  securities  had  taken  place  in  Scotland,  the  old  deben- 
tures were  transmitted  to  the  Real  Estate  Company,  which  thereupon 
held  them,  for  and  in  behalf  of  the  Colorado  Company,  as  obligations 
that  had  been  discharged.  It  does  not  appear  that  the  debentures  in 
question  were  surrendered  by  the  owners  thereof  as  existing  obliga- 
tions, or  with  th^  understanding  that  they  should  be  treated  as  such 
and  delivered  to  the  Real  Estate  Company,  and  that  the  latter  com- 
pany, as  owner  of  the  same,  should  thereupon  call  upon  the  Boston 
Company  to  advertise  and  sell  the  securities  in  its  hands  which  were 
pledged  for  their  payment.  No  such  proposition  was  made  to  or 
accepted  by  the  Scotch  debenture  holders.  The  case  has  been  ar- 
gued upon  the  theory  that  the  debentures  were  delivered  to  the  Real 
Estate  Company  by  the  original  owners  upon  the  aforesaid  under- 
standing, but  we  find  no  sufficient  evidence  to  sustain  that  view. 
Our  conclusion  is  that  the  request  for  the  sale  of  the  securities  in 
question  came  from  a  person  who  was  not  entitled  to  make  the  re- 
quest; that  it  was  made  with  a  view  of  getting  possession  of  the 
securities  for  a  trifling  sum,  and  compelling  Campbell  either  to  ac- 
cept general  issue  debentures  for  the  obligations  which  he  then 
owned,  or  to  accept  his  pro  rata  proportion  of  the  small  sum  which 
the  persons  who  devised  the  scheme  expected  to  bid  for  the  securi- 
ties when  they  were  exposed  for  sale.  Aside  from  what  has  been  said, 
it  appears  that  the  Boston  Company  did  not  advise  Campbell,  who 
resided  in  Scotland,  and  who  was  apparently  the  only  person  entitled 
to  demand  an  execution  of  the  trust,  of  the  intended  sale  until  June 
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I,  1895.  This  letter  of  advice  did  not  reach  its  destination  in  Scot- 
land  until  June  13,  1895,  six  days  before  the  sale,  and  it  was  then 
too  late  for  the  intervener  to  take  any  effective  steps  to  protect  his 
interests  at  the  intended  sale.  In  view  of  these  facts,  we  are  of  opin- 
ion that  the  trial  court  very  properly  adjudged  that  the  sale  in  ques- 
tion was  voidable  and  ought  to  be  set  aside.  No  doubt  can  be  enter- 
tained that  the  Boston  Company  was  well  aware  of  the  motive 
which  prompted  Morrell  and  the  companies  which  he  represented 
to  request  a  sale  of  the  securities.  Indeed,  in  view  of  all  the  circum- 
stances of  the  case,  we  can  scarcely  conceive  how  it  could  have  been 
ignorant  of  their  motive,  or  of  the  object  which  they  hoped  to  attain 
by  means  of  the  sale.  It  was  also  well  aware  that  Campbell  held 
certain  debentures  that  had  not  been  retired,  since  it  forwarded  to 
him  a  notice  of  the  intended  sale  on  June  i,  1895.  The  trustee  seems 
to  have  lent  its  services  willingly  in  aid  of  a  scheme  that  was  intended 
to  prejudice  the  rights  of  one  of  the  beneficiaries  in  the  trust,  and, 
in  furtherance  of  that  scheme,  permitted  the  trust  securities  to  be 
sold  for  a  sum  which  was  grossly  inadequate.  It  goes  without  say- 
ing that  a  sale  made  under  such  circumstances  by  a  trustee  cannot 
be  upheld,  and  ought  to  be  either  set  aside  by  a  court  of  equity, 
or  treated  simply  as  a  nullity.  Drury  v.  Cross,  7  Wall.  299,  19 
L.  Ed.  40;  Goode  v.  Comfort,  39  Mo.  313;  Howard  v.  Ames,  3 
Mete.  (Mass.)  308,  311;  Littell  v.  Grady,  38  Ark.  584;  Cook,  Stock 
&  S.  §  815. 

By  their  third  proposition  the  appellants  assert  that,  although  the 
sale  in  question  was  invalid,  yet  the  Boston  Company  was  an  indis- 
pensable party  to  any  proceeding  which  might  be  brought  to  have 
the  sale  adjudged  invalid,  and  that  the  decree  below  should  be  re- 
versed because  the  Boston  Company  was  not  made  a  party  to  the 
action.  It  will  be  conceded,  of  course,  that  the  Boston  Company 
would  have  been  a  proper  party  to  the  proceeding  which  was  inaugu- 
rated in  Kansas  by  the  filing  of  the  amended  intervening  complaint. 
It  is  obvious,  however,  that  it  could  not  have  been  made  a  party 
otherwise  than  by  the  voluntary  entry  of  its  appearance  as  an  inter- 
vener, because  it  was  a  foreign  corporation ;  and  we  are  unwilling  to 
hold  that  no  relief  could  be  afforded  to  the  intervener  because  the 
Boston  Company  did  not  elect  to  intervene.  It  is  also  manifest  that 
Campbell  could  not  have  proceeded  against  the  Boston  Company 
with  a  view  of  annulling  the  sale  except  by  an  original  bill  exhibited 
against  that  company,  and  that  he  could  not  proceed  against  it  in 
Kansas  by  an  original  bill,  because  it  was  a  Massachusetts  corpora- 
tion, unless  it  elected  to  enter  its  appearance  to  the  action,  waiving 
the  issuance  and  service  of  process.  On  the  other  hand,  the  assets 
in  controversy,  consisting  of  notes  and  mortgages  on  which  Campbell 
claimed  a  prior  lien,  were  in  the  exclusive  custody  of  the  federal  court 
sitting  in  Kansas,  and  were  undergoing  administration  there,  and 
were  liable  to  be  distributed  at  any  time  for  the  sole  benefit  of  the 
holders  of  the  general  issue  debentures.  For  these  reasons,  and  be- 
qausc  the  property  was  of  such  a  nature  that  the  title  would  pass  by 
delivery,  he  was  compelled  to  intervene  for  the  protection  of  his  in- 
terests.    By  thus  intervening  in  the  court  which  had  the  custody  of 
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the  assets,  and  by  asserting,  as  he  did,  that  his  lien  had  not  been  ex- 
tinguished by  the  sale  in  Boston,  and  by  asking  that  the  securities 
in  controversy  be  administered  by  the  court  having  charge  thereof 
for  his  benefit,  as  well  as  for  the  benefit  of  the  general  issue  debenture 
holders,  the  intervener,  in  effect,  elected  to  follow  the  assets,  looking 
to  them  for  the  satisfaction  of  his  debt,  rather  than  to  an  action 
against  the  trustee,  who  had  made  an  improper  sale,  and  by  so  doing 
had  suffered  the  securities  to  escape  from  its  custody.  What  the 
intervener  really  asked  by  his  intervention  was  that  the  sale  which 
had  taken  place  in  Boston  should  be  ignored  or  treated  as  a  nullity ; 
that  he  be  permitted  to  deposit  in  court  the  sum  of  $612  for  the  bene- 
fit of  whom  it  might  concern,  that  being  the  total  sum  of  money  that 
had  been  realized  at  the  sale  by  the  Boston  Company;  that  the 
priginal  lien  created  in  his  favor  be  treated  as  still  subsisting;  and 
that  the  same  be  recognized  and  enforced  in  the  future  administra- 
tion of  the  securities.  We  can  perceive  no  substantial  reason  why 
the  intervener  should  not  have  been  permitted  to  make  the  election 
aforesaid,  and  to  demand  the  relief  last  stated.  The  sale  that  was 
made  in  Boston  was  a  mere  private  sale  conducted  by  one  who  acted 
in  the  transaction  not  in  pursuance  of  the  order  or  decree  of  any 
court,  but  merely  as  a  private  agent  of  the  intervener  and  the  pledgor. 
The  property  involved  was  personal  property,  the  title  whereof  would 
pass  by  delivery.  The  Boston  Company  had  no  substantial  interest 
in  the  controversy  after  the  intervener  had  elected  to  follow  the 
pledged  securities  into  the  hands  of  the  receiver  of  the  Colorado 
Company,  and  to  look  to  them,  rather  than  to  his  agent,  the  trustee, 
for  the  satisfaction  of  his  claim.  Moreover,  the  persons  for  whose 
benefit  the  securities  had  been  obtained  from  the  Boston  Company 
and  placed  in  the  hands  of  the  Real  Estate  Company,  namely,  the 
general  issue  debenture  holders,  were  all  represented  in  the  action 
wherein  the  intervention  was  filed  by  the  receiver  of  the  Colorado 
Company.  The  court  had  before  it,  therefore,  all  the  persons  who 
had  a  substantial  interest  in  the  controversy  which  was  raised  by 
the  intervention,  as  well  as  the  power  to  distribute  the  proceeds  of 
the  securities  fairly  and  equitably  among  the  rival  claimants.  Equity 
rule  No.  47  provides  that : 

"In  all  cases  where  it  shall  appear  to  the  court  that  persons,  who  might 
otherwise  be  deeined  necessary  or  proper  parties  to  the  suit,  cannot  be  made 
parties  by  reason  of  their  being  out  of  tiie  Jurisdiction  of  the  court,  or 
incapable  otherwise  of  being  made  parties,  or  because  their  Joinder  would 
oust  the  Jurisdiction  of  the  court  as  to  the  parties  before  the  court,  the  court 
may,  in  their  discretion,  proceed  in  the  cause  without  malting  such  persons 
parties;  and  in  such  case  the  decree  shaU  be  without  prejudice  as  to  the 
rights  of  the  absent  parties." 

The  case  at  bar,  in  our  judgment,  falls  fairly  within  the  provisions 
as  well  as  the  spirit  of  this  rule.  It  was  beyond  the  power  of  the  in- 
tervener to  make  the  Boston  Company  a  party  to  the  suit  in  Kansas 
in  which  he  found  it  necessary  to  intervene.  A  suit  in  Boston  would 
have  occasioned  much  unnecessary  delay  and  expense,  and  while  it 
was  pending  the  securities  in  question  might  have  been  distributed 
by  the  court  "which  had  them  in  its  custody.  Besides,  such  interest 
in  the  controversy,  if  any,  as  the  Boston  Company  may  have  had, 


Digitized  by 


Google 


ANTHONY   V.  CAMPBELL.  221 

could  be  fully  protected  by  appropriate  reservations  contained  in 
the  decree.  Under  the  provisions  of  the  rule,  it  would  seem  that 
when  complete  relief  can  be  afforded  to  the  parties  who  are  before 
the  court  without  prejudice  to,  or  with  reservations  in  the  decree 
which  will  fully  protect  the  rights  of,  an  interested  third  person  who 
is  not  before  the  court  and  cannot  be  brought  within  its  jurisdiction, 
such  third  person  should  not  be  deemed  an  indispensable  party.  As 
the  case  in  hand  is  one  which  falls  within  the  latter  category,  we  are 
of  opinion  that  the  Boston  Company  was  not  an  indispensable  party, 
and  that  the  contention  to  the  contrary  should  be  overruled. 

The  fourth  and  fifth  propositions  on  which  the  appellants  rely  are 
closely  related,  and  may  be  considered  together.  By  these  proposi- 
tions they  assert,  in  substance,  that  Campbell  is  in  no  position  to 
question  the  validity  of  the  sale  that  was  made  by  the  Boston  Com- 
pany, because  he  has  been  guilty  of  laches  in  not  challenging  it  at 
an  earlier  date,  and  because  he  has,  in  effect,  ratified  it,  by  accept- 
ing his  proportion  of  the  proceeds  of  the  sale.  The  charge  of  laches 
is  based  on  the  ground  that  Campbell  did  not  attempt  to  have  the 
sale  set  aside  or  treated  as  a  nullity  until  November  21,  1898,  the 
sale  having  taken  place  June  19,  1895,  whereas  a  statute  of  the 
state  of  Kansas  (Gen.  St.  Kan.  1897,  c.  95,  §  12,  subd.  3)  provides, 
in  substance,  that  an  action  for  relief  on  the  ground  of  fraud  must 
be  brought  within  two  years;  "the  cause  of  action  in  such  cases 
not  to  be  deemed  to  have  accrued  until  the  discovery  of  the  fraud." 
It  is  claimed  that  this  provision  of  the  statute  should  be  held,  by 
analogy,  to  bar  his  right  to  equitable  relief.  The  merits  of  this  con- 
tention can  be  best  determined  by  a  brief  statement  of  certain  con- 
clusions of  fact  which  have  been  reached  after  a  careful  perusal 
of  the  testimony.  On  August  5,  1895,  Campbell,  who  at  all  times 
resided  in  Scotland,  was  advised  by  the  Boston  Company  that  the 
securities  in  controversy  had  been  sold  for  the  benefit  of  the  deben- 
ture holders  of  the  Kansas  Company  to  George  C.  Morrell  foi:  a 
price  that  would  net  $30.60  upon  each  i  100  of  outstanding  deben- 
tures. At  that  rate  Campbell  was  entitled  to  receive  about  $612  on 
account  of  the  four  debentures  which  he  owned.  No  further  in- 
formation was  vouchsafed  to  him  concerning  the  sale,  or  the  cir- 
cumstances attending  it,  or  the  disposition  that  had  been  made  of 
the  securities.  Some  time  thereafter  Campbell  employed  certain 
attorneys  who  resided  in  Kansas  to  attend  to  his  interests  in  this 
country.  These  attorneys  advised  an  action  at  law  upon  the  four 
debentures  which  he  held,  against  the  Kansas  Company,  that  had 
issued  them,  together  with  certain  supplementary  proceedings  to 
be  thereafter  taken  against  the  stockholders  of  that  company.  An 
action  was  accordingly  brought  upon  the  debentures,  which  resulted 
in  a  judgment  against  the  Kansas  Company  on  November  27,  1897. 
Before  this  action  was  brought,  and  while  it  was  pending,  the  inter- 
vener's attorneys  appear  to  have  had  several  interviews  with  the 
officers  of  the  (Colorado  Company  at  the  main  office  of  that  com- 
pany, in  the  city  of  Topeka,  Kan.,  in  the  course  of  which  they  wer^e^ 
informed  that  the  securities  that  had  been  sold  in  Boston  had  turned 
out  to  be  practically  worthless,  and  had  been  sold  by  the  trustee  for 
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about  7  per  cent,  of  their  face  value.  This  information  was  believed 
to  be  reliable,  and  was  communicated  to  the  intervener  by  his  at- 
torneys as  early  as  August  15,  1895.  Acting  upon  the  knowledge 
which  they  had  so  acquired,  the  intervener's  attorneys  advised  him 
to  accept  his  percentage  of  the  supposed  proceeds  of  the  sale,  and 
in  compliance  with  such  advice  a  power  of  attorney  was  transmitted 
to  them,  by  virtue  of  which  the  sum  of  $612  was  collected  from  the 
Boston  Company  about  May  i,  1897.  Upon  the  whole,  we  are  of 
opinion  that  the  testimony  fully  warrants  the  conclusion  that  when 
this  money  was  accepted  neither  the  intervener  nor  his  attorneys 
were  acquainted  with  the  value  of  the  "securities,  or  the  material 
circumstances  attending  the  sale  which  rendered  it  invalid.  Neither 
the  intervener  nor  his  attorneys  appear  to  have  known,  until  the 
fact  was  developed  by  the  testimony  which  was  taken  after  the 
original  intervening  complaint  had  been  filed,  that  the  request  for 
the  sale  of  the  securities  came  from  one  of  the  officers  of  the  Col- 
orado Company,  which  at  the  time  held  most  of  the  debentures  as 
lifeless  obligations;  having  received  them,  as  before  explained,  in 
exchange  for  its  own  debentures.  The  intervener  does  not  appear 
to  have  known  the  conditions  on  which  the  other  Scotch  debenture 
holders  had  eventually  surrendered  them  to  the  Colorado  Company. 
Neither  he  nor  his  attorneys  appear  to  have  known  that  the  securi- 
ties, after  the  sale,  passed  into  the  actual  custody  of  the  Colorado 
Company,  and  were  by  it  handed  over  to  the  Real  Estate  Company, 
while  they  were  certainly  unaware  that  the  alleged  sale  had  been 
contrived,  not  for  the  purpose  of  realizing  the  full  value  of  the  se- 
curities in  money,  but  with  a  view  of  depriving  the  intervener  of  all 
interest  therein  for  a  trifling  sum.  Knowledge  of  these  facts  in  an 
authentic  form  came  to  the  intervener  only  after  the  original  inter- 
vening complaint  was  filed.  Previously  thereto  he  seems  to  have 
had  good  reason  to  suppose  that  the  sale  had  been  conducted  in 
good  faith  for  his  benefit,  that  the  securities  were  of  little  value,  that 
they  had  probably  been  sold  for  nearly  as  much  as  they  were  worth, 
and  that  by  reason  of  the  sale  they  had  passed  beyond  his  reach, 
and  were  most  likely  in  the  hands  of  innocent  purchasers  for  value. 
In  the  light  of  these  findings,  the  claim  that  the  right  asserted  by 
the  intervener  to  impeach  the  sale  of  the  securities  is  barred  by 
laches  or  has  been  lost  by  ratification  is  obviously  untenable.  The 
intervener  did  not  discover  the  material  facts  which  rendered  the 
sale  voidable  until  within  two  years  preceding  the  filing  of  his 
amended  intervening  complaint,  and  it  cannot  be  successfully  urged 
that  he  ought  to  have  discovered  them  at  an  earlier  date,  and  is 
chargeable  with  negligence  because  he  failed  to  do  so.  He  resided 
abroad,  and  was  dependent  for  information  concerning  the  sale 
upon  the  trustee  who  had  conducted  it,  and  upon  his  attorneys  who 
resided  in  Kansas,  who  received  their  information  concerning  the 
sale  from  the  same  source,  and  also  from  the  Colorado  Company. 
He  was  dealing  with  corporations  who  were  supposed  to  be  both 
reliable  and  responsible.  He  was  advised  by  the  Boston  Company 
that  the  securities  in  controversy  when  exposed  to  sale  at  public 
auction  had  only  brought  a  small  sum,  which  fact  tended  to  con- 
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firm  the  report  of  his  own  attorneys  that  the  securities  held  in  pledge 
by  the  trustee  had  turned  out  to  be  of  comparatively  little  value. 
After  receiving  such  a  report  concerning  the  value  of  the  securi- 
ties, and  believing,  doubtless,  that  they  were  of  little  value,  and 
without  knowledge  that  the  securities  had  passed  immediately  into 
the  possession  of  the  Colorado  Company,  and  had  been  delivered 
by  it  to  the  Real  Estate  Company  as  security  for  its  own  debentures, 
the  intervener  elected,  as  it  seems,  to  pursue  the  stockholders  of 
the  Kansas  Company  by  first  obtaining  a  judgment  on  his  deben- 
tures, as  he  was  advised  to  do.  In  view  of  all  the  circumstances, 
we  fail  to  perceive  in  such  conduct  any  want  of  reasonable  diligence. 
The  intervener  \yas  not  bound  to  assume,  on  such  information  as 
he  possessed,  that  the  Colorado  Company  had  devised  a  scheme 
to  obtain  possession  of  the  securities  and  to  destroy  his  interest 
therein,  and  that  the  trustee  had  willingly  aided  in  the  accomplish- 
ment of  that  purpose.  Unless  he  had  very  strong  reasons  to  sus- 
pect the  contrary,  he  had  the  right  to  presume  that  the  sale  had 
been  fairly  conducted,  and  that  the  securities  had  been  sold  for  a 
fair  price,  and  were  beyond  his  reach,  in  the  hands  of  a  bona  fide 
purchaser.  At  all  events,  the  receiver,  as  the  representative  of  the 
Colorado  Company,  ought  not  to  insist  that  the  intervener  should 
have  acted  on  a  different  presumption.  If  it  be  conceded,  therefore, 
that  the  case  at  bar  (the  same  being  an  intervention  in  a  pending 
cause)  is  an  action  for  relief  on  the  ground  of  fraud,  within  the 
purview  of  the  Kansas  statute,  as  to  which  no  definite  opinion  need 
be  expressed  at  this  time,  yet  the  intervener's  right  to  relief  is  not 
barred  by  limitation  or  laches.  There  is  even  less  reason  for  say- 
ing that  the  intervener  has  lost  his  right  to  relief  by  ratification, 
since  one  will  not  be  held  to  have  ratified  an  unlawful  transaction 
which  he  had  a  right  to  disaffirm,  except  by  the  doing  of  some  act 
which  manifests  a  clear  intent  to  affirm  the  transaction  after  he  has 
acquired  full  knowledge  of  all  the  material  facts  which  rendered 
the  transaction  impeachable.  Under  the  foregoing  findings,  Camp- 
bell had  no  such  knowledge  of  the  facts  rendering  the  sale  of  the 
securities  voidable  when  he  accepted,  or  empowered  his  attorneys 
to  accept,  the  sum  of  $612  as  a  part  of  the  proceeds  of  the  sale. 

The  result  is  that  there  is  no  merit  in  the  appeal  prosecuted  by 
Anthony  and  by  the  receiver  of  the  Colorado  Company. 

In  support  of  the  cross  appeal  in  case  No.  1,516,  the  intervener 
contends  that  the  sum  awarded  to  him  by  the  decree  of  the  lower 
court  was  inadequate,  and  that  it  should  have  decreed  the  full  pay- 
ment of  his  judgment  against  the  Kansas  Company  out  of  the  pro- 
ceeds- of  the  securities  in  the  hands  of  the  receiver  of  the  Colorado 
Company  which  were  originally  pledged  with  the  Boston  Company 
to  secure  the  Scotch  debenture  holders.  The  reason  assigned  in 
support  of  this  contention  which  deserves  the  .most  consideration 
is  as  follows:  That,  when  the  other  Scotch  debenture  holders  of 
the  Kansas  Company  exchanged  their  holdings  for  general  issue 
debentures  of  the  Colorado  Company,  they  released  the  former 
company  from  all  liability  as  a  debtor,  and  also  relinquished  their 
Hen  on  the  securities  then  held  in  pledge  by  the  Boston  Company, 


Digitized  by 


Google 


224  112  FEDERAL  REPORTER. 

thereby  leaving  them  in  the  hands  of  the  latter  company  as  security 
for  the  payment  of  the  four  debentures  which  were  owned  by  the 
intervener,  and  not  exchanged.  This,  however,  is  a  very  partial 
view  of  the  transaction,  and  overlooks  some  material  considera- 
tions. When  the  other  Scotch  debenture  holders  exchanged  their 
bonds  for  general  issue  debentures  of  the  Colorado  Company,  they 
neither  intended  to  relinquish  their  lien  on  the  securities  in  ques- 
tion nor  to  leave  them  in  the  hands  of  the  trustee  as.  security  for 
the  four  debentures  which  were  held  by  Campbell.  If  it  had  been 
suggested  to  them  that  such  might  be  the  result  of  the  exchange, 
we  are  satisfied  that  it  would  never  have  been  effected.  The  Colo- 
rado Company  proposed  the  exchange  on  the  express  condition 
that  the  general  issue  debentures  to  be  delivered  in  exchange  should 
be  secured  by  a  deposit  with  the  trustee  of  "all  mortgages  and  as- 
sets of  the  Colorado  Company,"  including,  of  course,  the  securities 
then  in  the  hands  of  the  Boston  Company.  This  proposition  was 
accompanied  by  a  representation  that  the  securities  which  would 
be  hypothecated  would  amount  to  140  per  cent,  of  the  outstanding 
debentures  to  be  thereby  secured.  This  proposition  was  referred 
by  the  Scotch  debenture  holders  to  a  committee  of  their  number 
for  examination  and  report.  The  committee  so  appointed  at  first 
recommended  as  one  of  the  conditions  of  the  exchange  that  the 
securities  then  held  by  the  Boston  Company  should  remain  in  its 
custody  as  a  special  security  for  the  general  issue  debentures  which 
were  issued  to  them  in  exchange  for  the  old  obligations,  but  it  was 
finally  persuaded  to  relinquish  this  claim  because  the  Colorado  Com- 
pany in  reply  thereto  represented  that  it  desired  to  place  all  of  its 
general  issue  debentures  on  a  plane  of  perfect  equality,  so  far  as  the 
security  pledged  for  their  payment  was  concerned,  and  that  as  all 
of  its  notes,  mortgages,  and  other  assets  were  to  be  hypothecated 
for  the  payment  of  the  general  iss'ue  debentures,  the  holders  of  the 
old  obligations  by  the  proposed  exchange  would  have  greater  se- 
curity than  they  had  previously  held.  It  is  undeniable  that  the  ex- 
change was  assented  to  by  the  Scotch  debenture  holders  upon  the 
understanding  that  the  Boston  securities  were  to  form  a  part  of  the 
security  for  the  general  issue  debentures,  and  it  is  a  fair  inference 
from  the  testimony  that  when  they  surrendered  their  old  bonds  to 
consummate  the  exchange  they  supposed  that  all  the  holders  of  such 
bonds  had  agreed  to  the  exchange,  and  that  all  the  notes  and  mort- 
gages held  by  the  Boston  Company  would  immediately  become  sub- 
ject to  a  first  lien  to  secure  the  payment  of  the  new  obligations. 
Nor  is  there  any  evidence  tending  to  show  that  after  the  exchange 
had  been  effected  the  Scotch  debenture  holders,  or  any  of  them, 
became  parties  to  the  scheme  to  sell  the  securities  in  the  custody 
of  the  Boston  Company,  and  acquire  control  of  them  in  the  man- 
ner heretofore  outlined.  That  scheme  appears  to  have  been  con- 
ceived and  carried  out  by  the  officers  of  the  Colorado  Company 
with  such  aid  as  they  were  able  to  obtain  from  the  trustee,  or,  at 
least,  if  the  scheme  was  ever  communicated  to  or  aided  in  any  way 
by  any  of  the  debenture  holders  who  were  benefited  thereby,  such 
fact  is  not  disclosed  by  the  present  record.    Under  these  circum- 
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Stances,  it  would  be  manifestly  inequitable  to  hold  that  the  wrong- 
ful conduct  of  the  Colorado  Company  whereby  the  sale  of  the  se- 
curities by  the  trustee  was  invalidated  entitles  the  intervener  to  claim 
payment  in  full  out  of  the  proceeds  of  the  securities  acquired  from 
the  Boston  Company,  before  the  other  Scotch  debenture  holders 
can  share  therein,  although  they  were  in  no  way  concerned  in  the 
wrongful  act,  and  doubtless  were  not  aware  of  the  means  that  had 
been  resorted  to  by  the  Colorado  Company  and  the  Real  Estate 
Company  to  obtain  possession  of  the  securities.  Nor  is  such  a  rul- 
ing necessary  to  preserve  the  contract  rights  of  the  intervener.  By 
the  terms  of  the  original  deposit  of  the  securities  with  the  Boston 
Company  the  intervener  became  entitled,  as  the  holder  of  four  deben- 
tures, to  V^'>  or  4  per  cent.,  of  the  proceeds  of  the  securities  when 
they  should  be  sold;  and  as  against  his  fellow  debenture  holders, 
who  exchanged  their  bonds  for  general  issue  debentures  on  condi- 
tion that  the  Boston  securities  should  be  pledged  for  their  payment, 
he  is  only  entitled  to  insist  that  he  should  receive  such  a  per- 
centage of  the  proceeds  of  the  securities  as  was  originally  promised. 
If  he  receives  the  sum  originally  promised,  he  is  not  entitled  to  com- 
plain, especially  in  a  controversy  like  the  one  at  bar,  which  is  not 
a  controversy  between  him  and  the  Colorado  Company,  but  is  a 
controversy  between  him  and  the  other  Scotch  debenture  holders, 
who  are  insisting  that  their  claim  upon  the  securities  is  fully  as  meri- 
torious as  that  of  the  intervener.  In  the  latter  view  we  fully  concur, 
since  they  have  done  no  wrong,  and  were  not  parties  to  the  scheme 
to  deprive  the  intervener  of  his  interest  in  the  securities. 

It  is  furthermore  insisted  by  the  intervener  that,  in  addition  to  the 
special  lien  aforesaid,  he  has  a  species  of  general  equitable  lien  on 
all  the  notes,  mortgages,  and  real  estate  now  in  the  hands  of  the 
receiver,  growing  out  of  the  circumstance,  heretofore  explained, 
that,  II  years  since,  the  Kansas  Company  transferred  all  of  its  assets 
to  the  Colorado  Company,  without  other  consideration  than  the 
capital  stock  of  the  latter  company.  The  theory  of  the  intervener 
is  that  he  is  now  the  sole  creditor  of  the  Kansas  Company,  all  of 
its  other  creditors  having  accepted  obligations  of  the  Colorado  Com- 
pany in  payment  of  their  debts ;  that  a  large  part  of  the  assets  how 
in  the  receiver's  hands  are  the  assets,  or  the  proceeds  of  assets, 
which  formerly  belonged  to.  the  Kansas  Company ;  and  that,  being 
the  sole  creditor  of  the  last-named  company,  he  should  be  paid  in 
full  in  preference  to  every  one  else,  although  they  were  mostly, 
if  not  entirely,  originally  creditors  of  the  Kansas  Company.  This 
proposition  has  been  argued  at  much  length  by  learned  counsel  for 
the  intervener,  but,  after  a  careful  consideration  of  the  argument, 
we  have  not  been  able  to  conclude  that  the  various  propositions 
enunciated  therein  are  sound.  And,  even  if  they  were  sound,  we 
should  nevertheless  be  of  the  opinion  that  the  right  to  recover  full 
payment  on  the  ground  of  a  general  equitable  lien  having  its  origin 
as  far  back  as  the  transfer  of  July,  1890,  has  been  lost  by  laches. 
The  intervener  or  his  counsel  appear  to  have  been  aware  as  early 
as  October,  1894,  and  probably  much  earlier,  that  the  Kansas  Com- 
pany had  ceased  to  do  business  and  transferred  all  of  its  property 
112F.-16 
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to  the  Colorado  Company.  He  was  also  aware,  we  think,  of  the 
material  terms  of  the  transfer,  and  that  the  great  majority  of  the 
creditors  of  the  Kansas  Company  had  either  accepted  or  were  daily 
accepting  the  obligations  of  the  new  company  in  payment  for  their 
respective  claims.  Having  that  information,  and  further  knowledge 
of  the  complications  that  would  necessarily  arise  if  he  remained 
silent,  he  should  have  acted  promptly  if  he  intended  to  challenge 
this  transfer  as  fraudulent,  and  as  having  the  effect  of  impressing 
all  the  assets  of  the  Colorado  Company  with  an  equitable  lien  in  his 
favor.  A  man  cannot  remain  silent  for  three  or  four  years,  knowing 
that  one  corporation  of  which  he  is  a  creditor  has  wrongfully  trans- 
ferred its  property  to  another,  and  that  third  parties  are  dealing 
with  the  new  corporation,  and  trusting  it  on  the  supposition  that 
the  transfer  was  lawful,  and  then  be  heard  to  assert  in  a  court  of 
equity  that  because  of  the  alleged  unlawful  transaction  he  has  an 
equitable  lien  on  all  the  corporate  assets  which  is  superior  to  the 
claims  of  other  creditors.  Such  conduct  evidences  an  intention  or 
a  desire  to  profit  by  the  mistakes  of  innocent  third  parties,  and 
ought  not  to  be  encouraged.  Under  the  conditions  last  indicated, 
therefore,  a  creditor  of  a  corporation  who  proposes  to  challenge  the 
validity  of  a  conveyance  that  it  has  made  to  another  company  of  all 
of  its  assets,  which  he  deems  unlawful,  should  act  promptly  when  he 
is  advised  of  the  transfer,  or  his  right  to  assail  it  will  be  lost  by  ac- 
quiescence. In  the  present  instance- the  testimony  shows  that  the 
intervener  took  no  action  until  nearly  four  years  after  he  was  ad- 
vised of  the  transaction, — ^a  period  of  silence  and  inactivity  which 
must  be  deemed  more  than  sufficient  to  bar  his  right  to  equitable 
relief  on  the  ground  that  he  has  a  general  lien. 

The  decree  of  the  circuit  court  was  formulated,  we  think,  on  the 
right  theory,  and  it  meets  with  our  approval,  except  in  one  minor 
respect,  to  be  now  mentioned;  The  lower  court  awarded  to  the 
intervener  4  per  cent,  of  the  net  proceeds  realized  by  the  receiver 
from  the  Boston'  securities,  upon  the  ground  that  the  sale  of  those 
securities  was  invalid,  and  that  the  special  lien  in  favor  of  the  inter- 
vener had  not  been  extinguished.  It  also  decreed  that  he  should 
receive  4  per  cent:  of  such  sums  as  might  thereafter  be  realized  from 
notes  and  mortgages  in  his  hands  which  had  not  at  the  time  been 
collected.  It  directed  that  the  sum  of  $612  heretofore  received  by 
the  intervener  from  the  Boston  Company  as  his  distributive  share 
of  the  proceeds  of  the  sale  should  be  deducted  from  the  sum  so 
awarded  to  him.  It  is  claimed,  however,  that  the  testimony  shows 
that  prior  to  the  appointment  of  a  receiver  the  R6al  Estate  Company 
or  the  Colorado  Company  had  collected  on  account  of  the  securi- 
ties in  question  the  sum  of  $62,795,  which  had  been  appropriated 
and  used  for  the  exclusive  benefit  of  the  general  issue  debenture 
holders,  and  that  the  intervener  should  have  been  allowed  4  per 
cent,  of  this  sum  in  addition  to  the  aforesaid  allowances.  We  have 
not  been  able  to  verify  the  claim  thus  made  as  to  the  amount  of 
these  collections  prior  to  the  receivership,  but  some  such  collec- 
tions must  have  been  made;  and,  if  they  were,  we  think  that  the 
intervener  is  legally  and  equitably  entitled  to  4  per  cent,  thereof, 
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as  the  special  Hen  in  his  favor  was  not  extinguished  by  the  sale. 
To  the  end,  therefore,  that  the  amount  of  the  collections  prior  to 
the  receivership  may  be  accurately  ascertained,  and  that  a  proper 
allowance  on  account  of  feuch  collections  may  be  made  to  the  inter- 
vener, it  is  ordered  that  this  cause  be  remanded  to  the  circuit  court, 
with  directions  to  ascertain  the  amount  of  said  collections,  if  any 
were  made  prior  to  the  receivership,  and,  having  ascertained  the 
amount,  to  modify  its  original  decree  by  allowing  the  intervener 
4  per  cent,  thereof, — the  same  to  be  paid  out  of  any  funds  now  in 
the  custody  of  the  receiver, — and  that  as  thus  modified  the  decree 
below  stand  affirmed. 

SANBORN,  Circuit  Judge  (dissenting).  In  a  single  respect  the 
opinion  of  the  majority  seems  to  me  to  fail  to  carry  to  its  legitimate 
conclusion  the  admirable  argument  it  contains.  The  securities  in 
the  hands  of  the  Boston  Company  were  pledged  to  secure  the  pay- 
ment of  the  debentures  of  the  Kansas  Company.  Nineteen-twen- 
tieths  of  those  debentures  (all  but  the  one-twentieth  held  by  Camp-  . 
bell)  were  exchanged  by  their  holders  for  the  debentures  of  the  Colo- 
rado Company.  They  were  thereby  paid,  discharged,  and  surren- 
dered. The  securities  in  the  hands  of  the  Boston  Company  were 
discharged  of  all  lien  to  secure  their  payment,  and  these  securities 
were  not  pledged  to  secure  the  payment  of  the  debentures  of  the 
Colorado  Company.  The  result  was  that  these  securities  stood 
pledged  for  the  payment  of  the  four  debentures  held  by  Campbell, 
and  for  the  payment  of  these  alone.  These  securities,  or  their  pro- 
ceeds, have  come  to  the  possession  of  the  receiver  in  this  case,  and 
he  has  realized  from  them  far  more  than  an  amount  sufficient  to 
pay  the  debt  of  Campbell.  Why  should  he  not  first  pay  out  of  the 
proceeds  of  these  securities  the  entire  indebtedness  of  Campbell, 
with  interest  and  costs?  It  does  not  seem  to  me  to  be  material 
that  the  Colorado  Company  and  the  other  holders  of  the  Kansas 
debentures  intended  to  acquire  the  securities  in  the  hands  of  the 
Boston  Company,  and  to  pledge  them  as  security  for  the  indebted- 
ness of  the  Colorado  Company.  If  they  had  such  an  intention,  it 
could  never  have  become  effective  without  the  payment  or  the  dis- 
charge of  the  established  lien  which  Campbell  had  upon  the  securi- 
ties. That  Hen  covered  aH  of  them, — Abound  them  all  to  pay  his 
debt.  It  never  was  discharged,  and  it  seems  to  me  to  remain  unas- 
sailable to  the  present  day.  A.  issues  20  notes  to  20  different  hold- 
ers, and  secures  them  by  a  pledge  of  collaterals.  B.  induces  19 
of  them  to  surrender  their  notes  in  exchange  for  his  own,  and  for 
his  promise  or  intention  to  obtain  the  coHateral  and  pledge  it  to 
secure  his  debts.  He  fails  to  release  it  from  the  Hen  of  A.'s  single 
debtor.  The  result  is  that  the  collateral  stands  pledged  for  the 
payment  of  the  outstanding  debt  of  A.,  and  of  that  debt  alone, 
and  it  cannot  be  lawfully  applied  to  the  payment  of  the  indebted- 
ness of  B.  until  the  single  debt  of  A.  is  first  discharged.  In  my 
opinion,  the  decree  in  this  case  should  be  for  the  payment  of  the 
entire  indebtedness  of  Campbell  from  the  proceeds  of  the  securi- 
ties originally  pledged  to  the  Boston  Company  to  secure  the  deben- 
tures of  the  Kansas  corp'oration.  ^  j 
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SOUTHER  et  al.  v.  SAN  DIEGO  FLUME  CO. 
SAN  DIEGO  FLUME  00.  V.  SOUTHER  et  aL 

iOircuft  Court,  S.  D.  Callfomla.    December  0,  1901.) 

L  Water— UoNTBACTS  for  Supplying— Epfbct  under  Laws  of  California. 
An  approprlator  of  water  in  California  for  sale,  rental,  or  distribution 
to  consumers,  having  the  right  under  the  constitution  and  laws  of  the 
state  as  construed  by  its  supreme  court  to  make  valid  contracts  with 
customers  for  the  furnishing  of  water  and  for  the  rentals  to  be  paid 
therefor,  where  such  a  contract  has  been  made  the  rights  of  the  parties 
are  governed  thereby,  and  are  not  affected  by  the  subsequent  action  of  the 
board  of  supesrvisors  of  the  county,  taken  under  the  statute,  fixing  the 
rates  to  be  charged  for  water  by  such  approprlator. 

fL  Same— CoNSTKUCTiON  of  Contract. 

A  contract  by  a  water  company,  supplying  water  for  irrigation  and 
other  purposes,  by  which  it  agreed  to  supply  to  the  land  of  a  customer  a 
stipulated  quantity  of  water,  but  which  provided  that  the  company 
should  not  be  responsible  for  a  failure  to  supply  such  quantity  if  caused 
by  drought  or  other  causes  beyond  its  control,  cannot  be  so  narrowly 
construed  as  to  rendet  the  failure  of  the  company  to  supply  such  quantity 
a  breach,  unless,  because  of  drought,  it  did  not  have  such  quantity  in 
its  system,  without  regard  to  its  obligations  to  other  customers,  where 
the  contract  itself  shows  that  it  was  engaged  in  supplying  to  other  con- 
sumers; but  the  company  fulfills  its  obligation  if,  in  case  of  a  shortage 
from  drought,  it  distributes  its  full  supply  ratably  among  all  its  custom- 
ers. 

In  Equity.  Suit  for  rescission  and  cancellation  of  contract  for  sup- 
plying water  to  complainants,  and  cross  bill  for  the  enforcement  of 
such  contract.     Hearing  on  cross  bill  and  answer  thereto. 

Bicknell,  Gibson  &  Trask,  for  complainants. 
Works  &  Works,  for  defendant. 

ROSS,  Circuit  Judge.  In  a  series  of  cases  commencing  with  San 
Diego  Land  &  Town  Co.  v.  City  of  National  City,  74  Fed.  79,  and 
ending  with  Mandell  v.  San  Diego  Land  &  Town  Co.,  89  Fed.  295, 
and  including  the  cases  of  Lanning  v.  Osborne,  76  Fed.  319,  and  the 
first  decision  in  the  present  case,  this  court,  being  of  the  opinion  that 
the  question  had  never  been  decided  by  the  supreme  court  of  Cali- 
fornia, held  that  water  appropriated,  under  and  pursuant  to  the  pro- 
visions of  the  constitution  of  California  adopted  in  the  year  1879, 
and  of  the  statutes  of  the  state  passed  in  pursuance  thereof,  for  sale, 
rental,  or  distribution,  is  charged  with  a  public  use,  and  that  where 
a  corporation  appropriates  and  furnishes  water  for  such  purposes  the 
rates  must  be  established  in  pursuance  of  law,  and  that  no  attempt  to 
fix  them  by  private  contract  with  consumers  is  of  any  validity;  that 
no  such  corporation,  company,  or  person  has  the  right  to  exact  any 
sum  of  money  or  other  thing,  in  addition  to  the  legally  established 
rates,  as. a  condition  upon  which  it  will  furnish  consumers  water  so 
appropriated;  and  that,  so  long  as  a  sufficient  supply  exists,  every 
person  within  the  flow  of  the  system  has  the  legal  right  to  the  use  of 
a  reasonable  amount  of  the  water  in  a  reasonable  manner  upon  pay- 
ing the  legal  rate  fixed  for  supplying  it.  In  two  of  the  cases — ^those 
of  Mandell  v.  San  Diego  Land  &  Towri  Co.  and  Lanning  v.  Osborne 
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— this  court  further  held  that  a  consumer  who  settles  upon  and  im- 
proves land  by  means  of  water  so  appropriated  and  distributed  tmder 
and  by  virtue  of  the  constitution  and  laws  of  the  state,  giving  to  the 
first  in  time  the  first  in  right,  can  maintain  a  suit  against  the  dis- 
tributor of  such  water  to  prevent  the  spreading  of  it  beyond  the  ca- 
pacity of  the  system  so  as  to  endanger  the  supply  of  those  whose 
rights  are  already  vested,  and  upon  the  faith  of  which  they  have  in- 
vested thfiir  money  and  made  their  improvements.  The  reasons  for 
those  conclusions  were  fully  stated  in  the  opinions  of  the  court  de- 
livered at  the  time.  Two  of  the  cases-r-those  of  San  Diego  Land 
&  Town  Co.  V.  City  of  National  City  and  Lanning  v.  Osborne — were 
taken  to  the  supreme  court  of  the  United  States  by  the  parties 
against  whom  they  were  here  decided,  where  the  judgment  in  each 
case  was  affirmed;  the  supreme  court,  however,  not  finding  it  nec- 
essary to  pass  upon  the  question  as  to  the  right  of  such  an  appro- 
priator  of  water  to  exact  a  sum  of  money  or  other  thing,  in  addition 
to  the  legally  established  rates,  as  a  condition  upon  which  it  will 
furnish  to  consumers  water  so  appropriated.  Since  those  decisions 
were  rendered,  however,  the  circuit  court  of  appeals  for  this  circuit, 
on  appeal  from  the  judgment  of  this  court  given  on  the  former  hear- 
ing of  the  present  case,  basing  its  conclusions  largely,  if  not  entirely, 
upon  the  decision  of  the  supreme  court  of  California  in  the  case  of 
Irrigation  Co.  v.  Park,  129  Cal.  437,  62  Pac.  87,  has  distinctly  asserted 
and  sustained  the  right  of  appropriators  of  water  under  and  pursuant 
to  the  constitution  of  California  of  1879,  and  the  statutes  of  the 
state  passed  pursuant  thereto,  for  sale,  rental,  or  distribution,  to  ex- 
act a  sum  of  money  or  other  thing  in  addition  to  the  legally  estab- 
lished rates  as  a  condition  upon  which  they  will  furnish  to  consumers 
water  so  appropriated..  Flume  Co.  v.  Souther,  32  C.  C.  A.  548,  90 
Fed.  164;  Id.,  44  C.  C.  A.  143,  104  Fed.  706.  This  case  of  Souther 
V.  Flume  Co.,  reported  on  appeal  as  above  stated,  involved  a  con- 
tract by  which  Souther  and  Crosby  agreed  to  pay  the  flume  company 
the  sum  of  $9,000  exacted  by  it  as  a  condition  precedent  to  their  use 
of  15  inches  of  water  appropriated  by  the  company  under  and  by  vir- 
tue of  the  provisions  of  the  constitution  of  CaUfornia  of  1879,  ^"^  o^ 
the  statutes  of  the  state  passed  in  pursuance  thereof,  in  addition  to 
the  annual  charge  to  be  prescribed  by  law  for  its  use.  The  flume 
company  having  during  the  year  1894,  by  reason  of  the  drought  then 
prevailing  in  Southern  California,  become  unable  to  supply  Souther 
and  Crosby  with  the  full  amount  of  the  15  inches  of  water  so  con- 
tracted for,  they  undertook  to  rescind  the  contract,  and  commenced 
the  present  suit  against  the  company  for  the  purpose  of  procuring  a 
decree  of  this  court  establishing  their  right  to  such  rescission,  and 
canceling  the  contract  for  that  reason.  The  flume  company  filed 
in  the  suit,  by  leave  of  the  court,  a  cross  complaint  against  Souther 
and  Crosby,  by  which  it  seeks  to  recover  the  principal  sum  of  $9,000, 
which  they  by  the  contract  in  question  agreed  to  pay  for  the  water 
right  which  the  contract  purported  to  convey,  together  with  interest 
thereon  and  certain  annual  rates  for  the  use  of  the  water,  all  of 
which  amounts  the  flume  company  seeks  to  have  decreed  a  lien  upon 
the  property  of  Souther  and  Crosby  described  in  the  contract,  and 
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Upon  which  the  15  inches  of  water  contracted  for  were  intended  to 
be  and  were  in  part  used.  Upon  the  trial  of  the  issues  made  by  the 
answers  to  the  bill  and  cross  bill,  this  court,  adhering  to  its  views 
expressed  in  the  previous  cases  hereinbefore  cited,  held  the  contract 
in  question  to  have  been  void  from  the  beginning,  and  accordingly 
dismissed  the  original  bill  as  well  as  the  cross  bill.  The  complainants 
did  not  appeal  from  that  decree,  but  the  cross  complainant  did.  On 
that  appeal  the  circuit  court  of  appeals  for  this  circuit  reversed,  as 
above  shown,  the  judgment  of  this  court,  and  held  valid  the  contract 
exacting  $9,060,  in  addition -to  the  legally  established  rates  for  its  use, 
as  a  condition  precedent  to  the  right  of  the  consumer  to  use  water 
that  had  been  appropriated  under  the  constitution  of  California  of 
1879,  3^d  t^^  statutes  of  the  state,  passed  pursuant  thereto,  for  sale, 
rental,  and  distribution  (32  C.  C.  A.  548,  90  Fed.  164),  but  subse- 
quently granted  a  rehearing  of  the  case,  which  was  pending  at  the 
time  the  supreme  court  of  California  rendered  its  decision  in  the  case 
of  Irrigation  Co.  v.  Park,  supra,  after  which  the  circuit  court  of  ap- 
peals again  decided  the  appeal  in  the  present  case,  and  reaffirmed  its 
former  ruling  on  the  point  (44  C.  C.  A.  143,  104  Fed.  706);  so  that 
it  must  be  by  this  court  now  considered  and  held  that  when  the  cross 
complainant  made  its  appropriation  of  waters  upon  the  public  land 
under  and  by  virtue  of  the  provisions  of  the  constitution  of  California 
01  1879,  2Lnd  of  the  statutes  of  the  state  passed  pursuant  thereto,  for 
sale,  rental,  and  distribution,  it  thereby  acquired  such  title  to  the 
water  so  appropriated  as  to  enable  it  to  withhold  its  use  from  any 
and  every  person  who  would  not  comply  with  its  exaction  of  a  price 
to  be  paid  as  a  condition  precedent  to  the  right  of  such  person  to 
use  the  water,  in  addition  to  such  rates  as  might  thereafter  be  legally 
established  by  law  for  its  use,  notwithstanding  the  provision  of  the 
constitution  of  the  state  declaring  such  waters  so  appropriated 
charged  with  "a  public  use." 

The  decree  heretofore  rendered  by  this  court  in  the  case  having 
dismissed  the  original  bill,  and  there  having  been  no  appeal  by  the 
complainants  from  that  decree,  the  original  bill  stands  dismissed,  and 
the  original  complainants,  therefore,  are  here  now  only  as  defendants 
to  the  cross  bill  filed  by  the  defendant  to  the  original  bill ;  so  that 
the  issues  now  before  the  court  are  such  as  are  made  by  the  cross  bill 
of  the  San  Diego  Flume  Company,  and  the  answer  filed  thereto  by 
the  defendants  Souther  and  Crosby. 

The  cross  bill  alleges  the  commencement  of  the  suit  by  Souther 
and  Crosby  on  the  loth  day  of  May,  1895,  to  procure  the  cancellation 
of  the  contract  in  question,  and  to  recover  the  sum  of  $2,160  paid  as 
interest  on  the  principal  sum  therein  specified,  with  interest  on  the 
several  installments  from  the  date  of  their  payment,  together  ^ith 
$6,500  as  damages  alleged  to  have  been  sustained  by  them  by  reason 
of  the  breach  of  the  contract  on  the  part  of  the  flume  company, 
together  with  costs  of  suit ;  that  the  cross  complainant  was  organized 
and  empowered  to  appropriate,  furnish,  and  supply  water  to  others  for 
irrigation  and  domestic  use  in  the  county  of  San  Diego ;  that  it  owns 
a  flume  and  aqueduct  by  which  it  conveys  the  waters  it  impounds, 
stores,    and  diverts  to  and  upon  El  Cajon  rancho,  in  San   Diego 
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county,  for  distribution  among  consumers  of  water  for  domestic 
and  irrigation  uses ;  that  by  the  contract,  which  was  executed  on  the 
I2th  day  of  March,  1890,  in  consideration  of  $9,000  to  be  paid  on  or 
before  five  years  from  date,  with  interest  from  May  i,  1890,  at  6 
per  cent,  per  annum,  payable  annually,  and  in  further  consideration 
of  semiannual  installments  of  the  sum  of  $30  per  annum  for  each 
miners'  inch  of  water  for  three  years  from  May  i,  1890,  and  $60  per 
annum  for  each  inch  after  May  i,  1893,  the  cross  complainant  granted 
a  water  right  to  15  inches  of  water,  continuous  flow,  measured  under 
a  4-inch  pressure,  to  the  defendants  Souther  and  Crosby,  for  use 
upon  certain  lands  described  in  the  cross  bill,  which  water  should  be 
appurtenant  to  and  run  with  the  lands,  subject  to  certain  provisions, 
among  which  are  the  following : 

"That  If  said  corporation's  supply  of  water  be  at  any  time  shortened,  or 
its  capacity  for  delivering  the  same  impaired,  by  the  act  of  God  or  by  the 
elements,  or  by  drought  or  the  failure  of  the  average  amount  of  rainfall  in 
the  mountains,  or  by  operation  of  law,  riot,  insurrection,  or  public  enemies, 
or  by  accident  or  willful  injury  to  any  part  of  its  system  of  waterworks, 
'  the  above-described  land  and  the  lauds  to  which  said  ten  inches  of  water 
[certain  provisions  for  the  use  of  10  inches  of  water  having  theretofore  been 
made  in  the  contract], .  or  any  portion  thereof,  may  be  attached,  as  herein- 
before provided,  shall,  during  the  period  of  such  shortage  or  impairment,  be 
entitled  to  only  such  water  as  can  be  supplied  to  and  for  it  after  the  full 
supply  shall  have  been  furnished  to  all  cities  and  towns  that  are  or  may  be 
dependent  either  in  whole  or  in  part  upon  said  system  of  waterworks  for 
their  supply  of  water  for  municipal  pur];>oses  and  for  the  use  of  their  inhabit- 
ants. And  the  said  party  of  the  first  part  [the  fiume  company]  shall  not  be 
responsible  for  any  deficiency  of  water  occasioned  by  any  of  the  above  causes, 
but  the  party  of  the  first  part  shall  use  and  employ  all  due  diligence  at  all 
times  in  repairing  and  protecting  its  said  flume,  and  in  maintaining  the  flow 
of  water  therein." 

The  cross  bill  further  alleges  that  on  January  9,  1891,  pursuant  to 
the  laws  of  California,  more  than  25  taxpayers  of  the  county  of  San 
Diego  duly  petitioned  the  board  of  supervisors  of  the  county  to  fix 
and  establish  rates  to  be  charged  by  the  flume  company  as  annual 
rental  for  water  furnished  and  distributed  by  it  to  consumers ;  that 
notice  was  given  of  the  petition  and  its  hearing  as  required  by  law, 
and  that,  upon  the  hearing  of  the  evidence  relating  thereto,  an  ordi- 
nance was  on  March  9,  1891,  duly  adopted  by  the  board  of  supervis- 
ors of  the  county,  fixing  the  annual  rental  at  the  sum  of  $120  per 
inch;  that  thereby  the  rate  agreed  upon  in  the  contract  was  abro- 
gated and  set  aside;  and  that  the  defendants  Souther  and  Crosby 
thereupon  became  liable  to  pay  the  sum  of  $120  an  inch  per  annum 
for  the  15  inches  of  water  mentioned  in  the  contract  of  March  12, 
1890.     It  is  further  alleged: 

"That  during  the  winter  of  1893-94  and  the  summer  of  18W  a  severe 
and  prolonged  drought  prevailed  throughout  the  said  county  of  San  Diego, 
and  covering  the  entire  watershed  of  your  orator,  and  there  was  a  fail- 
ure of  the  average  amount  of  rainfall  in  the  mountains  from  which  your 
orator  obtained  its  water  supply;  and  by  reason  of  said  drought  and  failure 
of  the  average  amount  of  rainfall,  and  for  no  other  reason,  your  orator  was, 
without  fault  or  neglect  on  its  part,  unable  to  supply  to  the  consumers  of  its 
water,  and  to  whom  it  had  become  liable  to  furnish  water,  the  full  supply 
to  which  they  were  entitled;  and  by  reason  thereof,  and  for  no  other  or  differ- 
ent cause,  your  orator  duly  notified  all  consumers,  including  the  defendants, 
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that  In  order  that  all  might  suffer  as  little  as  possible  from  the  scarcity  ofi, 
water,  the  supply  to  be  furnished  to  all  consumers  during  the  continuance  of 
said  drought  would  be  reduced  one-half;  and  in  pursuance  thereof  the  gates 
connecting  the  flumes  and  pipes  of  your  orator  with  the  pipes  and  flumes  of 
consumers,  including  the  defendants  herein,  were  so  set  and  maintained  as 
to  furnish  during  said  time  only  one-half  of  the  full  supply  of  water;  but 
that  Immediately  upon  said  drought  being  broken,  and  as  soon  as  youi* 
orator  was  able  to  do  so,  it  gave  notice  to  all  said  consumers,  including  the 
defendants,  that  it  was  ready  to  and  would  again  furnish  the  full  supply  of 
water." 

It  is  further  alleged  that  from  that  time  on  the  flume  company  was 
ready,  able,  and  willing  to  furnish  a  full  supply  of  water  to  the  de- 
fendants Souther  and  Crosby  and  all  other  of  its  consumers,  but  that 
the  defendants  refused,  and  ever  since  have  refused,  to  receive  it, 
and  so  notified  the  defendant,  and  followed  it  by  a  notice  of  rescission 
of  the  contract.    The  cross  bill  further  alleges: 

**That  there  has  not  been  an  entire  failure  of  the  consideration  for  the 
obligation  of  said  defendants  to  pay  the  sums  of  money  agreed  by  said  con- 
tract to  be  paid,  or  even  a  partial  failure  of  said  consideration,  and  that* 
there  has  not  been  at  any  time  an  enth:e  or  total  or  partial  failure  or  inability 
of  ^our  orator  to  furnish  and  supply  in  accordance  with  said  contract  the 
said  15  inches  of  water  since  on  or  about  the  7th  day  of  June,  1804,  as  asserted 
in  said  last-named  communication  [the  notice  of  cancellation],  but  that  it  has 
at  all  times  furnished  to  the  said  defendants  the  supply  of  water  provided 
for  in  said  contract,  and  in  strict  compliance  therewith,  and  that  it  has  not 
failed,  except  during  the  drought  aforesaid,  and  in  the  manner,  during  the 
time,  and  for  the  reason  above  set  forth,  to  furnish  the  full  supply  of  said 
water,  and  that  its  failure  to  furnish  said  full  supply  during  said  time  is 
authorized  by  said  contract" 

The  cross  bill  also  alleges  that  the  contract  has  been  in  all  things 
complied  with  on  the  part  of  the  flume  company,  but  that  the  defend- 
ants Souther  and  Crosby  have  not  performed  their  part  of  the  agree- 
ment, and  that  there  was  then  due  from  them  the  principal  sum  men- 
tioned in  the  contract,  with  interest  thereon  from  May  i,  1894,  and 
interest  on  the  installment  of  interest  falling  due  March  12,  1895, 
and  the  further  sum  of  $900  annual  rental  for  the  15  inches  of  water 
for  the  six  months  succeeding  December  I,  1894,  all  of  which  sums, 
the  cross  bill  alleges,  constitute  a  lien  upon  the  real  property  de- 
scribed therein.  The  prayer  of  the  cross  bill  is  that  the  contract 
be  held -a  valid  obligation;  that  the  cross  complainants  recover  from 
the  defendants  Souther  and  Crosby  the  sum  of  $9,000,  with  interest 
as  alleged,  together  with  the  sum  of  $900  annual  rental,  with  costs 
of  suit,  and  that  the  amount  found  due  by  the  court  be  declared  a 
lien  upon  the  real  property  described  in  the  contract ;  and  that  upon 
default  of  such  payments  the  land  be  sold  under  a  decree  of  the  court 
to  satisfy  the  same. 

By  their  answer  the  defendants  Souther  and  Crosby  admit  the 
commencement  of  the  suit  by  them  as  alleged  in  the  cross  bill ;  the 
organization,  purposes,  and  powers  of  the  cross  complainant  as  al- 
leged; its  appropriation,  impounding,  and  diversion  of  the  waters 
mentioned,  to  consumers,  for  purposes  of  irrigation  and  domestic 
use, — ^and  aver  that  all  of  the  rights  of  the  cross  complainant  in  the 
premises  "were  acquired  by  it  as  an  appropriator  under  the  consti- 
tution and  the  statutes  of  the  state  of  California  and  the  acts  of  con-> 
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gress  of  the  United  States."  They  admit  the  execution  of  the  con- 
tract of  March  12,  1890,  and  the  proceedings  before  and  action  by 
the  board  of  supervisors  of  San  Diego  county  in  respect  to  the  fix- 
ing of  rates  as  alleged  ip  the  cross  bill,  but  deny  that  the  ordinance 
fixing  such  rates  is  still  in  force.  They  deny  that  by  the  enactment 
of  the  ordinance  the  annual  charge  fixed  and  agreed  upon  in  the 
contract  was  abrogated,  or  that  they  thereby  became  liable  to  pay 
the  flume  company  $120  per  inch  per  annum  for  the  15  inches  of 
water,  or  for  any  portion  thereof,  and  aver  that  they  remained  only 
liable  to  pay  the  sums  specified  and  provided  for  in  the  contract  un- 
til the  time  the  same  was  rescinded,  as  alleged  by  them ;  and  they 
aver  that  the  company,  save  by  the  filing  of  their  cross  bill,  never 
made  any  demand  or  claim  for  compensation  in  accordance  with  the 
ordinance  for  the  15  inches  of  water  contracted  for,  but,  on  the  con- 
trary, demanded  and  received  compensation  therefor  under  the  con- 
tract of  March  12,  1890.  They  admit  the  existence  of  the  drought 
as  alleged,  but  "deny  that  by  reason  of  said  drought  or  failure  of  the 
average  amount  of  rainfall,  and  for  no  other  reason,  cross  com- 
plainant was,  without  fault  or  neglect  on  its  part,  unable  to  supply 
the  consumers  of  its  water,  and  those  to  whom  it  had  become  lia- 
ble to  furnish  water,  with  the  full  supply  to  which  they  were  enti- 
tled ;  and  further  deny  that  by  reason  thereof,  and  for  no  other  or 
different  reason,  cross  complainant  duly  or  otherwise  notified  all  or 
any  consumers  of  waters,  including  defendants,  in  order  that  all  or 
any  might  suffer  as  little  as  possible  from  the  scarcity  of  water,  the 
supply*  to  be  furnished  to  all  consumers  during  the  continuance  of 
said  drought  would  be  reduced  one-half."  They  admit  the  giving 
of  the  notice  by  the  flume  company  of  the  reduction  of  the  supply, 
and  also  the  giving  of  the  notice  of  December,  1894,  of  the  readi- 
ness and  ability  of  the  company  to  again  furnish  the  full  supply  of 
water  contracted  for,  which  the  defendants  refused  to  receive  on  the 
ground  that  they  had  already  rescinded  the  contract,  notice  in  writ- 
ing of  which  they  aver  was  given  the  flume  company  on  the  2d  day 
of  October,  1894.  They  deny  that  the  flume  company  has  "fully  or 
otherwise  in  all  things,  or  any  of  them,  complied  with  and  per- 
formed all  or  any  of  the  terms  or  covenants  or  conditions  of  said 
contract  of  March  12,  1890,  on  its  part  to  be  done  or  performed,  ex- 
cept that  it  furnished  15  inches  of  water  thereunder  up  to  June  7, 
1S94."  They  allege  that  the  defendant's  system  did  not  have  a  ca- 
pacity of  more  than  375  inches  of  water,  measured  under  a  4-inch 
pressure,  and  that  it  had  contracted  to  furnish  over  600  inches,  and 
to  supply  the  Capitan  Grande  Indian  reservation,  in  San  Diego 
county,  with  water  for  agricultural  and  domestic  uses,  about  2,500 
acres  of  which  it  is  alleged  are  susceptible  of  irrigation,  and  that 
between  January  i,  1894,  and  some  time  in  July,  1894,  the  company 
wrongfully  furnished  the  San  Diego  Water  Company  with  not  less 
than  1,500,000  gallons  of  water  each  day,  at  a  charge  of  not  less  than 
5  cents  per  1,000  gallons,  for  the  reason  that  it  could  get  a  higher 
price  therefor  than  was  being  paid  by  other  consumers  or  by  the 
defendants  under  their  contract,  and  further  aver,  on  information 
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and  belief,  "that  from  and  after  July,  1894,  up  to  and  including  the 
month  of  October,  1894,/  the  said  cross  complainant  continued  to 
furnish  water  in  varying  quantities  at  the  aforesaid  compensation 
to  the  said  San  Diego  Water  Company  wrongfully  and  in  disregard 
of  its  said  prior  obligation  to  furnish  water  as  aforesaid."  The  de- 
fendants admit  their  failure  to  pay  the  principal  sum  provided  for  by 
the  contract,  and  interest  thereon  from  May  i,  1894,  and  their  fail- 
ure to  pay  the  annual  rental  for  the  water  used  from  the  ist  of  De- 
cember, 1894,  and  aver  that  "they  were  not  paid  for  the  reason  that 
said  contract  was  ignored  and  abrogated  by  the  cross  complainant 
on  and  after  the  7th  day  of  June,  1&54."  They  deny  that  either  of 
the  amounts  mentioned  are  due,  or  that  any  of  them  constitute  any 
lien  upon  their  land.  They  also  aver  damage  sustained  by  them  in 
the  amount  of  $6,500  by  reason  of  the  company's  failure  to  provide 
them  with  the  full  quantity  of  water  called  for  by  the  contract.  They 
allege  that  prior  to  their  rescission  of  the  contract  they  complied 
with  and  performed  all  the  terms  and  conditions  of  it  to  be  kept  and 
performed  by  them,  and  paid  as  interest  on  the  principal  sum  of 
$9,000  specified  therein  the  sum  of  $2,160  in  installments  as  they 
became  due,  "which  is  all  the  interest  that  became  due  under  said 
contract  prior  to  the  said  rescission  of  said  contract,  and  that  as  and 
for  all  the  annual  rate  as  provided  for  in  said  contract  that  became 
due  prior  to  the  said  rescission  thereof,  the  said  defendants  paid 
cross  complainant  in  full  the  further  sum  of  $2,250,  which  last  said 
sum  defendants  notified  cross  complainant  at  the  time  the  s^id  con- 
tract was  rescinded  it  might  keep  and  retain  to  compensate  it  for 
the  use  of  the  fifteen  inches  of  water  under  said  rescinded  contract 
that  the  defendants  had  prior  to  the  said  7th  day  of  June,  1894." 
The  prayer  of  the  answer  is  for  "judgment  and  costs  of  suit." 

It  will  be  noticed  that,  although  the  cross  bill  alleges  the  fact  of 
the  establishment  of  rates  by  the  board  of  supervisors  of  San  Diego 
county,  it  asks  nothing  by  virtue  of  that  ordinance.  On  the  con- 
trary, the  prayer  of  the  cross  bill  is  for  the  annual  rates  specified  and 
provided  for  by  the  contract,  and  the  evidence  introduced  on  the 
trial  sustains  the  averments  of  the  answer  to  the  cross  bill  to  the 
eflfect  that  the-  annual  rates  paid  by  the  defendants  and  received  by 
the  cross  complainant  for  the  water  during  the  years  of  its  use  were 
the  rates  fixed  by  the  contract,  and  that  those  established  by  the 
ordinance  of  the  board  of  supervisors  were  never  treated  by  either 
party  to  the  contract  as  applicable  to  them.  And  this  fact  is. alluded 
to  by  the  circuit  court  of  appeals  in  its  opinion  in  Flume  Co.  v. 
Souther,  supra,  as  follows: 

'*It  appears  from  the  pleadings  and  from  the  evidence  that  neither  of 
the  parties  to  this  suit  deemed  the  rate  so  fixed  by  ordinance  applicable  to 
them,  but  continued  to  recognize  the  contract  of  March,  1890,  as  controlling 
their  dealings,  the  one  with  the  other.  It  is  evident  that  the  appellees  con- 
sidered the  rate  established  by  the  contract  more  advantageous  to  them  than 
the  rate  fixed  by  the  ordinance,  and  that  the  appellant  was  content  to  rely 
upon  the  contract.  In  the  cross  bill  no  attempt  is  made  to  assert  rights  under 
the  ordinance.  The  prayer  of  the  bill  is  confined  to  petitions  for  relief  under 
the  contract" 
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The  circuit  court  of  appeals  then  added  these  words: 

"The  queetions  whether  the  contract  has  been  rescinded  by  the  parties 
thereto,  or.  If  not  rescinded,  whether  damages  have  been  sustained  through 
its  breach,  are  properly  cognizable  as  matters  of  defense  to  the  cross  bill." 
32  O.  C.  A.  556.  90  Fed.  171. 

It  seems  quite  evident  from  the  first  extract  here  quoted  from 
the  opinion  of  the  court  of  appeals  that,  holding,  as  it  did,  the  con- 
tract valid,  the  contract  alone  must,  in  its  opinion,  measure  the  rights 
and  obligations  of  the  parties.  Accepting,  as  I  must,  the  validity 
of  the  contract,  I  do  not  see  how  it  can  be  otherwise;  for  it  is,  I 
think,  impossible  to  maintain  the  validity  of  any  contract,  and  at  the 
same  time  concede  that  its  provisions  may  be  altered  by  the  action 
of  a  third  party,  be  it  a  board  of  supervisors  or  anybody  else.  In 
the  brief  of  the  learned  counsel  for  the  cross  complainant  it  is  said 
that,  inasmuch  as  the  defendants  by  their  answer  aver  that  the  rights 
acquired  by  the  complainant  company  "were  acquired  by  it  as  an 
appropriator  under  the  constitution  and  the  statutes  of  the  state  of 
California,  and  the  acts  of  congress  of  the  United  States,"  the  con- 
tract "cannot  be  treated  as  an  ordinary  contract  between  private  in- 
dividuals, and  irrespective  of  the  duties  and  obligations  of  the  de- 
fendant [the  flume  company]  to  all  of  its  consumers."  But  for  the 
adverse  rulings  to  my  views  hereinbefore  referred  to,  I  should 
readily  concede  the  potency,  and,  to  my  mind,  conclusiveness,  of 
the  suggestion  that  ng  "ordinary"  contract  nor  any  other  sort  of  a 
contract  with  private  individuals  could  be  made  in  respect  to  water 
appropriated  under  the  constitution  of  California  of  1879,  and  of 
the  statutes  of  the  state  passed  in  pursuance  thereof,  and  that  the 
law  alone  measures  the  rights  and  obUgations  of  all  parties  in  inter- 
est. But,  as  this  court,  for  the  reason  hereinbefore  stated,  is  bound 
to  uphold  the  right  of  such  appropriators  to  contract  with  individ- 
uals for  the  use  of  such  appropriated  water  upon  such  terms  as  the 
parties  may  agree  upon,  a  contract  embodying  such  an  agreement 
is  nothing  more  nor  less  than  "an  ordinary  contract  between  private 
individuals,"  and  must  be  so  construed  and  enforced.  The  very  im- 
portant question  argued  by  counsel  as  to  whether  or  not  there  is  a 
priority  of  right  as  between  consumers  taking  water  from  an  appro- 
priator whose  system  is  governed  and  controlled  by  the  provisions 
of  the  constitution  and  statutes  of  the  state,  and  unaffected  by  any 
private  contract,  is  therefore  not  involved  in  the  present  case.  But, 
turning  to  the  contract  itself,  it  is  seen  that  it  shows  upon  its  face 
that  the  flume  company  was  engaged  in  furnishing  water  to  others 
besides  Souther  and  Crosby.  That  fact  is  also  expressly  set  up  in 
their  answer,  and  is  important  to  be  borne  in  mind  in  construing  the 
provisions  of  the  contract.  While  the  latter  undoubtedly  obligated 
the  company  to  furnish  Souther  and  Crosby,  subject  to  such  reason- 
able rules  and  regulations  a^  it  should  from  time  to  time  adopt,  15 
inches  of  water,  continuous  flow,  measured  under  a  4-inch  pressure, 
for  use  upon  their  lands  therein  described,  which  water  should  be 
appurtenant  to  and  run  with  the  lands,  there  were,  according  to  the 
express  provisions  of  the  contract,  certain  excepted  cases  in  which 
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the  company  was  not  to  be  so  bound,  and  in  which,  if  it  failed  to 
furnish  the  full  supply,  it  was  not  to  be  held  responsible.  Those 
excepted  cases  included  any  and  every  impairment  of  the  company's 
supply  of  water  caused  by  drought  or  failure  of  the  average  amount 
of  rainfall  in  the  mountains.  The  evidence  in  the  case  leaves  no 
room  to  doubt  that  the  company's  failure  to  furnish  Souther  and 
Crosby  with  the  full  15  inches  of 'water  contracted  for  was  occa- 
sioned' solely  by  reason  of  the  then  prevailing  drought  in  Southern 
California.  It  is  earnestly  insisted  on  the  part  of  the  defendants 
to  the  cross  bill  that  the  contract  bound  the  company  to  supply  15 
inches  of  water,  continuous  flow,  under  4-inch  pressure,  to  their 
lands,  "unless,  because  of  drought,,  the  company  did  not  have  15 
inches  to  supply ;  and  this,  independent  of  any  obligations  to  other 
consumers."  This,  in  my  opinion,  is  too  narrow  a  view  to  take  of 
the  contract,  which,  as  has  already  been  observed,  shows  upon  its 
face  that  the  company  was  engaged  in  furnishing  its  supply  of  water 
to  various  other  parties, — indeed,  to  the  public.  The  exceptional 
cases  in  which  the  company  should  not  be  held  responsible  are  pro- 
vided for  in  language  which  excludes  the  idea  that  the  parties 
named  in  this  particular  contract  as  the  recipients  of  i^  inches  of 
water  should  be  absolutely  secured  in  those  15  inches,  provided  the 
company  had  that  quantity  of  water  within  its  system,  and  regardless 
of  all  of  its  other  consumers.  If  such  had  been  the  intention  of  the 
parties  to  the  agreement,  they  should  have  seen  that  the  exceptions 
were  not  made  so  broad  as  to  exempt  the  company  from  responsi- 
bility "for  any  deficiency  of  water  occasioned  by  any"  of  the  speci- 
fied causes.  The  evidence  shows  that  from  the  time  of  entering  into 
the  contract  until  June  9,  1894,  the  company  furnished  the  defendants 
to  the  cross  bill  the  full  15  inches  contracted  for,  at  which  time,  by 
reason  of  the  then  prevailing  drought,  it  reduced  the  supply  to  all 
of  its  consumers  similarly  situated,  including  .Souther  and  Crosby, 
one-half.  This  reduced  supply  was  continued  until  the  breaking  of 
the  drought  during  the  winter  of  the  same  year,  when  the  company 
again  tendered  them  the  full  15  inches,  which  offer  was  refused; 
the  defendants  to  the  cross  bill  having  in  the  meantime  sought  to 
rescind  the  contract,  claiming  to  have  applied,  and  the  right  to 
apply,  to  another  and  previous  contract  with  the  company,  the  re- 
duced amount  of  water  furnished  by  the  latter  under  the  contract 
in  question.  The  evidence  also  shows  that  the  defendants  to  the 
cross  bill  did  not  pay  or  tender  the  full  amount  due  for  the  full  15 
inches  furnished  by  the  company  under  and  pursuant  to  the  provi- 
sions of  the  contract  in  question  up  to  June  9,  1894. 

I  am  of  the  opinion  that  the  asserted  right  of  rescission  has  not 
been  proved,  conceding  it  to  have  been  properly  pleaded,  and  that 
the  cross  complainant  is  entitled  to  the  relief  prayed.  There  will 
be  a  decree  accordingly. 
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BALTIMORE  &  O.  R.  CO.  et  al.  y.  FREEMAN. 
(Circuit  Court  of  Appeals,  Sixth  Circuit.    December  3,  1901.) 

No.  961. 

!•  RbOBIYBBS— JURIBDICTIOK    IW    ACTIOH    AGAINST— NecKSBITY    OF    SERVICE    OF 

Summons. 

An  order  made  In  a  railroad  foreclosure  suit  by  a  federal  court  which 
appointed  receirers,  intended  to  reserve  to  that  court  jurisdiction  to 
determine  all  claims  and  demands  against  such  receivers,  does  not 
authorize  the  maintenance  in  that  court  of  an  independent  action*  at 
law  against  the  receivers  without  the  statutory  service  of  a  summons  on 
the  defendants,  but  at  most  only  permits  the  presenting  of  claims  by 
intervening  petition  in  the  receivership  suit^ 
8.  Appearance— Objections  to  Jurisdiction— Effect  of  Pleading  Over. 
Under  the  Ohio  practice,  after  a  defendant  has  done  all  within  his 
power  by  way  of  seasonable  objection  to  the  jurisdiction  over  his  person, 
his  subsequent  pleading  to  the  merits  does  not  cure  an  erroneous  ruling 
sustaining  the  jm'isdiction,  nor  operate  as  a  waiver  of  his  right  to  object 
thereto;  nor  does  his  filing  a  petition  in  error  to  reverse  such  ruling 
amount  to  a  general  appearance. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  North- 
ern District  of  Ohio. 

J.  H.  Collins,  for  plaintiffs  in  error. 

James  &  Beverstock,  for  defendant  in  error. 

Before  LURTON,  DAY,  and  SEVERENS,  Circuit  Judges. 

DAY,  Circuit  Judge.  This  case  presents  the  single  question  as  to 
whether  jurisdiction  was  properly  obtained  in  the  circuit  court  of  the 
receivers  of  the  Baltimore  &  Ohio  Railroad  Company,  the  only  de- 
fendants to  the  record  against  whom  judgment  was  rendered  in  the 
action.  An  attempt  was  made  in  the  first  instance  to  obtain  service 
on  the  ticket  agent,  as  required  by  Ohio  Rev.  St.  §  4988.  Upon 
motion  to  quash  this  service,  testimony  was  submitted  showing  that 
the  person  upon  whom  service  hacj  been  made  was  not  the  agent  of 
the  receivers  at  the  time  of  the  service,  and  the  court  very  properly 
reached  the  conclusion  that, such  attempted  service  was  nugatory. 
The  court  was  of  the  opinion,  however,  that  an  order  made  in  the 
receivership  case,  wherein  the  attempt  was  made  to  permit,  if  not 
to  require,  all  litigation  against  the  receivers  to  be  conducted  in  the 
court  of  their  appointment,  gave  to  the  court  jurisdiction  of  the  case, 
notwithstanding  the  want  of  service  of  summons  in  the  manner 
pointed  out  in  the  statute.  This  order  was  made  in  the  foreclosure 
suit,  and  is  as  follows : 

"In  this  cause,  the  decree  entered  on  the  second  day  of  March,  1896,  con- 
firming and  ratifying  the  appointment  of  the  receivers,  John  K.  Cowen  and 
Oscar  G.  Murray,  is  now  enlarged  and  modified  as  follows:  That  the  au- 
thority and  jurisdiction  of  the  circuit  court  of  the  United  States  for  the 
district  of  Maryland,  as  the  court  of  primary  jurisdiction,  be  and  the  same 
is  hereby  recognized  and  confirmed,  and  said  court  shall  exercise  jurisdiction 
in  all  matters  and  proceedings,  and  make  all  orders,  relating  to  or  affecting 
the  general  administration  of  said  trust;    that  this  court  retains,  and  will 

« 

lActlons  by  and  against  receivers,  see  note  to  Plow  Works  v.  Finks,  26 
a  C.  A.  49. 
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exercise,  Jurisdiction  In  matters  of  a  local  nature,  and  which  affect  only 
persons  and  property  in  this  district,  and  jurisdiction  to  settle  and  determine 
the  claims  and  demands  of  the  citizens  of  this  district  against  the  receivers, 
and  retains  Jurisdiction  to  direct  the  payment  out  of  the  trust  fund  of  the 
debts  and  liabilities  of  the  defendant  company  payable  in  this  district  or 
due  to  citizens  of  this  district  hereinafter  enumerated,  as  may  be  herein- 
after ordered  and  declared  to  be  preferential,  and  may  also  determine,  by 
general  or 'special  order,  what  other  debts  and  demands  shall  be  made 
preferential;  and  the  orders  of  this  court.  In  respect  to  said  claims  and  de- 
mands, shall  be  effectual  and  bind  the  property  of  the  defendants'  company 
In  this  district,  and  shall  be  observed  and  obeyed  by  said  receivers.  The 
court  hereby  further  expressly  reserves  the  right  at  any  time,  upon  the 
application  of  any  person  Interested,  or  upon  Its  own  motion,  to  make  such 
order  and  further  orders  to  secure  compliance  with  the  terms  of  this  order, 
and  the  payment  of  all  claims  and  demands  hereinbefore  declared  to  be 
preferential,  as  to  the  court  shall  seem  meet  and  proper." 

This  order  was  in  conformity  to  the  then  prevailing  practice  in 
the  Northern  district  of  Ohio,  undertaking  to  acquire  jurisdiction 
in  the  United  States  court  appointing  the  receiver,  of  claims  and  de- 
mands against  him.  Under  this  order  an  intervening  petition  might 
have  been  filed,  setting  up  a  claim  in  the  case  against  the  receivers, 
upon  which  no  service  of  summons  would  be  required.  The  present 
action  is  an  independent  action  at  law  for  the  alleged  negligence  of 
the  receivers.  There  is  nothing  in  the  terms  of  the  prder  referred 
to  undertaking  to  dispense  with  the  service  of  the  summons  in  such 
independent  actions  as  might  be  prosecuted  against  the  receivers. 
The  most  that  can  be  said  of  it  is  that  it  gives  to  the  citizens  of  the 
district  the  opportunity  to  present  their  claims  in  the  receivership 
action.  The  prosecution  of  independent  suits  was  not.  undertaken 
to  be  authorized  without  the  statutory  service  of  a  summons.  When 
it  appeared  to  the  court  that  the  attempted  service  upon  the  ticket 
agent  had  failed,  the  motion  to  quash  should  have  been  sustained. 
After  the  overruling  of  the  motion  the  receivers  renewed  the  defense 
of  want  of  jurisdiction,  by  answer,  and  at  the  trial  offered  to  show 
the  lack  of  service  upon  an  agent  as  required  by  the  statute.  The 
trial  judge,  being  of  opinion  thai  the  ruling  upon  the  motion  had 
foreclosed  the  question,  excluded  the  testimony. 

Under  the  Ohio  practice  objection  to  the  jurisdiction  for  want  of 
proper  service  may  be  taken  by  motion,  the  appearance  being  for 
that  purpose  only.  Greene  v.  Railroad  Co.,  62  Ohio  St.  67,  56  N. 
E.  642.  After  the  party  has  done  all  within  his  power  to  do,  by 
way  of  seasonable  objection  to  the  jurisdiction  over  his  person,  sub- 
sequent pleading  to  the  merits  does  not  cure  an  erroneous  ruling 
as  to  the  jurisdiction,  nor  operate  as  a  waiver  of  the  defendant's  right 
to  object  thereto.  Dunn  v.  Hazlett,  4  Ohio  St.  435 ;  Allen  v.  Miller, 
1 1  Ohio  St.  374 ;  Drea  v.  Carrington,  32  Ohio  St.  595.  Filing  a  pe- 
tition in  error  to  reverse  such  erroneous  judgment  does  not  effect 
an  appearance.     Foster  v.  Borne,  63  Ohio  St.  169,  58  N.  E.  66. 

As  there  was  no  proper  service  upon  the  receivers  the  motion  to 
quash  should  have  been  sustained,  and  there  was  error  in  failing 
so  to  do.  The  judgment  will  be  reversed  and  the  case  remanded  to 
the  circuit  court,  with  instructions  to  sustain  the  motion  to  quash 
the  service  upon  the  receivers. 
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SALEM  IRON  CO.  v.  LAKE  SUPERIOR  OONSOL.  IRON  MINES. 

(Circuit  Court  of  Appeals,  Third  Circuit    December  13,  1901.) 

No.  a4. 

1.  CoRPORATiOKS— Validity  op  Contracts— Implied  Delegation  of  Author- 
ity By  Directors. 

While  a  corporation  cannot  incur  an  obligation  without  the  authority 
or  consent  of  its  board  of  directors,  such  authority  may  be  delegated  to 
the  executive  officers  with  respect  to  certain  classes  of  transactions 
as  i;^  ell  as  to  a  particular  transaction,  and  a  corporation  may  be  bound 
by  a  consent  implied  by  law  from  a  coturse  of  conduct  permitted  and 
recognized  by  its  directors. 

a.  Same— Ratification. 

Where,  for  any  reason,  a  contract  made  on  behalf  of  a  corporation 
by  its  officers  is  voidable  at  the  instance  of  the  corporation,  such  con- 
tract may  be  ratified  by  tlie  board  of  directors  either  by  express  resolu- 
tion or  by  action  of  the  board  as  an  organized  body,  taken  with  full 
knowledge  of  the  facts,  which  treats  it  as  in  force,  or  otherwise  recog- 
nizes its  validity;  and  a  failure  of  the  board,  having  such  knowledge,  to 
disaffirm  it  within  a  reasonable  time,  will  amount  to  a  ratification. 

&  Same— Void  or  Voidable  Contraci' — Execution  by  Officer  Aci^no  for 
Both  Parties. 

The  president  of  an  iron  works  corporation  entered  into  a  contract 
for  the  purchase  of  ore  for  the  works  in  accordance  with  the  usual 
course  of  the  company's  business,  and  in  the  same  manner  that  other 
similar  contracts  had  been  made.  He  signed  the  contract  for  the  com- 
pany, and  also  for  a  firm,  of  which  he  was  a  member,  as  agent  for  the 
seller.  The  firm  was  the  owner  of  $50,000  of  the  company's  stock,  which 
was  one-fifth  its  entire  capital  stock,  and  was  also  its  creditor  for 
$45,000.  The  firm's  commission  on  the  sale  was  $1,500,  and  was  not 
dependent  on  the  price  paid  for  the  ore.  Held,  that  the  fact  that  the 
president  acted  In  a  dual  capacity  in  the  execution  of  the  contract  did 
not,  under  such  circumstances,  render  it  void,  but  only  voidable,  unless 
there  was  proof  that  his  conduct  was  unfair,  oppressive,  or  fraudulent 
toward  the  company. i 

4.  Same— Action  for  Breach— Questions  for  Jury. 

Such  contract  was  executed  in  December,  and  the  ore  was  to  be  de- 
livered monthly  during  12  months  beginning  in  May.  There  were 
monthly  directors'  meetings  thereafter,  and  there  was  evidence  tending 
to  show  that  the  contract  was  reported  to  and  discussed  by  the  board, 
and  that  the  individual  directors  had  knowledge  of  it  previously;  but 
such  evidence  was  contradicted.  There  was  also  evidence  of  the  ex- 
istence of  a  de  facto  executive  committee,  of  which  the  president  was  a 
member,  which  authorized  the  contract,  and  also  made  others  of  a 
similar  character  at  the  same  time  and  prior  thereto,  all  of  which  had 
been  recognized  and  treated  as  valid.  No  formal  action  was  taken  by 
the  board  of  directors  on  the  contract  in  question  until  the  following 
December,  after  a  part  of  the  ore  had  been  delivered  thereunder  and 
paid  for,  when  the  board  passed  a  resolution  repudiating  the  same. 
Held,  that  the  questions  whether  the  contract  was  authorized  by  the 
board  or  ratified,  either  by  consenting  thereto  or  by  failing  to  disaffirm 
within  a  reasonable  time,  were  all  properly  submitted  to  the  jury. 

6.  Damages— Breach  of  Contract— Questions  for  Jury. 

Where  a  contract  for  the  sale  and  purchase  of  Iron  ore  was  repudiated 
by  the  purchaser  before  delivery  had  been  completed,  but  after  the  seller 
had  the  ore  on  hand  ready  for  delivery,  and  because  of  the  close  of  the 
season  there  was  at  the  time  no  open  market  for  the  ore  remaining  un- 

1  Power  of  corporate  officers  in  their  individual  capacity  to  deal  with  cor- 
poration, see  note  to  Bensiek  y.  Thomas,  13  C.  O.  A.  466. 
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deliyered,  the  difference  between  the  contract  price  and  the  best  offer 
which  could  be  obtained  for  it  may  be  taken  as  a  fair  measure  of  the 
seller's  damages  in  an  action'  for  breach  of  the  contract;  the  testimony 
as  to  such  offer,  however,  to  be  submitted  to  the  jury  to  be  considered 
by  them  In  connection  with  any  other  evidence  bearing  on  the  question 
of  the  value  of  the  ore  at  the  time  of  the  breach. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Pennsylvania. 

N.  B.  Billingsley  and  Edwin  W.  Smith,  for  plaintiff  in  error. 
Harvey  D.  Goulder  and  Wm.  Scott,  for  defendant  in  error. 

Before  ACHESON,  DALLAS,  and  GRAY,  Circuit  Judges. 

GRAY,  Circuit  Judge.  The  Salem  Iron  Company,  the  defendant 
below,  plaintiff  in  error  here,  is  a  corporation  organized  under  the 
laws  of  the  state  of  Pennsylvania,  and  has  its  furnace  plant  in  the 
state  of  Ohio.  Its  principal  office  is  at  Pittsburg,  Pa.  In  1897  it 
was  compelled  to  reorganize,  by  an  arrangement  with  its  creditors, 
who  took  preferred  stock  for  their  claims.  The  capital  stock  had 
•  been  $50,000,  and  was  increased  to  $247,000,  of  which  $197,000  was 
preferred.  The  number  of  directors  was  increased  from  three  to 
seven,  the  majority  of  whom  were  to  be  nominees  of  the  preferred 
stockholders  who  had  control,  the  holders  of  the  common  stock  hav- 
ing a  minority  representation.  L.  B.  Miller,  a  member  of  the  firm 
of  Oglebay,  Norton  &  Co.,  who  had  been  creditors  and  took  one- 
fourth  of  the  preferred  stock,  was  elected  president  in  July,  1899. 
The  said  firm  were  also  at  the  time  of  this  transaction  creditors  of 
the  said  defendant  company,  without  security,  for  the  amount  of 
$45,000.  The  subject-matter  of  this  suit  is  what  purports  to  be  a 
contract  in  writing,  dated  December  29,  1899,  between  "the  Lake 
Superior  Consolidated  Iron  Mines,  of  New  York  City,  by  its  agents, 
Oglebay,  Norton  &  Co.,  of  Cleveland,  Ohio,  party  of  the  first  part, 
and  the  Salem  Iron  Company,  of  Leetonia,  Ohio,  party  of  the  second 
part."  It  was  signed  on  behalf  of  the  Salem  Iron  Company  by 
L.  B.  Miller,  as  its  president.  It  provides  for  the  sale  by  the  party 
of  the  first  part  to  the  party  of  the  second  part  of  30,000  tons  of 
Adams  ore,  at  $4.85  a  ton,  in  12  monthly  deliveries,  to  commence  in 
May,  1900,  and  to  continue  until  April,  1901.  The  payments  were  to 
commence  on  May  25,  1900,  and  were  to  b^  made  every  month, 
whether  ore  was  received  or  not ;  the  party  of  the  second  part,  the 
Salem  Iron  Company,  having  the  right  to  make  the  one-half  of  any 
of  the  payments  by  its  note  at  four  months.  Apparently  pursuant 
to  the  terms  of  said  contract,  the  Salem  Iron  Company  made  its 
promissory  note  in  favor  of  the  Lake  Superior  Consolidated  Iron 
Mines,  dated  May  26,  1900,  for  $12,367.50,  at  four  months,  which  was 
paid  when  due,  some  time  in  September  of  that  year,  and  covered 
2,500  tons  out  of  2,543j4  tons,  shipped  in  the  said  month  of  Septem- 
ber by  the  plaintiff  company,  and  delivered  to  and  received  by  the 
Salem  Iron  Company.  The  delay  in  shipping,  according  to  the 
terms  of  the  contract,  was  the  subject  of  correspondence  running 
through  this  period  between  Oglebay,  Norton  &  Co.,  agents  of  the 
plaintiff  company,  and  the  executive  officers  of  the  defendant  corn- 
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pany.  The  price  of  pig  iron  and  of  ore  had  materially  declined  after 
the  making  of  the  contract  in  question,  and  shortly  after  September 
the  furnaces  in  the  plant  of  the  defendant  company  went  out  of  blast. 
On  December  5,  1900,  the  following  resolutions  were  passed  by  the 
board  of  directors  of  the  defendant  company,  and  a  copy  of  the  same 
forwarded  to  and  received  by  Messrs.  Oglebay,  Norton  &  Co., 
agents  of  the  plaintiff  company : 

"Besolved,  that  Oglebay,  Norton  &  Company  be  notified  that  this  company 
does  not  recognize  the  validity  of  the  pretended  contracts  dated  December 
29th,  1899,  for  the  purchase  of  80,000  tons  of  Granada  ore  and  80,000  tons 
of  Adams  ore,  executed  on  behalf  of  this  company  by  Mr.  L.  B.  Miller,  and 
on  behalf  of  the  vendors  by  Messrs.  Oglebay,  Norton  &  Company.  Resolved, 
that  the  secretary  notify  Messrs.  Oglebay,  Norton  &  Company  that  if  they, 
or  their  principals,  claim  or  intend  to  claim  damages  from  this  company  for 
nonperformance  of  the  pretended  contracts  of  Dec.  29th,  1899,  for  the  pur- 
chase of  80,000  tons  of  Granada  ore  and  30,000  tons  of  Adams  ore,  of  which 
only  about  eight  thousand  tons  have  been  delivered,  this  company  requires 
them  to  sell  said  iron  ore  prior  to  Dec.  24th,  1900,  in  the  open  market,  for 
the  highest  price  obtainable." 

Liability  on  this  contract  is  denied  by  the  defendant  company,  on 
the  ground  that  the  contract,  as  entered  into  and  executed  by  L.  B. 
Miller,  as  its  president,  was  voidable,  and  that  the  defendant  com- 
pany, having  the  right  to  avoid  it,  effectually  exercised  that  right 
by  the  above-stated  resolution  of  its  board  of  directors,  passed  De- 
cember s,  1900.  The  validity  of  this  defense  depends  upon  these,  or 
some  of  these,  propositions  of  law  and  fact :  (i)  That  Miller,  the 
president  of  the  company  had  no  authority,  express  or  implied,  to 
make  and  execute  the  contract  in  question  in  its  behalf ;  (2)  that  the 
said  Miller,  being  a  member  of  the  firm  of  Oglebay,  Norton  &  Co., 
the  agents  of  the  plaintiff,  and  by  whom  the  contract  in  behalf  of  the 
plaintiff  was  made,  could  not,  without  the  express  consent  of  the  de- 
fendant company  to  his  double  employment,  bind  said  company  by 
the  contract  executed  by  him  in  their  behalf ;  (3)  that  there  was  no 
ratification  of  this  contract,  or  evidence  of  consent  on  the  part  of  the 
defendant  company,  prior  to  the  said  resolution  of  repudiation  of 
December  5, 1900;  (4)  that  the  repudiation  of  the  contract,  and  notice 
thereof  to  the  plaintiff,  was  made  as  soon  as  practicable,  and  at  the 
first  meeting  of  the  board  of  directors  held  after  full  knowledge  on 
their  part  of  all  the  iacts  in  the  case.  These  propositions  present 
the  material  questions  embraced  in  the  numerous  assignments  of 
error  set  forth  in  the  record.  Undoubtedly  the  board  of  directors  is 
generally  the  governing  and  controlling  body  of  a  corporation.  Its 
policy  and  conduct  within  the  scope  of  the  purpose  of  its  creation  is 
in  the  absolute  control  of  such  directors.  It  cannot  incur  obligations 
without  the  consent  of  such  board,  or  generally  without  its  express 
authority ;  but  the  board  of  directors  can  exercise  its  plenary  power 
by  delegating  its  authority  as  to  certain  transactions  or  classes  of 
transactions  to  its  president  or  other  executive  officers,  as  well  as  by 
direct  authorization  of  a  particular  transaction  by  express  resolution 
to  that  effect.  A  corporation  is  an  intelligent,  though  artificial, 
person;  and,  while  its  board  of  directors  is  its  controlling  mind,  it 
may  be  bound,  like  a  natural  person,  by  a  consent  implied  by  law 
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from  a  course  of  conduct  permitted  and  recognized  by  its  governing 
body.  The  minutes  of  the  defendant  company  disclosed  no  resolu- 
tion of  the  board  of  directors^  conferring  upon  the  president  the  au- 
thority to  make  the  contract  here  in  question,  nor  any  express  gen- 
eral authority  to  make  such  contracts.  But  there  is  testimony  tend- 
ing to  show  the  existence  of  a  de  facto  executive  committee,  consist- 
ing of  three  directors,  of  which  the  president  of  the  company  seems 
to  have  been  ex  officio  a  member,  and  that  contracts  for  the  purchase 
of  ore  and  sale  of  the  product,  had  for  sometime  theretofore  been 
negotiated  and  made  by  the  authority  of  this  committee.  There  is 
also  testimony  to  show  that  this  committee  authorized  the  making  of 
the  contract  in  question  by  the  president  of  the  company.  Three 
other  contracts  for  the  purchase  of  ore  from  other  parties  represent- 
ed by  the  same  agents  were  made  in  the  same  way,  and  about  the 
,  same  time ;  and  contracts  for  large  quantities  of  ore  were  made  the 
previous  spring  in  the  same  manner.  Such  contracts  had  always 
been  theretofore  acquiesced  in  by  the  company,  and  were  in  accord- 
ance with  the  usual  course  of  its  business. 

It  was  contended  by  the  plaintiff,  however,  that,  whether  the 
president  or  executive  committee  were  authorized  or  not  to  make 
and  sanction  the  contract,  such  action  on  the  part  of  the  president  of 
the  defendant  company  being  only  voidable,  and  not  void,  it  was,  in 
effect,  ratified  by  the  company  by  the  acquiescence  of  its  board  of  di- 
rectors, with  full  knowledge  of  all  the  facts  and  circumstances  neces- 
sary and  material  to  ratification  on  their  part.  The  record  discloses 
the  fact  of  monthly  meetings  of  the  board  of  directors,  following  soon 
after  the  execution  of  said  contract,  and  testimony  tending  to  show 
that  report  was  made  af  these  meetings  of  this  contract  for  the  pur- 
chase of  ore,  together  with  others,  and  that  discussion  was  had  by 
the  directors  as  to  the  operations  of  the  company,  involving  its  supply 
of  ore  and  probable  production  of  pig  iron,  and  that,  though  no 
formal  resolution  of  ratification  was  made  or  offered,  all  the  contracts 
were  treated  alike, 'there  being  testimony  that  all  the  individual  di- 
rectors save  one  had  full  personal  knowledge,  before  the  meetings, 
of  this  contract,  as  of  others,  and  that  with  this  individual  knowledge, 
these  contracts  made  by  the  president  of  the  company  were  not  only 
not  repudiated,  but  treated  as  valid.  The  testimony  on  this  point, 
however,  is  conflicting,  as  on  the  part  of  the  defendant  there  was  testi- 
mony that  no  such  reports  were  ever  made  to  these  meetings  of  the 
directors,  no  discussion  had  in  regard  to  them,  and  that  there  was 
no  opportunity  at  them  to  ratify  or  repudiate  the  same.  It  is  true 
that,  where  ratification  is  necessary,  it  must  be  made  by  the  board 
of  directors  as  a  board,  and  their  assent  individually  to  the  act  neces- 
sary to  be  ratified  will  not  avail.  But  it  is  also  true  that  an  express 
resolution  of  ratification  is  not  essential  where  it  can  be  shown  that 
the  board  of  directors,  as  a  board,  received  report  or  notice  of  the 
transaction  requiring  ratification,  and,  with  full  knowledge  of  all  the 
circumstances  surrounding  it,  not  only  failed  to  repudiate  it,  but 
treated  it  in  the  same  category  with  other  transactions  of  like  kind, 
which  admittedly  imposed  obligations  upon  the  company.  As  evi- 
dence of  ratification  or  consent  on  the  part  of  the  company  would  be 
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equally  necessary  whether  the  contract  was  invalid  from  want  of  au- 
thority in  the  president  to  execute  it  in  behalf  of  the  company  or  by 
reason  of  the  fact  that  in  executing  the  contract  he  was  acting  in  a 
double  relation,  as  representing  both  parties  to  the  contract,  this 
conflicting  testimony  was  properly  submitted  to  the  jury  on  the  gen- 
eral question  of  whether  the  contract  was  a  subsisting  and  binding 
one  by  reason  of  the  ratification  6f  it  by  the  corporation.  The  rec- 
ord shows  that  much  testimony  was  introduced  by  the  parties  plaintiff 
and  defendant,  and  that  some  of  it,  at  least,  tended  to  show  ratifica- 
tion by  the  board  of  directors  of  the  contract  in  question  months 
prior  to  the  resolution  of  the  board  formally  repudiating  the  contract. 

Under  this  state  of  facts  we  think  the  question  of  ratification  was 
properly  submitted  to  the  jury.  We  think,  also,  it  was  proper  to  sub- 
mit to  the  jury  another  aspect  of  this  same  question,  viz.  whether, 
with  the  knowledge  shown  to  be  possessed  by  all  or  nearly  all  the 
individual  directors  of  the  fact  that  this  contract  had  been  made,  of 
its  terms  and  the  circumstances  surrounding  it,  the  formal  resolution 
of  repudiation  had  not  been  too  long  delayed  to  be  effectual  for  that 
purpose.  In  other  words,  that  the  board  of  directors  had  such 
knowledge  of  this  contract  that  refusal  for  so  long  a  period  to  dis- 
affirm, amounted  to  ratification.  The  argument  of  the  plaintiff's 
brief  is  confined  to  the  underlying  questions  thus  stated,  and  it  would 
serve  no  useful  purpose  to  consider  separately  the  numerous  assign- 
ments of  error  contained  in  the  record. 

In  view  of  what  we  have  said,  a  careful  reading  of  the  charge  of  the 
court  below  discloses  no  reversible  error.  We  think  the  court  cor- 
rectly stated  the  law  applicable  to  the  facts  of  the  case  when  it  in- 
structed the  jury  as  follows : 

"Moreorer,  If  a  contract  within  the  power  of  that  corporation  to  make — 
that  is,  with  reference  to  the  facts  In  this  case,  a  contract  for  the  supply 
of  ore  for  its  furnace — If  such  contract  be  made  by  the  president  or  an 
executive  committee,  assuming  to  act  for  the  company,  but  without  express 
authority  to  so  contract,  it  is  the  duty  of  the  directors  of  the  company, 
upon  receiving  notice  of  such  contract  having  been  made,  to  promptly  dis- 
avow the  same  as  binding  upon  the  corporation;  and,  in  case  they  fail  to 
do  so  within  a  reasonable  time,  the  law  will  hold  them  to  have  ratified  the 
contract,  and  allow  it  to  then  become  binding  upon  the  company.  The  law 
does  not,  in  the  case  of  a  purchase,  permit  a  delay,  where  the  directors  know 
of  such  purchase,  to  enable  the  company  to  speculate  upon  the  chances  of 
deciding  profitably,  after  a  lapse  of  time,  as  to  whether  or  not  they  will 
disavow  and  refuse  to  accept  the  contract  Applying  these  general  prin- 
ciples to  the  case  before  us,  we  instruct  you  that,  if  the  jury  find  from  the 
evidence  that  the  fact  of  the  purchase  of  this  Adams  ore  was  made  known 
to  the  directors  of  the  company,  and  that  they  knew  that  such  purchase 
was  made  in  the  usual  course  of  business  and  in  the  mode  customarily  fol- 
lowed by  the  company's  officers  and  hitherto  recognized  by  the  company, 
and  they  did  not,  within  a  reasonable  time,  express  their  dissent,  their 
knowledge  of  the  facts  and  their  inaction  in  the  face  of  such  facts  might 
amount  to  a  ratification  of  such  purchase  by  the  defendant  company. 
What  would  be  a  reasonable  time  for  such  repudiation  is,  under  the  proofs 
in  this  case,  a  question  for  the  Jury,  and  to  them  we  submit  it." 

The  plaintiff  in  error  repeatedly  dwells,  in  the  assignments  of  error 
and  in  the  argument  of  its  brief,  upon  the  fact  that  the  court,  in 
speaking  of  the  ratification  necessary  to  validate  an  unauthorized 
contract,  spoke  of  ratification  by  the  company,  instead  of  by  the 
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board  of  directors.  We  think,  however,  that  the  language  thus  used 
was  not  open  to  criticism  as  a  general  statement  of  the  law  in  that 
behalf.  It  is  the  form  in  which  the  general  proposition  of  law  in  this 
regard  is  usually  stated,  and  it  is  to  be  noted  that  the  counsel  for 
the  defendant  below  used  this  very  language  in  their  first  prayer  for 
instruction  to  the  jury  at  the  trial.  ^  It  was  as  follows : 

"(1)  In  order  that  the  plaintiff  may  recover  in  this  case,  it  must  appear 
by  a  preponderance  of  the  evidence  that  the  contract  sued  upon  is  the  con- 
tract of  the  defendant,  and  that,  to  be  the  contract  of  the  defendant,  it  must 
have  been  executed  on  behalf  of  the  defendant  by.  one  having  authority  to 
execute  the  same,  or,  if  executed  without  authority,  it  must  thereafter  have 
been  ratified  by  the  company." 

In  its  charge  to  the  jury  the  court  adopted  this  language  verbatim. 
But  the  court  went  further,  and,  in  answer  to  the  twelfth  point  of 
the  defendant  below,  said: 

"We  have  instructed  the  jury  that,  unless  this  contract  was  ratlfi^  by  the 
defendant  company,  acting  through  its  board  of  directors,  they  should  find 
for  the  defendant." 

This  would  seem  to  be  putting  the  case  as  favorably  to  the  defend- 
ant as  it  was  possible  for  the  court  to  do. 

The  plaintiff  in  error  also,  by  its  assignments  and  its  argument  be- 
fore the  court,  strongly  objected  to  what  was  said  by  the  court  be- 
low in  regard  to  the  legal  effect  of  the  fact  that  L.  B.  Miller,  who 
executed  the  contract  on  the  part  of  the  defendant  below,  was  also 
a  member  of  the  firm  of  Oglebay,  Norton  &  Co.,  who,  as  agents  for 
the  plaintiff  below,  negotiated  the  contract  in  their  behalf.  As  to 
this,  the  language  of  the  court  is  as  follows : 

"Comment  has  been  made  in  this  case  upon  the  fact  that  Mr.  Miller,  the 
president  of  the  Salem  Iron  Company,  was  a  member  of  the  firm  of  Oglebay, 
Norton  &  Co.,  the  selling  agents  of  the  plaintiff  company,  and  that  he  signed 
the  contract  on  behalf  of  the  defendant  company  and  on  behalf  of  the 
selling  firm  as  well.  The  fact  that  such  was  the  case,  and  that  he  acted 
In  a  dual  capacity, — that  is.  acted  on  behalf  of  the  Salem  Iron  Company  and 
on  behalf  of  the  Lake  Superior  Consolidated  Iron  Mines, — does  not  necessa- 
rily and  of  itself  invalidate  the  contract  The  undisputed  facts  are  that  the 
firm  of  Oglebay,  Norton  &  Co.  were  the  owners  of  about  one-fifth  of  the 
capital  stock  of  the  Salem  Iron  Company;  that  they  were  creditors  of  said 
company  to  the  extent  of  some  forty  thousand  dollars;  that  their  commission 
on  the  Adams  ore  sale  of  five  cents  a  ton  was  not  fixed  or  determined  by  the 
price  of  the  ore,  and  that  the  ore  was  sold  at  the  regular  market  price  for 
the  year  1900  deliveries,  and  that  the  contract  contained  a  provision  that  the 
price  should  be  reduced  to  the  lowest  price  at.  which  the  plaintiff  company 
should  sell  to  any  one  Adams  ore  during  that  year.  Under  these  facts — 
which  we  do  not  understand  are  questioned — we  are  of  opinion  that,  in  view 
of  the  dual  capacity  in  which  Mr.  Miller  stood  and  acted,  the  contract,  if 
valid  in  other  respects,  was  not  void,  but  voidable  only  by  the  defendant 
company  on  this  particular  ground  alone  of  Mr.  Miller's  dual  relation,  unless 
the  jury  should  find  that  Miller  took  advantage  of  his  position  to  impose 
upon  the  defendant  company  a  contract  which  was  unfair,  oppressive,  or 
fraudulent" 

We  think  in  this  the  court  below  correctly  stated  the  law,  and  in- 
telligently instructed -the  jury  as  to  its  application.  A  contract  so 
made  was  undoubtedly  voidable,  and  not  void,  unless  the  proofs 
should  show  that  the  conduct  of  the  person  acting  in  such  dual  rela- 
tion amounted  to  fraud.    This  it  might  do  if  it  were  unfair  and  one- 
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sided,  and  palpably  to  the  advantage  of  one  party  alone  to  the  con- 
tract. The  firm'  of  Oglebay,  Norton  &  Co.,  of  which  Miller  was  a 
member,  were  owners  of  one-fourth  of  the  preferred  stock  of  the  de- 
fendant company,  and  were  unsecured  creditors  of  the  company  to 
the  amount  of  $45,000.  Their  interest  in  the  contract  in  suit  was  a 
commission  of  $1,500.  There  is  nothing,  therefore,  in  the  situa- 
tion itself,  that  shows  such  a  predominant  interest  in  Miller  as 
to  suggest  a  motive  on  his  part  to  deal  to  the  disadvantage  of  the 
defendant  company,  and  no  effort  was  made  by  direct  testimony  to 
show  that  his  conduct  was  unfair,  one-sided,  or  oppressive.  Under 
the  facts  disclosed  by  the  record,  these  matters  were  properly  sub- 
mitted to  the  jury. 

This  brings  us  to  the  remaining  question  raised  by  the  plaintiff  in 
error, — ^as  to  the  correctness  of  the  court  below  in  its  instructions  to 
the  jury  as  to  the  measure  of  damage.  The  plaintiff  company  had, 
at  the  time  of  the  repudiation  of  the  contract  by  tj^e  defendant  com- 
pany, 27450  tons  of  ore  at  the  Cleveland  docks  (practically  the  bal- 
ance of  the  ore  called  for  by  the  contract),  brought  there  and  ready 
to  deliver  to  the  defendant  company  in  pursuance  of  the  contract. 
The  pecuniary  measure  of  the  injury  suffered  by  the  plaintiff  company 
by  reason  of  the  refusal  by  the  defendant  to  receive  the  remainder  of 
the  ore  called  for  in  the  contract  at  the  contract  price  would  be  the 
difference  between  the  money  value  of  the  ore  yet  undelivered  and 
the  price  agreed  to  be  paid  for  it  by  the  defendant  under  the  contract. 
The  value  of  this  ore  to  the  mining  company,  for  the  purposes  of 
this  case,  would  properly  be  estimated  by  what  it  would  bring  in  the 
open  market,  if  there  were  such  a  market  at  the  time.  The  testi- 
mony, however,  discloses,  and  it  is  admitted  on  both  sides,  that  there 
was  no  such  open  market  at  that  time,  the  season  for  selling  the 
product  of  the  mines  for  that  year  having  passed.  The  rules  of  law 
as  to  the  measure  of  damages,  however,  are  not  so  rigid  or  unreason- 
able as  to  deprive  the  plaintiff  of  remedy  in  such  a  case.  In  the  prac- 
tical administration  of  justice  they  will  be  made  to  accommodate  the 
exigencies  of  the  particular,  facts,  and  under  the  circumstances  of  this 
case  no  better  method  of  computing  in  money  the  injury  suffered  by 
the  plaintiff  by  reason  of  the  unlawful  repudiation  by  defendant  of  its 
contract  could  be  applied  than  to  measure  the  value  of  the  ore  on 
hand  and  ready  for  delivery  by  the  amount  of  a  bona  fide  offer  for  it. 
This,  with  any  other  facts  bearing  directly  upon  the  question  of  the 
value  of  the  ore  on  hand  at  the  time  of  the  breach,  were  properly 
submitted  to  the  jury  for  its  consideration.  We  therefore  think  the 
learned  court  below  correctly  instructed  the  jury  on  this  point  when 
it  said : 

'The  fixation  of  the  damages  is  peculiarly  the  province  of  the  Jnry  in  all 
cases,  and  shoald  be  so  nnder  the  facts  of  this  case.  The  proof  is  that  the 
plaintiffs  sought  to  sell  during  the  December  following  the  alleged  breach; 
that  they  were  unable  to  get  a  price  exceeding  $3.00  per  ton.  Having  failed 
to  sell,  they  brought  suit,  setting  forth  In  their  statement  the  value  of  the 
ore  as  $3.10  per  ton,  which  they  conceded,  and  claiming  the  difference  of 
$L75  per  ton,  being  the  difference  between  that  sum  and  $4.86,  the  contract 
price.  The  evidence  is  uncontrorerted  that  at  no  time  from  the  alleged 
breach  down  to  the  date  of  the  trial,  couid  they  have  sold  the  ore  at  a  higher 
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price  than  $S.10  per  ton.  As  we  have  said,  the  fixation  of  the  measure  of 
damages  in  this  case  is  peculiarly  within  the  province  of  the  Jury.  In  no 
case,  however,  can  you  allow  more  than  $1.76  per  ton,  as  the  plaintiff  has 
60  limited  Itself  by  Its  pleadings.  Subject  to  such  limitation,  It  will  be  for 
you,  gentlemen  of  the  Jury,  in  case  the  plaintiff  be  entitled  to  damage  by 
reason  of  the  existence  of  a  valid  contract  here  and  Its  breach  by  the  de- 
fendant, to  determine  what  the  amount  of  such  damage  was,  under  the  facts 
and  conditions  in  evidence." 

The  slip  apparently  made  by  the  court  in  telling  the  jury  that  they 
were  the  judges  of  the  measure  of  damages,  taken  in  connection  with 
the  other  parts  of  the  charge,  is  not  worthy  of  notice,  although  it 
is  made  the  subject  of  the  twentieth  assignment  of  error.  It  could 
not  have  injured  the  defendant,  or  misled  the  jury,  and  was  evidently, 
if  the  court  was  correctly  reported,  a  slip  of  the  tongue  that  was  un- 
noticed by  counsel  on  either  side.  If  it  had  been  noticed,  it  would 
have  been  their  duty  to  have  called  the  court's  attention  to  it. 

A  careful  consideration  of  the  record  has  convinced  us  that  the 
case  was  properl)%ubmitted  to  the  jury,  and  that  the  learned  court 
below,  in  its  charge,  correctly  and  sufficiently  stated  the  rules  of  law 
that  should  govern  the  jury  in  arriving  at  a  verdict. 

The  judgment  of  the  court  below  is  therefore  affirmed. 


WESTERN  MFG.  OO.  y.  KINGMAN  &  CX>. 

(Circuit  Oonrt  of  Appeals,  Eighth  Circuit    Noveml>er  25,  1001.) 

No.  l,&lb. 

L  Contract— BRRAcn—EviDBNCS  Constdbrbd. 

Defendant  contracted  to  purchase  from  plaintiff  a  quantity  of  agri- 
cultural implements,  to  be  manufactured  by  plaintiff,  among  others  a 
number  of  mowers,  which  were  to  be  ordered  prior  to  October  1st.  Some 
time  In  October,  In  a  conversation  between  representatives  of  the  par- 
ties, only  a  portion  of  the  mowers  having  been  ordered  by  defendant 
the  disposition  to  be  made  by  plaintiff  of  the  remaining  number  was 
discussed,  the  contract  with  respect  to  the  purchase  of  the  same  being 
treated  by  both  parties  as  still  In  force.  Plaintiff  offered  to  store  the 
mowers  for  defendant  in  its  warehouse,  but  defendant  thought  it  would 
order  them  shipped  to  its  own  warehouses,  and  promised  to  write  in 
reference  thereto.  A  few  days  later  plalntiCTs  agent  wrote  defendant 
''relative  to  the  disposition  of  the  balance  of  mowers  due  on  your  con« 
tract"  and  asking  for  shipping  directions.  To  this  letter  defendant  re- 
plied, stating:  "We  have  been  considering  the  same  as  to  what  we  could 
do  as  to  taking  these  mowers,  and  write  to  say  that  it  is  out  of  the 
question  for  us  to  do  so,  and  do  not  see  any  way  but  you  will  have  to 
store  them."  Held,  that  such  language,  considered  in  connection  with  the 
previous  conversation  and  letter  of  plaintiff,  could  not  be  held,  as  matter 
of  law,  to  l)e  a  refusal  to  accept  the  mowers  under  the  contract,  and  to 
constitute  a  breach  of  the  contract  which  absolved  plaiutiU!  from  tne 
duty  of  thereafter  performing  the  same  on  its  part 

fiL  Trial— CoNSTRucnow  of  WRrmfos— When  Question  for  Jury. 

While  letters  and  written  instruments  are  as  a  rule  for  the  court  t9 
interpret  they  are  not  always  so,  especially  where  their  interpretatioo 
Involves  a  consideration  of  extraneous  facts. 

C  Contracts— AcnoK  for  Breach- Instructions. 

Instructions  given  and  refused  in  an  action  for  breach  of  contract  < 
•Idered,  and  the  action  of  the  trial  court  approved. 
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In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Nebraska. 

This  action  was  Instituted  to  recover  damages  alleged  to  have  been  sus- 
tained by  tbe  Western  Mannfacturing  Company,  plaintiff  In  error,  by  reason 
of  a  breacb  of  contract  on  the  part  of  Kingman  &  Co.,  a  corporation,  defend- 
ant in  error.  The  manufacturing  company  was  located  at  Lincoln,  Neb., 
and  was  engaged  in  the  business  of  manufacturing  agricultural  implements. 
Kingmad  &  Co.  was  located  at  Peoria,  111.,  and  was  a  dealer  in  agricultural 
implements.  The  contract  was  in  writing,  dated  May  8,  1893,  and  for  the 
consideration  therefh  stated  obligated  Kingman  &  Co.  to  order  from  the 
manufacturing  company  between  May  8  and  October  1,  1893,  160  mowers, 
and  between  May  8  and  December  81,  1893,  1.800  com  shellers,  and  between 
August  1  and  December  1,  1893,  1,200  Climax  end  gates.  The  defense  was 
that,  by  mutual  consent,  the  performance  of  the  contract,  within  the  time 
limit  as  fixed,  was  waived  by  plaintiff,  and  that  defendant  from  time  to  time 
prior  to  December  15th  ordered  articles  of  merchandise  specified  In  the 
contract  to  be  shipped  to  it  but  that  plaintiff  failed  and  refused  to  honor  such 
orders,  and  that  on  December  15th  the  contract  was  rescinded  by  mutual 
consent  of  the  parties.  Plaintiff,  by  its  replication,  denied  the  allegations 
of  the  answer.  The  trial  resulted  in  a  verdict  and  judgment  for  the  defend- 
ant The  case  is  brought  here  by  writ  of  error.  The  assignments  of  error 
relate  exclusively  to  alleged  misdirections  of  the  Jury  by  the  trial  court,  and 
failure  to  charge  as  requested  by  plaintiff.  The  particulars  will  be  suffi- 
ciently referred  to  in  the  opinion. 

E.  P.  Smith  and  W.  J.  Lamb,  for  plaintiff  in  error. 
James  H.  Mcintosh,  for  defendant  in  error. 

Before  SANBORN  and  THAYER,  Circuit  Judges,  and  ADAMS, 
District  Judge. 

ADAMS,  District  Judge,  aftef  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

The  evidence  introduced  by  both  parties  on  the  issues  of  waiver, 
default,  and  rescission  is  mainly  confined  to  certain  correspondence, 
which  appears  in  the  record,  and  to  certain  interviews  between  L. 
M.  Welch,  who  was  plaintiff's  agent,  and  Martin  Kingman,  who  was 
president  of  the  defendant  corporation.  Welch  testifies  that  he  had 
an  interview  with  Kingiiian  soon  after  October  i,  1893,  at  Chicago, 
in  which  he  reminded  him  that  he  had  not  sent  orders  as  he  promised 
for  the  mowers,  and  that  the  time  within  which  he  was  to  do  so,  under 
the  contract,  had  expired,  and  he  says  he  insisted  on  his  complying 
with  the  terms  of  the  contract  and  taking  the  mowers.  Welch  testi- 
fies that  Kingman  said  he  would  go  home  and  write  to  his  different 
branch  houses,  and  see  if  they  could  store  them,  and  he  would  send 
orders  for  them.  He  says  he  thinks  he  mentioned  to  Kingman  at 
that  time  that,  if  he  did  not  care  to  order  them  away,  his  company, 
the  plaintiff,  was  a  licensed  warehouse,  and  that  the  defendant  might 
leave  the  mowers  with  it  on  storage,  taking  warehouse  receipts  there- 
for, and  settle  for  the  mowers  as  on  actual  delivery.  He  says  King- 
man responded  that  he  did  not  care  to  have  the  mowers  stored  ex- 
cept in  his  own  building,  and  that  he  had  plenty  of  room  in  which  to 
store  his  own  goods.  He  says  he  told  Kingman  that  that  was  all 
right ;  that  he  had  simply  suggested  that  course  for  his  convenience ; 
and  that  Kingman  then  said,  "I  will  take  the  mowers  and  send  you 
the  orders." 
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It  appears  that  the  plaintiff  afterwards,  on*  November  9th,  wrote 
the  following  letter  to  the  defendant : 

"Lincoln,  Nebraska,  Nov.  9th,  1893. 

"Kingman  &  Co.,  Peoria,  Illinois— Gentlemen:  Yonr  Mr.  Kingman,  whom 
the  writer  met  in  Chicago  on  the  26th  Inst  [?  ult],  stated  that  we  would  hear 
from  you  in  a  short  time  relative  to  the  disposition  of  the  balance  of  mowers 
due  on  your  contract.  We  hope  you  can  give  us  shipping  directions  at  once. 
On  account  of  the  fire  we  had,  we  are  very  much  cramped  for  i^oom,  and 
need  the  room  these  mowers  occupy  for  a  paint  shop..  Please  favor  us  by 
return  mall.  We  have  the  following  Defiance  shellers  9a  hand,  partly  com- 
pleted: 394,  no  fan;  397,  with  fan, — and  we  will  begin  work  on  these 
next  week,  and  complete  them  as  rapidly  as  possible,  and  would  be  pleased 
to  have  you  order  now  for  two  or  three  cars,  so  we  can  ship  them  out  as 
fast  as  finished." 

To  this  letter,  the  defendant,  on  November  18,  1893,  made  the  fol- 
lowing answer: 

'^Western  Manufacturing  Company,  Lincoln,  Nebraska — Gentlemen:  Yours 
of  the  9th.  requesting  shipping  instructions  for  mowers.  Is  received  and  noted. 
We  have  been  considering  the  same,  as  to  what  we  could  do  as  to  taking 
these  mowers,  and  write  to  say  that  it  is  out  of  the  question  for  us  to  do  so, 
and  do  not  see  any  way  but  you  will  have  to  store  them.  We  note  as  to 
shellers,  and  were  obliged  to  order  a  car  from  other  parties,  to  fill  the 
place  of  car  ordered  to  Des  Moines.  We  have  now  written  Omaha  asking 
if  they  are  about  ready  to  place  an  order  for  another  car,  and  giving  them 
the  number  of  shellers  you  have  on  hand.  We  expect  an  order  in  a  few 
days,  and  will  forward  same  to  you.  The  writer  was  at  Omaha  last  week, 
and  while  there  talked  over  matters  with  Mr.  Carson.  He  says  there  Is  but 
little  demand  for  shellers  in  Nebraska;  that  the  trade  is  very  light,  but  that 
he  will  need  some  shellers  soon.  We  will  write  him  again  concerning  your 
stock,  and  will  try  and  draw  from  you  soon." 

The  foregoing  shows  that  the  manufacturing  company  waived  the 
provision  of  the  contract  requiring  Kingman  &  Co.  to  order  before 
October  i,  1893,  the  full  complement  of  160  mowers.  For  some,  rea- 
son, unexplained  by  the  evidence,  orders  ,had  been  made  before  that 
day  for  only  54  mowers ;  but  the  parties  treated  the  obligation  of  the 
contract  with  respect  to  the  mowers  as  in  effect  and  binding  upon 
them  thereafter.  The  trial  proceeded  on  that  theory.  The  court 
charged  the  jury  that  the  facts  showed  a  waiver  of  the  element  of 
time,  and  said:  "The  mere  failure  to  order  the  mowers  on  or  be- 
fore the  1st  of  October  does  not  constitute  an  actionable  breach  of 
the  contract  for  which  the  plaintiff  can  recover  in  this  action."  There 
was  no  exception  to  this  charge.  Accordingly  we  may  treat  the  ele- 
ment of  time  within  which  the  mowers  were  to  be  ordered  as  elim- 
inated from  the  contract  sued  on,  leaving  the  obligation,  in  respect 
thereto,  to  order  the  same   within  a  reasonable  time. 

We  can  now  intelligently  consider  the  first  and  second  assignments 
of  error. 

The  plaintiff  requested  the  trial  court  to  give  the  jury  the  following 
instruction : 

"There  is  evidence  before  you  showing  that  after  the  1st  day  of  October, 
1893,  the  time  within  which,  under  the  contract,  the  defendants  were  to  order 
the  mowers  of  the  plaintiff,  the  plaintiff's  agent,  Welch,  met  Kingman,  the 
president  of  the  defendant  company,  at  the  city  of  Chicago,  and  it  is  claimed 
thi\t,  in  the  conversation  then  had  between  them,  Kingman  promised  the 
plaintiff's  agent  that  he  would  soon  forward  to  the  plaintiff  orders  for  the 
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mowers,  or  for  the  balance  of  them,  to  which  Welch  assented.  If  you  are 
satisfied  that  such  Is  the  case,  that  would  be  a  waiver  by  both  parties  so  far 
as  the  time  for  ordering  the  mowers  was  concerned,  as  specified  In  the 
contract  It  is  claimed,  however,  that  the  plalntifC,  not  receiving  any  such 
orders,  afterwards  wrote  the  letter  of  November  9,  1893,  to  the  defendant, 
in  which  he  referred  to  such  conversation,  and  called  the  defendant's  atten- 
tion to  the  fact  that  the  defendant  had  stated  that  they  would  hear  from 
them  in  a  short  time  relative  to  the  disposition  of  the  balance  of  the  mowers 
due  on  the  contract,  nnd  stated  that  they  hoped  the  defendant  would  give 
them  shipping  directions  at  once;  that  on  account  of  the  fire  they  were 
cramped  for  room,  and  needed  the  room  the  mowers  occupied  for  a  paint 
shop.  It  further  appears  in  evidence  thajt  following  this,  on  November  18. 
1893,  the  defendant  wrote  to  the  plaintiff  acknowledging  their  letter  of  the 
9th  requesting  shipping  instructions  for  mowers,  and  stated  that  they  had 
been  considering  the  same  as  to  what  they  could  do  as  to  taking  these 
mowers,  and  that  it  was  out  of  the  question  for  them  to  do  so,  and  they  did 
not  see  any  way  but  that  the  plaintiff  would  have  to  store  them.  Now,  the 
court  Instructs  you  that  if  you  are  satisfied  from  the  evidence  that  such  a 
conversation  occurred  as  is  testified  to  at  Chicago,  that  the  letters  referred 
to  passed  between  the  parties,  then  the  letter  of  November  18th,  written  by 
the  defendant  to  the  plaintiff  in  answer  to  theirs  of  the  9th,  was  a  breach  of 
the  contract  on  the  part  of  the  defendant,  and  entitled  the  plaintiff  to  bring 
action  thereon  at  once;  that  the  plaintiff  had  the  right  to  treat  the  refusal 
of  the  defendant  to  take  the  mowers  as  a  breach  of  the  entire  contract,  with- 
out regard  to  whether  the  defendant  was  ready  and  willing  to  take  the  com 
shellers  and  end  gates  under  the  contract  or  not;  that,  after  such  refusal  by 
letter  on  the  part  of  the  defendant  to  take  any  more  mowers,  the  contract 
was  at  an  end,  unless  you  are  satisfied  from  the  evidence  that  the  plaintiff 
waived  this  breach  on  the  part  of  the  defendant  at  the  interview  held  on 
November  22, 1893,  at  Peoria;  that  in  considering  the  evidence  as  to  whether 
they  did  or  not,  and  as  to  what  took  place  at  that  interview,  you  should  take 
into  account  the  time  at  which  it  occiurred,  the  conduct  of  each  of  the  parties 
prior  thereto,  and.  the.  correspondence  between  them  that  led  up  to  that 
meeting." 

The  court  refused  to  give  this  instruction,  and  such  refusal  is  the 
basis  of  the  first  assignment  of  error. 

By  this  request  the  court  was  asked  to  interpret  the  letter  of 
November  i8th,  in  the  light  of  the  Chicago  interview  between  Welch 
and  Kingman,  as  an  absolute  refusal  to  take  the  mowers,  and  as 
creating  a  breach  of  the  contract. 

The  October  interview  at  Chicago,  as  already  seen,  related  in 
part  to  the  difficulty  of  the  defendant  storing  the  mowers,  and  to  a 
consideration  of  Welch's  proposition  to  store  them  for  the  defendant 
in  plaintiff's  licensed  warehouse,  and  resulted,  according  to  Welch's 
testimony,  in  a  statement  by  Kingman  that  he  would  send  orders  for 
and  take  the  mowers..  This  interview,  taken  in  connection  with  the 
letter  of  November  o,  1893,  in  which  the  manufacturing  company 
says:  "Your  Mr.  lungman,  whom  the  writer  met  in  Chicago  on 
the  26th  ult.,  stated  that  we  would  hear  from  you  in  a  short  time 
relative  to  the  disposition  of  the  balance  of  mowers  due  on  your  con- 
tract,"— must  be  taken  into  consideration  in  interpreting  the  letter  of 
November  i8th  in  question.  This  letter  must  be  read  in  the  light  of 
its  antecedents  on  the  same  subject,  namely,  the  Chicago  interview, 
in  which  the  subject  of  plaintiff  storing  the  mowers  for  defendant 
was  considered,  and  the  letter  of  November  9th,  in  which  plaintiff 
said  that  Kingman  stated  in  Chicago  that  plaintiff  would  hear  from 
him  in  a  short  time,  not  in  the  way  of  making  orders  for  the  mowers. 


Digitized  by 


Google 


250  112  FEDERAL  REPORTER. 

but  relative  to  the  disposition  of  thfc  balance  of  the  mowers.  In  the 
light  of  these  antecedents,  the  language  employed  in  the  letter  of 
November  i8th,  wherein  defendant  said:  "It  is  out  of  the  question 
for  us  to  do  so  [take  the  mowers],  and  do  not  see  any  way  but  you 
will  have  to  store  them," — may,  and  probably  does,  have  a  meaning 
other  than  an  absolute  refusal  to  take  any  mowers,  or  the  announce- 
ment of  the  final  rupture  of  the  contract. 

Its  meaning,  in  the  light  of  the  facts  and  circumstances  already  ad- 
verted to,  is  af  least  uncertain ;  and  while  it  might  have  warranted  a 
submission  to  the  jury,  under  proper  instructions,  to  determine,  in 
the  light  of  all  the  facts  and  circumstances,  whether  it  was  mtended 
thereby  to  be  an  absolute  refusal  to  take  any  more  mowers  under  the 
contract,  it  cannot,  in  and  of  itself,  be  judicially  so  construed.  Let- 
ters and  written  instruments  are,  as  a  rule,  for  the  court  to  interpret, 
but  they  are  not  always  so ;  especially  when  their  interpretation  in- 
volves a  consideration  of  extraneous  facts. 

It  would,  in  our  opinion,  have  been  error  if  the  court,  in  view  of 
all  the  facts  and  circumstances  of  the  case,  had  declared,  as  requested 
in  the  instruction  under  consideration,  that  the  letter  of  November 
i8th  constituted  a  breach  of  the  contract  by  defendant. 

The  next  instruction  requested  by  plaintiff,  and  refused  by  the 
court,  to  which  exception  was  taken,  is  as  follows : 

"The  court  further  instructs  you  that  no  mere  negotiations  between  the 
parties,  that  proceeded  upon  the  ground  that  the  contract  was  broken  by  the 
defendant  refusing  to  take  the  mowers  had  with  a  view  to  a  settlement  be- 
tween them  of  the  broken  contract,  should  be  considered  as  keeping  the 
contract  open  or  in  force;  nor  would  any  order  for  sheilers  made  by  letter 
at  any  time  after  its  breach,  if  the  defendant  persisted  In  refusing  to  take 
the  mowers,  be  arailable  to  the  defendants  to  keep  the  contract  open  or  In 
force,  nor  would  the  plaintiff  be  bound  after  the  contract  was  broken,  if  you 
so  find,  to  receive  or  fill  any  such  orders  for  sheilers  under  the  contract.  In 
other  words,  if  you  are  satisfied  from  the  evidence  that  the  defendants, 
at  the  meeting  of  November  22d,  persisted  in  their  notice  given  by  letter  not 
to  take  any  of  the  mowers,  that  would  be  such  a  breach  of  the  contract 
as  would  relieve  the  plaintiff  from  filling  any  orders  for  sheilers  which  the 
defendants  forwarded  after  that  day.  Further,  if  you  are  satisfied  from  the 
evidence  that  at  the  meeting  of  November  22,  1893,  the  defendants  persisted 
in  the  stand  which  they  had  taken  In  their  letter  of  November  18,  1893,  that 
they  would  not  take  any  more  mowers,  and  if  you  are  satisfied  that  after 
that  they  wished  to  withdraw  or  retire  from  that  attitude,  it  became  and 
was  their  duty,  In  ordering  other  goods,  to  so  notify  the  plalntiflf,  and  that 
they  then  stood  ready  and  willing  to  carry  out  the  contract  according  to  its 
terms." 

It  is  unnecessary  to  analyze  the  foregoing  request,  further  than  to 
observe  that  it  is  predicated  upon  the  erroneous  interpretation  given 
to  the  letter  of  November  i8,  1893,  already  pointed  out.  It  con- 
tains the  hypothesis,  as  follows :  "Further,  if  you  are  satisfied  from 
the  evidence  that  at  the  meeting  of  November  22,  1893,  the  defend- 
ants persisted  in  the  stand  which  they  had  taken  in  their  letter  of  No- 
vember 18,  1893,  that  they  would  not  take  any. more  mowers.  *  *  *" 
As  already  determined  by  us,  the  letter  of  November  i8th  is  sus- 
ceptible of  a  different  interpretation,  and  the  court  would  have  erred 
in  giving  the  instruction  in  question  without  substantial  modification. 
The  instruction  is  complicated  in  the  extreme,  and  probably  would 
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not  have  enlightened  the  jury  at  all  on  the  real  issues  of  this  case,  if 
it  had  not  contained  the  vice  to  which  attention  has  just  been  called ; 
but,  with  that  vice  in  the  instruction  as  requested,  it  embodied  an  er- 
roneous declaration  of  principle,  and  there  was  no  error  on  the  part 
of  the  court  in  refusing  it. 

In  order  to  appreciate  the  remaining  assignments  of  error,  it  is 
necessary  to  refer  again  to  the  evidence.  After  receiving  the  letter  of 
November  i8th,  the  manufacturing  company  sent  its  agent,  Welch, 
to  Peoria,  and  on  November  22d  an  interview  was  had  between  him 
and  Kingman.  Welch  testifies  that  this  interview  amounted  to  a 
positive  refusal  on  the  part  of  Kingman  to  take  any  more  mowers, 
shellers,  or  end  gates  under  the  contract.  Kingman  and  witness 
Schimpf,  the  secretary  of  Kingman  &  Co.,  testify  that  the  interview 
consisted  only  in  a  demand  by  Welch  for  a  settlement,  by  the  execu- 
tion of  notes  as  provided  in  the  contract  of  May  8th,  for  all  the  ma- 
chines and  end  gates  ordered  and  to  be  ordered  pursuant  to  the  obli- 
gation of  the  contract,  and  that  Kingman  declined  to  make  a  settle- 
ment except  for  such  machines  as  had  been  delivered,  claiming  that 
his  company  was  not  in  default,  but  that  the  manufacturing  company 
had  failed  to  deliver  shellers  theretofore  ordered,  and  was  not  then 
able  to  deliver  the  same,  or  any  end  gates,  as  required  by  the  con- 
tract, and  that  the  interview  resulted  in  a  settlement  for  goods  already 
delivered,  with  no  repudiation  of  the  contract,  as  testified  to  by 
Welch.  Kingman  testifies  that  his  company  was  at  that  time  ready, 
willing,  and  able  to  carry  out  and  perform  its  part  of  the  contract  of 
May  8,  1893.  Some  correspondence  ensued  after  this  interview  in 
which  Kingman  &  Co.  made  orders  for  considerable  quantities  of 
corn  shellers  under  the  provisions  of  the  contract,  and  in  which  both 
the  manufacturing  company  and  Kingman  &  Co.  made  propositions 
for  compromise  or  settlement  of  their  differences.  Much  of  this 
correspondence  need  not  now  be  specifically  referred  to.  It  shows 
the  usual  charges  and  counter  charges  of  defaults  and  shortcomings. 
Finally,  on  December  15,  1893,  the  manufacturing  company,  in  a  let- 
ter written  by  it  to  Kingman  &  Co.,  said :  "We  will  not  reinstate 
the  contract  allowing  you  to  accept  or  reject  such  portions  of  it  as 
suits  your  convenience,  regardless  of  the  damage  and  loss  we  may 
suffer,  nor  will  we  make  you  any  further  shipments  under  it."  On 
December  19,  1893,  Kingman  &  Co.  acknowledged  the  receipt  of 
the  last-mentioned  letter,  and  said:  "We  now  understand  from 
your  letter  that  you  will  not  make  any  further  shipments  under  the 
old  contract,  and  that  you  now  cancel  the  contract,  which  we  accept." 
The  manufacturing  company  acknowledged  the  receipt  of  the  last- 
mentioned  letter,  making  no  allusion  to  the  foregoing  quoted  portion 
thereof. 

The  record  shows  that  the  main  controversy  at  the  trial  below  was 
over  the  Peoria  interview  of  November  22d.  Plaintiff  claimed  that 
it  established  a  breach  of  the  contract  by  defendant,  in  this:  that 
defendant  then  and  there  announced  its  final  decision  to  take  no  more 
mowers,  shellers,  or  end  gates  under  the  contract.  The  defendant 
claimed  that  the  evidence  did  not  establish  that  breach,  but,  on  the 
contrary,  a  determination  on  its  part  to  fully  comply  with  the  obliga- 
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tions  imposed  upon  it  by  the  contract.  Substantially  all  the  oral 
testimony  in  the  case  (except  that  relating  to  damages)  was  limited 
to  this  issue.  The  court  in  its  charge  practically  confined  the  jury's 
attention  to  this  issue.     It  said : 

"It  is  claimed  on  the  part  of  the  plaintiff  that  the  defendant,  Kingman 
&  Co.,  broke  the  contract  on  Noyember  22,  1893,  at  a  conversation  which 
was  held  on  that  date  at  Peoria  between  Mr.  Welch,  on  behalf  of  the 
manufacturing  company,  and  Mr.  Kingman,  representing  Kingman  A  Co. 
It  is  claimed  on  the  part  of  the  plaintiff  that  on  that  day  and  date 
Kingmar  &  Co.  refused  to  accept  or  receive  any  of  the  articles  men- 
tioned in  this  contract  after  that  date.  Of  course,  if  you  should  find 
by  a  fair  preponderance  of  all  the  testimony  that  the  defendant,  King- 
man &  Co.,  did  on  that  date  refuse  wholly  thereafter  to  receive  any  of  the 
articles — that  is,  end  gates,  mowers,  or  corn  shellers — ^under  this  contract, 
and  that  the  plaintiff,  the  Western  Manufacturing  Company,  acted  upon  that 
refusal,  and  accepted  it  as  a  refusal  of  the  contract,  then  the  defendants 
will  be  liable  for  any  legal  damages  which,  under  the  rules  of  law  that  I 
may  state  to  you,  they  would  be  entitled  to  recover.  So  the  principal  ques- 
tion in  the  case  is  as  to  whether  or  not  the  claim  of  the  plaintiff  is  true 
as  to  the  conversation  at  Peoria  on  the  22d  of  November,  1893.  If  the  claim 
of  the  defendants  as  to  that  conversation  is  true,  then  there  would  be  no 
breach  of  the  contract,  and,  if  you  should  find  that  there  was  no  breach  of 
the  contract,  of  course  that  would  end  your  deliberation.  Your  verdict  then 
would  necessarily  have  to  be  for  the  defendant,  without  considering  the 
matter  of  damages  at  all.*' 

Counsel  for  plaintiff  took  no  exception  to  the  court's  statement  of 
its  claims,  and  no  exception  to  the  charge  of  the  court  that  the  prin- 
cipal question  in  the  case  was  whether  the  plaintiff's  claim  with  re- 
spect to  the  Peoria  interview  was  true.  We  are  at  liberty,  therefore, 
to  conclude  that  the  claims  of  the  plaintiff  were  correctly  stated  by 
the  court. 

The  court  further  instructed  the  jury  that  if  they  should  find  "that 
the  contract  described  in  the  plaintiff's  petition  was  still  in  force  on 
December  15,  1893,  and  by  a  letter  dated  the  15th  of  December, 
1893,  the  plaintiff  said  to  the  defendant  that  the  plaintiff  would  not 
make  any  further  shipments  to  the  defendant  under  said  contract,  and 
that  the  defendant  in  answer  to  said  letter  wrote  the  plaintiff  that  it 
accepted  the  plaintiff's  said  refusal  as  a  cancellation  of  the  contract, 
then  your  verdict  should  be  for  the  defendant."  The  court  explained 
this  last  instruction  as  follows :  "That  is,  if  you  find  that  the  con- 
tract was  not  broken  on  the- part  of  the  defendant  at  this  conversation 
occurring  in  Peoria  on  the  22d  day  of  November,  but  that  when  Mr. 
Welch  left  the  place  the  contract  still  existed,  *  *  *  and  con- 
tinued to  exist,  up  to  the  15th  of  December,  1893,  when  this  letter 
of  that  day  was  written,"  then  the  writing  of  that  letter  by  the  plain- 
tiff, and  the  answer  thereto  by  the  defendant  of  date  December  19th, 
"operated  as  a  mutual  cancellation  of  the  contract  between  the 
parties."  Counsel  for  plaintiff  took  no  exceptions  to  the  portions  of 
the  charge  hereinbefore  last  referred  to.  It  thereby  accepted  the 
same  as  the  law  governing  the  case ;  that  is,  in  substance  and  effect, 
that  if  there  was  no  rupture  of  the  contract  by  the  defendant  at  the 
Peoria  interview,  as  charged  by  the  plaintiff,  the  two  letters,  one 
written  by  plaintiff  to  the  defendant  of  date  December  15,  and  the 
other  written  by  the  defendant  to  the  plaintiff  of  date  December  19 
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1893,  constituted  a  rescission  of  the  contract  of  May  8th  by  mutual 
consent  of  the  parties  thereto.  The  whole  case,  with  the  exception 
of  the  proper  effect  to  be  given  to  the  letter  of  November  iSth,  al- 
ready considered,  is  made  to  depend  upon  the  issue  of  fact  raised  with 
respect  to  the  Peoria  interview  between  Welch  and  Kingman.  This 
reduces  the  case  to  a  very  narrow  compass,  and  enables  us  readily 
to  consider  the  remaining  assignments  of  error. 

The  trial  court,  after  stating  the  issue  between  the  parties  and 
clearly  advising  Jhe  jury  of  the  requisite  proof  to  entitle  the  plaintiff 
to  recover,  as  hereinbefore  pointed  out,  gave,  at  the  request  of  the 
defendant,  the  following  instructions  to  the  jury: 

"(1)  You  are  further  Instructed  that  if  you  find  from  the  evidence  that 
each  of  the  parties  to  the  contract  referred  to  in  the  plaintifTs  petition  in- 
dicated, in  a  conversation  between  the  agents  of  the  plaintiff  and  of  the 
defendant  at  Peoria  in  November,  1898,  a  willingness  to  perform  said  con- 
tract, then  neither  party  thereto  could  put  the  other  in  default  of  a 
performance  thereof,  without  first  making  upon  the  other  a  demand  of 
performance,  giving  a  reasonable  time  within  which  to  perform,  and  giving 
notice  that  a  faUure  to  comply  with  said  demand  within  a  reasonable  time 
after  it  was  made  would  be  deemed  a  forfeiture  of  said  contract. 

"(2)  If  you  find  from  the  evidence  that  in  a  conversation  between  the 
agents  of  the  plaintiff  and  of  the  defendant  in  November,  18$)3,  each  party 
to  said  contract  expressed  a  wiUingness  to  perform  it  and  that  thereafter 
the  plaintiff  without  making  a  demand  of  performance  upon  the  defendant 
refused  to  furnish  goods  under  said  contract,  your  verdict  should  be  for  the 
defendant. 

"(3)  Bven  though  you  should  find  from  the  evidence  that  in  the  conversa- 
tion between  the  agents  of  the  plaintiff  and  of  the  defendant  at  Peoria, 
on  Novembtf  22,  1803,  the  defendant  refused  to  perform  the  contract  re- 
ferred to  in  the  plaintiff's  petition,  yet  if  yon  further  find  that  the  plaintiff 
did  not  then;  and  then  accept  said  refusal  as  a  termination  or  breach  of 
said  contract,  and  that  before  any  action  by  the  plaintiff  in  regard  to  the 
defendant's  said  refusal  the  defendant  retracted  its  refusal  to  perform,  and 
that  thereafter  stood  ready  and  willing  and  able  to  perform  said  contract 
until  the  plaintiff  declared  to  the  defendant  its  intention  not  to  furnish  any 
more  goods  under  said  contract,  then  your  verdict  should  be  for  the  de- 
fendant. 

*'{4)  If  you  should  find  from  the  evidence  that  in  the  conversation  between 
the  plaintiff  and  the  defendant's  agents  in  November,  1888,  at  Peoria,  the 
defendant  expressly  refused  to  perform  the  contract  described  in  the  plain- 
tiff's petition,  nevertheless  if  you  further  find  the  plaintiff  did  not  there  and 
then  accept  said  refusal  as  a  breach  or  termination  of  the  contract,  but  took 
time  to  consider  the  same,  and  that  before  the  defendant  heard  anything 
further  from  the  plaintiff  about  said  contract  the  defendant,  in  good  faith, 
gave  the  plaintiff  additional  orders  for  goods  under  the  contract  the  giving 
of  such  orders  would  be  evidence  of  a  retraction  of  its  refusal  to  perform." 

No  objection  is  made  by  counsel  for  plaintiff  to  the  principles  of 
law  laid  down  in  these  four  instructions.  The  only  criticism  is  that 
"these  instructions  erroneously  assume  facts  proven,  contrary  to  the 
undisputed  written  evidence."  We  are  not  favored  by  counsel  with 
any  explanation  or  specification  of  reasons  why  they,  or  either  of 
them,  are  subject  to  the  criticism  made.  Notwithstanding  that,  we 
have  given  them  critical  consideration,  in  the  light  of  the  evidence 
found  in  the  record. 

The  first  two  are  substantially  a  repetition  of  the  principles  laid 
down  in  the  general  charge.  They  declare  substantially  that,  if  de- 
fendant's version  of  the  Peoria  interview  was  correct^-^that  is,  if 
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there  was  not  any  refusal  on  its  part  to  perform  the  contract, — and 
if  plaintiff  afterwards,  without  making  any  demand  of  performance 
by  defendant,  refused  to  furnish  goods  under  the  contract,  the  plainr 
tiff  cannot  recover.  There  does  not  appear  in  these  instructions  to 
be  any  assumption  of  facts  at  all,  and  certainly  there  is  no  assumption 
of  facts  contrary  to  the  undisputed  evidence,  and,  measuring  them 
by  the  sole  standard  of  plaintiff's  counsel,  we  find  no  error  on  the 
part  of  the  court  in  giving  them. 

The  last  two  of  these  instructions  are  predicated  ifpon  a  finding  by 
the  jury  of  a  refusal  by  the  defendant  at  the  time  of  the  Peoria  in- 
terview to  perform  its  part  of  the  contract  in  question,  and  by  them 
the  court  further  instructed  the  jury  that  if  plaintiff  did  not  accept 
and  treat  such  refusal  as  a  breach  of  the  contract,  but  took  time 
to  consider  the  same,  and  if,  in  the  meantime,  before  plaintiff  had 
taken  any  action  predicated  on  the  refusal,  the  defendant  retracted 
its  refusal  to  perform,  and  in  good  faith  ordered  goods  under  the 
contract,  and  was  and  continued  to  be  ready,  willing,  and  able  to  per- 
form the  same  until  the  plaintiff  wrote  the  letter  of  December  15th 
declining  to  fill  further  orders,  even  then  plaintiff  could  not  recover. 
Subjecting  these  two  instructions  to  the  criticism  of  plaintiff's  coun- 
sel, and  testing  them  by  the  standard  pointed  out  by  them,  we  are  of 
opinion  that  there  was  no  error  on  the  part  of  the  court  in  giving 
them. 

The  testimony  of  Mr.  Welch  is  to  the  effect  that  he  and  Kingman 
had  considerable  negotiation  at  Peoria  after  Kingman  had,  as  he 
claims,  declined  to  take  any  more  goods  under  the  contract.  Welch 
testifies  that  he  proceeded  to  give  Kingman  reasons  why  he  should 
not  refuse  to  take  the  goods,  and  that  Kingman  tojd  him  that  the 
plaintiff  did  not  have  any  end  gates,  and  could  not  fill  the  orders  for 
shellers ;  that  the  end  gates  were  all  burned  up  in  the  fire  which  oc- 
curred on  the  26th  of  October.  Welch  testifies  that  he  told  Kingman 
that  his  company  could  fill  all  orders  in  a  few  days  after  it  should  get 
them.  Welch  also  testifies  that  he  then  proposed  that  if  Kingman 
would  take  the  mowers  and  shellers,  and  settle  for  them  under  the 
contract,  that  he  would  not  say  anything  about  the  loss  on  the  end 
gates,  and  that  Kingman  could  either  order  them  away  or  place  them 
in  storage  and  take  warehouse  receipts.  He  says  Kingman  then  told 
him  that  he  would  settle  for  what  goods  they  had  received  under  the 
contract,  and  that  he  told  Kingman  that  he  did  not  want  to  settle  for 
anything  at  all,  and  told  him  that  he  must  decline  to  do  any  further 
business  "until  he  went  home  and  consulted  his  associates  and  the 
president  of  the  company,  and  decided  what  to  do."  It  is  clear  that 
this  testimony  tended  to  show  that  Welch,  acting  for  the  plaintiff,  did 
not  accept  or  treat  the  refusal  by  Kingman  to  take  any  more  goods 
(which  he  claims  was  the  outcome  of  the  Peoria  interview)  as  a  final 
breach  of  the  contract,  but  that  propositions  pro  and  con  afterwards 
followed  between  them,  resulting  in  Welch  saying  that  his  com- 
pany would  decline  to  do  any  further  business  with  the  defendant 
until  he  could  go  home  and  consult  with  his  associates,  and  decide 
what  to  do. 
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There  is  also  evidence  that  the  defendant  company  made  orders  for 
goods  under  this  contract  very  soon  after  the  date  of  the  Peoria  in- 
terview, and  there  is  no  reason  which  we  can  discover  why  these  or- 
ders were  not  made  in  good  faith.  There  is  also  no  showing  that 
any  circumstances  intervened  between  the  day  of  th^e  Peoria  inter- 
view and  the  giving  of  further  orders  by  the  defendant  company  by 
reason  of  which  plaintiff  was  at  all  prejudiced  or  affected.  Such  be- 
ing the  testimony,  we  cannot  say  that  these  instructions  erroneously 
assume  facts  proven  contrary  to  the  undisputed  written  evidence. 
There  does  not  appear  to  be  any  assumption  of  facts  at  all  in  the  in- 
structions criticised.  The  conclusion  in  each  is  predicated  upon  the 
jury's  being  able  to  find  certain  pre-existing  facts  from  the  evidence 
in  the  case.  We  think  each  of  the  four  instructions  complained  of 
were  based  upon  certain  phases  of  the  testimony  in  the  case,  and  are 
not  obnoxious  to  the  criticism  of  plaintiff's  counsel. 

Plaintiff  next  complains  that  the  court  erred  in  giving  the  follow- 
ing instruction  to  the  jury : 

"You  are  further  instructed  that  if  you  find  that  while  the  contract  de- 
scribed in  plaintiff's  petition  was  still  in  force,  and  by  a  letter  dated  the 
15th  day  of  December,  1893,  the  plaintiff  said  to  the  defendant  that  the 
plaintiff  would  not  make  any  further  shipments  to  the  defendant  under  the 
contract,  and  that  the  defendant  in  answer  to  said  letter  wrote  the  plaintiff 
that  he  accepted  the  plaintiff's  said  refusal  as  a  cancellation  of  the  contract, 
then  your  verdict  should  be  for  the  defendant." 

The  only  criticism-  to  this  instruction  is  that  there  was  no  evidence 
upon  which  it  could  be  predicated. 

After  a  most  patient  and  careful  consideration  of  the  evidence 
found  in  the  record  on  the  issues  made  by  the  pleadings  and  explicitly 
stated  by  the  court  in  its  charge  to  the  jury,  we  are  unable  to  see 
any  merit  in  the  objection  made  to  this  last  instruction.  The  court 
in  its  general  charge  h^  explained  to  the  jury  what  it  was  necessary 
for  them  to  find  in  order  to  conclude  that  the  contract  of  Mjay  8, 
1893,  had  been  broken.  It  now,  in  this  instruction,  without  repeating 
what  it  had  already  told  the  jury,  declares  that,  if  the  jury  should  find 
that  the  contract  remained  in  force — ^that  is,  had  not  been  broken— 
in  and  by  the  Peoria  interview,  then  the  correspondence  represented 
by  the  letters,  already  adverted  to,  of  December  isth  and  December 
igth,  amounted  to  a  cancellation  of  the  contract  by  consent  of  parties. 
There  is  not  only  sufficient  evidence  to  support  this  instruction,  but 
it  w^as  manifestly  a  correct  proposition  of  law. 

The  only  other  assignments  of  error  are  those  which  challenge  the 
verdict  on  the  grounds  that  it  was  contrary  to  the  instructions  of  the 
court  and  not  supported  by  any  evidence.  From  what  has  already 
been  said,  it  follows  that  there  is  no  merit  in  such  assignments. 

This  case  has  been  pending  a  long  while.  It  was  before  this  court 
on  a  first  writ  of  error,  and  is  found  reported  in  34  C.  C.  A.  489,  and 
92  Fed.  486.  It  has  now  again  received  our  careful  consideration, 
and  we  are  of  opinion  that  the  result  reached  by  the  trial  court,  under 
the  pleadings  and  pursuant  to  the  principles  announced  and  acqui- 
esced in  by  both  parties  at  the  trial,  is  substantially  correct,  and,  find- 
ing no  reversible  error,  the  judgment  is  affirmed. 
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JOHNSON  et  al.  v.  ROY. 
(Circuit  Court  of  Appeals,  Third  CHrcuit    December  13*  1901.) 

No.  a 

1.  AFFBAir—RBTiEW— Harmless  Error. 

A  mere  inaccuracy  of  expression  by  a  trial  judge  Is  not  a  ground  of 
reversal  where  the  intended  meaning  is  plain,  and  the  inadvertence 
caused  no  injurious  misunderstanding. 

2.  Contracts— Defenses  to  Action  for  BRBACH'-CONDncT  as  Admission  of 

Performance. 

Plaintiff  contracted  to  sell  to  defendants  the  trade-marks,  good  will, 
and  plant  of  a  manufacturing  business  which  was  conducted  in  ac- 
cordance with  a  secret  process.  She  warranted  that  the  process  was  a 
practical  one,  by  which  the  goods,  when  made,  would  remain  in  a  mer- 
chantable condition  from  one  to  two  years  and  upwards,  and  that  the 
cost  of  manufacture  would  not  exceed  a  sum  named.  She  also  agreed 
to  teach  the  process  to  defendants  or  their  employes,  and  to  remain 
with  them  until  they  were  familiar  with  it  Defendants  contracted  to 
make  a  cash  payment,  and  a  further  payment  at  the  end  of  six  months, 
or  as  soon  as  they  were  satisfied  that  they  thoroughly  understood  the 
process  and  that  the  manufacture  was  a  success,  together  with  still 
other  payments  afterwards.  Held,  that  the  fact  that  defendants  made 
the  second  payment  was  not  a  conclusive  admission  that  the  warranty 
had  been  fulfilled  and  the  condition  precedent  thereto  performed,  which 
precluded  them  from  pleading  a  breach  of  the  warranty  and  nonper- 
formance of  the  condition  in  defense  to  an  action  to  recover  subsequent 
payments,  but  that  such  fact  was  one  to  be  considered  by  the  jury  in 
connection  with  all  evidence  offered  by  defendants  which  tended  to  sus- 
tain their  defense. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  New  Jersey. 

Willard  P.  Voorhees,  for  plaintiffs  in  error.  '^ 
Paul  Fuller,  for  defendant  in  error.  *• 

Before  ACHESON,  DALLAS,  and  GRAY,  Circuit  Judges. 

DALLAS,  Circuit  Judge.  This  case  is  before  us  upon  a  writ  of 
error  to  the  judgment  of  the  circuit  court  for  the  district  of  Ne>y 
Jersey,  in  an  action  which  was  there  brought  by  the  defendant  in 
error  against  the  plaintiffs  in  error  upon  a  contract  in  writing,  where- 
by the  former  had  assigned  to  the  latter  "a  certain  trade-mark  at- 
tached to  gum  and  surgical  instruments  known  as  the  'Kingstone 
Boogies  and  Catheters,  bearing  the  stamp  or  trade-mark  'King- 
stone'  ;  all  title  and  interest  and  good  will  of,  in,  and  to  all  business 
pertaining  thereto  of  every  sort  and  description;  and  the  method 
of  manufacture,  together  with  all  machinery  and  stock  of  all  sorts 
and  description  now  owned  by  the  party  of  the  first  part  [plaintiff 
below],  as  per  her  memorandum  and  description."  It  appears  from 
the  contract  that  the  method  of  manufacture  to  which  it  relates  was 
a  secret  one,  and  with  respect  thereto  the  plaintiff  covenanted  as  fol- 
lows: 

"And  the  said  party  of  the  first  part  hereby  guaranties  that  the  process 
and  method  of  manufacture  aforesaid  is  a  practical  one,  by  which  the  goods* 
when  made,  w^iU  remain  in  a  merchantable  condition  for  an  indefinite  time^ 
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or  from  one  to  two  years  and  upwards;  and,  furthermore,  that  the  cost  of 
manufacture  shall  not  exceed  from  $5.00  to  $9.00  per  gross.  The  said  party 
of  the  first  part  covenants  and  agrees  that  the  party  of  the  first  part  shall 
teach  the  art  of  said  manufacture  to  the  parties  of  the  second  part  their 
agents  or  employes,  as  may  be  designated  by  the  parties  of  the  second  part, 
and  instruct  them  in  said  process;  and  the  party  of  the  first  part  agrees  to 
remain  with  the  parties  of  the  second  part  until  such  time  as  they  are 
familiar  with  the  art,  and  are  fully  equipped  to  go  on  with  the  manufacture, 
or  for  a  period  of  from  two  to  six  months,  as  may  be  determined  by  the 
parties  of  the  second  part*' 

The  first  of  these  covenants  constituted  an  express  warranty, 
not  only  as  to  the  durability  of  the  goods  to  be  manufactured,  but 
also  of  the  cost  of  their  manufacture ;  and  by  the  second  a  condi- 
tion precedent  was  impressed  upon  the  plaintiff's  right  to  receive 
any  of  the  sums  (other  than  the  $i,ooo  cash)  which  in  the  next 
quoted  clause  of  the  contract  the  defendants  agreed  to  pay  her. 
This  appears  to  have  been  the  learned  trial  judge's  view  of  these 
covenants,  but  he  nevertheless  Tield  that  the  defendants  were 
estopped  from  asserting  the  breach  of  the  former,  as  to  cost  of 
manufacture,  or  the  nonperformance  of  the  latter,  because  the  de- 
fendants had  in  fact  made  the  second  of  the  payments,  which  were 
provided  for  in  the  agreement  as  follows: 

"In  consideration  of  the  above,  the  said  party  of  the  second  part  hereby 
agrees  to  pay  to  the  said  party  of  the  first  part  the  sum  of  one  thousand 
dollars  cash,  and  at  the  end  of  six  months,  or  as  soon  as  the  parties  of  the 
second  part  are  satisfied  that  the  process,  art,  secrets,  etc.,  are  thoroughly 
understood  by  them  so  that  they  are  able  to  manufacture  thereunder,  and 
the  manufacture  a  success,  the  sum  of  five  thousand  dollars,  with  interest 
at  5  % ;  and  a  farther  sum  of  ten  thousand  ($10,000)  dollars  to  be  paid,  with 
five  per  cent  interest  thereto,  in  equal  yearly  payments  of  two  thousand 
($2,000)  dollars  each  until  the  entire  sum  is  paid." 

The  use  by  the  learned  judge  of  the  word  "estopped"  in  this  con- 
nection has  been  criticised  and  discussed  at  length  in  the  argu- 
ment presented  on  behalf  of  the  plaintiffs  in  error;  but  upon  this 
subject  we  need  only  say  that  mere  inaccuracy  of  expression  is  never 
ground  for  reversal  where  the  intended  meaning  is  plain,  and  the 
inadvertence  complained  of  has  occasioned  no  injurious  misunder- 
standing. Railway  Co.  v.  Burr,  33  C.  C.  A.  557,  91  Fed.  351.  In 
this  instance,  however,  we  are  of  opinion  that  the  ruling  was  erro- 
neous in  substance.  The  defendants  set  up  the  breach  of  the  war- 
ranty and  the  nonperformance,  of  the  condition  precedent  in  de- 
fense of  the  action,  and  we  cannot  agree  that  they  were  precluded 
from  maintaining  that  defense,  either  in  whole  or  in  part,  by  rea- 
son of  their  having  made  the  payment  which  has  been  referred  to. 
They  adduced  evidence  tending  to  prove  that  the  process  was  not 
a  practical  one,  by  which  the  goods,  when  made,  would  remain  in 
a  merchantable  condition  for  an  indefinite  time,  or  from  one  to  two 
years  and  upwards;  and  this  evidence  was  rightly  submitted  to  the 
jury,  and  with  proper  instructions.  But  they  further  offered  to 
show  that  the  cost  of  manufacture  exceeded  from  $5  to  $9  per 
gross,  and  that  the  plaintiff  had  not  adequately  instructed  them  or 
their  employes  in  the  method  of  manufacture ;  and  these  offers  were 
overruled,  and  the  subjects  to  which  they  pertained  were  wholly 
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excluded  from  consideration  by  the  jury.  This  rejection  of  a  still 
stantial  portion  of  the  defendants*  case  was,  we  think,  unwarranted. 
Unquestionably,  the  payment  of  the  $5,000  was  a  relevant  fact,  but 
it  was  not  a  conclusive  one.  That  sum  was,  under  the  terms  of  the 
consideration  clause,  payable  at  the  end  of  six  months,  or  as  soon 
as  the  defendants  should  be  satisfied  of  their  ability  to  manufacture 
the  goods  successfully;  and  from  its  payment,  in  connection  with 
the  associated  circumstances,  it  was,  no  doubt,  competent  for  the 
jury,  in  the  exercise  of  its  judgment,  to  infer  that  the  defendants 
had  been  sufficiently  taught,  and  were  satisfied  with  the  instruc- 
tion they  had  received.  But  even  upon  this  point  the  payment  was  but 
evidence  of  an  admission  by  conduct, — not  conclusive  proof;  and  as 
to  the  alleged  breach  of  the  warranty  of  maximum  cost  it  is  still  more 
clear  that  it  was  not,  as  matter  of  law,  absolutely  decisive.  We 
are  therefore  of  opinion  that  the  fact  of  payment  should  have  been 
submitted  to  the  jury  for  consideration  with  the  other  pertinent  evi- 
dence in  the  case,  and  as  the  court,  instead  of  doing  this,  itself  dis- 
posed of  the  whole  matter  by  dieciding  these  questions  adversely 
to  the  plaintiffs  in  error,  the  judgment  must  be  reversed,  and  the 
case  be  remanded  to'  the  circuit  court,  with  direction  to  award  a 
new  trial;  and  it  is  so  ordered. 


BUCKINGHAM  v.  DAKB  et  al. 
(Glrcolt  Oonrt  of  Appeals,  Bighth  Circuit    November  2S,  1901.f 

No.  1,657. 

2.  Jurisdiction    ot    Federal  Courts— Suit   by    A88ioNXE--RBFLETnr   pob 

Mortgaged  Property. 

An  action  ot  repleyin  by  the  assignee  of  a  promissory  note,  secured, 
by  a  chattel  mortgage,  to  recover  possession  of  the  mortgaged  property 
from  a  stranger  to  the  contract,  for  the  purpose  of  ultimately  subjecting 
it  to  the  mortgage,  is  not  a  suit  to  recover  the  contents  of  a  chose  in 
action,  within  the  meaning  of  Act  March  3,  18S7  (24  Stat  &52),  so  as  to 
make  the  Jurisdiction  of  a  federal  court  dependent  on  whether  it  would 
have  had  Jurisdiction  if  no  assignment  or  transfer  had  been  made. 

3.  Chattel  Mortgage— Constructiok—Extent  op  Lien. 

A  chattel,  mortgage  on  cattle,  given  to  a  live  stocS  commission  firm, 
provided  that  the  cattle  should  be  kept  on  the  premises  described  ontil 
full  payment  of  the  debt  secured,  unless  sooner  marketed  or  removed 
-with  the  written  consent  of  the  mortgagees  or  their  assigns,  and  that 
when  marketed  said  cattle  were  to  be  shipped  and  consigned  to  the 
mortgagees  for  sale,  and  when  sold  the  proceeds  should  be  first  applied 
in  payment  of  the  customary  commissions  to  the  mortgagees  for  selling 
the  same,  and  that  if  shipped  elsewhere  the  mortgagees  should  be  en- 
titled to  the  same  commissions.  A  subsequent  clause  provided  for  the^ 
sale  of  the  cattle  at  public  auction  to  the  highest  bidder  in  case  of  de- 
fault in  payment  of  the  mortgage  debt  the  surplus  proceeds  after  pay^ 
Ing  such  debt  to  be  paid  to  the  mortgagor.  Held,  that  such  provisions 
gave  the  mortgagees  a  right  to  commissions  only  on  the  contingency 
that  the  cattle  were  shipped  to  market  and  sold  by  their  consent  and 
that  after  the  maturity  of  the  note  secured,  and  its  transfer  to  a  third 
party,  the  mortgagees  were  not  necessary  parties  to  an  action  of  re- 
plevin brought  by  the  assignee  to  recover  the  cattle  for  the  purpose  of 
foreclosing  the  mortgage. 
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8.  Parties— Dbpbot  of  Plaintiffs— Waiver  of  Objection- 

Under  Gen.  St  Kan.  1889,  |§  4172,  4174.  which  provide  that  a  mis- 
joinder or  defect  of  parties  plaintiff  is  waived  if  not  taken  advantage  of 
by  demurrer  or  answer,  a  defendant  cannot  object  to  an  alleged  defect 
of  parties  plaintiff  for  the  first  time  on  the  trial,  where  the  answer 
consisted  only  of  a  general  denial. 

L  Replevin— Title   to   Sustain   Action— Assignee   of   Note   Secured  by 

Under  Gen.  St.  Kan.  1889,  §  3909,  which  provides  that  in  the  absence 
of  stipulations  to  the  contrary  the  mortgagee  of  personal  property  shall 
have  the  legal  title  thereto  and  the  right  of  possession,  and  the  state 
decisions  to  the  effect  that  a  transfer  of  the  note  secured  carries  with 
it,  as  an  incident,  title  to  the  mortgaged  property,  a  transferee  of  a  note 
secured  by  a  chattel  mortgage  takes,  title  to  the  property,  and  may 
maintain  replevin  therefor  against  a  third  person  in  possession,  although 
,  the  transfer  was  not  made  until  after  the  maturity  of  the  note,  and 
after  a  demand  for  the  property  had  been  made  by  the  mortgagee. 

&  Sale— Passing  of  Title— Place  of  Delivery. 

Where  by  the  terms  of  a  contract  for  the  sale  of  personal  property 
the  seller  Is  to  deliver  the  same  at  a  certain  place,  paying  the  freight 
thereon,  such  place  becomes  the  place  of  sale*  and  the  title  does  not  pass 
until  delivery  has  been  there  made. 

^  Chattel   Mortgage— Purchaser  of  Mortgaged   Property— Acceptance 
after  kotice  of  mortgage. 

Defendant  contracted  for  the  purchase  of  500  head  of  cattle,  which 
he  had  previously  inspected  in  the  yards  of  the  seller,  which  were  50 
miles  from  his  own  place.  The  seller  was  to  ship  the  cattle  to  de- 
fendant's place  and  pay  the  freight  thereon.  Three  days  later  the  seller 
purchased  300  head  of  cattle,  which  he  caused  to  be  shipped  to  his  place, 
and  from  there  to  defendant's.  Prior  to  such  reshipment  the  seller 
executed  a  mortgage  on  such  cattle,  of  which  defendant  had  knowledge 
before  they  an^ved.  He  accepted  the  cattle,  and  subsequently  made  a 
payment  thereon.  Held,  that  the  title  to  the  cattle  did  not  pass,  under 
the  contract,  until  they  arrived  at  defendant's  place,  and  were  accepted 
by  him  as  substitutes  for  those  bought,  and  that,  the  mortgage  thereon 
having  been  previously  given  to  his  knowledge,  he  took  subject  thereto. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Kansas. 

This  was  an  action  in  replevin  instituted  by  A.  C.  Dake  and  E.  A.  Keeler, 
the  defendants  in  error,  against  E.  J.  Buckingham,  plaintiff  in  error,  to  re- 
cover possession  of  311  head  of  three  year  old  steers.  The  plaintiff  below 
claimed  title  to  the  steers  by  reason  of  a  chattel  mortgage  executed  by  one 
Oillett  on  November  18,  1898,  to  secure  the  payment  of  a  certain  negotiable 
promissory  note  executed  by  GiUett,  of  even  date  with  the  mortgage,  for  the 
sum  of  $15,000.93,  payable  December  3,  1898,  to  the  order  of  Thomas 
Trower's  Sons,  indorsed  by  the  last-named  firm,  and  held  by  the  plaintiffs 
at  the  time  of  the  institution  of  this  suit  In  due  course,  pursuant  to  the 
provisions  of  the  statutes  of  Kansas,  an  order  of  delivery  was  secured,  the 
defendant,  Buckingham,  executed  a  redelivery  bond  to  the  plaintiffs,  and  the 
cattle  were  left  in  the  possession  of  the  defendant  The  defendant  then  filed 
his  answer  to  the  petition,  denying  each  and  every  allegation  thereof.  The 
case  came  on  for  a  hearing,  which  resulted  in  a  judgment  in  favor  of  the 
plaintiffs  for  the  possession  of  the  cattle,  and,  in  default  of  delivery  thereof 
to  them,  a  money  judgment  for  $13,800.11.  To  reverse  this  judgment,  the 
case  is  brought  here  by  writ  of  error. 

CHfTord  Histed  and  Garland  M.  Jones  (Charles  Blood  Smith  and 
W.  H.  Rossing^on,  on  the  brief),  for  plaintiff  in  error. 

C.  Angevine  (J.  K.  Cubbison,  on  the  brief),  for  defendants  in 
erron 
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Before  SANBORN  and  THAYER,  Circuit  Judges,  and  ADAMS, 
District  Judge. 

ADAMS,  District  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

The  first  assignment  of  error  raises  the  question  of  jurisdiction. 
The  record  disdoses  that  Buckingham  was  a  citizen  of  Kansas; 
that  two  members  of  the  firm  of  Trower's  Sons,  the  payees  in  the 
note  secured  by  the  mortgage,  were  also  citizens  of  Kansas,  and 
that  the  plaintiffs,  Dake  and  Keeler,  were  citizens  of  Colorado ;  that 
Trower's  Sons  held  the  note  and  mortgage  in  question  until  Decem- 
ber lo,  1898,  when  the  note, 'duly  indorsed  by  them,  with  the  mort- 
gage securing  the  payment  of  the  same,  was  transferred  to  the  plain- 
tiffs ;  that,  prior  to  the  delivery  of  the  note  and  mortgage  to  plain- 
tiffs, Trower's  Sons  made  a  demand  upon  Buckingham  for  the  pos- 
session of  the  cattle  in  question;  that  afterwards,  on  December  31, 
1898,  and  prior  to  the  commencement  of  this  suit,  the  plaintiffs  made 
a  later  demand  for  the  cattle.  It  is  contended  by  defendant  that 
this  was  a  suit  to  recover  the  contents  of  a  chose  in  action,  withm 
the  meaning  of  the  act  of  March  3,  1887  (24  Stat.  552).  The  pro- 
vision of  that  act  relied  upon  reads  as  follows : 

"Nor  shall  any  circuit  or  district  court  have  cognizance  of  any  suit  except 
upon  foreign  bills  of  exchange,  to  recover  the  contents  of  any  promissory 
note,  or  other  chose  in  action,  in  favor  of  any  assignee,  or  of  any  subsequent 
holder  of  such  Instrument  «  «  «  unless  such  suit  might  have  been  prose- 
cuted in  such  court  to  recover  the  said  contents,  if  no  assignment  or  transfer 
had  been  made."  • 

As  already  observed,  this  was  a  suit  in  replevin.  It  is  true,  plain- 
tiffs set  up  the  mortgage  and  note,  and  alleged  the  transfer  of  them 
to  themselves,  in  their  petition,  but  these  averments  were  made 
solely  for  the  purpose  of  showing  their*  title  and  right  to  the  pos- 
session of  the  property  mortgaged.  The  object  of  the  suit  was  not 
to  foreclose  the  mortgage,  nor  to  secure  a  judgment  upon  the  note, 
but  to  secure  possession  of  the  cattle  mortgaged,  for  the  ultimate 
purpose  of  subjecting  them  by  proper  proceedings  to  the  obligation 
created  by  the  mortgage.  -Gillett,  the  maker  of  the  note  and  mort- 
gage, would  have  been  a  necessary  party  to  a  suit  to  recover  their 
contents;  but  he  was  not  a  party,  and  was  not  required  to  be  a 
party,  to  this  action.  The  only  defendant  to  this  action  is  one  Buck- 
ingham, a  stranger  to  the  contract  evidenced  by  the  note  and  mort- 
gage, and,  according  to  the  averments  of  the  petition,  a  trespasser 
wrongfully  in  possession  of  the  cattle  in  question.  The  gist  of  the 
action  in  replevin  is  the  wrongful  detention  of  property.  The  action 
itself  sounds  in  tort.  Wilson  v.  Fuller,  9  Kan.  176-190;  Wilhite 
V.  Williams,  41  Kan.  288-290,  21  Pac.  256,  13  Am.  St.  Rep.  281. 

The  supreme  court  of  the  United  States,  in  Deshler  v.  Dodge,  16 
How.  622,  14  L.  Ed.  1084,  placed  a  construction  upon  the  eleventh 
section  of  the  judiciary  act  of  1789,  which  denied  to  any  circuit  or 
district  courts  cognizance  of  any  suit  "to  recover  the  contents  of 
any  promissory  note  or  other  chose  in  action  in  favor  of  an  assignee 
unless  a  suit  might  have  been  prosecuted  in  said  court  to  recover 
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by  it  in  favor  of  Trower's  Sons,  except,  possibly,  in  the  case  where 
they  are  marketed  by  consent  under  the  circumstances  already 
pointed  out.  In  the  next  place,  it  is  clear  that,  if  the  indebtedness 
secured  by  the  mortgage  had  been  paid  at  its  maturity,  there  could 
not  have  been  any  claim  for  commission.  The  cattle  would  have 
been  released  from  the  obligation  of  the  mortgage  upon  such  pay- 
ment. It  is  also  equally  clear,  construing  the  whole  mortgage  to- 
gether, that  there  could  have  been  no  claim  for  a  commission  if 
the  mortgagee,  its  successors  or  assigns,  had  been  required  to  make 
a  sale  of  the  mortgaged  property,  pursuant  to  the  power  of  sale  con- 
ferred therein,  for  the  purpose  of  paying  the  indebtedness  secured 
thereby.  The  present  case,  as  already  observed,  is  an  action  to  se- 
cure possession  of  the  cattle  by  the  mortgagee  or  its  assigns  for 
the  purpose  of  subjecting  them  to  the  obligation  of  the  mortgage. 
We  entirely  agree  with  the  conclusion  stated  by  the  trial  court  on 
this  issue,  that  the  interest  of  Trbwer's  Sons  is  inchoate  only;  it 
might  never  materialize ;  and  we  may  further  observe  that  the  pro- 
ceedings adopted  by  the  institution  of  the  present  suit  quite  con- 
clusively show  that  the  claim  for  a  commission  by  Trower's  Sons 
under  the  mortgage  would  probably  never  materialize. 

For  another  reason,  also,  there  is  no  merit  in  the  assignment  un-  ' 
der  consideration.  Sections  4172,  4174,  Gen.  St.  Kan.  1889,  pro- 
vide that  a  misjoinder  or  defect  of  parties  plaintiff  is  waived  if  not 
taken  advantage  of  by  demurrer  or  answer.  Seip  v.  Tilghman,  23 
Kan.  289 ;  Thomas  v.  Reynolds,  29  Kan.  304 ;  Coulson  v.  Wing,  42 
Kan.  507,  22  Pac.  270,  16  Am.  St.  Rep.  503;  Hurd  v.  Simpson,  47 
Kan.  245,  26  Pac.  465.  The  only  pleading  filed  by  the  defendant 
below  was  a  general  denial,  and  no  attempt  was  made  to  defeat 
plaintiffs'  right  of  recovery  on  the  ground  of  defect  of  parties  until 
the  conclusion  of  plaintiffs'  evidence,  when,  for  the  first  time,  ob- 
jection was  made  because  Trower's  Sons  were  not  made  parties 
plaintiff.  Under  the  statutes  and  decisions  hereinbefore  referred 
to,  it  was  then  too  late. 

There  is,  in  our  opinion,  no  merit  in  the  contention  that  plaintiffs 
cannot  maintain  this  action  because  a  right  of  action  had  accrued 
to  Trower's  Sons,  by  virtue  of  their  demand  for  the  cattle  and  its 
refusal  by  defendant,  prior  to  the  institution  of  this  suit.  The  trans- 
fer of  the  note  by  Trower's  Sons  to  plaintiffs  carried  with  it  the 
mortgage  given  to  secure  the  payment  of  the  note.  This  transfer 
vested  legal  title  to  the  cattle  in  the  plaintiffs  and  warranted  them 
in  subsequently  demanding  possession  thereof,  and  instituting  this 
suit  therefor.  Section  3909,  Gen.  St.  Kan.  1889,  is  as  follows :  "In 
the  absence  of  stipulations  to  the  contrary,  the  mortgagee  of  per- 
sonal property  shall  have  the  legal  title  thereto  and  the  right  of  pos- 
session." The  debt  represented  by  the  note  is  the  principal  thing, 
and  the  mortgage  is  the  incident  following  the  debt  wherever  it  goes. 
Whoever  owns  the  note  owns  the  mortgage,  and  whoever  owns 
the  mortgage  owns  the  legal  title  to  the  chattels  mortgaged.  Bur- 
hans  V.  Hutcheson,  25  Kan.  625,  37  Am.  St.  Rep.  274;  Insurance 
Co.  V.  Huntington,  57  Kan.  744,  48  Pac.  19;  Ketcham  v.  Commis- 
sion Co.,  57  Kan.  771,  48  Pac.  29;   Female  Seminary  v.  Campbell, 
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60  Kan.  60,  55  Pac.  276.  Proof  of  the  indorsement  and  delivery  of 
the  note  to  the  plaintiffs  is,  in  legal  effect,  proof  of  the  assignment 
of  the  mortgage  to  them.  Such  proof  having  been  mr.de,  there  was 
no  necessity  for  proving  an  actual  assignment  of  the  mortgage. 
There  is  therefore  no  variance,  as  claimed  by  defendant's  counsel, 
from  the  allegation  of  the  complaint  that  the  note  and  mortgage 
were  transferred  to  plaintiffs. 

The  other  assignments  of  error  relate  tp  the  giving  and  refusing 
to  give  certain  instructions  to  the  jury.  Counsel  for  defendant  in 
their  argument  and  brief  have  treated  these  assignments  under  one 
general  head,  namely,  that,  "under  the  undisputed  facts  of  this 
case,  the  title  to  the  cattle  vested  in  Buckingham  before  Gillett's 
mortgage  was  executed,  and  the  court  erred  in  submitting  the  case 
to  the  jury  upon  the  theory  that  the  title  did  not  pass  until  the 
cattle  were  received  by  Buckingham  or  his  foreman  at  Alma,"  and 
that  as  a  result  the  verdict  cannot  be  sustained.  The  evidence 
tends  to  show  that  on  or  about  November  i,  1898,  Buckingham, 
who  resided  at  Alma,  Kan.,  went  to  Gillett's  place,  at  Woodbine, 
near  Herington,  Kan.,  to  look  at  a  bunch  of  500  steers  which  Gillett 
had  there  and  wished  to  sell,  and  that  Buckingham  then  and  there 
examined  the  same;  that  afterwards,  and  on  November  14th,  at 
Kansas  City,  Mo.,  Gillett  and  Buckingham,  who  had  had  in  the 
past  mutual  dealings  in  buying  and  selling  cattle,  came  to  an  ac- 
counting, and  found  that  Gillett  owed  Buckingham  $10,000,  for 
which  he  on  that  day  gave  Buckingham  his  check;  that  imme- 
diately thereafter,  and  on  the  same  day,  at  Kansas  City,  Mo.,  there 
was  a  renewal  of  negotiations  between  them  relating  to  the  purchase 
by  Buckingham  of  the  500  steers  examined  by  him  at  Woodbine 
on  November  ist ;  that,  without  any  further  inspection  of  the  cattle, 
Buckingham  then  and  there  purchased  of  Gillett  that  bunch  of 
steers,  and  also  650  other  catlJe,  marked  L  S,  said  to  be  on  feed 
at  Patterson's  Place,  near  Council  Grove,  Kan.,  for  the  aggregate 
consideration  of  $36,250  in  cash;  that  Buckingham,  in  order  to 
raise  the  money  to  pay  Gillett,  executed  his  several  promissory  notes 
and  chattel  mortgages  conveying  the  total  1,150  cattle  then  pur- 
chased, to  secure  the  payment  of  the  notes,  and,  through  the  in- 
strumentality of  Gillett,  secured  the  services  of  the  Gillespie  Com- 
mission Company,  of  Kansas  City,  to  negotiate  these  notes.  The 
mortgages  described  the  cattle  conveyed  as  located,  500  of  them 
in  Buckingham's  feed  lots,  at  Alma,  Kan.,  whither  they  were  to  be 
shipped  from  Woodbine,  and  650  of  them,  known  as  the  "L  S 
Cattle,"  at  Patterson's  Place,  near  Council  Grove.  It  took  some 
time  for  the  commission  company  to  negotiate  these  notes,  but  it 
was  finally  so  far  accomplished  that  it  informed  Buckingham  oh 
November  17th  that  a  portion  of  the  paper  had  been  negotiated, 
and  that  Buckingham  could  have  $10,000  on  November  i8th,  $10,000 
on  November  19th,  and  $5,000  on  November  21st.  Gillett  was  in- 
formed of  this  arrangement,  and  thereupon  agreed  to  have  the  cattle 
contemplated  by  the  contract  of  sale  shipped  from  Woodbine  to 
Alma  for  Buckingham.  In  the  meantime  a  check  for  $10,000  given 
by  Gillett  to  Buckingham  on  November  14th  in  settlement  of  their 
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past-due  transactions,  which  was  drawn  on  the  Abilene  National 
Bank  of  Kansas,  had  been  presented  by  Buckingham's  local  bank 
at  Alma,  in  which  he  had  deposited  it,  and  been  credited  with  the 
proceeds-,  and  the  same  had  been  dishonored  by  the  drawee.  Buck- 
ingham, on  demand  of  his  local  bank  to  make  good  the  credit  se- 
cured by  the  deposit  of  Gillett's  worthless  check,  on  November  i8th 
took  the  first  installment  of  $10,000,  which  he  on  that  day  received 
from  the  commission  company,  and  caused  the  same  to  be  deposited 
with  his  local  bank  at  Alma,  Kan.,  and  took  up  Gillett's  protested 
check.  Buckingham  left  Kansas  City  for  his  home,  at  Alma,  about 
midnight  of  November  i8th,  and  met  Gillett  on  the  train,  bound  for 
his  home,  at  Herington,  Kan., — 50  miles  further  west  than  Alma. 
Just  before  leaving  Kansas  City,  Buckingham  had  received  a  tele- 
gram from  his  foreman  at  Alma  that  300  head  of  steers  had  arrived, 
and  200  more  were  on  the  way.  These  made  up  the  total  number 
of  500  steers,  which,  according  to  the  contract  of  sale,  Gillett  was  to 
ship  from  his  cattle  pens  at  Woodbine  to  Buckingham.  Thereupon, 
after  meeting  Gillett  on  the  train,  relying  on  getting  $10,000  from  the 
commission  company  the  next  day,  the  19th  of  November,  and 
$5,000  on  the  2ist  of  November,  according  to  the  agreement,  he 
delivered  to  -Gillett  his  three  checks,  each  for  $5,000,  drawn  on  the 
Bank  at  Alma, — ^two  dated  November  19th,  and  one  dated  Novem- 
ber 2ist.  These  amounted  to  $15,000,  which,  with  the  $10,000  ap- 
propriated by  Buckingham  on  the  i8th  of  November  at  Kansas 
City,  in  taking  up  Gillett's  protested  check  of  $10,000,  made  $25,000, 
which,  it  is  claimed,  was  paid  by  Buckingham  to  Gillett  on  account 
of  the  purchase  price  of  the  cattle  purchased  by  him  on  November 
14th.  The  balance,  it  is  claimed,  was  to  be  paid  by  Buckingham 
when  he  realized  further  on  the  loan  negotiated  through  the  com- 
mission company.  In  the  meantime,  on  November  17th,  Gillett,  be- 
ing then  at  Kansas  City,  purchased  at  the  stock  exchange  there, 
through  Trower's  Sons,  stock  dealers,  311  steers;  and  on  tliat  day 
Trower's  Sons  shipped  these  steers  to  Gillett,  consigning  them  to 
him  at  his  home,  at  Herington,  Kan.  On  the  morning  of  the  next 
day,  November  iSth,  Gillett  borrowed  from  Trower's  Sons  $15,- 
060.93,  and  executed  and  delivered  to  that  firm  a  negotiable  promis- 
sory note  payable  to  its  order  for  that  amount,  and  also  executed 
and  delivered  to  it  a  chattel  mortgage  to  secure  the  payment  of  the 
note,  conveying  the  same  311  steers  purchased  by  him  from  Trow- 
er's Sons  the  day  before;  describing  them  in  the  mortgage  as  lo- 
cated and  being  in  feed  lots  of  Gillett  at  Herington,  Kan.  These 
311  steers  arrived  at  Herington  on  the  morning  of  November  iSth, 
and,  by  a  letter  to  his  foreman  located  at  Herington,  Gillett  caused 
them  to  be  unloaded  and  fed  at  Herington,  and  in  the  afternoon 
of  that  day  (November  18th)  to  be  shipped  back  over  the  same  route 
they  had  come  the  night  before  (a  distance  of  50  miles)  to  Alma, 
consigning  the  same  to  Buckingham  at  that  place.  They  arrived  at 
Alma  at  4  o'clock  in  the  afternoon  of  November  i8th,  and  were 
•  at  that  time  taken  possession  of  by  Buckingham's  foreman  at  that 
place.  At  about  this  juncture  the  foreman  wired  Buckingh^nj.  who 
was  then  at  Kansas  City,  as  already  stated,  that  he  had  received 
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'300  of  the  steers,  and  that  200  were  on  the  way.  The  evidence 
shows  that  Gillett  did  not  ship  the  other  200  steers  from  his  pens 
at  Woodbine,  but  purchased  them  elsewhere  to  make  up  the  506 
supposed  to  have  been  at  Woodbine,  and  contracted  to  be  sold  by 
him  to  Buckingham.  The  evidence  is  almost  conclusive  that  Gil- 
lett, after  buying  the  311  steers  at  Kansas  City,  through  Trower's 
Sons,  determined  to  make  them  serve  the  double  use  of  filling  the 
description  of  the  Trower's  Sons  mortgage  executed  on  the  morning 
of  November  i8th,  locating  them  at  Herington,  and  afterwards,  by  a 
quick  transit  back  to  Alina,  to  serve  the  purpose  of  a  delivery  to 
Buckingham  under  the  terms  of  the  contract  of  sale  of  November 
14th  between  him  and  Gillett.  It  was  claimed  by  plaintiffs  at  the 
trial  that  the  steers  replevied  were  the  same  as  those  mortgaged 
to  Trower's  Sons,  and  consigned  on  the  17th  of  November  to  Her- 
ington. The  defendant  made  rather  a  perfunctory  claim  that  the 
steers  replevied  were  a  part  of  the  steers  sold  by  Gillett  to  Buck- 
ingham on  November  14th,  being  a  part  of  the  500  said  to  have  then 
been  at  Woodbine.  This  issue  was  fairly  put  to  the  jury,  and  found  ^ 
in  favor  of  the  plaintiffs,  and  no  serious  complaint  is  now  made  with 
reference  to  this  finding.  For  the  purpose  of  this  case,  therefore, 
it  may  now  be  assumed  that  the  cattle  replevied  were  the  311  steers 
purchased  by  Trower's  Sons  for  Gillett  on  November  17th,  and 
conveyed  by  him,  in  and  by  the  chattel  mortgage  which  was  exe- 
cuted and  delivered  in  the  forenoon  of  November  i8th,  to  Trower's 
Sons. 

This  brings  us  to  a  consideration  of  certain  undisputed  facts  which 
are  claimed  by  defendant  to  have  vested  title  to  the  cattle  in  ques- 
tion in  Buckingham  prior  to  the  execution  and  delivery  of  the  mort- 
gage to  Trower's  Sons.  There  is  no  claim  that  this  mortgage  was 
recorded,  as  required  by  the  registration  laws  of  the  state  of  Kan- 
sas, before  November  19th,  and  therefore  no  claim  that  Buckingham 
was  affected  by  any  constructive  knowledge  arising  from  such  rec- 
ord. The  claim  of  the  defendant  is  that  title  to  the  cattle  now  in 
controversy  was  vested  in  him  at  the  time  Gillett,  on  the  evening 
of  November  17th,  directed  his  foreman  at  Herington-  to  unload 
the  cattle  there  and  feed  them,  and  afterward  to  ship  them  to  Buck- 
ingham at  Alma;  that  this  direction  amounted  to  a  specific  ap- 
propriation of  these  cattle  to  the  fulfillment  of  Gillett's  contract  of 
sale  of  November  14th.  It  is  claimed,  on  the  other  hand,  by  the 
plaintiffs,  that  no  title  to  the  cattle  vested  in  Buckingham  until 
either  he  or  his  foreman  at  Alma  actually  received  the  same  as  a 
substituted  delivery  for  the  cattle  which  Buckingham  purchased 
on  November  14th,  namely,  those  located  at  Woodbine,  and  that 
prior  to  Buckingham  or  his  agent  so  receiving  the  same  the  mort- 
gage in  question  had  been  executed  and  delivered  to  Trower's 
Sons,  and  $15,000  paid  to  Gillett  by  them  fdr  it,  and  that  Buck- 
ingham had  actual  knowledge  that  the  cattle  in  controversy  had  been 
so  mortgaged  to  Trower's  Sons  prior  to  the  time  they  were  accepted 
by  him  or  his  foreman  at  Alma,  Kan.,  in  substitution  for  the  cattle 
which  he  had  agreed  to  take. 
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The  trial  court,  in  its  charge  to  the  jury,  dealing  with  the  theory 
that  the  cattle  in  question  were  the  ones  purchased  by  Gillett  at 
Kansas  City  on  the  17th  of  November,  charged  the  jury  as  follows: 

''If  Mr.  Gillett  had  certain  cattle  of  this  same  kind  and  character  at 
Woodbine  about  the  1st  of  NoTember,  and  Mr.  Buckingham  saw  them,  asd 
when  they  met  again,  on  the  14th  of  November,  Mr.  Buckingham  supposed 
he  was  purchasing  those  cattle,  yet,  if  he  did  not  get  those  cattle,  but  got 
certain  other  cattle  which  GiUett  bought  upon  the  market,  and  they  were 
delivered  to  Buckingham  before  the  rights  of  anybody  else  had  attached, 
Buckingham  would  become  the  owner  of  those  cattle;  i.  e.  Mr.  Buckingham 
not  objecting,  Mr.  Gillett  would  have  the  right  to  acquire  cattle  of  like  kind 
and  quality  anywhere,  and  deliver  them  to  Mr.  Buckingham  at  his  ranch  in 
Alma,  and,  when  accepted  by  Buckingham  or  his  foreman,  title  would  vest 
in  Buckingham,  provided  rights,  interests,  or  claims  of  somebody  else  had 
not  attached  before  the  cattle  were  delivered.  ♦  ♦  ♦  CJonsequently,  in 
that  view  of  the  case,  it  is  necessary  that  it  be  shown,  in  order  to  defeat 
Buckingham's  title,  that  he  was  not  a  purchaser  in  good  faith;  in  other 
words,  that  he  either  knew  of  the  existence  of  the  Gillett  mortgage  upon 
these  cattle  that  were  delivered  to  him,  or  that  there  existed  certain  cir- 
cumstances that  he  knew  that  were  sufficient  to  put  an  ordinarily  prudent 
and  careful  man  upon  inquiry,  which,  if  pursued,  would  lead  him  to  knowl- 
edge of  the  mortgage.  In  my  Judgment,  this  is  the  vital  and  crucial  question 
in  this  case:  Did  Mr.  Buckingham  have  such  notice  of  the  existence  of  the 
Gillett  mortgage  upon  the  cattle  in  controversy?  ♦  ♦  ♦  If  these  were  not 
the  cattle  which  Mr.  Buckingham  saw  at  Woodbine,  but  were  the  cattle 
which  Gillett  bought  on  the  17th  at  Kansas  City,  and  which  he  turned  In 
to  Buckingham  on  the  18th  of  November  on  his  sale  of  ckttle  of  a  certain 
quality,  kind,  and  age,  then  the  title  of  Mr.  Buckingham  did  not  attach  to 
the  cattle  until  the  delivery  at  Alma.  ♦  •  ♦  If  you  find  from  the  evidence 
that  before  the  mortgage  from  Gillett  to  Trower's  Sons  was  recorded  the 
cattle  sued  for  were  delivered  to  Buckingham,  and  that  he,  without  notice 
of  the  mortgage,  and  in  good  faith,  gave  his  checks  for  $15,000,  a  portion  of 
which  was  to  apply  upon  the  purchase  price,  and  that  said  checks  were 
indorsed  by  Gillett,  •  «  «  and  that  said  Buckingham  has  since  been 
compelled  to  pay  the  same  *  *  *  [to  innocent  holders],  in  that  event 
your  verdict  should  be  for  the  defendant" 

The  court  further  told  the  jury: 

"Although  you  may  find  from  the  evidence  that  Buckingham  knew  from 
the  time  it  was  given  of  a  mortgage  from  Gillett  to  Trower's  Sons,  yet, 
if  he  did  not  know  that  the  cattle  sold  to  him  by  Gillett  were  the  same  cattle 
covered  by  the  mortgage  before  he  gave  Gillett  his  three  $5,000  checks,  tlien 
the  mere  fact  that  he  had  such  knowledge  of  said  mortgage  would  not 
authorize  a  verdict  against  him;  in  other  words,  it  is  not  sufi3cient  that 
Buckingham  knew  that  a  mortgage  was  being  given  or  being  prepared,  from 
GiUett  to  Trower.  The  point  in  controversy  Is,  did  Buckingham,  when  he 
purchased  these  cattle,  purchase  them  in  good  faith,  or  did  he  have  notice 
that  there  was  a  mortgage  upon  the  cattle  that  he  was  purchasing?" 

From  the  foregoing  excerpts  taken  from  the  charge  of  the  trial 
court  to  the  jury,  and  from  the  verdict  as  rendered  by  the  jury,  it  is 
certain  that  there  was  a  finding  that  Buckingham  knew,  or  had  rea- 
sonable ground  to  believe,  that  the  very  cattle  in  question  had  been 
mortgaged  by  Gillett  to  Trower's  Sons,  before  he  paid  any  money  to 
Gillett  on  account  of  their  supposed  purchase  by  him.  Without 
detailing  the  evidence,  it  is  sufficient  for  the  purposes  of  this  opinion 
to  say  that  there  is  abundant  testimony  justifying  the  conclusion 
reached  by  the  jury, — ^that  Buckingham  or  his  agent  knew  that  the 
cattle  in  question  never  came  from  Woodbine,  but  did  come  from 
Kansas  City,  and  also  that  Buckingham  knew  that  the  same  had 
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been  mortgaged  to  Trower's  Sons  before  they  were  received  at 
Alma,  and  before  the  $15,000  was  paid  by  Buckingham  to  Gillett 
therefor.  The  determination  of  this  case,  therefore,  rests  upon» 
first,  the  correctness  of  the  proposition  stated  by  the  trial  court, — 
that  if  the  cattle  in  question  were  not  the  ones  which  Buckingham 
thought  he  was  purchasing,  namely*  those  in  the  cattle  pens  at 
Woodbine  belonging  to  Gillett,  then  no  title  attached  in  favor  of 
Buckingham  to  the  cattle  until  the  delivery  of  the  same  at  Alma. 
By  recalling  the  evidence  already  detailed,  it  will  be  found  that  the 
cattle  .were  delivered  to  Buckingham's  agent  at  Alma  at  4  o'clock 
in  the  afternoon  of  November  i8th,  and  that  the  money  was  paid 
by  Buckingham  to  Gillett  in  the  night  of  November  18th,  while  they 
were  on  their  way  from  Kansas  City  to  Alma  on.  the  train,  so  that 
no  money  was  paid  on  account  of  the  sale  until  after  the  actual 
delivery  at  Alma.  It  also  clearly  appears  from  the  evidence  that 
Gillett  was  to  deliver  the  cattle  at  Alma,  paying  all  freight,  including 
that  from  Herington  to  Alma. 

It  is  contended  by  defendant's  counsel  that  Buckingham  had  been 
induced  by  Gillett  to  alter  and  change  his  position  by  the  purchase 
of  the  cattle  on  November  14th,  and  that  Buckingham  acted  on  the 
strength  of  that  purchase,  executing  and  delivering  his  notes  for 
negotiation  in  the  sum  of  $36,250,  and  that  one  of  the  notes  was 
actually  negotiated  November  i6th.  Suppose  all  this  to  be  true; 
it  has  nothing  to  do  with  the  transaction  involved  in  the  present 
case.  Buckingham,  in  that  transaction,  bought  1,150  head  of  cattle 
then  belonging  to  Gillett,  as  he  represented,  and  located  in  Wood- 
bine and  Council  Grove,  Kan., — not  the  cattle  in  controversy  at  alL 
Gillett  on  November  14th  had  no  title  to  the  cattle  in  controversy, 
and  did  not  acquire  any  until  November  17th.  It  is,  in  our  opinion, 
far-fetched  and  entirely  unwarrantable  to  try  to  affect  Trower's 
Sons,  or  their  assigns,  with  the  effect  of  a  trans^iction  made  before 
Gillett  even  acquired  the  title  to  the  cattle  mortgaged  to  Trower's 
Sons. 

It  is  also  urged  that  Gillett  on  November  17th  was  the  absolute 
owner  of  the  cattle  in  question,  and  on  that  day  appropriated  them . 
to  the  fulfillment  of  his  contract  of  November  14th  with  Buckingham, 
by  writing  a  letter  to  his  agent  at  Herington  telling  him  that  he  (Gil- 
lett) had  shipped  8  or  10  car  loads  of  cattle  that  night,  that  would 
arrive  at  Herington  in  the  morning,  and  directing  him  (the  agent)  to 
unload  them,  and  feed  and  reload  them,  and  ship  to  Buckingham,  at 
Alma,  and  directing  him  to  pay  freight.  This  contention,  in  our 
opinion,  is  also  without  merit.  There  is  no  satisfactory  evidence 
that  Gillett  himself  intended,  in  good  faith,  to  substitute  these  cattle 
for  those  purchased  by  Buckingham  at  Woodbine.  All  Gillett  evi- 
dently was  trying  to  do  was  to  appear  to  be  doing  something  of  that 
kind.  He  was,  as  the  sequel  shows,  attempting  to  perpetrate  a 
great  fraud  on  some  one.  Whether  the  victim  in  his  mind  was  to  be 
Buckingham  or  Trower's  Sons  is  not  apparent.  He  was  evidently 
making  an  effort  to  dispose  of  the  cattle  to  two  persons  at  the  same 
time,  and  it  is  fair  to  presume  that  he  cared  very  little  whose  money 
be  received,  provided  only  he  received  it.    If,  indeed,  it  appeared  that 
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GUlett  did  so  intend  to  appropriate  the  cattle  in  question  to  the  ful- 
filhnent  of  his  contract  of  November  14th  with  Buckingham,  even 
then  there  is  no  evidence  that  Buckingham  on  that  day,  or  at  any 
other  time  prior  to  the  actual  receipt  by  him  or  his  agent  of  the 
cattle  at  Alma,  in  the  afternoon  of  November  i8th,  agreed  to  any  such 
substitution,  or  had  any  knowledge  of  Gillett's  purpose  to  make  any 
such  substitution.  He  had  purchased  certain  cattle  pointed  out  to 
him,  located  at  Woodbine,  and  certain  others,  represented  to  be  at 
Council  Grove,  and  had  purchased  no  other  cattle.  Certainly  Gillett 
could  not,  without  Buckingham's  consent,  substitute  other  cattle  for 
tiiem. 

It  is,  again,  claimed  that  on  the  morning  of  the  i8th  of  November, 
before  the  mortgage  to  Trower's  Sons  was  executed,  Buckingham 
applied  $10,000  of  the  purchase  money  which  he  was  owing  Gillett 
to  take  up  his  own  overdraft  in  the  Alma  National  .Bank,  occasioned 
by  GUlett's  worthless  check  given  him  on  November  14th,  and  sub- 
sequently deposited  by  him  to  the  credit  of  his  account  in  the  Alma 
National  Bank.  It  is  claimed  that  this  constituted  a  payment  of 
$10,000  by  Buckingham  to  Gillett  for  the  cattle  purchased  on  No- 
vember 14th.  Even  so,  it  would  be  a  payment  for  the  cattle  actually 
purchased,  namely,  those  at  Woodbine,  for  no  others  had  been  pur- 
chased ;  but,  in  our  opinion »  this  transaction  cannot  be  treated  as  a 
payment  pro  tanto  to  Gillett  for  any  cattle  whatsoever.  The  evidence 
does  not  disclose  that  Buckingham  made  this  payment  to  the  Alma 
National  Bank  as  a  result  of  any  agreement  with  or  direction  by 
Gillett.  On  the  contrary,  the  fact  appears  that  Buckingham  owed 
the  Alma  National  Bank  $10,000  on  account  of  an  overdraft,  which, 
it  is  true,  was  occasioned  by  the  dishonor  of  Gillett's  check  deposited 
there  by  him,  and  that  Buckingham  took  the  first  $10,000  received 
from  the  commission  house,  which  was  his  own  money,  and  paid 
his  own  debt  due  the  Alma  National  Bank.  The  evidence  shows 
that  Gillett  was  not  even  informed  of  the  fact  of  such  use  of  the 
$10,000,  either  at  Kansas  City,  on  November  i8th,  or  on  the  train 
from  Kansas  City  to  Alma,  when  Buckingham  delivered  to  him 
the  three  checks,  each  for  $5,000.  On  the  contrary,  it  appears  that 
Buckingham  was  all  the  time  urging  Gillett  to  raise  the  money, 
and  go  to  the  Alma  bank  and  take  up  his  dishonored  check.  From 
these  facts  it  appears  not  only  that  Buckingham  did  not  treat  this 
as  a  payment  to  Gillett  on  account  of  any  cattle  purchased,  but 
that  Gillett  knew  nothing  about  the  same.  There  is  therefore  no  such 
application  as  defendant's  counsel  contend  for.  The  claim  is  nothing 
more,  in  our  opinion,  than  an  ingenious  afterthought  of  counsel,  and 
one  to  which  Buckingham,  in  his  evidence,  gives  no  support. 

The  authorities  cited  by  counsel  relating  to  the  passing  of  title 
to  specific  chattels  when  nothing  remains  to  be  done  in  the  way 
of  specifically  appropriating  the  same  are,  in  our  opinion,  inap- 
plicable to  the  present  case.  They  would  be  applicable  if  the  cattle 
actually  delivered  were  the  ones  which  came  from  the  pens  at  Wood- 
bine. The  general  rule  governing  contracts  of  sale  of  personal 
property  is  that,  if  a  delivery  is  to  be  made  at  a  certain  place,  the 
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vendor's  title  is  not  devested  until  delivery  is  made  at  that  place, 
and  until  delivery  is  so  made  the  vendee  has  acquired  no  title.  The 
contract  of  sale  may  be  complete  before  then,  but  the  sale  is  not 
complete  until  delivery  is  made  according  to  the  terms  of  the  con- 
tract. Association  v.  Nipp,  6  Kan.  App.  730-736,  50  Pac.  956. 
When  the  vendor  by  the  terms  of  the  contract  is  to  pay  the  freight 
to  the  place  of  delivery,  the  place  of  delivery  becomes  the  place  of 
sale,  and  title  is  not  devested  until  the  transportation  is  at  an  end. 
Taylor  v.  Cole,  m  Mass.  363;  Brewing  Co.  v.  De  France,  91  Iowa, 
108,  58  N.  W.  1087,  28  L.  R.  A.  386,  51  Am.  St.  Rep.  329;  Asso- 
ciation V.  Nipp,  supra.  By  the  terms  of  the  contract  of  sale  of  the 
Woodbine  cattle,  delivery  was  to  be  made  to  Buckingham  at  Alma, 
and  the  attempted  substitution  by  Gillett  of  311  cattle  bought  for 
him  by  Trower's  Sons  on  November  17th  for  so  many  of  the  Wood- 
bine cattle  was  made  with  the  distinct  understanding  on  the  part 
of  Gillett  that  he  was  to  pay  freight  on  the  same  to  Alma,  and,  in 
point  of  fact,  he  paid  the  same.  There  is  no  doubt,  in  our  opinion, 
that,  under  such  state  of  facts,  no  title  was  intended  to  be  vested 
in  Buckingham  to  the  cattle  in  question  until  they  should  arrive  at 
Alma.  Not  only  is  this  so,  but,  in  our  opinion,  no  title  to  the  cattle 
in  question  could  have  passed  to  Buckingham  until  he  or  his  agent 
knew  that  Gillett  had  substituted  the  311  cattle  for  those  actually 
purchased  by  Buckingham,  and  had  consented  to  accept  them  as  a 
substituted  delivery.  Manifestly,  Buckingham  would  not  have  been 
obliged  to  take  the  311  cattle  shipped  from  Kansas  City  in  fulfill- 
ment of  a  contract  obligation  •  to  take  a  certain  bunch  of  cattle 
pointed  out  to  him,  and  located  at  Woodbine,  Kan.  The  substi- 
tution of  the  former  for  a  part  of  the  latter  was  a  matter  of  fur- 
ther agreement  between  the  contracting  parties,  and,  in  the  absence 
of  any  express  agreement  to  that  end,  no  impHed  one  can  arise 
until  Buckingham  or  his  agents  knew  of  the.  substitution,  and  ac- 
cepted the  same  as  such.  The  evidence  discloses  no  such  knowledge 
or  acceptance  until  Buckingham's  agent  actually  received  the  cattle 
in  questioh,  which  was  at  4  o'clock  in  the  afternoon  of  November 
i8th.  Before  that  time,  namely,  on  the  morning  of  November  i8th, 
Trower's  Sons  acquired  title  to  the  cattle  by  the  mortgage  in  ques- 
tion, and  Buckingham,  as  determined  by  the  verdict  in  this  case, 
knew  of  that  fact.  It  follows  that  Trower's  Sons'  title  was  superior 
to  that  of  Buckingham,  and  that  plaintiffs,  who  stand  on  the  title 
of  Trower's  Sons,  have  the  superior  right  to  the  cattle  in  question. 

All  the  disputed  questions  of  fact  involved  in  this  case  were  sub- 
mitted by  the  trial  court  with  prop-er  instructions  to  the  jury,  and 
their  finding  was  in  favor  of  the  plaintiffs ;  and,  in  the  view  we  take 
of  the  propositions  of  law  relied  upon  by  defendant's  counsel,  there 
is  no  ground  for  disturbing  the  verdict  of  the  jury  as  rendered. 

The  judgment  of  the  trial  court  is  therefore  affirmed. 
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PRIESTLY  V.  PROVIDENT  SAV.  (X). 

(Circuit  Court,  B.  D.  Pennsylvania.    December  14,  1901J 

No.  25. 

L  Trial— DiBECTioN  of  Vbrdtct. 

Although  a  plaintiff  makes  out  a  prima  facie  case,  so  as  to  devolve 
upon  the  defendant  the  burden  of  proving  a  defense  pleaded  by  him,  the 
burden  of  proof  upon  the  whole  case  remains  with  the  plaintiff  to  estab- 
lish his  right  of  recovery;  and,  if  the  evidence  as  a  whole  is  insufficient 
to  support  a  verdict  in  his  favor,  it  is  the  duty  of  the  court  to  direct  a 
verdict  for  defendant 

2.  Life  Insukai^ce  —  Action  on  Policy  —  False  Statement  in  Application. 
A  false  statement,  in  an  application  for  life  insurance,  In  relation  to 
the  last  time  the  applicant  was  treated  by  a  physician,  and  the  disease 
for  which  he  was  last  treated,  which  was  both  a  warranty  and  a  repre- 
sentation material  to  the  risk,  is  fatal  to  a  recovery  on  the  policy,  and 
justifies  the  direction  of  a  verdict  for  defendant  in  an  action  thereon. 

At  Law.  Action  on  life  insurance  policy.  On  motion  by  plaintiff 
for  new  trial. 

J.  H.  Shoemaker  and  A.  S.  L.  Shields,  for  plaintiff. 
Francis  Rawle,  for  defendant. 

DALLAS,  Circuit  Judge.  When  the  evidence  was  closed,  al- 
though I  had  then  had  no  opportunity  to  review  it,  I  believed  that 
its  weight,  at  least,  was  so  clearly  and  decidedly  in  favor  of  the  de- 
fendant, that,  if  a  verdict  should  be  rendered  for  the  plaintiff,  the 
court,  in  the  exercise  of  its  discretion,  would  be  impelled  to  set  it 
aside.  In  view  of  this  situation,  and  with  intent  to  obviate  the  possi- 
bility of  a  second  trial  becoming  necessary,  the  questions  of  fact 
involved  were  submitted  to  the  jury,  subject  to  a  point  reserved,  by 
which  the  court  retained  the  power  to  ultimately  decide  whether  or 
not  there  had  been  any  evidence  to  go  to  the  jury  in  support  of  the 
plaintiff's  claim.  The  jurors  retired  for  deliberation  upon  the  after- 
noon of  one  day,  and  upon  the  morning  of  the  next  they  reported 
that  they  had  failed  to  reach  an  agreement,  whereupon  the  court, 
having  in  the  meantime  more  fully  considered  the  evidence,  directed 
a  verdict  for  the  defendant.  The  plaintiff  now  moves  for  a  new  trial, 
and  the  controlling  question  is,  was  this  binding  direction  properly 
given  ? 

The  action  being  upon  a  contract  of  life  insurance,  the  plaintiff 
made  out  a  prima  facie  case  by  producing  the  policy,  the  proofs  of 
death,  etc.,  and  the  burden  was  then  shifted  to  the  defendant  to  ad- 
duce evidence  in  support  of  its  defense,  which  in  part  was  that  sev- 
eral of  the  questions  contained  in  the  application  attached  to  the 
policy  had  been  untruthfully  Answered;  and,  this  burden  having 
been  discharged  by  the  introduction  of  testimony,  which,  in  the  ab- 
sence of  contravention,  would  have  been  conclusive,  the  onus  pro- 
band! again  devolved  upon  the  plaintiff,  who  accordingly  adduced 
evidence  in  rebuttal.  But  the  general  obligation  to  maintain  his 
asserted  right  of  recovery  remained  with  the  plaintiff  throughout, 
and  therefore,  if  the  evidence  as  a  whole  would  not  warrant  the 
verdictwhich  he  sought,  it  was  the  duty  of  the  court  to  instruct  the 
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jury  accordingly.  "It  is  well  settled  that  the  court  may  withdraw 
a  case  from  them  altogether,  and  direct  a  verdict  for  the  plaintiff  or 
defendant,  as  one  or  the  other  may  be  proper,  where  the  evidence  is 
undisputed,  or  of  such  conclusive  character  that  the  court,  in  the 
exercise  of  a  sound  judicial  discretion,  would  be  compelled  to  set 
aside  a  verdict  returned  in  opposition  to  it/'  I  Greenl.  Ev.  §  74, 
note ;  Heinemann  v.  Heard,  62  N.  Y.  448 ;  Coughran  v.  Bigelow, 
164  U.  S.  301,  17  Sup.  Ct.  117,  41  L.  Ed.  442;  Patton  v.  Railway 
Co.,  179  U.  S.  659,  21  Sup.  Ct.  275,  45  L.  Ed.  361 ;  District  of  Colum- 
bia V.  Moulton,  182  U.  S.  576,  21  Sup.  Ct.  840,  45  L.  Ed.  1237;  Rail- 
road Co.  V.  Martin  (C.  C.  A.  Third  Circuit,  Nov.  11,  1901)  iil  Fed. 
586.  I  strongly  incline  to  the  opinion  that  upon  several  groimds  this 
case  wa^,  under  the  authorities,  rightly  withdrawn  from  the  jury; 
but  as  its  withdrawal  would,  I  think,  have  been  fully  justified  if 
founded  upon  but  one  of  them,  it  is  unnecessary  to  refer  to  any 
others.  The  statement  made  in  the  application  that  the  insured  had 
been  last  attended  by  a  phydcian  in  the  year  "1869,"  that  the  name 
of  the  physician  was  "Dr.  Houghton,"  and  that  the  complaint  for 
which  he  had  been  last  attended  was  "scarlet  fever,"  was  both  a  war- 
ranty and  a  representation  material  to  the  risk,  and  the  evidence 
of  its  falsity  was  of  such  conclusive  character  that  it  would  have  been 
simply  impossible  to  sustain  a  verdict  returned  in  opposition  to  it. 
The  motion  for  new  trial  is  denied. 


ENGLISH  v.  RALSTON. 

(Circuit  Court.  B.  D.  PennsjlyanUu    December  12,  1901.) 

No.  U. 

L  Judges— Civil  Liability  for  Judicial  Acts. 

A  judge  of  a  court  of  superior  or  general  Jurisdiction  Is  not  liable  to  a 
civil  action  for  a  judicial  act,  and  a  prohibition  by  such  a  judge  of  the 
Issuance  of  a  copy  of  any  of  the  courts'  records  or  files  is  a  judicial  act, 
which  affords  no  ground  for  an  action  for  damages,  T?hatever  may  be 
averred  as  to  his  motive  or  design  in  such  action,  and  such  allegations 
are  therefore  Immaterial,  and  raise  no  issue;  nor  can  an  issue  be  made 
as  to  whether  or  not.  In  the  doing  of  the  act  complained  of,  he  acted, 
as  a  judge,  where  the  fact  that  he  was  such  judge  is  shown  or  admitted. 

2l  Pleading— Special  Pleas— Pennsylvania  Statute. 

The  Pennsylvania  procedure  act  does  not  preclude  a  defendant  ftom 
specially  pleading  the  fact  that  he  was  a  judge  at  the  time  of  the  com- 
mission of  the  act  complained  of,  where  such  fact  is  a  complete  defense 
to  the  action,  and  renders  the  general  issue  inappropriate. 

At  Law.  On  motion  to  strike  off  special  plea,  and  demurrer  to 
replication  thereto,  and  on  defendant's  rule  to  quash  plaintiff's  rule 
to  take  depositions. 

J.  W.  M.  Newlin,  for  plaintiff. 

R.  L.  Ashhurst,  R.  C.  Dale,  and  J,  G.  Johnson,  for  defendant 

DALLAS,  Circuit  Judge.  Upon  the  suggestion  of  the  court,  the 
hearing  on  the  plaintiff's  motions  to  strike  off  the  special  plea,  and 
the  demurrer  to  the  replication  thereto,  proceeded  as  if  the  demurrei 
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itself  had  been  set  down  for  argument.  Accordingly,  the  demurrer 
has  been  fully  considered,  and,  together  with  the  defendant's  rule  to 
quash  the  plaintiff's  rule  to  take  depositions,  which  was  argued  at  the 
same  time,  will  now  be  disposed  of. 

The  gravamen  of  the  declaration  is  its  allegation  that  the  defend- 
ant prevented  the  plaintiff  from  obtaining  a  certified  copy  of  the 
master's  report  and  the  testimony  in  a  certain  proceeding  in  the 
court  of  common  pleas  No.  5  of  Philadelphia  county,  to  which  she, 
the  plaintiff,  was  a  party,  and  if  it  had  appeared  upon  its  face  that  the 
defendant,  at  the  time  of  doing  this,  was  a  judge  of  that  court,  it 
would,  in  my  opinion,  have  been  demurrable.  The  prothonotary,  no 
doubt,  IS  the  lawful  custodian  of  such  documents,  but  the  prohibition 
by  the  court,  or  by  any  of  its  judges,  of  the  issuance  of  a  copy  of  any 
part  of  its  records  or  files,  is  a  judicial  act,  and  therefore  one  from 
which  no  civil  liability  can  result.  If  the  plaintiff's  statement  had  dis- 
closed the  defendant's  official  character,  the  immateriality  of  its 
averment  that  he  had  taken  these  papers  into  his  "private  custody" 
would  also  have  been  apparent.  The  law  certainly  does  not  make 
the  prothonotary's  custody  of  the  archives  of  the  court  an  exclusive 
one  as  against  its  judges,  and,  even  if  it  did,  it  could  hardly  be  argued, 
I  think,  that  the  mere  fact  that  the  papers  in  question  in  this  instance 
were  taken  into  the  possession  of  the  defendant  caused  any  injury 
to  the  plaintiff.  The  gist  of  the  complaint  is,  not  that  he  took  the 
report  and  testimony,  but  that  he  precluded  the  plaintiff  from  obtain- 
ing a  copy  of  them,  and,  if  this  inhibition  was  not,  of  itself,  an  action- 
able wrong,  his  incidental  assumption  of  the  custody  of  the  originals 
could  not  make  it  so.  Nor  would  the  averments  which  the  narr. 
contains  of  personal  designs  and  corrupt  motive  have  remedied  its 
fatal  insufficiency,  for  "the  judges  of  courts  of  superior  or  general 
jurisdiction  are  not  liable  to  civil  actions  for  their  judicial  acts,  even 
when  such  acts  are  in  excess  of  their  jurisdiction,  and  are  alleged  to 
have  been  done  maliciously  or  corruptly."  Bradley  v.  Fisher,  13 
Wall.  335,  351,  20  L.  Ed.  646,  651.  As  was  said  by  the  supreme 
court  in  Randall  v.  Brigham,  7  Wall.  537,  19  L.  Ed.  292,  "if  faithless, 
if  corrupt,  if  dishonest,  if  partial,  if  oppressive  or  arbitrary,  they  may 
be  called  to  account  by  impeachment,  and  removed  from  office.  In 
some  states  *  *  *  they  may  be  removed  upon  the  address  of 
both  houses  of  the  legislature.  But  responsible  they  are  not  to 
private  parties  in  civil  actions  for  their  judicial  acts,  however  in- 
jurious may  be  those  acts,  and  however  much  they  may  deserve  con- 
demnation." 

Inasmuch,  however,  as  the  declaration  did  not  show  that  the  de- 
fendant was,  at  the  time  of  the  doing  of  the  things  charged,  a  judge 
of  the  court  of  common  pleas  No.  5  for  the  county  of  Philadelphia, 
it  was  incumbent  upon  him,  when  relying  on  that  fact  to  conclude  the, 
action,  to  affirmatively  plead  it.  This  he  has  done  by  a  plea  in  whicb. 
there  is  also  contained  the  superfluous  but  innocuous  averment  that 
what  he  did  was  done  in  his  judicial  capacity.  If,  therefore,  the 
defendant  shall  make  good  his  tender  of  proof  that  he  was  a  judge 
as  alleged,  the  conclusion  he  invokes  will  be  inevitable, — "this  court 
should  proceed  no  further  in  the  premises."     It  is  objected,  however, 
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that,  because  thfe  plea  is  a  special  one,  it  is  inadmissible  under  the 
procedure  act  of  the  state  of  Pennsylvania;  but  this  objection  is,  in 
my  opinion,  not  well  taken.  If  the  understanding  of  the  Pennsyl- 
vania statute  upon  which  it  is  based  were  correct,  I  would  not  require 
conformity  with  that  statute,  but,  in  the  exercise  of  the  discretion 
which  section  914  of  the  Revised  Statutes  leaves  to  the  courts  of 
the  United  States,  I  would  hold  that  this  tribunal  is  not  bound  to 
adopt  any  mode  of  procedure  which  would  preclude  the  defendant 
from  specially  pleading  the  definitive  defense  which  is  here  interposed 
and  force  him  to  trial  upon  the  general  issue.  But  Pennsylvania 
courts  of  first  instance  (the  point  does  not  appear  to  have  been  ruled 
by  its  supreme  court)  have  decided  that  the  act  in  question  did  not, 
even  as  to  them,  abolish  special  pleas  in  cases  where  the  general 
issue  would  be  plainly  inappropriate,  and  these  decisions  accord  with 
my  own  judgment,  and  seem  to  me  to  be  clearly  applicable  to  the 
case  in  hand.  Slatteny  v.  Railroad  Co.,  21  Wkly.  Notes  Cas.  556; 
Amheim  v.  Dye  Works,  36  Wkly.  Notes  Cas.  32.  The  plea  in  ques- 
tion is  therefore  allowed.  The  replication  is  that  the  defendant  by 
his  own  wrong,  and  without  the  cause  by  him  in  his  said  plea  alleged, 
committed  the  said  trespasses,  etc.,  and  this  the  plaintiff  prays  may 
be  inquired  of  by  the  country.  This  replication  is  bad.  It  seeks  a 
trial  by  jury  to  determine  whether  or  not,  in  doing  the  things  alleged 
against  him,  the  defendant  acted  as  a  judge,  and  so  to  raise  an  un- 
triable  issue;  for,  if  he  shall  maintain  his  special  plea  by  showing 
to  the  court  that  he  was  a  judge,  he  will  have  done  all  that  is 
requisite  to  terminate  the  suit,  and  nothing  will  remain  for  inquiry 
by  the  country. 

1.  The  plaintiff's  motions  to  strike  off  are  denied. 

2.  The  demurrer  to  the  replication  is  sustained,  with  leave  to  the 
plaintiff  to  file  a  substituted  replication  traversing  solely  the  defend- 
ant's allegation  that,  at  the  time  of  the  doing  of  the  things  in  the 
statement  charged,  he  was  a  judge  of  the  court  of  common  pleas 
No.  5  of  the  county  of  Philadelphia. 

3.  The  defendant's  rule  to  quash  the  plaintiff's  rule  to  take  the 
depositions  of  witnesses  is  made  absolute. 


DAVIS  V.  PRYOR. 
(Circuit  Court  of  Appeals,  Eighth  Circuit    November  25.  1901.) 

No.  1,522. 

1.  Marriage— What  Constitutbs  at  Common  Law— Contract  and  Cohabita- 

tion. 

A  contract  betrreen  a  man  and  woman  to  become  husband  and  wife, 
made  in  good  faith  and  followed  by  a  consistent  and  notorious  matri- 
monial cohabitation,  constitutes  a  valid  common-law  marriage,  unless 
interdicted  by  some  express  statute,  and  confers  upon  the  parties  all  the 
rights,  and  subjects  them  to  all  the  duties  and  obligations,  incideut  to  the 
marriage  relation. 

2.  Bame— Validity  of  Marriage  Promise— Knowledge  That  Promisor  was 

Married. 

A  mutual  promise  of  marriage  between  two  persons,  one  of  whom  Is 
known  by  both  to  be  married,  is  void;  and,  where  the  woman  has  knowl- 
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edge  that  the  man  has  for  many  years  lived  and  cohabited  with  another 
woman  in  the  relation  of  husband  and  wife,  she  is  chargeable  with 
notice  that  he  is  married,  and  cannot  maintain  an  action  for  breach  of 
the  contract  on  the  ground  that  he  represented  himself  to  be  unmarried. 

8.  ]2)quiTABLS  EsTOPPBir— False  Representations. 

False  representations,  to  work  an  estoppel,  must  also  be  of  a  nature  to 
lead  a  reasonably  prudent  person  to  the  action  taken,  and  must  have 
been  acted  on  in  good  faith  and  in  ignorance  of  the  truth. 

4.  Marriage— Actions  for  Breach  op  Promise— Questions  for  Jury. 

Where  the  uncontradicted  evidence  in  an  action  for  breach  of  promise 
of  marriage  shows  that  defendant  was,  as  a  matter  of  law,  a  married 
man  when  the  alleged  contract  was  made,  the  court  should  take  the 
responsibility  of  declaring  such  conclusion,  and  not  submit  the  question 
to  the  Jury. 

In  Error  to  the  United  States  Court  of  Appeals  in  the  Indian 
Territory. 

The  defendant  in  error,  who  was  plaintiff  below,  instituted  her  ac- 
tion in  the  United  States  court  for  the  Northern  district  in  the  Indian 
Territory  against  the  plaintiff  in  error,  for  a  breach  of  a  contract  of 
marriage  alleged  to  have  been  entered  into  between  her  and  the  de- 
fendant in  December,  1896.  With  a  view  of  aggravating  the  damages, 
she  also  alleged  subsequent  seduction  by  him.  Defendant  denied  the 
alleged  contract  and  seduction.  The  evidence  disclosed  that  plaintiff, 
a  young  woman  of  about  21  years  of  age,  and  defendant,  a  man  of 
about  48  years  of  age,  had  been  for  many  years  residents  of  the 
Cherokee  Nation  in  the  Indian  Territory;  that  defendant  had  been 
living  with  a  woman  called  in  the  record  Cinda,  in  the  apparent  rela- 
tion of  husband  and  wife  for  many  years,  certainly  from  and  after 
1881,  and  up  to  the  time  involved  in  this  inquiry.  During  all  this 
time,  defendant  and  Cinda  had  lived  together  as  husband  and  wife, 
had  continuously  held  themselves  out  to  the  public  as  such,  and  were 
universally  so  known  and  recognized  in  the  community  in  which  they 
lived.  Soon  after  1881  a  child  was  born  to  them.  Plaintiff  had 
worked  for  defendant  and  Cinda  as  a  household  servant  in  their 
family  for  several  months  during  the  years  1895  and  1896,  and  was 
fully  cognizant  of  the  apparent  marital  relation  existing  between 
them.  She  addressed  Cinda  as  Mrs.  Davis,  recognized  her  authority 
in  the  household,  and  testifies  unreservedly  that  she  and  everybody 
received  her  and  treated  her  as  the  wife  of  Mr.  Davis.  Defendant, 
Davis,  testifies  that  he  and  Cinda,  in  May,  18S1,  agreed  to  live  to- 
gether and  treat  each  other  as  husband  and  wife.  This  is  not  dis- 
puted. On  the  contrary,  the  immediate  entry  upon  life  as  husband 
and  wife,  the  continued  matrimonial  cohabitation,  holding  themselves 
out,  and  recognition  by  everybody  as  such,  for  a  period  of  15  years 
or  more,  abundantly  confirms  the  truth  of  the  statement  that  they 
had  agreed  to  live  together  and  treat  each  other  as  husband  and  wife. 
The  foregoing  are  undisputed  facts  appearing  in  the  record  of  this 
case.  There  is  evidence  on  both  sides  on  the  issue  as  to  whether 
there  was  a  promise  of  marriage  made  by  defendant  and  accepted 
by  plaintiff.  Plaintiff  testified  that  there  was  such  a  contract,  and 
defendant  testified  that  there  was  no  such  contract;  that  the  only 
agreement  made  between  them  was  that  they  would  elope  for  lustful 
purposes.    There  is  evidence  tending  to  show  that  defendant  told 
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plaintiff,  for  the  purpose  of  securing  her  consent  to  the  marriage,  and 
in  answer  to  plaintiff's  objection  to  the  effect  that  he  was  already  a 
married  man,  that  he  had  never  been  lawfully  married  to  Cinda. 
There  was  evidence  on  this  issue  directly  to  the  contrary.  On  testi- 
mony of  the  foregoing  character,  the  case  was  submitted  to  the  jury, 
and  resulted  in  a  verdict  in  favor  of  plaintiff  for  $9,500.  An  appeal 
was  prosecuted  to  the  United  States  court  of  appeals  in  the  Indian 
Territory,  where,  in  due  course,  the  judgment  of  the  trial  court  was 
affirmed.  Afterwards  a  writ  of  error  was  sued  out,  bringing  the  case 
here  for  final  review. 

Napoleon  B.  Maxey  (Benjamin  Martin,  on  the  brief),  for  plaintiff 
in  error. 

Nathan  A.  Gibson  (William  F.  Seaver,  on  the  brief),  for  defendant 
in  error. 

Before  SANBORN  and  THAYER,  Circuit  Judges,  and  ADAMS, 
District  Judge. 

ADAMS,  District  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

There  are  many  assignments  of  error,  one  of  which  is  that  the  trial 
court  erred  in  not  directing  a  verdict  in  favor  of  the  defendant.  A 
consideration  of  this  assignment  is  all  that  is  necessary  for  a  disposi- 
tion of  this  case. 

After  a  patient  reading  and  consideration  of  all  the  evidence  in  the 
record,  which  has  been  summarized  in  the  foregoing  statement,  we 
have  no  doubt  that  defendant,  Davis,  was  in  contemplation  of  law  a 
married  man  at  the  time  the  alleged  contract  of  marriage  with  plain- 
tiff was  made.  Marriage  is  a  civil  contract,  and  may  be  made  by  any 
persons  of  different  sexes  competent  to  make  contracts.  While  com- 
monly entered  into  with  some  ceremony,  either  civil  or  religious,  it 
may  be  consummated  without  any  ceremony.  If  a  man  and  woman 
in  good  faith  agree  to  become  husband  and  wife,  and  this  agreement 
is  followed  by  a  consistent  and  notorious  matrimonial  cohabitation, 
the  relation  of  husband  and  wife  is  lawfully  established.  In  the  ab- 
sence of  direct  proof  of  the  agreement,  it  is  well  settled  that  facts 
showing  "that  parties  have  publicly  acknowledged  each  other  as  hus- 
band and  wife ;  have  assumed  the  marriage  rights,  duties,  and  obliga- 
tions ;  have  been  generally  reputed  in  the  place  of  their  residence  to 
be  husband  and  wife, — are  relevant  to  prove  a  contract  of  marriage 
between  them."  Arnold  v.  Chesebrough,  7  C.  C.  A.  508,  58  Fed. 
833;  Com.  V.  Stump,  53  Pa.  132,  91  Am.  Dec.  198;  Rose  v.  Clark,  8 
Paige,  574.  Such  a  contract,  unless  interdicted  by  some  express 
statutes  of  the  state  in  which  it  is  made,  constitutes  a  valid  common- 
law  marriage,  and  confers  upon  the  parties  to  it  all  the  rights,  and 
subjects  them  to  all  the  duties  and  obligations,  incident  to  the  mar- 
riage relation.  Meister  v.  Moore,  96  U.  S.  76,  24  L.  Ed.  826.  Ac- 
cordingly, the  undisputed  facts  of  the  case  now  under  consideration 
show  that  the  defendant,  Davis,  at  the  time  it  is  claimed  he  promised 
to  marry  the  plaintiff,  was  a  married  man.  It  also  clearly  appears 
from  the  evidence  that  plaintiff  knew  he  was  a  married  man  at  the 
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time  she  claims  to  have  procured  his  promise  to  marry  her.  Her 
own  evidence  is  conclusive  of  this  fact.  She  had  lived  in  his  family 
as  a  domestic  at  different  times  within  the  two  years  next  preceding 
the  alleged  contract.  She  says  the  defendant  and  Cinda  treated  each 
other  in  every  way  as  husband  and  wife,  and  that  she  and  everybody 
else  recognized  them  as  such,  and  that  they  had  so  done  for  many 
years.  She  admits,  therefore,  that  she  had  all  the  evidence  that  de- 
fendant was  a  married  man  which  any  domestic,  or  the  community 
in  general,  ordinarily  has  that  99  persons  out  of  100,  living  apparently 
in  the  relation  of  husband  and  wife,  are  in  fact  such. 

We  fully  recognize  the  just  and  well-settled  rule  of  law  by  which 
a  man,  even  though  married,  and  for  that  reason  incapacitated  from 
executing  a  contract  or  promise  of  marriage  to  another,  shall  not  es- 
cape liability  for  damages  occasioned  to  a  third  party,  if,  in  point  of 
fact,  she  entered  into  the  contract  with  him  in  ignorance  of  the  fact 
that  he  had  a  living  wife.  Kelley  v.  Riley,  106  Mass.  339,  8  Am.  Rep. 
336;  Bish.  Mar.,  Div.  &  Sep.  §  192.  She  must  not  only  be  igno- 
rant of  the  fact  that  he  is  a  married  man,  but  she  ought  to  have  good 
reasons  to  believe  that  he  is  single.  She  certainly  cannot  rashly  and 
without  reason  and  contrary  to  all  the  suggestions  of  her  own  senses, 
and  contrary  to  notorious  and  universal  reputation,  close  her  eyes 
and  declare  she  does  not  know,  and  thereby  entitle  herself  to  main- 
tain an  action.  It  is  equally  well  settled  that  ^'a  mutual  promise  of 
marriage  between  two  persons,  one  of  whom  is  known  by  both  to  be 
married,  is  simply  void.  A  breach  of  such  a  contract  by  either  is 
no  actionable  wrong  to  the  other."  Bish.  Mar.,  Div.  &  Sep.  §  202; 
Paddock  v.  Robinson,  63  111.  99,  14  Am.  Rep.  112;  Haviland  v. 
Halstead,  34  N.  Y.  643.  The  evidence  was  so  conclusive  on  one 
of  the  questions  of  fact  just  considered  that  the  trial  court  correctly 
instructed  the  jury  that  on  the  undisputed  evidence  the  defendant 
was  a  married  man  at  the  time  plaintiff  claims  he  promised  to  marry 
her.  The  court  of  appeals  in  the  Indian  Territory  disapproved  of 
that  instruction,  holding  that  the  issue  should  have  been  submitted 
to  the  determination  of  the  jury  under  proper  instructions.  In  so 
holding,  we  are  of  opinion  that  the  latter  court  was  wrong.  When 
the  facts  are  uncontradicted  and  in  connection  with  all  fair  and  rea- 
sonable inferences  lead  to  a  certain  inevitable  conclusion,  the  court 
should  take  the  responsibility  of  declaring  such  conclusion,  and  not 
subject  the  parties  to  the  possibility  of  a  result  brought  about  by 
caprice,  prejudice,  or  sympathy  on  the  part  of  a  jury.  For  like  rea- 
sons, we  are  of  opinion  that  the  trial  court  should  have  gone  further 
and  told  the  jury  that,  on  the  evidence  of  the  plaintiff  herself,  she 
must  be  held  to  have  had  full  knowledge  of  the  fact  that  plaintiff  was 
a  married  man.  Her  categorical  denial  of  such  knowledge,  in  the 
light  of  her  own  admitted  observation,  experience,  and  information, 
was  entitled  to  no  consideration.  She  confessed  to  knowing  all  the 
facts  constituting  in  law  the  relation  of  husband  and  wife,  and  her 
denial  of  knowledge  of  the  legal  effect  of  such  facts  cannot  avail  her. 
She  might  as  well  have  admitted  she  saw  them  married  by, a  magis- 
trate or  cler^'man,  and  denied  knowledge  of  the  legal  effect  of  such 
ceremony.    The  case  is,  therefore,  reduced  to  this :  that,  at  the  time 
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of  the  alleged  contract  of  marriage  between  plaintiff  and  defendant, 
defendant  was  a  married  man  and  plaintiff  knew  it.  The  contract,  if 
made,  was  void,  and  its  breach  created  no  cause  of  action  in  favor 
of  either  party  to  it.  But  it  is  urged  that  defendant  is  estopped  from 
denying  that  he  was  a  single  man,  that  his  representations  to  plaintiff 
to  the  effect  that  his  relations  with  Cinda  were  meretricious,  and  that 
he  had  never  been  lawfully  married  to  her,  were  such  as  induced  her 
to  believe  that  she  could  lawfully  marry  him,  and  that  she  relied  upon 
such  representations  and  acted  accordingly.  Whether  it  is  intended  by 
this  line  of  argument  to  invoke  the  principles  governing  estoppel  in 
pais  or  those  governing  actions  at  law  for  fraud  and  deceit  is  not 
entirely  clear  to  us,  but  the  inapplicability  of  either  to  the  facts  of 
this  case  is  quite  apparent.  Conceding,  for  a  moment,  that  we  may 
administer  equitable  relief  in  this  action  at  law,  or  that  we  may  con- 
vert an  action  on  the  contract  into  one  on  the  case  for  fraud  and  de- 
ceit, it  is  sufficient  to  remark  that  equitable  estoppel  never  arises  in 
favor  of  a  party  to  whom  false  representations  are  made,  unless  that 
party  is  ignorant  of  the  truth  of  the  matter,  and  acts  in  good  faith 
upon  the  representations,  to  his  detriment.  Bigelow,  Estop.  (5th 
Ed.)  570;  Blodgett  v.  Perry,  97  Mo.  263,  10  S.  W.  891,  10  Am.  St. 
Rep.  307,  and  cases  cited.  False  representations,  in  order  to  work 
an  estoppel,  must  also  be  of  a  nature  to  lead  a  reasonably  prudent 
person  to  the  action  taken.  Bigelow,  Estop.,  supra,  pages  572  and 
578,  and  cases  cited.  Tried  by  the  foregoing  tests,  the  conclusion 
is  inevitable  that  plaintiff  was  not  ignorant  of  defendant's  true  rela- 
tion to  Cinda,  and,  even  if  she  was,  she  ought  not  to  have  been.  Any 
ordinarily  prudent  person  could  not  have  been.  There  is  such  a 
close  similarity  between  the  elements  of  estoppel  in  pais  and  of  an  ac- 
tion for  fraud  and  deceit  that  the  foregoing  observations  made  with 
relation  to  the  former  are  equally  applicable  to  the  latter.  It  re- 
quires no  more  than  the  bare  statement — certainly  no  citation  of  au- 
thority— to  show  that  no  action  for  deceit  could  have  been  success- 
fully maintained  by  the  plaintiff  in  this  case.  She  knew  too  much. 
The  alleged  misrepresentation  was  about  matters  and  things  with 
which  she  was  entirely  familiar  and  about  which  she  could  not  be  mis- 
led. She  knew  all  the  facts,  and  must,  under  well-recognized  princi- 
ples of  law,  be  held  to  a  knowledge  of  their  legal  import. 

The  defendant's  conduct,  as  shown  by  the  record  in  this  case, 
was  extremely  vulgar  and  obscene,  and  can  neither  be  justified  nor 
palliated  by  us;  but  this  fact  alone  does  not  entitle  plaintiff  to  re- 
cover damages  in  this  action.  She  herself,  at  best,  recklessly  en- 
tered into  a  supposed  contract  with  defendant  with  full  knowledge 
of  all  facts  which  avoided  it  ab  initio.  Her  general  character  and 
conduct,  as  disclosed  by  the  record,  and  especially  her  blind  indif- 
ference to  the  happiness  and  welfare  of  defendant's  wife,  well  known 
by  her  to  have  been  a  faithful  spouse  to  him  for  many  years,  does 
not  commend  her  case  to  any  other  than  the  closest  scrutiny  with 
respect  to  her  exact  legal  rights.  This  she  has  received,  and  the  con- 
clusion is  that,  under  all  the  facts  of  the  case,  she  cannot  maintain 
any  action  for  the  breach  of  the  supposed  marriage  contract.  If 
made,  it  was  "more  honored  in  the  breach  than  the  observance." 
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The  trial  court,  in  our  opinion,  erred  In  not  directing  a  verdict  in 
favor  of  the  defendant,  and  the  court  of  appeals  in  the  Indian  Terri- 
tory also  erred  in  affirming  the  judgment  of  the  trial  court. 

The  judgment  of  both  courts  is  accordingly  reversed,  and  the 
cause  remanded  to  the  United  States  court  for  the  Northern  district 
in  the  Indian  Territory,  with  instructions  to  grant  a  new  trial. 


BOSTON  EL.  RY.  00.  v.  GRACE  &  HYDE  00.  et  aL 

GRACE  &  HYDE  CO.  et  al.  v.  BOSTON  EL.  RY.  00. 

(Circuit  Court  of  Appeals,  First  Circuit    December  3,  1901.) 

Nos.  839.  d4a 

1  Landlord  and  Tenant— Right  op   Action   for  Wrongful   Rb-Entrt — 
Equitable  Owner  of  Interest  in  Lease. 

A  contract  by  which  a  lessee  agrees  to  assign  to  another  a  part  interest 
in  the  leasehold,  but  which  remains  executory,  no  formal  transfer  having 
been  made,  at  the  time  the  lessor  enters  upon  the  property  for  the  pur- 
pose of  terminating  the  lease,  operates  to  give  the  second  party  only  an 
equitable  interest  in  the  leasehold  estate,  which  will  not  support  an 
action  at  law  by  him  against  the  lessor  to  recover  damages  for  the  te* 
entry. 

9l  Pleading— Effect  of  Declaration  of  Use. 

A  declaration  of  use  in  a  plaintiff's  wiit  implies  either  that  the 
beneficial  owner  of  the  entire  legal  cause  of  action  has  brought  suit  In 
the  name  of  the  legal  plaintiff,  or  that  the  legal  owner  is  suing  his  entire 
cause  of  action  for  the  benefit  of  a  third  person.  No  intention  to  divide 
the  cause  of  action  or  to  surrender  all  the  plaintiff's  right,  except  what 
he  may  have  previously  transferred  to  the  usee,  can  be  inferred  from 
such  declaration  of  use. 

8.  Landlord  and  Tenant— Breach  of  Condition  against  Sublbttikg— Con- 
struction of  Contract. 

A  contract  between  a  lessee  and  another,  by  which  the  latter  agrees  to 
build  certain  structures  on  the  leased  premises,  and  is  given  a  lien  for 
the  contract  price  and  the  right  to  have  exclusive  possession  of  the  prem- 
ises and  structures,  and  to  manage  the  same  and  receive  the  income 
therefrom  until  his  expenditure  is  repaid,  does  not  amount  to  a  subletting 
in  violation  of  a  condition  of  the  lease;  but  the  contractor  holds  the 
possession  under  such  contract  only  as  an  agent  of  the  lessee. 

4b  Same— Forfeiture  of  Lease  for  Breach  of  Condition— Re-Entrt. 

A  breach  of  condition  of  a  lease  by  the  lessee  does  not  work  a  for- 
feiture, without  some  act  on  the  part  of  the  lessor  claiming  it;  and  a 
lessor  who  has  re-entered  for  other  reasons  cannot  Justify  such  re-entry 
by  assigning  a  breach  which  was  not  in  fact  acted  upon  or  claimed  at 
the  time^ 

5.  Same. 

Under  a  lease  of  grounds  by  a  street  railroad  company  as  lessor,  by 
which  the  lessee  covenanted  to  erect  certain  structures  thereon  for  the 
entertainment  of  visitors,  and  to  give  a  continuous  exhibition  therein 
"while  the  weather  of  each  year  permits,"  the  company  having  a  valu- 
able interest  in  such  exhibitions  from  the  fact  that  it  derived  an  income 
from  the  carriage  of  visitors  to  uud  from  the  grounds,  the  lessor  was 
entitled  to  re-enter  for  breach  of  such  condition,  if  the  lessee  failed 
to  reasonably  comply  therewith,  whether  such  failure  was  due  to  in- 
ability or  to  mere  neglect 
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In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Massachusetts. 

Thomas  Hunt  (Gaston,  Snow  &  Saltonstall,  on  the  brief),  for 
Boston  El.  Ry.  Co. 

Hugh  W.  Ogden  (Samuel  J.  Elder  and  Sherman  L.  Whipple,  on 
the  brief),  for  Grace  &  Hyde  Co.  -and  others. 

Before  COLT,  Circuit  Judge,  and  WEBB  and  BROWN,  District 
Judges, 

BROWN,  District  Judge.  The  plaintiffs  named  in  the  writ  and 
declaration  in  the  circuit  court  were  two  corporations  of  the  state  of 
Illinois,  the  Grace  &  Hyde  Company  and  the  Paul  Boyton  Company ; 
the  latter  suing,  as  appears  by  the  writ,  "for  the  use  and  benefit  of  the 
Grace  &  Hyde  Company,  plaintiff  in  interest."  The  writ  designated 
the  action  as  "an  action  of  tort."  The  case  was  for  the  recovery  of 
damages  for  an  alleged  unlawful  entry  of  the  railway  company  on 
land  on  Huntington  avenue,  in  Boston.  At  the  trial  the  court  ruled 
that  the  Grace  &  Hyde  Company  was  improperly  joined  as  co- 
plaintiff.  By  amendment,  the  action  then  proceeded  with  a  single 
plaintiff,  the  Paul  Boyton  Company,  "for  the  use  and  benefit  of  the 
Grace  &  Hyde  Company,  plaintiff  in  interest."  After  verdict  for 
the  plaintiff,  both  plaintiff  and  defendant  sued  out  writs  of  error. 

We  will  first  consider  the  question  of  the  rights  of  the  Grace  & 
Hyde  Company  in  the  action.  The  land  on  which  entry  was  made 
was  leased  by  the  railway  company  to  the  Paul  Boyton  Company  for 
the  term  of  five  years  from  February  i,  1896.  The  entry  was  made 
on  May  24,  1898,  by  the  railway  company  to  terminate  the  lease ;  and 
written  notice  thereof  was  given  in  the  following  terms : 

'^Boston,  May  24,  18d8. 

"To  the  Paul  Boyton  Ck)mpaiiy — Gentlemen:  Yon  are  hereby  notified  that 
the  West  End  Street  Railway  Company,  by  Its  attorney,  the  Boston  Elevated 
Railway  Ck)mpany,  and  the  Boston  Elevated  Railway  Oompany,  in  its  own 
right,  as  lessee  of  the  West  End  Street  Railway  Company,  have  this  day,  in 
accordance  with  the  provisions  of  the  lease,  entered  upon  the  premises 
covered  by  a  lease  between  the  West  End  Street  Railway  Company  and  the 
Paul  Boyton  Company,  dated  January  1,  1896,  for  breach  of  the  conditions 
and  stipulations  thereof,  and  by  said  entry  have  terminated  said  lease  and 
the  term  thereof." 

Whatever  right  or  interest  was  possessed  by  the  Grace  &  Hyde 
Company  at  the  date  of  the  entry  arose  from  its  agreements  with 
the  Paul  Boyton  Company.  It  is  necessary  to  refer  to  the  provisions 
of  the  lease  and  of  written  contracts  between  the  Boyton  Company 
and  the  Grace  &  Hyde  Company.  By  the  lease  the  Paul  Boyton 
Company  covenanted  with  its  lessor,  the  railway  company,  "that  it 
will,  within  six  months  of  the  date  hereof,  erect  on  the  said  land  a 
•  chute  and  other  structures,  apparatus,  and  equipments,  for  the  amuse- 
ment and  exhibition  called  'Shooting  the  Chute,'  and  will  maintain 
the  same  thereafter,  and  its  exhibition  thereof  during  said  term  shall 
be  continuous  while  the  weather  of  each  year  permits."  The  lease 
provided,  also,  that  the  lessee  should  not  assign  nor  underlet  without 
the  written  consent  of  the  lessor. 
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On  the  8tli  day  of  January,  1896,  the  Paul  Boyton  Company  made 
an  agreement  in  writing  with  the  Grace  &  Hyde  Company,  an 
Illinois  corporation,  whereby  the  Grace  &  Hyde  Company  agreed  to 
erect  a  chute  or  water  toboggan  slide  and  appurtenances,  and  to  find 
all  the  funds  \iecessary  to  complete  the  work,  and  to  complete  the 
work  by  May  I,  1896.  It  was  agreed  that  the  compensation  of  the 
Grace  &  Hyde  Company  should  be  the  actual  cost  plus  15  per  cent, 
for  profit;  "but  to  the  extent  of  $17,500  of  said  compensation  said 
Grace  &  Hyde  Company  shall  depend  entirely  for  payment  on  their 
lien  upon,  and  the  income  derivable  from,  said  chute  enterprise,  pro- 
vided for  in  paragraph  3,"  etc.    Paragraph  3  provided : 

**For  the  purpose  of  providing  means  and  security  for  the  payment  of  all 
sums  of  money  which  shall  be  owing  to  said  Grace  &  Hyde  Company  under 
this  contract,  they  are  hereby  given  a  lien  upon,  and  shall  have  the  right 
to  obtain  and  hold  exclusive  possession  and  control  of  and  receive  all  the 
income  from  said  leased  premises  and  said  chute,  and  all  structures,  im- 
provements, and  privileges  incident  thereto,  until  the  whole  amount  owing 
to  said  Grace  &  Hyde  Company  is  fully  paid,  with  the  right  to  manage  and 
operate  the  same  when  ready  to  use,  and  to  employ  all  necessary  help  for  that 
purpose,  and  with  power  to  grant  privileges  and  concessions  to  others  for 
amusement,  refreshment,  and  other  purposes.  .And  from  the  earnings  and 
income  therefrom  received  by  said  Grace  &  Hyde  Company  they  shall  first 
pay  and  discharge  all  the  expenses  pertaining  to  the  custody,  maintenance, 
and  operation  thereof,  including  compensation  of  a  superintendent  or  general 
manager;  and  after  payment  of  all  cost,  charges,  and  expenses  for  perfect- 
ing, maintaining,  and  operating  the  whole  of  said  chute  enterprise  and  all 
its  appurtenances,  the  net  earnings  and  income  therefrom  shall  be  applied 
by  said  Grace  &  Hyde  Company,  first  to  the  discharge  of  said  $17,500,  and 
next  to  the  payment  of  whatever  shall  remain  owing  to  them  under  this  con- 
tract; and,  when  fully  paid,  their  exclusive  possession  shaU  cease,  and 
thereupon  their  ownership  of  one-third  of  the  whole  chute  enterprise  and  its 
incidents  shall  become  absolute,  as  hereafter  provided.  While  said  Grace  & 
Hyde  Company  owe  such  exclusive  possession,  all  reasonable  access  to  the 
accounts,  and  means  of  verifying  the  same,  shall  be  allowed  said  Paul 
Boyton  Company." 

Pursuant  to  the  terms  of  the  agreement,  the  Grace  &  Hyde  Com- 
pany erected  the  chute,  and  remained  in  control  until  the  amount  ex- 
pended, plus  15  per  cent.,  had  been  wholly  repaid,  so  that,  at  the  date 
of  the  entry,  the  Grace  &  Hyde  Company  was  entitled,  under  the 
terms  of  the  agreement,  to  a  one-third  interest  in  the  property  and 
enterprise,  and  the  Paul  Boyton  Company  to  a  two-thirds  interest. 
As  to  the  leasehold  interest,  the  contract  between  the  Grace  &  Hyde 
Company  and  the  Bo)rton  Company  was  executory.  The  railway 
company  had  not  given  its  assent  to  the  transfer  of  any  interest  in 
the  lease :  and,  though  a  bill  of  sale  had  been  executed  by  the  Boy- 
ton Company,  by  its  terms  transferring  to  the  Grace  &  Hyde  Com- 
pany one-third  of  the  chute  enterprise,  including  the  leasehold,  this 
bill  of  sale  had  not  been  delivered ;  and  the  Grace  &  Hyde  Company 
had  acquired  no  legal  rights  in  the  leasehold  estate. 

The  learned  judge  correctly  charged  that : 

"The  contract  between  Grace  &  Hyde  Company  and  the  Boyton  Company 
was  of  a  complicated  character;  but  it  had  all  been  sifted  out  at  the  time  this 
entry  was  made,  so  that  at  that  time  the  Grace  &  Hyde  Company  had  no 
Interest,  except  an  equitable  interest  to  receive  from  the  Boyton  Company 
an  assignment  of  one-third  of  its  interest  in  the  enterprise." 
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It  IS  contended,  however,  that  by  written  agreements  made  be- 
tween the  Boyton  Company  and  the  Grace  &  Hyde  Company,  subse- 
quent to  the  date  of  entry  and  prior  to  the  date  of  the  writ,  the  whole 
interest  of  the  Boyton  Company,  including  its  right  of  action  for  an 
illegal  entry,  was  assigned  to  the  Grace  &  Hyde  Company,  so  that, 
by  virtue  of  the  statutes  of  Massachusetts  (St.  1897,  c.  402,  §  i),  the 
Grace  &  Hyde  Company  as  assignee  was  entitled,  at  the  date  of  the 
writ,  to  sue  in  its  own  name  for  the  recovery  of  the  entire  damages 
due  to  £he  illegal  entry  and  termination  of  the  lease. 

We  are  of  the  opinion,  however,  that  the  documents  of  June  30th 
conveyed  no  rights  of  action,  and  that  the  Grace  &  Hyde  Company 
was  not  entitled  to  maintain  suit  as  assignee.  We  agree  with  the 
conclusion  of  the  circuit  court  upon  this  point.  Furthermore,  a 
serious  doubt  arises  whether,  by  these  agreements,  the  Grace  & 
Hyde  Company  did  not  devest  itself  of  the  equitable  rights  which  it 
had  on  the  24th  day  of  May,  1898,  the  date  of  entry ;  for  the  Boyton 
Company  was  released  from  further  performance  of  its  agreement 
with  the  Grace  &  Hyde  Company,  and  conveyed  its  leasehold  inter- 
est subject  to  the  consent  of  the  lessor,  the  railway  company. 

Upon  the  brief  for  the  Grace  &  Hyde  Company  et  al.,  it  is  said: 

"This  agreement  of  June  30th  was  an  agreement  whereby  the  Paul  Boyton 
Company  gave  up  all  its  interests  in  this  part  of  the  country,  handed  over 
everything  it  possessed  to  the  Grace  &  Hyde  Company,  and  withdrew  from 
the  state  of  Massachusetts  absolutely." 

The  Grace  &  Hyde  Company  could  no  longer  work  out  its  equities 
through  the  Boyton  Company  during  the  unexpired  term  of  the 
lease,  and  acquired  for  itself  no  right  to  occupy  the  land  save  by  the 
consent  of  the  lessor. 

We  do  not,  however,  need  to  determine  the  effect  of  these  agree- 
ments, and  their  bearing  on  the  question  of  damages,  since  we  are 
of  the  opinion  that,  even  if  it  be  conceded  that,  on  the  date  of  the 
writ,  the  Grace  &  Hyde  Company  still  retained  the  equitable  interest 
which  it  had  on  the  date  of  the  entry,  such  interest  was  insufficient 
to  support  a  suit  at  law,  either  in  its  own  name  or  in  the  name  of  the 
Boyton  Company.  We  find  no  error  in  the  ruling  of  the  circuit  court 
that  the  Grace  &  Hyde  Company  should  be  stricken  out  as  plaintiff. 

We  are  of  the  opinion,  however,  that  there  was  error  in  allowing 
the  cause  to  proceed  after  this  amendment  as  a  cause  in  which  the 
Boyton  Company  was  but  a  nominal  plaintiff  and  the  Grace  &  Hyde 
Company  the  real  party  in  interest.  If  the  railway  company  was 
liable  for  an  illegal  entry,  its  liability  was  to  a  single  plaintiff  in  a 
single  action,  and  its  liability  was  for  the  entire  damages  caused  to 
its  lessee,  the  Boyton  Company,  by  the  termination  of  the  lease. 
The  cause  of  action  was  indivisible.  If  the  Bo)rton  Company  was 
a  real  plaintiff  in  interest,  and  only  its  rights  were  in  issue,  it  could 
not  divide  the  cause  of  action  by  bringing  suit  for  damages  merely  to 
the  amount  of  the  value  of  the  equitable  interest  of  the  Grace  &  Hyde 
Company. 

The  circuit  court  was  of  the  opinion  that,  though  the  cause  of  ac- 
tion was  at  law  theoretically  indivisible,  it  nevertheless  had  been  prac- 
tically severed,  for  the  reason  that  by  the  terms  of  the  writ  the  action 
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was  limited  so  as  to  cover  only  the  interest  of  the  Grace  &  Hyde 
Company,  and  that  by  the  consent  of  the  parties  or  by  estoppel  the 
cause  of  action  might  be  divided,  not  for  the  purpose  of  permitting 
two  suits,  but  for  the  purpose  of  barring  any  suit,  except  so  far  as 
the  interests  brought  before  the  court  in  the  pending  case  were  con- 
cerned. 

It  is  true,  of  course,  that  if  the  Boyton  Company,  by  its  voluntary 
act,  had  abandoned  its  rights  of  action  against  the  railway  company 
for  two-thirds  of  the  damage,  the  railway  company  would  have  no 
substantial  ground  of  complaint  in  the  fact  that  it  was  sued  for  one- 
third  only  of  the  damages  resulting  from  its  tort;  but,  unless  this 
record  shows  an  abandonment  by  the  Boyton  Company  of  two-thirds 
of  its  claim  for  damages,  there  has  clearly  been  a  mistrial. 

The  case  was  sent  to  the  jury  with  instructions  to  the  effect  that 
they  should  assess  the  entire  damages  caused  to  the  Boyton  Com- 
pany by  the  tort  of  the  railway  company,  but  should  divide  the 
amount  by  three,  and  return  a  verdict  for  one-third  of  the  entire  dam- 
ages as  the  value  of  the  equitable  interest  of  the  Grace  &  Hyde  Com- 
pany. Following  those  instructions,  the  jury  returned  a  verdict  for 
the  plaintiff  for  damages  to  the  amount  of  $8,i66.  To  reach  this 
verdict,  the  jury  must  have  found,  therefore,  that  the  Boyton  Com- 
pany's entire  damages  were  $24,498.  To  sustain  this  verdict  in  favor 
of  the  Grace  &  Hyde  Company,  plaintiff  in  interest,  for  $8,166,  we 
would  be  obliged  to  hold,  also,  in  effect,  that  the  Boyton  Company, 
in  the  course  of  this  litigation,  has  by  its  voluntary  act  or  by  estop- 
pel lost  a  sum  twice  as  great,  to  which,  prior  to  the  date  of  the  writ, 
it  was  legally  entitled. 

The  error  which,  in  our  opinion,  has  led  to  such  an  unsatisfactory 
result  in  this  litigation,  is  that  the  Boyton  Company  has  been  treated 
both  as  a  merely  nominal  party  and  also  as  the  real  party  in  interest. 
The  defendant  offered  in  evidence  the  record  of  a  directors'  meeting 
of  the  Boyton  Company  on  the  26th  day  of  November,  1898  (prior  to 
the  date  of  the  writ),  for  the  purpose  of  showing  that  the  directors  of 
the  Paul  Boyton  Company  had  passed  a  vote  declining  to  permit  the 
Grace  &  Hyde  Company  to  bring  suit  in  the  name  of  the  Paul  Boyton 
Company,  and  also  as  tending  to  show  that  the  Grace  &  Hyde  Com- 
pany had  no  authority  to  maintain  this  action.  The  court  ruled  that 
this  record  was  not  relevant,  because  the  rights  of  the  Grace  &  Hyde 
Company,  if  it  had  any  rights,  to  use  the  name  of  the  Paul  Boyton 
Company  in  this  case,  were  fixed  at  the  date  of  entry ;  and  the  direc- 
tors of  the  Paul  Boyton  Company  could  not  deprive  the  Grace  & 
Hyde  Company  of  its  rights  by  any  action  that  they  might  take.  But 
nothing  can  be  clearer  than  that  one  who  has  merely  an  equitable 
interest  in  one-third  of  the  proceeds  of  a  cause  of  action  cannot,  by 
virtue  of  that  fact,  bring  a  suit  in  the  name  of  another  who  has  the 
entire  legal  interest  and  two-thirds  of  the  equitable  interest  as  well. 
The  Grace  &  Hyde  Company  could  not,  by  virtue  of  its  interest, 
bring  an  action  in  the  name  of  the  Boyton  Company  against  its  con- 
sent, and  thereby  create  an  estoppel  which  would  destroy  the  rights 
of  the  Boyton  Company  of  the  value  of  $16,332.  The  rejection,  upon 
this  ground,  of  evidence  tending  to  show  that  the  Grace  &  Hyde 


Digitized  by 


Google     


284  112  FEDERAL  REPORTER. 

Company  had  no  authority  to  institute  this  action  in  the  name  of 
the  Boyton  Company  was  inconsistent;  for,  without  express  au- 
thority from  the  Boyton  Company,  no  estoppel  could  be  created. 

The  jury  were  instructed  that  the  Grace  &  Hyde  Company  was 
the  only  plaintiff  in  interest;  also,  that  the  plaintiflf  was  entitled  to 
elect  to  bring  a  suit  for  the  entire  value  of  the  lease,  to  wit,  what  the 
plaintiff  had  as  of  the  hour  of  the  day  when  the  entry  was  made,  in 
May,  1898;  and  that  the  plaintiff  had  a  right  to  elect,  and  had  elected, 
to  bring  a  suit  for  the  entire  value  of  the  lease.  It  is  obvious,  how- 
ever, that  the  Grace  &  Hyde  Company  was  not,  by  virtue  of  its  one- 
third  interest,  entitled  to  make  any  election  as  to  the  remedy.  That 
was  entirely  in  the  hands  of  the  Boyton  Company,  which  had  the 
legal  rights.  It  is  clear  that  the  Grace  &  Hyde  Company  was  a 
stranger  to  the  two-thirds  interest  of  the  Boyton  Company,  and 
could  create  no  estoppel  affecting  the  same. 

Does  the  record  disclose  an  estoppel  of  the  Paul  Boyton  Com- 
pany,— ^an  admission  made  by  it  that  it  no  longer  has  any  individual 
rights  of  action  for  its  two-thirds  interest?  The  declaration  dis- 
closes no  allegations  creating  an  estoppel  or  showing  an  election. 
The  only  evidence  of  abandonment  or  estoppel  is  found  in  the  writ, 
which  names  the  Paul  Boyton  Company  as  plaintiff,  "for  the  use  and 
benefit  of  the  Grace  &  Hyde  Company,  plaintiff  in  interest."  Ac- 
cording to  respectable  authority,  the  expression  of  a  use  may  be 
disregarded  as  surplusage.  Its  purpose  is  to  guard  the  interest, of 
the  usee  against  the  adverse  action  of  a  nominal  plaintiff.  It  is  held 
that  such  a  phrase  has  no  force  to  make  an  issue  different  from  what 
it  would  have  been  if  the  phrase  had  been  left  out.  It  is  held,  also, 
that  the  declaration  of  use  is  no  part  of  the  pleading.  Bentley  v. 
Insurance  Co.,  40  W.  Va.  729,  739,  23  S.  E.  584;  Belton  v.  Gibbin, 
12  N.  J.  Law,  yT\  State  v.  Johnson,  52  Ind.  197;  Clay  Fire  &  Marine 
Ins.  Co.  V.  Huron  Salt  &  Lumber  Mfg.  Co.,  31  Mich.  346,  355 ;  North- 
rop V.  McGee,  20  111.  App.  108;  Tedrick  v.  Wells,  152  111.  214,  217,  38 
N.  E.  625 ;  Hobson  v.  McCambridge,  130  111.  367,  375,  22  N.  E.  823; 
IS  Enc.  PI.  &  Prac.  484,  498. 

Upon  its  face,  the  language  implies  either  that  the  beneficial  owner 
of  the  entire  legal  cause  of  action  has  brought  suit  in  the  name  of  the 
legal  plaintiff,  or  that  the  legal  owner  of  the  entire  cause  of  action 
is  suing  his  entire  cause  of  action  for  the  benefit  of  a  third  person. 
We  think  that  no  intention  to  divide  a  cause  of  action  can  be  inferred 
from  a  mere  declaration  of  use.  The  language  does  not  mean  that 
the  legal  plaintiff  is  suing  for  only  such  a  proportion  of  the  legal  in- 
terest as  the  usee  may,  upon  a  trial,  be  proven  to  have  derived  from 
the  legal  plaintiff ;  nor  does  there  appear  to  be  any  ground  for  hold- 
ing it  to  be  the  expression  of  an  intention  voluntarily  to  surrender 
all  the  plaintiff's  rights,  except  what  he  may  have  previously  trans- 
ferred to  the  usee. 

When  it  appeared  from  the  evidence  that  the  Grace  &  Hyde  Com- 
pany had  only  an  equitable  interest  to  the  extent  of  one-third,  it 
followed,  not  only  that  it  should  be  stricken  out  as  a  coplaintiff,  but 
that  it  could  have  no  control  of  the  case,  and  was  not  a  real  or  bene- 
ficial party  whose  interest  could  be  recognized.    It  then  appeared 
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that  there  was  but  one  plaintiff  who  was  entitled  to  maintain  and 
control  the  suit,— the  Paul  Boyton  Company  in  its  own  right. 

Various  assignments  of  error  as  to  the  question  of  possession  and 
as  to  the  proper  rule  of  damages  are  based  upon  the  contention  that 
the  declaration  states  technically  an  action  of  trespass  quare  clausum 
fregit,  and  that  the  plaintiff,  if  it  seeks  compensation  for  the  value 
of  the  unexpired  term  of  the  lease,  has  mistaken  its  form  of  action. 
In  view  of  the  fact  that  the  form  of  action  permitted  by  the  Massa- 
chusetts practice  is  "an  action  of  tort,"  and  of  the  fact  that  the  sec- 
ond count  might  perhaps  be  regarded  as  sufficiently  setting  forth  the 
elements  of  an  action  on  the  case,  we  have  doubts  as  to  the  substan- 
tial character  of  the  contentions  as  to  possession  and  as  to  the  rule 
of  damages.  See  Gooding  v.  Shea,  103  Mass.  360,  4  Am.  Rep.  563 ; 
Seneca  Road  Co.  v.  Auburn  &  R.  R.  Co.,  5  Hill,  170. 

We  do  not  deem  it  necessary  or  useful  to  determine  the  numerous 
assignments  of  error  based  upon  technical  rules  as  to  the  division  of 
actions,  since  the  questions  which  relate  to  the  form  of  action,  rather 
than  to  the  substantial  rights,  might  be  obviated  by  amendment  in 
the  circuit  court,  if  that  were  necessary,  which  we  do  not  decide. 

The  question  whether  the  contract  of  the  Grace  &  Hyde.  Com- 
pany was  ultra  vires,  while  pf  doubtful  importance,  seems  to  disap- 
pear in  consequence  of  our  decision  as  to  the  status  of  the  Grace  & 
Hyde  Company  in  this  litigation. 

The  defendant's  thirty-first  assignment  of  error  is  for  a  denial  of 
the  request  for  a  ruling  that  "the  agreement  between  the  Paul  Boy- 
ton  Company  and  the  Grace  &  Hyde  Company,  annexed  to  the 
declaration,  marked  *B,'  amounts  to  a  subletting,  and  constitutes  a 
breach  of  the  conditions  of  the  lease  to  the  Paul  Boyton  Company/* 
We  think  that  this  request  was  rightly  refused,  and  that,  upon  a  fair 
construction  of  the  document,  it  neither  created  nor  contemplated 
a  subtenancy.  The  conveyance  of  any  immediate  interest  in  the 
leasehold  is  in  express  terms  negatived.  The  chute  and  appur- 
tenances were  to  be  constructed  and  equipped  "for  said  Paul  Boyton 
Company."  Such  possession  as  was  taken  by  the  contractors  for 
this  purpose  was  clearly  not. a  possession  of  a  subtenant. 

The  Grace  &  Hyde  Company  were  also  to  have  a  lien  upon  the 
chute  enterprise  and  the  income  therefrom.  The  provisions  for 
a  lien  show  clearly  that,  from  the  opening  of  operations,  the  enter- 
prise and  exhibition  was  that  of  the  Paul  Boyton  Company,  and  not 
that  of  the  Grace  &  Hyde  Company.  The  Grace  &  Hyde  Company 
could  not  have  a  lien  upon  their  own  enterprise,  or  upon  their  own 
income.  The  provision  that  the  Grace  &  Hyde  Company  should 
have  the  right  "to  obtain  and  hold  exclusive  possession  and  control 
of,  and  receive  all  the  income  from,  said  leased  premises  and  said 
chute,  and  all  structures,  improvements,  and  privileges  incident  there- 
to, until  the  whole  amount  owing  to  said  Grace  &  Hyde  Company  is 
fully  paid,"  is  expressly  limited  to  the  single  purpose  of  providing 
means  and  security  for  the  payment  of  monevs  owing  to  the  Grace 
&  Hyde  Company,  and  to  enaole  it  to  enforce  its  lien.  The  income 
was  to  be  the  property  of  the  Boyton  Company,  and  to  be  applied 
to  the  extinguishment  of  its  debt  to  the  Grace  &  Hyde  Company. 
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The  Grace  &  Hyde  Company,  if  it  chose  as  a  lienor  to  exercise  its 
right  to  exclusive  possession,  became  the  agent  of  the  Paul  Boyton 
Company  to  "manage  and  operate,"  to  employ  help,  and  grant  privi- 
leges and  concessions,  etc.  Its  powers  as  agent  are  conferred,  de- 
fined, and  limited  in  express  terms.  It  is  accountable  to  the  Boyton 
Company  for  the  receipts,  and  must  apply  them  to  the  payment  of 
the  Boyton  Company's  bills.  Its  occupation  and  possession,  while 
it  was  working  out  its  lien  and  creating  the  income  to  which  the  lien 
attached,  was  in  legal  effect  that  of  a  manager  or  agent  for  the  Boy- 
ton Company.  Though  it  had  an  interest  as  a  lienor  in  having  ex- 
clusive possession  and  control,  its  relation  to  the  Boyton  Company 
was  in  no  sense  that  of  a  tenant,  but  that  of  a  manager  who  had  been 
given  a  free  hand  and  freedom  from  interference  while  carrying  on 
the  business  of  his  principal,  in  whose  success  he  was  interested. 

The  words  "exclusive  possession,"  when  read,  as  they  must  be, 
in  connection  with  the  other  provisions  of  the  contract,  and  not  as 
an  isolated  phrase,  afford  no  substantial  ground  for  the  contention 
that  a  subtenancy  was  created.  Furthermore,  the  mere  fact  that  a 
breach  of  the  condition  against  subletting  had  occurred  would  have 
been,  in  itself,  insufficient  support  of  a  plea  in  justification.  Condi- 
tions of  forfeiture  for  breach  of  condition  are  strictly  construed.  It 
was  incumbent  upon  the  defendant  to  support  its  plea  in  justification 
by  showing,  not  only  that  there  was  a  breach,  but  that  the  landlord 
did  in  fact  exercise  the  option  to  terminate  the  lease  for  breach  of 
that  condition.  The  lease  becomes  void  only  where  the  landlord 
avails  himself  of  his  privilege  or  option.  A  breach  does  not  work 
a  forfeiture  without  some  act  on  the  part  of  the  lessor  claiming  it. 
'layl.  Landl.  &  Ten.  (8th  Ed.)  §§  489,  492,  493. 

An  entry  made  for  other  breaches  of  condition,  and  without  knowl- 
edge of  this  breach,  cannot  be  regarded  as  an  exercise  by  the  lessor 
of  the  option  to  take  advantage  of  this  breach.  The  entry  in  this 
case  was,  upon  the  evidence,  manifestly  for  breach  of  the  condition 
requiring  a  continuous  exhibition  while  the  weather  permitted. 
There  was  no  evidence  tending  to  show  an  exercise  by  the  lessor  of 
the  option  to  take  advantage  of  a  breach  of  the  condition  against 
subletting.  The  lessor,  after  entry  for  other  reasons,  should  not  be 
permitted  to  mend  its  hold  by  assigning  other  breaches  which  the 
ingenuity  of  counsel  may  be  able  to  point  out,  and  upon  which  the 
lessor  did  not  in  fact  exercise  its  option. 

We  are  further  of  the  opinion  that  the  learned  judge  erred  in  the 
instructions  to  the  jury  relative  to  that  condition  of  the  lease  which 
provides  that  the  exhibition  of  the  chute  "shall  be  continuous  while 
the  weather  of  each  year  permits."  The  question  for  the  jury 
should  have  been  whether,  in  view  of  all  the  circumstances  and  of 
the  nature  of  the  business,  there  had  been  a  substantial  breach  of 
this  condition  by  the  failure  of  the  plaintiff  to  open  the  exhibition 
prior  to  the  date  of  entry.  May  24,  1^98.  Upon  the  whole  charge, 
we  think  that  the  jury  would  probably  have  been  left  to  under- 
stand that,  unless  the  failure  to  open  the  exhibition  was  due  to  in- 
ability to  do  so,  the  entry  was  not  justified.  While  the  fact  of  in- 
ability may  have  been  relevant  to  the  question  whether  there  had 
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been  a  substantial  breach  of  the  condition  at  the  date  of  entry,  a 
failure  to  comply  reasonably  with  the  provisions  for  a  continuous 
exhibition  "while  the  weather  of  each  year  permits"  would  have 
justified  the  entry,  whether  the  failure  were  due  to  inability,  or  to 
mere  neglect  not  due  to  or  coupled  with  inability.  As  there  is  evi- 
dence in  the  case  tending  to  show  that  there  had  been  a  substan- 
tial breach  of  this  condition,  and  as  the  railway  company  had  a 
valuable  interest  in  the  seasonable  opening  of  the  chutes,  from  the 
fact  that  it  derived  an  income  from  the  carriage  of  visitors  to  and 
from  the  exhibition,  it  appears  by  the  evidence  that  there  is  a  some- 
what close  question  of  fact  as  to  whether  or  not  the  entry  was 
justified.  Upon  so  close  a  point,  we  think  that  the  instructions 
which  are  the  basis  of  the  forty-first  assignment  of  error,  and  whicji 
were  in  substance  reiterated  in  other  portions  of  the  charge,  tended 
to  mislead. 

We  do  not  deem  it  useful  to  consider  the  remaining  assignments 
of  error. 

The  judgment  of  the  circuit  court  is  reversed,  the  case  is  re- 
manded to  that  court  for  further  proceedings  not  inconsistent  with 
this  opinion,  and  neither  party  recovers  costs  in  this  court. 


In  re  HICKEY. 

(District  Court,  N.  D.  Iowa,  Cedar  Rapids  Division.    December  19,  1901.) 

Bakkrcjptgt— Pkoyablb  Claims— Surrbkder  of  Prbfbrbncb. 

Evidence  that  a  bankrupt,  before  his  banl^niptcy  and  while  Insolvent, 
transferred  book  accounts  to  a  creditor,  who  received  the  same  with  the 
Intention  of  applying  the  proceeds — ^BMrst  In  payment  of  his  own  claim, 
and  then  upon  the  claim  of  another  creditor,  a  corporation,  for  which 
he  was  agent, — ^will  not  Justify  an  order  denying  the  latter  the  right 
to  prove  its  claim  unless  the  preference  Is  surrendered  by  the  agent, 
•  where  It  Is  not  shown  that  It  has  received,  or  will  receive,  anything  from 
the  transfer.  To  prevent  the  allowance  of  a  creditor's  claim,  It  Is  In- 
cumbent on  those  opposing  It  to  show  that  he  has  In  fact  received  a 
preference,  which,  if  he  is  permitted  to  retain  It,  will  give  him  an  ad- 
vantage over  other  creditors. 

In  Bankruptcy.  On  exceptions  to  ruling  of  referee  with  respect 
to  claim  of  Roberts- Wicks  Company. 

A.  L.  Pascal,  for  Roberts-Wicks  Co. 

Redmond  &  Stewart  and  Wright  &  Wright,  for  bankrupt. 
Deacon  &  Good  and  Preston,  Grimm  &  Moffit,  for  contesting  cred- 
itors. 

SHIRAS,  District  Judge.  From  the  record  certified  to  this  court 
by  the  referee,  it  appears  that  on  the  25th  of  September,  1901,  Wil- 
liam P.  Hickey  was  adjudged  to  be  bankrupt  on  a  petition  filed  on  the 
2ist  day  of  August,  1901;  that  on  the  23d  day  of  April,  1901,  the 
bankrupt,  being  then  insolvent,  executed  and  delivered  to  William 
Lee  a  bill  of  sale  of  the  book  accounts  due  Hickey  &  Kane  and  Wil- 
liam P.  Hickey ;  that  at  that  date  the  bankrupt  was  indebted  to  Wil- 
liam Lee,  and  also  to  Roberts- Wicks  Company,  the  said  Lee  being  a 
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salesman  in  Iowa  for  the  latter  parties ;  that  on  the  ist  of  November, 
1901,  the  claim  of  the  Roberts-Wicks  Company  was  filed,  and  there- 
upon objections  thereto  were  filed  by  other  creditors,  on  the  ground 
that  the  company  had  received  a  preference,  in  that  the  transfer  of 
the  book  accounts  to  William  Lee  was  for  their  benefit.  Upon  the 
hearing  before  the  referee  it  was  held  that  the  bill  of  sale  was  given 
to  William  Lee  to  secure  the  debts  due  him,  and  that  due  to  the  Rob- 
erts-Wicks Company,  and  was  in  fact  a  preference,  and  the  order 
entered  was  to  the  effect  that  unless  William  Lee,  for  the  Roberts- 
Wicks  Company,  within  10  days,  should  surrender  the  preference  to 
the  trustee,  the  claim  of  the  company  should  be  disallowed.  It  is 
not  shown  in  the  findings  of  fact,  nor  in  the  evidence,  which  has  been 
certified  in  full,  that  the  Roberts-Wicks  Company  has  ever  received  a 
dollar  from  the  proceeds  realized  from  the  accounts  transferred  to 
William  Lee,  or  that  there  is  any  certainty  that  any  sum  will  be 
received  therefrom.  ,  The  evidence  might  justify  the  finding  that  it 
was  the  purpose  of  Lee,  in  taking  the  transfer  of  the  accounts,  to 
secure  the  claim  of  the  Roberts-Wicks  Company,  in  addition  to  his 
own ;  but  the  evidence  fails  to  show  that  there  has  been  or  will  be 
realized  from  the  accounts  an  amount  sufficient  to  more  than  pay  the 
claim  of  Lee.  The  bill  of  sale  was  executed  to  Lee  alone,  and  the 
accounts  went  into  his  possession,  and,  in  the  absence  of  evidence 
showing  that  the  company  has  received  any  advantage  from  the 
transfer,  no  foundation  is  laid  for  requiring  them  to  pay  to  the  trustee 
any  sum  as  a  condition  to  the  allowance  of  the  claim  due  the  com- 
pany. The  provision  of  the  bankrupt  act  requiring  a  creditor  to 
account  to  the  trustee  for  all  payments,  in  money  or  property,  re- 
ceived after  the  actual  insolvency  of  the  bankrupt,  as  a  condition  to 
the  allowance  of  the  claim  of  the  creditor,  is  intended  to  secure 
equality  among  the  creditors  in  the  distribution  of  the  assets,  and  to 
prevent  one  creditor  from  receiving  a  greater  share  of  che  insolvent 
estate  than  that  coming  to  the  other  creditors.  This  equitable  pro- 
vision of  the  act  must  not,  however,  be  so  enforced  as  to- create  the 
very  inequity  it  was  intended  to  prevent.  Thus  in  this  case,  if  the 
Roberts-Wicks  Company  is  required  to  pay  to  the  trustee  a  given 
sum,  say  $500,  as  a  condition  to  the  allowance  of  the  claim,  the  com- 
pany will  certainly  be  put  at  a  disadvantage,  unless  it  be  true  that 
the  company  has  received  in  money  or  in  property,  as  payment  on  the 
claim,  an  equal  amount ;  and  the  evidence  wholly  fails  to  show  that 
the  company  has  received  anything  on  the  claim,  or  that  it  will  do 
so  in  the  future.  In  order  to  prevent  the  allowance  of  the  claim  filed 
on  behalf  of  the  company,  it  is  incumbent  on  the  parties  opposing 
the  same  to  prove  that  in  fact  a  preference  has  been  received.  The 
evidence  supports  the  finding  of  the  referee  that  the  transfer  of  the 
book  accounts  to  William  Lee  created  a  preference,  but  it  fails  to 
show  that  the  Roberts-Wicks  Company  have  been  preferred  by  the 
transfer.  The  bill  of  sale  and  transfer  of  the  accounts  was  to  William 
Lee,  and  the  evidence  will  not  sustain  a  finding  further  than  that  Lee 
intended  to  give  the  company  the  benefit  of  the  security  after  his  own 
claim  was  paid,  and  it  is  not  shown  that  there  has  been  or  will  be  a 
surplus  realized  from  the  accounts.    The  trustee  can  call  Lee  to  ac- 
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count  for  the  proceeds  of  the  bills  receivable  transferred  to  hini,  and 
thus  the  rights  of  all  parties  can  be  protected.  Certainly  the  com- 
pany cannot  be  required  to  account  for  any  sum  which  it  has  not  re- 
ceived, and  the  evidence  fails  to  show  the  payment  to  it  of  any 
amount  whatever.  The  exceptions  to  the  ruling  of  the  referee  must 
therefore  be  sustained. 


In  re  MOORa 

(District  Ck>art,  M.  D.  Alabama.    October  24.  1901.) 

Bakkrdptcy— Exemptions—  WArvER. 

The  constitution  of  Alabama  provides  for  an  exemption  to  any  xesl- 
dent  of  the  state  of  personal  property  to  the  amount  of  $1,000  ''from 
sale  on  execution  or  other  process  of  any  court  Issued  for  the  collection 
of  any  debt,"  but  that  such  right  of  exemption  may  be  waived  by  an 
instrument  in  writing.  The  statutes  prescribe  the  procedure  by  which 
such  a  waiver  may  be  ascertained  and  enforced,  which  is  by  pleading 
and  proving  the  same  in  an  action  on  the  debt,  and  having  it  declared 
In  the  Judgment  and  indorsed  on  the  execution  or  other  process;  and 
the  supreme  court  of  the  state  has  declared  that  the  waiver,  being  of  a 
constitutional  right,  founded  in  public  policy,  can  be  made  effective  only 
in  the  mode  thus  prescribed.  Held,  that  a  waiver  of  exemptions  in  a 
promissory  note,  proved  against  the  estate  of  the  maker  in  bankruptcy, 
but  which  had  not  been  reduced  to  Judgment  prior  to  the  bankruptcy, 
is  ineffective,  and  does  not  defeat  the  right  of  the  bankrupt  to  claim 
his  exemptions  or  give  the  court  of  bankruptcy  Jurisdiction  to  administer 
the  exempt  property. 

In  Bankruptcy.     On  review  of  decision  of  referee. 

E.  A.  Moore  was  adjudicated  a  bankrupt  on  his  own  petition  on  October  1, 
1901.  He  returned  no  property  except  wearing  apparel  valued  at  $40,  and  a 
claim  for  wages  to  the  amount  of  $95,  which  the  trustee  collected.  The  bank- 
rupt claimed  this  property  as  exempt  Marcus  &  Ketcky  proved  notes  against 
the  bankrupt  of  recent  date,  amounting  to  $102.89,  which  contained  this 
waiver:  **I  hereby  waive  all  right  which  I  may  have  under  the  constitution 
and  laws  of  this  or  any  other  state  to  claim  or  hold  any  personal  property 
exempt  to  me  from  levy  and  sale  under  execution."  The  referee,  on  motlop 
of  Marcus  &  Ketzky,  ordered  the  trustee  to  pay  oTer  this  money  to  the 
holders  of  the  waive  notes.    The  bankrupt  excepted. 

Edwin  F.  Jones,  for  bankrupt 
Alex  C.  Birch,  for  creditors. 

JONES,  District  Judge.  The  ruling  of  Referee  Stratton  was  in- 
duced by  the  decision  in  Re  Garden,  in  the  Southern  division  of  the 
Northern  district  of  Alabama,  February  lo,  1899  (^  Nat.  Bankr.  N. 
189,  93  Fed.  423).  As  my  conclusion  necessitates  the  overruling  of 
that  decision,  it  seems  proper  to  consider  the  question  at  some  length. 

Section  i  of  article  10  of  the  constitution  of  Alabama,  provides : 

"The  personal  property  of  any  resident  of  this  state  to  the  value  of  $1,000, 
to  be  selected  by  such  resident,  shall  be  exempt  from  sale  on  execution  or 
other  process  of  any  court,  issued  for  the  collection  of  any  debt,  contracted 
since  the  13th  day  of  July,  1868,  or,  after  the  ratlflcation  of  this  constitution." 

Section  7  of  the  same  article  declares  that  the  right  of  exemption 
"heretofore  secured"  may  be  waived  by  an  instrument  in  writing. 
112  F.— 19 
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The  Code  of  Alabama  enacts  that  the  waiver  as  to  personalty  may 
be  made  by  a  separate  instrument  in  writing,  or  may  be  included  in 
any  bond,  promissory  note,  or  other  written  contract.  The  Code 
prescribes  specifically  the  mode  and  manner  of  enforcing  this  waiver. 
The  fact  of  waiver  and  its  extent  must  be  averred  in  the  complaint, 
petition,  or  bill,  and  the  fact  of  waiver  and  its  extent  must  be  declared 
in  the  judgment  or  decree,  and  indorsed  on  the  execution  or  other 
process  issued  thereon.  ■  As  the  waiver  is  of  a  constitutional  right, 
and  may  destroy  exemptions  which  it  is  the  policy  of  the  bankrupt 
law  to  preserve  and  enforce,  the  statutes  regarding  the  waiver  and  its 
enforcement  must  be  strictly  construed.  The  statutes  referred  to 
carefully  point  out  and  prescribe  the  remedy  for  the  enforcement  of 
this  waiver,  and  the  mode  thus  prescribed  is  necessarily  exclusive. 
No  court  has  power  to  substitute  other  methods  of  its  own.  Janney 
V.  Buell,  55  Ala.  408.  In  the  present  case,  the  waiver  note  has  never 
been  sued  on,  nor  has  the  fact  and  the  extent  of  the  waiver  ever  been 
ascertained  by  judgment  of  any  court.  Upon  what  principle,  then, 
can  the  waiver  incorporated  in  the  note,  but  never  yet  ascertained  or 
declared  by  judgment  of  a  court,  be  allowed  to  defeat  the  bankrupt's 
exemptions?  The  state  exemption  laws,  as  construed  by  the  highest 
court  of  that  state,  detemiine  when  and  to  what  extent  the  bankrupt 
may  avail  himself  of  exemptions. 

Citation  and  analysis  of  decisions  in  other  jurisdictions  would  serve 
no  useful  purpose.  The  case  in  hand  must  turn  wholly  upon  the 
Alabama  statutes  and  their  exposition  by  its  supreme  court.  It  can- 
not be  said  that  the  waiver,  not  ascertained  by  any  judgment,  consti- 
tutes any  lien  upon  the  bankrupt's  property,  or  confers  any  estate  in 
it.  The  waiver  does  not  interfere  with  the  debtor's  title  or  right  of 
disposition,  or  aflfect  the  right  of  possession  in  any  way.  The  state 
supreme  court  has  repeatedly  held  that  the  mere  waiver,  not  followed 
by  a  judgment  in  the  mode  prescribed  by  the  statute,  does  not  of 
itself  confer  any  title,  estate,  interest,  or  equity  in  the  property  of  the 
debtor.  It  is  in  no  sense  a  lien  or  pledge.  So  strict  have  been  the 
rulings  of  the  supreme  court  of  Alabama  that  it  has  been  held  if 
a  waive  note  is  sued  on,  and  the  judgment  is  silent  as  to  the  waiver, 
it  will  amount  to  an  abandonment  of  it,  and,  on  the  other  hand,  that 
the  ascertainment  of  the  waiver  incorporated  in  the  judgment  entry 
is  of  no  avail,  unless  averred  in  the  complaint.  It  has  also  been  held 
that  the  waiver  cannot  be  availed  of  in  a  garnishment  suit  brought 
upon  the  judgment,  if  that  judgment  does  not  ascertain  and  declare 
the  waiver.  If  the  debtor  dies  before  the  waiver  is  reduced  to  judg- 
ment in  the  manner  required  by  the  statute,  it  cannot  prevent  the 
exemptions  in  favor  of  the  widow  and  minor  children  of  the  debtor 
who  had  given  the  waiver.  The  waiver  embodied  in  the  note,  unless 
ascertained  by  judgment  in  the  mode  prescribed  by  the  statute,  is 
treated  as  nothing  more  than  a  personal  promise  or  obligation  of 
the  debtor, — an  obligation  collateral  and  incident  to  the  debt,  and 
certainly  of  no  higher  dignity  than  the  promise  to  pay  the  debt. 
It  is  the  settled  law  of  Alabama,  in  the  absence  of  any  judgment 
ascertaining  the  waiver  in  the  mode  prescribed  by  statute,  at  or 
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before  the  time  the  exemption  is  claimed,  that  the  right  of  exemption 
must  prevail  over  any  right  arising  from  the  waiver.  If  the  court  of 
bankruptcy  allowed  the  naked  waiver  to  prevail  over  the  right  of  ex- 
emption, it  would  accord  to  such  naked  waiver  a  legal  eflfect  always 
denied  to  it  in  the  state  court.  This  would  be  administering  a  law 
of  the  Courtis  own  making,  and  not  the  enforcement  of  the  law  of  the 
state,  which  the  bankrupt  law  makes  the  law  of  this  court  in  the  mat- 
ter of  exemptions. 

It  has  been  argued  that  the  waiver  estopped  the  bankrupt  frorti 
claiming  the  exemption,  and  that  the  court  of  bankruptcy  should 
summarily  enforce  the  estoppel  by  turning  over  the  exempt  property 
to  the  creditor  who  holds  the  waive  notes.  It  might  serve  the  neces- 
sities of  the  present  case  to  say  that  by  the  terms  of  the  waiver  it 
amounts  to  no  more  than  a  renunciation  of  the  right  "to  claim  or 
hold  any  personal  property  exempt  from  levy  and  sale  under  execu- 
tion." The  waiver  does  not  renounce  the  right  to  claim  the  exemp- 
tion when  the  creditor  seeks  to  reach  the  property  in  any  other  way 
or  under  any  other  circumstances.  Here  the  effort  is  not  to  subject 
the  property  "by  levy  and  sale  under  execution,"  but,  without  either, 
to  frustrate  the  exercise  of  the  right  of  exemption  by  a  summ?ry 
order  of  the  court  turning  over  the  property  to  the  creditor.  It  is 
preferred,  however,  not  to  rest  the  decision  on  this  narrow  ground. 
What  element  of  an  estoppel  is  there  in  the  giving  of  a  waiver  like 
the  present,  or  one  which  goes  further,  and  is  directed  to  the  case 
mentioned  in  section  i  of  article  lo  of  the  constitution  of  Alabama, 
expressly  waiving  the  right  of  exemption  to  personal  property  "from 
sale  on  execution  or  other  process  of  any  court  issued  for  the  collec- 
tion of  any  debt"  ?  The  bankrupt  has  the  right  to  stand  on  the  law 
of  the  land.  The  law  of  the  land  is  that  the  waiver  cannot  be  enforced 
against  him,  save  after  judgment  and  execution  in  the  mode  provided 
by  statute.  When  he  claims  exemptions  against  a  mere  naked 
waiver,  he  neither  denies  the  waiver  nor  seeks  to  escape  from  the 
legal  consequence  which  the  law  attached  to  the  waiver  when  made. 
He  IS  merely  deihanding  that  the  naked  waiver  shall  not  have  effect 
beyond  the  limits  which  the  law  assigns  it,  as  long  as  it  remains  a 
mere  waiver.  When  he  claims  exemptions,  and  to  that  extent  op- 
poses the  waiver,  his  defense  against  it  is  not  that  he  did  not  make 
the  waiver,  nor  that  the  waiver,  if  it  had  ripened  into  a  judgment  in 
the  statutory  mode,  ought  not  to  prevail  over  the  right  of  exemption. 
His  position,  admitting  all  this  and  the  making  of  the  waiver,  is  that 
his  right  of  exemption  can  be  defeated  only  by  a  judgment  and  execu- 
tion conforming  in  all  respects  to  the  statute,  and  in  existence  at  the 
time  the  exemption  is  claimed.  The  allowance  of  his  contention  that 
a  mere  waiver,  not  reduced  to  judgment,  cannot  prevail  over  the 
right  of  exemption,  will  not  defeat  any  just  expectation  raised  by  the 
taking  of  the  note  with  the  waiver,  since  the  law  of  the  land  of  its  own 
force  incorporated,  as  a  term  of  the  contract  made  by  the  waiver, 
that  the  right  of  exemption  should  not  be  defeated  by  such  waiver, 
unless  it  was  reinforced  by  judgment  and  execution  conforming  to 
the  statute.    The  bankrupt  has  never  agreed,  by  the  making  of  the 
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waiver,  that  it  should  be  enforced  against  him  or  his  property,  save 
by  due  process  of  law,  which  in  this  instance  requires  that  there  be 
judgment  and  execution  before  the  waiver  can  be  fastened  upon  the 
property.  The  law  charges  the  creditor  with  notice,  and,  as  we  have 
seen,  made  it  a  term  of  the  contract,  that  the  waiver  alone  would  not 
suffice  to  defeat  the  right  of  exemption,  and  in  so  insisting  the  debtor 
is  not  violating  any  term  of  the  contract.  It  cannot  be  said,  there- 
fore, that  claiming  the  exemptions  under  the  circumstances  here  dis- 
closed is  not  allowable,  because  it  would  defeat  the  just  expectation 
which  the  creditor  had  a  right  to  indulge  from  the  making  of  the 
waiver.  Whether  the  court  of  bankruptcy  could  in  a  summary  way 
in  any  case  work  out  and  enforce  an  estoppel,  to  prevent  the  bank- 
rupt from  claiming  his  exemptions,  based  on  an  obligation  of  a  prom- 
ise to  be  performed  in  the  future,  need  not  now  be  decided.  It  suf- 
fices to  say  that  this  case  does  not  present  any  of  the  elements  which 
would  permit  the  court  to  visit  an  estoppel  upon  the  jankrupt. 

There  are  other  objections  which  seem  conclusively  to  forbid  the 
denial  of  the  bankrupt's  exemptions.  The  proceedings  are  now  ripe 
for  an  application  for  the  bankrupt's  discharge,  and,  in  the  absence 
of  anything  shown  to  the  contrary,  the  court  cannot  presume  that  he 
will  not  be  discharged.  If  the  bankrupt  is  discharged,  the  obligation 
of  the  debt  evidenced  by  the  notes  and  the  collateral  contract  of  the 
waiver,  intended  to  secure  the  debt,  will  both  be  gone.  No  obliga- 
tion will  rest  on  the  debtor  as  to  either  promise.  The  discharge, 
when  granted,  will  relate  back  to  the  filing  of  the  petition,  and  defeat 
any  proceeding  commenced  within  four  months  prior  thereto  to  con- 
vert any  of  the  mere  personal  contract  obligations  of  the  bankrupt 
into  a  lien.  The  adjudication  in  bankruptcy  ought  not  to  place  the 
bankrupt  in  any  worse  condition  regarding  his  exemptions  than  other' 
residents  of  the  state  who  have  not  been  adjudicated  bankrupts.  The 
exemptions  of  a  person  who  has  not  been  adjudicated  a  bankrupt 
could  in  no  event  be  defeated  by  the  mere  waiver.  If  a  court  of  bank- 
ruptcy, by  reason  of  its  jurisdiction  over  the  person  of  the  bankrupt 
and  its  power  over  his  exempt  property  (if  it  has  any  other  jurisdic- 
tion over  it  than  to  set  it  aside),  can  defeat  the  bankrupt's  exemptions 
under  circumstances  which  would  not  destroy  the  right  of  exemption 
in  any  other  resident  of  the  state,  the  bankrupt  by  the  adjudication 
would  be  put  in  a  far  worse  plight  regarding  his  exemptions  tlian  any 
other  resident  of  the  state.  This  would  defeat  one  of  the  manifest 
purposes  of  the  bankrupt  act,  which  is  to  secure  to  the  bankrupt  the 
same  exemptiojis  which  are  allowed  other  residents  of  the  state  and 
on  the  same  terms. 

After  adjudication,  and  pending  final  discharge,  it  is  the  duty  of  the 
court  to  at  least  preserve  the  status  quo,  and  to  refrain  from  orders, 
pending  the  administration  of  the  estate,  subjecting  the  bankrupt  in 
effect  to  the  enforcement  of  obligations  from  which  he  would  be 
absolved  by  the  discharge.  It  will  not  be  contended,  if  this  bankrupt 
had  received  a  discharge  at  the  time  this  motion  was  made,  that  there 
would  be  any  ground  for  attempting  to  enforce  any  sort  of  obligation 
growing  either  out  of  the  debt  or  the  waiver;    for  all  remedy  for 
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both  would  be  taken  away  by  the  discharge.  If  the  court  should 
now  decide,  in  the  absence  of  a  discharge,  which  may  be  granted,  that 
the  bankrupt's  obligations  growing  out  of  the  waiver  could  be  en- 
forced by  taking  his  exempt  property  away  from  him,  it  would  defeat 
the  full  effect  of  the  disdiarge.  The  bankrupt  court  has  no  right 
and  is  under  no  duty  to  hold  up  a  discharge,  or  the  setting  apart  of 
exemptions,  until  proceedings  can  be  had  in  the  state  courts  or  else- 
where to  perfect  the  waiver  and  destroy  the  exemptions.  Woodruff 
V.  Cheeves  (circuit  court  of  appeals,  Fifth  circuit)  3  Nat.  Bankr.  N. 
489,  105  Fed.  601. 

In  the  plight  of  the  present  case,  th^  court  must  now  decide  the 
bankrupt's  rights  to  the  exemptions  claimed.  It  cannot  hold  up  the 
decision  to  see  whether  a  discharge  will  be  granted,  or  give  time  to 
the  creditor  to  perfect  the  waiver  into  a  lien  upon  the  bankrupt's 
property.  It  must  deal  with  the  case  as  it  now  is.  It  is  apparent 
that  the  waiver  now  creates  no  estate  in  or  lien  upon  the  exempt 
property.  Indeed,  if  the  bankrupt  be  discharged,  the  creditor  can 
never  get  in  a  position  to  enforce  this  waiver.  The  court  must  there- 
fore set  apart  the  exemptions  to  the  bankrupt,  and  deny  the  motion 
of  the  creditors  to  have  the  property  turned  over  to  them.  It  is  to 
be  inferred  from  the  opinion  in  Re  Garden,  supra,  that  the  attention 
of  the  court  was  not  called  to  the  fact  that  under  the  law  of  Ala- 
bama a  waiver,  not  reinforced  by  judgment  and  execution  in  the* 
mode  provided  by  statute,  could  not  defeat  a  claim  of  exemptions. 
That  opinion  states : 

"The  argument  on  bankrupt's  behalf  is  that  the  exemption  of  property 
from  sale  on  legal  process  Is  the  creature  of  the  federal  law,  and  that  the 
state  law  is  referred  to  only  for  the  measure  or  quantum  of  the  exemption, 
and  that  there  is  no  question  in  liie  case  about  the  waiver." 

Overlooking  the  distinction  between  a  naked  waiver  and  one  re- 
duced to  judgment,  the  court  naturally  fell  into  the  error  as  to  an 
estoppel,  which  it  enforced  against  the  bankrupt  by  denying  him  his 
exemptions.  As  we  have  seen,  the  naked  waiver  was  no  obstacle 
to  the  bankrupt's  claim  of  exemptions,  and  could  not  form  the  basis 
of  any  estoppel  to  claim  them.  The  decision  in  Re  Garden  is  there- 
fore overruled.  The  title  to  exempt  property  is  not  devested  by  the 
adjudication  in  bankruptcy,  and  the  property  forms  no  part  of  the 
assets  which  the  court  is  required  to  distribute.  In  general,  the 
jurisdiction  of  the  court  of  bankruptcy  over  such  property  should 
be  confined  to  ascertaining  the  questions  which  determine  whether  or 
not  it  is  in  fact  exempt,  and,  if  it  be  found  to  be  exempt,  then  to  the 
making  of  the  necessary  orders  setting  it  apart  to  the  bankrupt. 

The  order  of  the  referee  is  not  confirmed.  An  order  will  be  here 
entered  reversing  that  order,  and  directing  the  trustee  to  pay  over  the 
money  in  his  hands  to  the  bankrupt  as  a  part  of  his  exemptions. 
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In  re  DAVIS. 
(District  Court,  S.  D.  New  York.    December  24,  1901.) 

L  Bankruptcy — Reoovbrt  of  Goods  Sold  to  Bankrupt— False  Representa- 
tions. 

In  support  of  a  claim  for  the  recovery  of  goods  from  the  trustee  of 
a  bankrupt  on  the  ground  that  they  were  obtained  by  false  representa- 
tions the  seller  testified  that  the  bankrupt  represented  that  he  had  two 
dollars  of  assets  for  every  dollar  he  owed,  but  such  statement  was 
denied  by  the  bankrupt  It  was  admitted  that  he  had  been  a  purchaser 
of  goods  from  the  seller  on  credit  for  a  number  of  years,  and  that  his 
Indebtedness  to  the  seller  at  the  time  of  the  last  purchase  was  smaller 
than  it  had  been  for  years,  and  the  seller  testified  that  he  might  have 
sold  the  goods  if  the  representations  claimed  had  not  been  made.  Held, 
that  such  evidence  was  not  sufficient  to  sustain  the  burden  resting  on  the 
claimant  to  establish  the  fraudulent  representations  by  strict  proof,  and 
that  he  relied  thereon,  both  of  which  were  necessary  to  entitle  him  to  a 
rescission  of  the  contract. 

2.  Same— Failure  to  Disclose  Insolvency. 

The  failure  of  a  purchaser  of  goods  to  disclose  his  insolvency  to  the 
seller,  although  he  may  have  known  of  It,  does  not  constitute  fraud 
which  entitles  the  seller  to  recover  the  goods  from  the  purchaser's 
trustee  In  banlrruptcy. 

In  Bankruptcy.    On  motion  to  confirm  report  of  referee  allowing 
•  a  recovery  of  goods  sold  the  bankrupt  on  the  ground  that  they  were 
obtained  by  false  representations. 

Frederick  W.  Sherman,  for  petitioner. 
Jerome  A.  Peck,  for  trustee. 

ADAMS,  District  Judge.  The  bankrupt  in  this  case,  on  the  nth 
day  of  February,  1901,  purchased  some  goods  from  Billings,  King 
&  Co.,  a  domestic  corporation.  On  the  5th  day  of  March,  1901,  he 
filed  his  petition  in  bankruptcy.  The  vendors  subsequently  peti- 
tioned for  a  return  of  the  goods,  which  were  identified  in  the  posses- 
sion of  the  trustee,  upon  the  allegations : 

•*That  on  or  about  the  15th  day  of  February,  1901,  at  the  city  of  New 
Yorli,  In  order  to  Induce  your  petitioner  to  sell  to  him  the  goods  hereinafter 
mentioned,  said  James  W.  Davis,  said  bankrupt,  falsely  and  fraudulently 
represented  to  your  petitioner,  through  its  selling  agent,  that  he,  said  Davis, 
said  bankrupt,  was  worth  and  owned  two  dollars  in  assets  for  every  dollar 
of  his  Indebtedness,  whereas  he  was  then  insolvent,  as  he  then  weU  knew; 
that.  Induced  solely  by  said  representations,  and  believing  them  to  be  true, 
your  petitioner,  through  Its  said  selling  agent,  agreed  to  sell  to  the  said 
Davis,  said  bankrupt,  upon  credit,  and  on  said  day  delivered  to  him,  the 
following  goods,  of  the  value  of  $155." 

The  matter  was  referred  to  the  referee  in  the  proceedings,  as  spe- 
cial commissioner,  to  take  proof,  and  report  the  ^ame  to  the  court, 
with  his  opinion  thereon.  The  referee  has  reported  that  the  goods 
were  obtained  by  false  representations,  and  that  the  claimant  is  en- 
titled to  recover  them  back.  The  claimant  produced  as  a  witness 
Mr.  King,  the  president  and  treasurer  of  the  corporation,  who  testi- 
fi€;d,  in  substance,  that  the  bankrupt  had  been  dealing  with  his  com- 
pany for  a  number  of  years  on  a  running  account;  that  on  the  nth 
day  of  February  some  conversation  took  place  between  him  and  the 
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bankrupt  relative  to  a  renewal  of  a  note  of  the  latter  coming  due  on 
the  15th  of  February;  that  the  renewal  was  arranged  by  the  pay- 
ment by  the  bankrupt  of  half  the  amount,  and  an  agreement  for  the 
extention  of  the  time  of  the  payment  of  the  remainder;  that,  be- 
fore a  new  note  was  given,  the  bankrupt  said  he  was  going  to  want 
more  goods,  would  send  an  order  in  a  few  days,  and  give  one  note 
for  the  whole  amount;  that  Mr.  King  asked  him  how  he  stood,  to 
which  he  replied  that  he  had  two  dollars  for  every  one  he  owed; 
that  on  the  strength  of  the  statement  Mr.  King  accepted  a  note 
covering  $155  worth  of  goods,  which  were  subsequently  delivered, 
and  are  the  goods  in  question.  The  bankrupt  was  then  called,  and 
he  explicitly  denied  the  statement  of  Mr.  King  with  respect  to  his 
having  said  that  he  had  two  dollars  for  every  one  that  he  owed.  He 
further  said  there  was  some  conversation  between  them  in  which  he 
gave  Mr.  King  information  regarding  his  business ;  that,  as  a  mat- 
ter of  fact,  he  was  then  expecting  to  obtain  a  loan,  upon  which  he 
relied,  but  not  wholly,  to  get  out  of  difficulties,  which  he  did  not 
communicate  to  Mr.  King;  that  for  a  number  of  years  he  had  had 
a  large  line  of  credit  with  the  claimant,  and  the  indebtedness  in  Feb- 
ruary, including  that  covering  these  goods,  was  the  smallest  that  had 
existed  for  years ;  that  Mr.  King  had  himself  suggested  giving  the 
order  at  the  time  for  the  goods,  so  as  to  bring  it  within  an  existing 
contract  expiring  in  March,  by  which  a  rebate  would  be  secured.  Mr. 
King  was  then  recalled,  and,  upon  his  attention  being  directed  to 
the  bankrupt's  denial  of  his  (Mr.  King's)  testimony  concerning  the 
two  dollars  for  every  one  statement,  said  he  was  f>ositive  that  such 
a  statement  had  been  made,  but  did  not  testify  that  he  would  not 
have  extended  the  credit  without  the  statement.  He  said :  "I  don't 
know  but  what  I  would  have  extended  it."  He  admitted  the  exist- 
ence of  a  contract  similar  to  the  one  mentioned,  and  confirmed  the 
bankrupt's  testimony  with  respect  to  the  extent  of  previous  credit. 
It  is  upon  the  testimony,  of  which  the  foregoing  is  a  synopsis,  that 
the  learned  referee  came  to  a  decision  in  favor  of  the  claimant.  Re- 
ferring to  the  loan  which  the  bankrupt  expected  to  obtain,  he  said : 

"If  Mr.  Davis  had  disclosed  his  actual  condition  when  called  upon  to  do 
so,  It  Is  safe  to  assume  that  the  new  credit  would  not  have  been  given.  In 
the  circumstances,  his  suppressio  veri  was  a  suggestio  falsi." 

Apart  from  the  suppression  of  the  fact  concerning  the  expected 
loan,  it  can  scarcely  be  held  that  the  testimony  satisfies  the  burden 
of  proof  which  the  affirmative  of  the  issue  imposed  upon  the  claim- 
ant, especially  in  a  case  of  alleged  fraud,  requiring  strict  proof. 
Smith  v.  Gunn  (Sup.)  12  N.  Y.  Supp.  808,  809;  Stevens  v.  Trask 
(Com.  PI.)  18  N.  Y.  Supp.  117,  118;  Griffiths  v.  Hardenbergh,  41 
N.  Y.  464,  471.  The  weight  of  evidence  is  rather  in  favor  of  the 
trustee's  contention  that  the  transaction  was  an  ordinary  one  of  new 
credit  to  an  old  customer.  There  is  no  satisfactory  proof  of  either 
an  intention  to  deceive  on  the  part  of  the  bankrupt  or  a  reliance 
by  the  claimant  upon  false  statements  leading  to  a  parting  with  the 
goods,  which  would  be  the  necessary  basis  for  the  claimant's  suc- 
cess here.    Oberlander  v.  Spiess,  45  N.  Y.  175;   Taylor  v.  Guest, 
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58  N.  Y.  262.  The  expectation  of  obtaining  a  loan,  or  even  the 
absolute  necessity  for  it,  showed,  at  the  most,  a  known  condition  of 
insolvency  at  the  time  of  the  purchase ;  and  the  failure  of  the  bankrupt 
to  disclose  such  condition  to  the  claimant  cannot  be  regarded  as 
fraudufent.  The  law,  having  in  view  the  ordinary  conduct  of  busi- 
ness affairs,  draws  a  distinction  in  matters  of  this  kind  between 
withholding  information  and  making  false  statements  for  the  pur- 
poses of  deceit.  Nichols  v.  Pinner,  18  N.  Y.  295 ;  Morris  v.  Talcott, 
96  N.  Y.  100;  Hotchkin  v.  Bank,  127  N.  Y.  329,  27  N.  E.  1050; 
Rothmiller  v.  Stein,  143  N.  Y.  581,  38  N.  E.  718,  26  L.  R.  A.  148. 

The  motion  to  confirm  the  report  is  denied,  and  an  order  will  be 
entered  sustaining  the  trustee's  title  to  the  goods. 


In  re  LBMMON  &  GALE  CO. 

(Circuit  Court  of  Appeais.  Sixth  Circuit    December  8.  1901.) 

No.  945. 

L  Bankbuptct— Jurisdiction  of  Court— Controvebsy  RBSPScriNa  Propertt 
IN  Court's  Possession. 

Where  property  has  been  taken  into  the  possession  of  a  court  of 
bankruptcy  as  assets  of  a  bankrupt's  estate,  such  court  has  Jurisdiction 
to  determine  the  rights  of  another  asserting  a  lien  upon  or  interest  in 
the  property  by  virtue  of  a  subsequent  levy  thereon  made  under  process 
from  a  state  court. 

t.  Same— Conclusiveness  of  Order. 

A  court  of  bankruptcy,  having  jurisdiction  of  a  controversy  between 
a  trustee' and  an  execution  creditor  of  the  bankrupt's  wife,  with  respect 
to  property  claimed  by  the  trustee  as  a  part  of  the  bankrupt's  estate, 
determined  such  controversy  on  the  merits  adversely  to  the  trustee,  and 
entered  an  order  dismissing  his  petition,  without  any  reservation  or 
suggestion  that  it  was  made  without  prejudice.  Subsequently  the  wife 
was  adjudged  a  bankrupt,  and  in  a  controversy  between  her  trustee  and 
the  execution  creditor  the  court  reached  a  different  conclusion  as  to  the 
ownership  of  the  property,  and  ordered  the  proceeds  turned  over  to  the 
husband's  trustee,  who  was  not  a  party  to  the  proceeding.  Held,  that 
such  order  was  erroneous,  the  former  order  being  conclusive  of  the 
rights  of  the  parties  thereto  unless  reversed  in  proceedings  taken  di- 
rectly for  that  purpose  in  the  same  bankruptcy  case. 

Petition  for  Revision  of  Proceedings  of  the  District  Court  of  the 
United  States  for  the  Western  District  of  Tennessee,  in  Bankruptcy. 

J.  W.  Williams,  on  the  5th  day  of  February,  1901,  filed  his  petition  in 
bankruptcy  in  the  district  court  of  the  United  States  for  the  Western  district 
of  Tennessee,  and  was  duly  adjudicated  a  bankrupt.  Among  his  assets  the 
bankrupt  scheduled  a  stock  of  goods  in  a  storehouse  at  Lucy,  Tenn.  This 
property  Williams  gave  into  control  of  the  referee,  who  directed  him  to 
hold  it  for  the  court  until  a  trustee  should  be  appointed.  On  the  16th  of 
February,  Ike  A.  Chase  was  duly  appointed  trustee,  and  qualified  as  such. 
On  the  12th  of  February,  the  Lemmon  &  Gale  Cbmpany  caused  an  execution 
to  be  levied  upon  the  goods  as  the  property  of  Nannie  S.  Williams,  upon  a 
Judgment  rendered  on  the  8th  day  of  February  against  J.  W.  Williams  and 
his  wife,  Nannie  S.  Williams.  The  sheriff  being  about  to  sell  the  property. 
Chase,  trustee  in  bankruptcy  of  J.  W.  WiUiams,  began  an  action  agah[ist 
Lemmon  &  Gale  Company  and  Blackwell,  sheriff.  In  the  petition  in  the  case 
(No.  1.056),  the  trustee  set  forth  the  adjudication  and  his  appointment;   that 
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tbe  estate  consisted  of  the  stock  of  goods  at  Lucy,  Tenn.;  that  the  Lemmon 
A  Gale  Company  obtalhed  Judgment  against  the  said  Williams,  or  his  wife, 
or  both,  in  a  magistrate's  court  in  Shelby  county,  Tenn.,  upon  which  Judg- 
ment execution  had  been  levied  by  the  sheriff  upon  said  stock  of  goods,  and 
tiie  same  were  advertised  for  sale  on  February  24,  1901.  Petitioner  averred 
that  the  levy  was  illegal  and  void  as  against  the  petitioner's  right  as  trustee 
to  the  property,  and  prayed  for  an  injunction  restraining  the  sale  and  re- 
quiring the  restoration  of  tie  property.  Lemmon  &  Gale  Company  answered 
this  petition,  and  said  that  the  Judgment  upon  which  the  levy  had  been 
made,  was  not  the  debt  of  J.  W.  Williams,  but  was  the  debt  due  said  Lem- 
mon &  Gale  Company  from  Nannie  S.  Williams,  wife  of  said  J.  W.  Williams; 
that  the  Judgment  referred  to  was  taken  against  J.  W.  Williams  and  Nannie, 
his  wife,  said  J.  W.  Williams  being  Jofned  as  husband.  That  the  property 
levied  upon  was  the  property  of  Nannie  S.  Williams,  and  was  then  held  by 
the  sheriff.  The  answer  also  claimed  that  the  Jurisdiction  to  test  the  ques- 
tion in  issue  was  in  the  state  court,  and  denied  the  Jurisdiction  of  the 
United  States  court  In  the  matter.  The  sheriff  sold  the  property,  and  holds 
the  proceeds.  This  case  came  on  for  hearing  in  the  bankruptcy  court,  and 
the  court  made  the  following  entry:  "Ike  A.  Chase,  trustee,  against  Lemmon 
A  Gale  Company.  No.  1,056.  This  cause  came  on  to  be  heard,  and  the  court 
hereby  orders  that  this  suit  be  dismissed  at  the  expense  and  cost  of  Ike  A. 
Chase  and  S.  Benchart,  his  surety  upon  the  cost  bond,  for  which  let  execu- 
tion Issue.  It  Is  further  ordered  that  the  writ  of  injunction  be  and  hereby 
Is  dissolved  and  held  for  naught"  On  April  7,  1900,  Chase,  as  trustee  of 
J.  W.  Williams,  filed  another  petition,  setting  forth  the  adjudication  In 
bankruptcy;  that  the  only  assets  of  Williams  were  the  stock  of  goods  in  the 
storehouse  at  Lucy,  Tenn.,  of  the  value  of  less  than  $200;  tha^  his  liabilitle» 
were  $850;  and  gave  a  list  of  creditors,  including  Lemmon  &  Gal^  Company; 
that  the  sheriff  had  levied  upon  the  goods  as  the  property  of  Nannie  S. 
Williams,  wife  of  J.  W.  Williams,  and  had  advertised  the  property  for  sale 
as  the  property  of  said  Nannie  S.  Williams;  that  a  restraining  order  had 
been  Issued,  directing  the  sheriff  to  take  no  further  steps  under  the  execu- 
tion, and  afterward  the  sheriff,  as  special  officer  of  the  bankruptcy  court,  had 
been  directed  to  sell  the  goods  and  turn  the  proceeds  into  the  registry  of  the 
court;  further  setting  forth  that  the  said  property  never  belonged  to  Nannie 
S.  Williams;  that  she  never  claimed  any  interest  therein;  that  her  creditors, 
If  any  she  had,  are  not  entitled  to  levy  on  the  said  property;  that  said 
Nannie  S.  Williams  never  held  herself  out  as  a  trader,  and  never  bought 
any  goods  on  credit;  that  the  said  J.  W.  Williams  never  gave  the  said  stock 
of  goods  to  his  wife,  but,  if  mistaken  in  such  allegation,  then  such  convey- 
ance Is  fraudulent  and  void  as  to  the  creditors  of  said  Williams,  and  said 
trustee  Is  entitled  to  have  said  conveyance  set  aside.  The  petition  further 
alleges  the  filing  of  the  former  petition,  asking  to  restrain  the  selling  of  said 
goods  by  the  sheriff  upon  the  execution  from  the  state  court,  and  avers  that 
the  stay  ord«r  was  granted,  but  afterward,  by  consent,  the  said  goods  were 
sold  by  the  sheriff  as  special  oflAcer  of  the  court,  and  the  proceeds  of  said 
sale  are  still  in  the  hands  of  the  sheriff.  The  petition  states  that  the  former 
petition  was  dismissed  without  prejudice.  The  petition  prayed  that  an  order 
issue  restraining  the  paying  over  of  the  money  until  the  further  order  of  the 
court;  and.  If  It  be  determined  that  said  J.  W.  Williams  had  transferred 
said  property  to  his  wife,  Nannie  S.  Williams,  that  said  transfer  be  set  aside 
and  held  for  naught,  and  the  proceeds  of  said  sale  be  decreed  to  the  peti- 
tioner. The  Lemmon  &  Gale  Company  answered  this  petition,  setting  up 
the  adjudication  upon  the  former  petition,  and  averred  that  the  indebtedness 
set  forth  in  the  schedule  of  J.  W.  Williams  was  the  indebtedness  of  said 
Nannie  S.  Williams.  The  answer  contains  other  allegations  taking  issue 
with  th^  statements  in  the  petition,  and  denies  that  the  former  petition  wais 
dismissed  without  prejudice.  Upon  hearing  the  second  petition  and  answer, 
the  application  for  an  injunction  was  denied,  and  the  petition  dismissed,  and 
the  sheriff  directed  to  pay  the  moneys  In  his  hands  to  the  defendants,  as 
execution  creditors,  but  the  order  to  be  without  prejudice  to  the  trustee  tjo 
proceed  at  law  or  in  equity  in  any  court  of  competent  Jurisdiction  to  recover 
the  money  from  the  execution  creditors  aforesaid.     On  April  16.  1900,  the 
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said  Nannie  S.  Williams  filed  a  petition  in  voluntary  bankruptcy,  scheduling 
the  same  property  as  her  husband  had,  stating  that  she  had  been  made  by 
the  court's  decree  to  own  the  said  property  and  owe  the  said  debts,  "but, 
as  a  matter  of  fact,  she  never  owned  the  property  or  owed  the  debts." 
Among  the  creditors  scheduled  was  the  said  Lemmon  &  Gale  Company.  Mrs. 
Williams  was  adjudicated  a  bankrupt,  and  said  Ike  A.  Chase  duly  appointed 
her  trustee,  and  qualified  as  such.  Thereafter,  said  Chase,  as  trustee  of  said 
Nannie  S.  Williams,  filed  a  petition— case  No.  1,061 — ^against  the  sheriff, 
I.emmon  &  Gale  Company,  and  certain  other  creditors,  setting  forth,  In 
substance,  the  filing  of  the  petition  by  said  J.  W.  Williams  in  bankruptcy, 
the  scheduling  of  said  stock  of  goods  among  his  assets;  that  before  the  dis- 
charge of  said  J.  W.  Williams  two  creditors,  Lemmon  &  Gale  Company  and 
Fosdick  &  Wagner,  sued  said  Nannie  S.  Williams,  claiming  the  stock  of  goods 
at  Lucy,  Tenn.,  as  her  property;  judgments  were  obtained  and  executions 
were  issued  thereon,  and  the  goods  were  sold  by  the  sheriff;  that  before  the 
sheriff  could  pay  over  the  money  the  district  court  ordered  the  fund  paid 
into  the  registry.  After  various  petitions,  the  court  held  that  the  said 
creditors  were  the  creditors  of  Nannie  S.  Williams;  that  she  was  a  trader 
and  merchant  under  the  laws  of  Tennessee,  and  that  the  executions  were 
good.  Upon  the  rendition  of  said  Judgment  said  Nannie  S.  Williams  filed 
her  petition  in  voluntary  bankruptcy,  and  scheduling  as  her  assets  the  said 
stock  of  goods  at  Lucy,  Tenn.  The  petition  further  avers  that  the  sheriff 
refused  to  pay  over  the  proceeds  of  said  goods  to  said  creditors  after  the 
adjudication  of  said  Nannie  S.  Williams  as  a  bankrupt.  The  sheriff  also 
refused  to  pay  over  the  said  funds  to  the  petitioner,  as  trustee.  The  petition 
asks  that  the  ^aid  Blackwell,  sheriff,  be  ordered  to  pay  over  the  fund  to  the 
petitioner  as  trustee  of  said  Nannie  S.  Williams,  and  that  said  defendant 
creditors  may  be  enjoined  from  bringing  any  action  against  the  said  sheriff 
on  account  of  his  failure  to  pay  over  the  said  funds  to  them.  The  Lemmon 
&  Gale  Company  answered  this  petition,  setting  forth,  among  other  things, 
that  the  sheriff  sold  the  property  under  state  process  before  the  said  Nannie 
S.  Williams  filed  her  petition  In  bankruptcy;  that  by  said  levy  and  sale  the 
proceeds  in  the  hands  of  the  sheriff  became  the  property  of  said  judgment 
creditors,  in  an  amount  sufiiclent  to  pay  off  said  Judgment  and  costs.  The 
answer  denies  that  this  lien  is  invalid  under  the  bankruptcy  act,  and  setB 
forth  a  proceeding  pending  in  the  state  court  seeking  to  enjoin  the  said 
Blackwell,  sheriff,  from  paying  over  the  fund,  except  to  said  execution  cred- 
itors, and  that  a  temporary  injunction  had  issued  in  said  state  court.  The 
answer  also  makes  allegations  attacking  the  validity  of  tlie  proceedings  ad- 
judicating Nannie  S.  Williams  a  bankrupt.  After  the  filing  of  this  petition, 
an  order  was  made  referring  the  cause  to  R.  D.  Jordan,  referee,  with  direc- 
tions to  take  proof  and  report  upon  the  matters  in  controversy  herein  be- 
tween Ike  A.  Cliase,  trustee,  and  the  Lemmon  &  Gale  Company,  and  I.  A. 
Chase,  trustee,  In  and  to  the  funds  in  the  hands  of  George  Blackwell, 
sheriff  of  Shelby  county,  arising  from  the  sale  of  a  certain  stock  of  goods 
sold  by  him  as  the  property  of  the  said  Nannie  S.  Williams,  bankrupt. 
"He  will  report  the  nature  and  character  of  the  title  and  the  claim 
of  the  Lemmon  &  Gale  Company  in  and  to  the  said  stock  of  goods."  Upon 
this  order  the  referee  filed  a  finding  of  the  facts  and  his  opinion  as  to  the 
law  of  the  case.  Upon  these  findings  of  fact  the  referee  was  of  the  opinion 
that  a  decree  should  be  entered,  finding  the  fund  to  belong  to  I.  A.  Chase, 
as  the  trustee  of  J.  W.  Williams.  Upon  hearing  on  exceptions  to  this  report 
the  same  was  confirmed,  and  the  district  court  entered  a  decree  overruling 
the  exceptions  and  confirming  the  report  of  the  referee.  The  court  found 
that  the  proceeds  of  the  property  in  question  belonged  to  I.  A.  Chase,  as  the 
trustee  of  J.  W.  Williams,  and  not  to  the  judgment  creditors  of  Nannie  S. 
Williams.  In  view  of  the  pending  proceedings  in  the  chancery  court  of 
Shelby  county,  Tenn.,  the  court  directed  Chase  to  present  to  that  court  a 
certified  copy  of  the  decree  and  ask  for  an  order  directing  the  sheriff  to  pay 
over  the  proceeds  in  his  hands  to  said  Chase,  as  trustee  of  said  J.  W. 
Williams,  bankrupt  The  order  of  the  court  made  June  16,  1901,  dhrecting 
the  payment  of  the  funds  to  the  plaintiffs  in  the  execution,  was  vacated  and. 
set  aside,  and  the  referee  ordered  to  tax  the  costs  and  report  to  the  court. 
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Edgington  &  Edgington  and  James  N.  Ramsey,  for  ly'emmon  & 
Gale  Co. 
Before  LURTON,  DAY,  and  SEVERENS,  Circuit  Judges/ 

DAY,  Circuit  Judge,  after  making  the  foregoing  statement  of  facta, 
delivered  the  opinion  of  the  court. 

In  the  disposition  of  this  case  we  only  find  it  necessary  to  notice 
one  of  the  assignments  of  errpr,^which  concerns  the  force  and  ef- 
rect  to  be  given  the  order  and  decree  of  the  court  in  dismissing  the 
petition  in  the  first  case  tried  and  determined  upon  petition  and 
answer.  The  record  discloses  that,  after  his  qualification  as  trus- 
tee. Chase  filed  his  petition  to  enjoin  the  seizure  and  sale  of  the 
stock  of  goods  which  the  bankrupt,  J.  W.  Williams,  had  scheduled 
in  the  proceedings,  and  which  the  referee  had  found  had  been  turned 
over  to  the  referee  to  hold  until  the  selection  of  a  trustee.  This 
property  was,  consequently,  in  the  possession  of  the  court  when 
undertaken  to  be  levied  upon  by  the  sheriff  executing  process  issued 
upon  the  judgments  rendered  in  the  state  court.  In  view  of  this 
situation  the  bankruptcy  court  undoubtedly  had  jurisdiction  to  de- 
termine the  rights  of  others  asserting  a  lien  .upon  or  interest  in  the 
property,  and  the  property  could  not  be  taken  from  the  control  of 
the  bankruptcy  court  by  the  process  of  the  state  court.  White  v. 
Schloerb,  178  U.  S.  542,  20  Sup.  Ct.  1007,  44  L.  Ed.  1183.  The 
United  States  court,  having  lawful  possession  of  the  res,  might 
retain  it  until  it  had  disposed  of  the  property.  Chase,  as  trustee  of 
J.  W.  Williams,  filed  his  petition,  claiming  the  rightful  ownership 
of  the  property.  Lemmon  &  Gale  took  issue  upon  this  allegation, 
and  claimed  to  have  caused  the  same  to  be  levied  upon  as  the  prop- 
erty of  Nannie  S.  Williams.  It  is  true  they  denied  the  jurisdic- 
tion of  the  bankruptcy  court,  but  for  the  reasons  stated  that  court 
had  jurisdiction.  Upon  this  petition  and  answer  the  court  made 
the  entry  dismissing  the  cause  and  dissolving  the  injunction  there- 
tofore granted.  There  was  no  reservation  of  any  further  right  of 
action  in  the  entry,  and  no  suggestion  that  the  order  was  without 
prejudice.  The  court  entertained  jurisdiction,  and  upon  hearing 
dismissed  the  petition  upon  its  merits.  Such  an  entry  admits  of 
no  other  construction  in  the  absence  of  qualifying  words.  Durant 
V.  Essex  Co.,  7  Wall.  107,  19  L.  Ed.  154.  It  is  equally  well  settled 
that  a  judgment  in  a  court  of  competent  jurisdiction,  upon  matters 
essential  to  the  determination  of  the  issue,  until  set  aside  in  some 

! roper  way,  forever  settles  the  controversy  between  the  parties, 
'he  rule  is  thus  stated  by  the  supreme  court  of  the  United  States : 

"A  Tight,  question,  or  fact  distinctly  pnt  In  Issne,  and  directly  determined 
by  a  court  of  competent  jurisdiction,  as  a  ^ound  of  recovery,  cannot  be  dis- 
prated  in  a  sabseqnent  suit  between  the  same  parties;  and  even  if  the  second 
suit  is  for  a  dilTerent  cause  of  action,  the  right,  question,  or  fact  once  so 
determined  must,  as  between  the  same  parties  or  their  privies,  be  taken 
as  conclusiyely  established,  so  long  as  the  judgment  in  the  first  suit  remains 
unmodified.**  Southern  Pac.  R.  Ca  ▼.  U.  8.,  168  U.  B.  1,  18  Sup.  Ct  18,  42 
L.  Ed.  865. 

In  the  present  case,  the  issue  was  directly  made  as  to  the  right 
of  the  trustee  of   J.   W.   Williams   to  the  property   in  question   as 
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against  the  defendant.  If  the  allegations  of  his  petition  were  sus- 
tained, the  property  had  belonged  to  the  bankrupt,  and  had  prop- 
erly come  under  the  jurisdiction  of  the  court  in  the  hands  of  the 
trustee.  The  court  dismissed  this  petition  upon  its  merits.  It 
must  therefore  have  decided  that  the  property  did  not,  as  between 
the  parties  at  issue,  belong  to  the  bankrupt's  estate.  This  right 
cannot  again  be  litigated,  except  by  some  proper  manner  of  review 
or  direct  attack  upon  the  judgment.  It  is  urged  that  this  order 
comes  within  those  made  in  the  course  of  proceedings  in  bankruptcy, 
which  are  always  open  to  review  until  the  proceeding  is  closed. 
In  Sandusky  v.  Bank,  23  Wall.  289,  23  L.  Ed.  155,  the  supreme  court, 
speaking  by  Mr.  Chief  Justice  Waite,  said : 

**A  proceeding  in  bankruptcy,  from  the  time  of  its  commencement  by  the 
filing  of  a  petition  to  obtain  the  benefit  of  the  act  until  the  final  settlement 
of  the  estate  of  the  bankrupt,  is  but  one  suit  The  district  court,  for  aU 
puriK)8e8  of  its  banlo'uptcy  jurisdiction,  is  always  open.  It  has  no  separate 
term.  Its  proceedings  in  any  pending  suit  are,  therefore,  at  all  times  open 
for  re-examination  upon  application  therefor  in  an  appropriate  form.  Any 
order  made  in  the  progress  of  the  case  may  be  subsequently  set  aside  and 
vacated  upon  proper  showing,  provided  rights  have  not  become  vested  under 
it  which  will  be  disturbed  by  its  vacation.  Applications  for  such  re-examina- 
tions may  be  made  by  motion  or  petition,  according  to  the  circumstances  of 
the  case.  Such  a  motion  or  petition  will  not  have  the  elfect  of  a  new  suit, 
but  of  a  proceeding  in  an  old  one."  Pages  282,  298,  23  Wall.,  and  page  156, 
23L.  Ed. 

This  language  seems  equally  applicable  to  the  present  bankruptcy 
act.  Coll.  Bankr.  (3d  Ed.)  p.  16.  If  it  could  be  conceded,  which 
we  do  not  find  it  necessary  now  to  decide,  that  the  order  or  decree 
made  upon  the  first  petition  and  answer  could  be  subsequently  set 
aside,  pending  the '  bankruptcy  proceedings,  within  the  rule  above 
laid  down  by  the  supreme  court,  that  could  only  be  accomplished 
by  some  proper  proceeding  having  that  end  in  view.  In  the  present 
case  the 'former  order  was  in  full  force,  its  validity  had  never  been 
attacked,  nor  any  form  of  procedure  instituted  to  affect  its  valid- 
ity in  any  way.  The  order  now  under  review  entirely  ignores  the 
force  and  validity  of  the  former  determination,  and  upon  a  petition 
of  Nannie  S.  Williams'  trustee,  filed  in  her  bankruptcy  proceeding, 
to  which  the  trustee  of  J.  W.  Williams  is  not  a  party,  and  in  which 
his  bankruptcy  case  is  not  in  review,  the  order,  in  full  force,  is  ig- 
nored, and  an  opposite  conclusion  reached  as  to  the  ownership  of 
the  property.  In  thus  ordering  the  property  to  be  turned  over 
to  Chase,  as  trustee  of  J.  W.  Williams,  we  think  the  court  erred. 

The  order  complained  of  will  be  reversed,  and  the  cause  remanded 
for  further  proceedings. 
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In  re  SHIRLEY. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    December  5,  190L) 

No.  970. 

L  Chattbl  Mortoaobs— Faildbb  to  Regobd—Ohto  Btatotb. 

Bev.  St  Ohk>,  S  4150.  which  proYides  that  a  chattel  mortgage,  not 
accompanied  by  an  Immediate  deliyery  followed  by  an  actual  and  con- 
tinued change  of  posseeslon  of  the  things  mortgaged,  **8hall  be  abso- 
lutely void  as  against  the  creditors  of  the  mortgagor,  subsequent  pur- 
chasers and  mortgagees  in  good  faith,"  unless  the  mortgage  or  a  copy 
thereof  be  forthwith  deposited  for  record,  as  construed  by  the  supreme 
court  of  the  state,  does  not  make  such  a  mortgage  void  as  between  the 
parties,  but  only  as  against  those  creditors  who  between  the  date  of  its 
execution  and  Its  filing  have  taicen  steps  to  fasten  upon  the  property 
for  the  payment  of  their  debts;  and  upon  the  subsequent  filing  of  such 
a  mortgage  it  becomes  a  valid  lien  from  that  date,  in  the  absence  of 
fraud,  as  against  the  general  creditors  of  the  mortgagor. 

S.  Same— Effect  of  Withholding  from  Record— Evidence  op  Fraud. 

Under  such  statute  an  unrecorded  mortgage,  being  absolutely  void  as 
against  creditors  of  the  mortgagor  until  it  is  recorded,  until  that  time 
amounts  to  no  more  than  an  agreement  to  give  a  mortgage,  and  the  mere 
fact  that  it  was  withheld  from  record  does  not  constitute  fraud  as 
against  other  creditors,  as  to  whom  it  would  have  created  a  valid  lien  if 
executed  at  the  time  it  was  filed. 

8.  Same— Estoppel. 

A  creditor  which  was  selling  goods  to  its  debtor  took  a  chattel  mort- 
gage to  secure  his  past  indebtedness,  but  agreed,  at  the  Instance  and 
request  of  the  debtor,  to  withhold  such  mortgage  from  record  so  long 
as  he  should  pay  a  certain  sum  per  month  and  should  pay  cash  for 
subsequent  purchases.  The  creditor  supposed  that  it  wad  furnishing  the 
debtor  with  practically  all  the  goods  he  purchased,  and  there  was  no 
actual  fraudulent  Intent  Hel^  that  under  such  circumstances,  the  mort- 
gagee was  not  .estopped  from  subsequently  filing  its  mortgage  and  assert- 
ing its  lien  thereunder  from  that  date  upon  property  other  than  the 
mor^agor's  stock,  as  against  other  creditors  who  had  In  the  meantime 
sold  goods  to  him,  without  the  mortgagee's  knowledge. 

Petition  for  Revision  of  Proceedings  of  the  District  Court  of  the 
United  States  for  the  Northern  District  of  Ohio,  in  Bankruptcy, 
For  opinion  below,  see  109  Fed.  267. 

■  This  petition  comes  into  this  court  to  review  an  order  In  bankruptcy  in 
the  district  court  of  the  United  States  for  the  Northern  district  of  Ohio, 
made  upon  the  finding  of  the  ref ^ee  as  to  the  validity  of  a  certain  chattel 
mortgage  claimed  by  the  firm  of  Benton,  Myers  &  Go.  upon  the  property 
of  the  bankrupt  Upon  hearing,  the  referee  held  that  the  mortgage  was  in- 
valid as  against  the  creditors  of  the  bankrupt.  The  district  court  reversed 
this  order,  and  held  that  the  chattel  mortgage  was  a  valid  lien  upon  the 
fixtures  described  in  it  The  case  was  tried  upon  the  following  statement 
of  facts:  (1)  That  the  bankrupt  had  been  buying  goods  of  Benton,  Myers 
&  Co.,  wholesale  druggists^  for  a  long  period  of  time  prior  to  August  7,  1889, 
and,  upon  that  date,  he  executed  and  delivered  to  said  firm  a  chattel  mort- 
gage upon  his  stock  of  goods  and  fixtures,  said  mortgage  being  given  to 
secure — First  the  payment  of  three  notes,  of  |333  each,  executed  and  dated 
October  5,  1897;  and,  second,  the  payment  of  a  check  for  $210,  dated  August 
14,  1890,  all  to  secure  a  pre-existing  indebtedness.  (2)  That  said  mortgage 
was  not  filed  by  said  Benton,  Myers  &  Oo.  until  November  11,  189^,  and  was 
withheld  from  filing,  at  the  request  of  said  bankrupt,  by  agreement  between 
the  parties,  and  to  be  withheld  so  long  as  he  paid  Benton,  Myers  &  Co.  $50 
per  month  on  the  indebtedness  represented  by  the  notes,  and  also  paid  the 
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ctKHrk.  It  being  then  also  agreed  that  said  bankrupt,  who  was  supposed  by 
said  Benton,  Myers  &  Co.  to  be  buying  substantially  all  his  goods  from 
them,  except  cigars  and  such  small  articles  not  kept  by  them,  should,  in 
future,  pay  cash  for  all  goods  bought  of  them  by  said  bankrupt,  but  that 
Benton,  Myers  &  Co.  took  no  steps  to  ascertain  whether  such  supposition 
was  a  fact  or  not  (3)  That  the  execution  of  said  mortgage  was  demanded 
by  said  firm  of  Benton,  Myers  &  Co.,  and  bankrupt  did  not  want  to  give  it, 
and  did  not  want  it  filed.  (4)  That  at  and  after  the  time  of  execution  and 
delivery  of  said  chattel  mortgage  said  Benton,  Myers  &  Co.  did  not  require, 
nor  did  bankrupt  furnish  or  take,  an  inventory  t>f  stock  mortgaged,  and 
after,  and  from  the  time  of  Its  execution  and  delivery,  the  bankrupt,  with 
the  consent  of  Benton,  Myers  &  Co.,  continued  in  possession  of  said  stock, 
sold  goods  therefrom,  and,  out  of  the  proceeds  of  sales,  supported  himself 
and  family,  and  neither  rendered,  nor  was  be  required  to  render,  any  account 
of  sales  to  Benton,  Myers  &  Go.  (5)  That  after  the  making  and  delivery  of 
said  mortgage,  and  before  the  filing  thereof.  Strong,  Cobb  &  Co.,  an  Ohio 
partnership,  from  time  to  time  sold  and  delivered  bankrupt  goods  and  mer- 
chandise on  credit,  and  there  is  due  and  unpaid  thereon  the  sum  of  $253.C8 
and  interest  from  March  28,  1900.  (G)  Said  Strong,  Cobb  &  Co.  made  such 
sales  and  extended  such  credit  in  good  faith,  upon  the  strength  that  bank- 
rupts property  was  unincumbered.  (7)  Strong,  Cobb  &  Co.  had  no  notice  of 
such  mortage  until  it  was  filed,  but  knew  thereof  as  soon  as  filed,  from 
mercantile  agency  report  (8)  It  is  conceded  by  the  receiver  that  said  firm 
of  Benton,  M3'ers  &  Co.  had  no  actual  fraudulent  motive  in  withholding  said 
mortgage  from  record.  (0)  That  bankrupt  was  insolvent  at  the  time  of 
making  said  chattel  mortgage.  (Above  facts  applicable  to  the  claim  of 
Strong,  Cobb  &  Co.)  As  to  other  creditors,  who  are  creditors  for  goods 
sold  in  the  interval  between  execution  and  delivery  and  filing  of  the  chattcH 
mortgage:  (1)  The  same  facts  as  in  panigraphs  1,  2,  3,  4,  8,  9,  of  the  facts  as 
to  the  claim  of  Strong,  Cobb  &  Co.  herein,  which  are  hereby  referred  to  and 
made  part  hereof  by  reference  the  same  as  if  repeated  herein.  (2)  The  claims 
of  Marcus  Feder,  Henry  Thayer  &  Co.,  the  Paris  Medicine  Company,  Adolph 
Koepff,  and  the  Bellaire  Bottle  Company  arose  from  the  sale  and  delivery 
of  goods  to  the  bankrupt,  and  the  claim  of  the  American  Exchange  National 
Bank  and  O.  M.  McAnlnch  &  Co.  arose  from  credit  extended  to  the  bankrupt 
all  between  August  7,  181)9,  and  November  11,  1899;  that  none  of  said 
creditors  at  the  time  said  claims  arose  had  notice  of  said  mortgage,  and 
did  not  know  thereof  until  the  same  had  been  filed.  (3)  That  none  of  said 
creditors  caused  any  examination  to  be  made  of  the  public  record  of  mort- 
gages before  selling  goods  and  extending  said  credit,  or  had  any  actual 
knowledge  at  the  time' whether  such  records  disclosed  mortgages  on  file  or 
not,  but  that  said  Marcus  Feder  and  the  American  Exchange  National  Bank 
relied  upon  statements  made  by  said  bankrupt  as  to  his  condltloxL 

T.  H.  Bushnell,  for  petitioner. 
G.  A.  Laubscher,  for  respondent. 

Before  I.URTON,  DAY,  and  SEVERENS,  Circuit  Judges, 

DAY,  Circuit  Judge,  after  making  the  foregoing  statement  of  facts, 
delivered  the  opinion  of  the  court. 

The  Revised  Statutes  of  Ohio  regulating  the  recording  of  chattel 
mortgages  in  Ohio  provide  (section  4150): 

**A  mortgage,  or  conveyance,  intended  to  operate  as  a  mortgage  of  goods 
and  chattels,  which  is  not  accompanied  by  an  immediate  delivery,  and  fol- 
lowed by  an  actual  and  continued  change  of  possession  of  the  things  mort- 
gaged, shall  be  absolutely  void  as  against  the  creditors  of  the  mortgagor, 
subsequent  purchasers,  and  mortgagees  in  good  faith,  unless  the  mortgage, 
or  a  tru«  cppy  thereof,  be  forthwith  deposited  as  directed  In  the  next  section." 

This  statute  was  construed  in  an  early  case  by  the  supreme  court 
oi  Ohio  in  a  decision  which  has  frequently  been  cited  and  remains 
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authoritative  in  the  jurisprudence  of  the  state.  Wilson  v.  Leslie, 
reported  in  20  Ohio,  161.  In  that  case  it  was  held  that  the  statute 
declaring  the  mortgage  absolutely  void  as  against  the  creditors  of 
the  mortgagor,  arid  as  against  subsequent  purchasers  and  mortga- 
gees in  good  faith,  unless  the  mortgage  or  a  true  copy  thereof  shall 
be  deposited  forthwith,  as  directed  in  the  act,  did  not  make  the  mort- 
gage void  as  between  the  oarties  thereto,  but  only  avoided  the  in- 
strument as  to  those  creditors  who,  between  the  time  of  the  execu- 
tion of  the  mortgage  and  the  filing  thereof,  had  taken  steps  to  "fasten 
upon  the  property  for  the  'payment  of  their  debts."  As  against 
such  as  had  in  the  interim  secured  liens  by  attachment,  execution, 
or  otherwise,  the  mortgage  would  be  void.  When  filed  with  the  re- 
corder the  instrument  became  valid  as  against  all  persons,  except 
those  whose  rights  have  attached  upon  the  property  before  the  re- 
cording of  the  instrument.  Judge  Spalding,  delivering  the  opinion, 
gives  weight  to  mere  delay  in  the  filing  of  the  mortgage  only  as  im- 
portant in  determining  the  rights  of  the.  parties  where  it  has  been 
so  great  as  to  taint  the  transaction  with  fraud.  In  that  case,  it  is 
true,  there  was  no  proof  of  any  agreement  to  withhold  the  instru- 
ment from  record,  a  circumstance  which  it  is  claimed  should  have 
a  controlling  effect  in  distinguishing  it  from  the  case  now  under 
consideration.  But  in  a  subsequent  case  before  the  supreme  court 
commission  of  Ohio  the  court  had  occasion  to  deal  with  the  effect 
of  such  an  agreement.  Stewart  v.  Hopkins,  30  Ohio  St.  502.  The 
mortgages  in  that  case  were  upon  realty,  but  the  statute  in  refer- 
ence to  recording  real  estate  and  chattel  mortgages  is  practically 
the  same  in  effect,  and  the  consequence  of  withholding  from  record 
is  to  make  both  classes  of  mortgages  void  as  against  creditors  whose 
rights  attach  in  the  meantime.  Betz  v.  Snyder,  48  Ohio  St.  499, 
28  N.  E.  234,  13  L.  R.  A.  235,  In  Stewart  v.  Hopkins,  supra,  a 
loan  had  been  made  by  Stewart  &  Co.  of  New  York  to  Hopkins, 
a  merchant  in  Cincinnati,  of  a  large  sum  of  money,  to  enable  the 
latter  to  enlarge  his  business.  The  mortgages  were  withheld  from 
record  from  June  22,  1866,  until  January  28,  1868.  Upon  the  part 
of  the  attaching  creditors  it  was  claimed  that  there  was  a  secret 
agreement  to  withhold  the  mortgages  from  record,  which  made 
them  fraudulent  as  to  the  creditors.  Speaking  of  this  branch  of  the 
case,  the  court  says : 

"We  are  not  Justified  In  finding  that  there  was  an  afirreement  to  keep  the 
mortgages  from  record,  but  had  that  been  the  case,  It  would  not,  of  itself,  have 
rendered  the  mortgages  void,  though  it  would  have  been  a  matter  for  con- 
sideration, in  connection  with  other  facts,  in  determining,  the  alleged  fraud. 
Sawyer  v.  Turpin,  91  U.  S.  114,  23  L.  Ed.  235;  Folsom  v.  Qemence,  111 
Mass.  273." 

This  view  was  carried  into  the  syllabus,  and,  under  the  Ohio  rule, 
becomes  the  agreed  law  of  the  case. 

The  case  cited  from  the  supreme  court  of  Massachusetts  was  a 
case  of  chattel  mortgages  on  a  stock  of  goods  long  withheld  from 
record  by  an  agreement  with  the  mortgagee  not  to  put  them  on  record 
unless  the  mortgagor  should  have  trouble.    It  was  claimed  that 
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this  agreement  avoided  the  mortgage.  The  trial  court  charged  the 
jury  '*that  although  by  the  provisions  of  the  General  Statutes  these 
mortgages  were  not  valid  as  against  third  parties  until  recorded,  yet 
as  they  were  in  fact  recorded  before  the  attachments  by  creditors, 
they  took  precedence  of  such  claims  unless  they  were  originally 
fraudulent";  and  again  ,the  judge  added,  "If  there  was  an  agree- 
ment between  Grover  and  Harvey,  the  mortgagors,  and  the  plain- 
tiff, that  the  mortgages  should  not  be  recorded  in  the  usual  and 
ordinary  course,  for  the  reason  that  the  recording  thereof  would 
injure  the  credit  of  the  mortgagors  or  otherwise,  and  the  mortgagee 
did  not  get  them  recorded  until  he  feared  that  the  mortgagors  would 
not  be  able  to  pay,  that  was  a  matter  entitled  to  consideration  by 
the  jury  in  passing  upon  the  question  whether  the  mortgages  were 
given  and  received  with  the  intent  to  hinder,  delay,  or  defraud  cred- 
itors." This  instruction  was  approved  by  the  Massachusetts  supreme 
court.     . 

We  must  regard  the  law  6i  chattel  mortgages  to  be  settled  in 
Ohio  in  accordance  with  the  principles  deduced  from  the  cases  cited, 
from  which  we  are  unable  to  discover  any  departure  in  other  de- 
cisions of  that  state.  The  law  of  Ohio  is  controlling  upon  the  fed- 
eral court  in  questions  arising  upon  the  validity  of  chattel  mort- 
gages given  and  filed  in  that  state  upon  property  therein.  Etheridge 
V.  Sperry,  139  U.  S.  266,  11  Sup.  Ct.  565,  35  L,.  Ed.  171.  Applying 
the  law  thus  settled  to  the  finding  of  facts  in  the  present  case,  we 
find  a  mortgage  which,  as  against  the  contesting  creditors,  had  no 
force  and  effect  until  filed  with  the  proper  officer.  It  was  aS  inef- 
fectual to  create  a  lien  as  against  them  as  a  mere  agreement  for  a 
mortgage  would  have  been,  but  when  properly  executed  and  duly 
filed  it  became  operative  as  against  creditors  who  had  not,  before 
its  filing,  fastened  some  valid  lien  or  right  upon  the  property.  It 
could  only  be  avoided  after  such  filing  by  proof  of  fraud  in  the  mak- 
ing or  withholding  it  from  record.  Looking  to  the  agreed  state- 
ment of  facts,  we  find  that  the  mortgage  was  given  as  between  the 
parties  to  secure  a  valid  indebtedness,  and  there  is  no  finding  that 
the  agreement  to  withhold  from  record  was  actually  fraudulent. 
It  is  true  that  it  is  found  that  Benton,  Myers  &  Co.  withheld  the 
mortgage  from  record  upon  an  agreement  with  the  mortgagor  so 
to  do  so  long  as  $50  per  month  was  paid  on  the  indebtedness  se- 
cured, and  that  the  mortgagor  in  future  should  pay  cash  for  all 
goods  bought  of  the  mortgagee,  it  being  supposed  that  he  was  buy- 
ing the  most  of  his  goods  from  the  mortgagees.  There  is  no  find- 
ing that  Benton,  Myers  &  Co.  misrepresented  their  interest  in  the 
property  to  creditors,  or  that  they  knew  of  the  insolvency  of  the 
bankrupt ;  on  the  contrary,  the  finding  of  facts  expressly  states  that 
they  had  no  actually  fraudulent  motive  in  withholding  the  mortgage 
from  record.  While  they  did  so,  they  had  no  lien  that  any  other 
creditor  was  bound  to  respect,  and  the  property  might  have  been 
seized  at  any  time  by  other  creditors.  When  they  filed  the  mort- 
gage it  became  valid  and  only  to  be  impeached  for  fraud.  The 
withholding  from  record  was  a  circumstance  to  which  weight  should 
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be  given  in  determining  the  fraudulent  character  of  the  transaction. 
The  finding  has  foreclosed  any  inference  of  actual  fraudulent  pur- 
pose which  might  have  otherwise  been  inferred  from  the  circum- 
stances. Undoubtedly  the  withholding  from  record  of  the  mortgage 
may  be  under  such  circumstances  and  for  so  long  a  time  as  to  taint 
the  security  with  fraud,  as  was  suggested  by  Judge  Spalding  in  the 
Wilson  Case  cited  above.  There  may  be  such  circumstance  of 
knowledge  on  the  part  of  the  mortgagee  of  the  purposes  of  the 
mortgagor  to  deal  with  others  in  the  apparently  unincumbered  own- 
ership of  the  property  as  would  amount  to  fraud.  In  the  present 
case  we  not  only  have  the  finding  that  actual  fraud  did  not  exist, 
but  the  further  finding  that  Benton,  Myers  &  Co.  supposed  the  mort- 
gagor to  be  buying  substantially  all  of  his  goods  from  them,  except 
cigars  and  other  small  articles  not  kept  by  them.  We  are  not  now 
dealing  with  a  floating  stock  of  goods,  as  the  mortgagee  only  claims 
the  security  to  be  valid  as  to  the  fixtures.  We  reach  the  conclusion 
that  under  the  Ohio  statutes,  as  interpreted  by  the  highest  courts 
of  the  state,  a  chattel  mortgage  being  wholly  void  as  against  cer- 
tain creditQrs  until  filed,  mere  withholding  it  from  record  does  not 
necessarily  work  a  fraud  upon  the  other  creditors.  Such  withholding 
with  the  intent  to  defraud  others  undoubtedly  invalidates  the  se- 
curity. It  is  claimed  that  the  mortgagee  is  estopped  to  assert  his 
security  as  against  others  who  dealt  with  the  mortgagor  on  the 
faith  of  the  property  after  the  execution  of  the  mortgage  and  before 
its  record.  But  there  can  be  no  estoppel,  in  the  absence  of  fraud, 
if  the  mortgagee  simply  held  a  security  void  until  filed  as  against 
creditors  who  were  at  full -liberty  to  assert  their  rights  against  the 
property.  The  mortgagor  had  an  undoubted  right  to  prefer  cred- 
itors by  giving  to  one  a  security  denied  to  others.  When  the  chat- 
tel mortgage  is  filed  it  becomes  such  preference  only  from  the  date 
of  filing.  Until  filed  it  is  void  as  to  "creditors."  While  this  term 
is  used  without  limitation  in  the  statute,  as  construed  by  the  Ohio 
supreme  court,  it  means  such  creditors  as  have  fastened  upon  the 
property  before  the  filing  of  the  mortgage.  All  other  creditors  must 
assail  the  security  for  fraud  in  order  to  defeat  the  preference.  The 
cases  cited  holding  a  contrary  doctrine  are  from  states  with  differ- 
ent statutes,  or  where  the  supreme  court  has  given  a  different  con- 
struction to  a  similar  statute.  Wilson  v.  Leslie  has  been  inter- 
preted and  followed  as  justifying  the  construction  we  have  given  it 
in  well-considered  cases.  Gibson  v.  Warden,  14  Wall.  244,  20  L. 
Ed.  797;  Forrester  v.  Bank,  49  Neb.  655,  68  N.  W.  1059;  McVay 
V.  English,  30  Kan.  368,  i  Pac.  795;  Jones,  Chat.  Mortg.  270. 

We  think  the  court  did  not  err  in  holding  the  chattel  mortgage 
valid  upon  the  fixtures,  and  the  order  will  be  affirmed. 
112  F.— 20 


Digitized  by 


Google 


306  112  FEDERAL  REPORTER. 

In  re  BRUNDIN  et  aL 

(District  Court,  D.  Minnesota,  Second  Division.    December  14,  1901.) 

Bankruptcy— Fees  and  Costs— Attorney's  Fees. 

Bankr.  Act  1808,  §  64b,  cl.  3,  provides  for  the  allowance  of  such  attor- 
ney's fees  only  as  are  a  part  of  the  "cost  of  administration,"  and  no 
allowance  can  be  made  from  the  estate  to  attorneys  for  services  rendered 
in  the  matter  of  the  bankrupt's  application  for  a  discharge,  which  has 
no  relation  to  the  administration  of  the  estate,  whether  such  services 
were  rendered  in  behalf  of  the  bankrupt  or  opposing  creditors. 

In  Bankruptcy.  On  review  of  decision  of  the  referee  making  an 
allowance  to  the  bankrupts  for  attorney's  fees. 

H.  H.  Dunn  and  Morgan  &  Meighen,  for  creditors, 
W.  L.  Comstock,  for  bankrupts. 

LOCHREN,  District  Judge.  In  this  case  the  attorney  for  the 
bankrupts  presented  to  the  referee  for  allowance  his  claim  for  serv- 
ices rendered  the  bankrupts  in  the  proceeding,  and  for  his  disburse- 
ments connected  therewith,  amounting  in  all  to  the  sum  of  $806.05, 
and,  against  the  objections  of  the  trustee,  it  was  allowed  in  the  sum 
of  $700.  Upon  the  petition  of  the  trustee  the  matter  has  been  cer- 
tified to  me  for  review,  and  the  respective  parties  have  been  fully 
heard. 

Counsel  for  the  trustee  admitted  upon  the  argument  that  the 
attorney  for  the  bankrupts  had  rendered  the  services  and  made  the 
disbursements  for  which  he  has  charged,  and  that  his  charges  are,  as 
between  attorney  and  client,  reasonable,  and  not  excessive;  but 
they  urge  that  the  services  and  disbursements  were,  in  large  part, 
for  matters  outside  of  the  performance  of  the  bankrupts'  duties,  in 
aid  of  the  estate  and  of  its  administration,  and  for  the  personal  bene- 
fit of  the  bankrupts  alone,  and  therefore  not  payable  out  of  the 
estate.  It  appears*  that  services  and  disbursements  to  the  amount 
of  $271.10,  being  the  first  14  items  in  the  bill  6l  account,  were  ex- 
pended in  the  preparation  of  the  schedules  and  in  proceedings  taken 
in  the  administration  of  the  estate ;  and,  while  the  propriety  of  allow- 
ing some  of  these  items  may  not  seem  entirely  clear,  yet,  in  view  of 
the  admission  referred  to,  I  do  not  feel  called  upon  to  scan  these 
items  closely,  and  they  will  be  allowed.  The  remaining  services  and 
disbursements  charged  for  were  all  expended  in  the  contest  which 
arose  upon  the  oppositon  of  certain  of  the  creditors  to  the  granting 
of  the  bankrupts'  petition  for  discharge. 

Section  64b,  cl.  3,  provides  that,  among  the  debts  having  priority, 
shall  be  paid  "the  cost  of  administration,  including  *  *  *  one 
reasonable  attorney's  fee,  for  the  professional  services  actually  ren- 
dered, irrespective  of  the  number  of  attorneys  employed,  to  the  peti- 
tioning creditors  in  involuntary  cases,  to  the  bankrupt  in  involuntary 
cases  while  performing  the  duties  herein  prescribed,  and  to  the  bank- 
rupt in  voluntary  cases,  as  the  court  may  allow."  This  is  the  only 
authority  in  the  act  for  the  allowance  of  attorney's  fees,  and,  in  view 
of  the  manifest  purpose  of  the  act  to  keep  expenditures  at  the  mini- 
mum, must  receive  a  fairly  strict  construction. 
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It  will  be  observed  from  the  language  of  the  act  above  quoted  that 
the  only  allowance  of  attorney's  fees  is  as  part  of  "the  cost  of  ad- 
ministration." It  follows  that  services  of  an  attorney  not  connected 
with  the  administration  of  the  estate  are  not  to  be  paid  out  of  the 
estate.  The  administration  of  the  estate  includes  the  proceedings 
from  the  petition  until  the  estate  is  reduced  to  money,  and  the  divi- 
dends paid  and  the  estate  closed.  Then  the  administration  ends.  In 
involuntary  cases  it  will  be  observed  that  no  allowance  is  made  to 
the  bankrupt  for  attorney's  services  in  resisting  the  petition,  but  only 
while  performing  the  duties  required  by  the  act. 

As  said  by  Judge  Seaman  in  Re  Mayer  (D.  C.)  loi  Fed.  695,  697 : 

"The  test  for  compensation  out  of  the  estate  is  whether  the  service  is  ren- 
dered in  the  performance  of  the  bankrupt's  duty  Iri  aid  of  the  estate  and  its 
administration,  and  not  whether  the  bankrupt  stands  in  need  of  the  service 
of  counsel  for  his  personal  benefit  and  protection  In  ^ny  of  the  proceedings.  - 
No  sanction  appears  In  any  of  the  provisions  for  an  allowance  In  that  last- 
mentioned  view,  and  its  adoption  would  violate  the  general  consistency  of 
the  act  for  securing  economy  in  administration." 

The  discharge  of  the  bankrupt,  while  it  will  affect  his  personal 
rights  and  obligations,  and  the  rights  of  his  creditors,  does  not  in 
any  way  affect  the  administration  of  his  estate  in  the  court  of  bank- 
ruptcy. It  can  neither  add  nor  take  away  a  dollar  from  that  estate. 
The  trustee,  who  administers  the  estate,  and  the  referee,  under 
whose  charge  and  direction  this  is  done,  have  nothing  to  do  with 
the  discharge  of  the  bankrupt.  The  bankrupt  may  apply  for  his 
discharge  at  the  end  of  one  month  after  the  adjudication,  and  before 
the  administration  has  passed  its  preliminary  stage,  or  postpone  that 
matter  till  the  lapse  of  nearly  a  year, — perhaps  months  after  the  ad- 
ministration is  ended  and  the  estate  closed.  The  fact  that  the  act 
requires  him  to  attend  the  hearing  upon  his  application  for  discharge 
is  a  regulation  concerning  the  matter  of  discharge  alone,  which,  al- 
though a  proceeding  in  the  bankruptcy,  is  for  the  benefit  of  the 
bankrupt  only,  and  has  nothing  to  do  with  the  administration  of  the 
estate. 

If,  by  reason  of  the  opposition  of  some  creditor,  the  services  of 
any  attorney  may  be  necessary  for  the  bankrupt,  that  is  his  individual 
concern,  and  neither  reason  nor  anything  in  the  act  suggests  that  the 
estate  be  depleted  to  furnish  him  counsel,  at  the  cost  of  his  creditors. 
Should  counsel  fees  be  allowed  for  services  in  this  case,  it  must  be 
for  the  reason  that  they  should  be  allowed  in  every  case  where  em- 
ployed, and  would  lead  to  the  abuse  of  needless  employment.  They 
would  also  have  to  be  paid  from  the  estate  as  well  where  the  bank- 
rupt has  committed  acts  which  will  prevent  his  discharge  as  in  the 
cases  where  discharge  is  granted. 

I  know  of  no  case  where  attorney's  fees  for  such  services  have 
been  allowed.  No  such  claim  has  before  been  made  in  this  district. 
In  this  case  the  schedules  were  filed  with  a  pauper  affidavit.  The 
assets  have  been  obtained  by  the  trustee  mainly  through  litigation 
resulting  in  the  setting  aside  of  conveyances  held  to  have  been  fraud- 
ulent as  to  creditors  of  the  bankrupts,  and  these  conveyances  gave 
color  to  the  opposition  of  certain  creditors  to  the  application  for  dis- 
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charge.  In  my  judgment,  neither  opposing  creditors  nor  the  bank- 
rupts are  entitled  to  have  the  costs  or  expenses  of  the  contest  in  re- 
spect to  the  discharge  of  the  bankrupts  paid  from  the  estate  ad- 
ministered. 

It  is  ordered  that  the  allowance  of  the  claim  of  the  bankrupts'  at- 
torney be  reduced  to  the  sum  of  $271.10. 


In  re  PBKIN  PLOW  (X). 

(Circuit  Court  of  Appeals,  Eighth  Circuit    NoTember  18, 1901.) 

No.  22. 

Bankbuftot^Liens—Chattel  Mortgage— Intalid  for  Want  of  Rbcoro. 

Comp.  St  Neb.  18d9,  §  3188,  provides  that  chattel  mortgages,  or  con- 
veyances intended  to  operate  as  such,  t?here  there  is  no  delivery  or 
change  of  possession  of  the  property,  "shall  be  absolutely  void  as  against 
the  creditor  of  the  mortgagor"  unless  the  mortgage  or  a  copy  thereof 
shall  be  filed  for  record.  The  term  "creditor,"  as  used  in  such  statute, 
has  been  construed  by  the  supreme  court  of  the  state  to  mean  "a 
judgment  execution,  or  attachment  creditor;  that  is,  a  creditor  who  is 
using  the  courts  of  law  and  their  processes  for  the  collection  of  his 
debt"  Held,  that  all  the  creditors  of  an  involuntary  bankrupt  were 
'^creditors,"  within  such  definition,  and  that  an  unrecorded  contract  of 
conditional  sale  of  property  to  the  bankrupt  reserving  a  lien  to  the 
seller  for  the  price,  and  intended  to  operate  as  a  chattel  mortgage,  was 
invalid  to  create  a  lien  as  against  the  bankrupt's  trustee. 

Petition  for  Revision  of  Proceedings  of  the  District  Court  of  the 
United  States  for  the  District  of  Nebraska,  in  Bankruptcy. 

Charles  A.  Goss,  for  petitioner. 
J.  H.  Mcintosh,  for  respondent. 

Before  SANBORN  and  THAYER,  Circuit  Judges,  and  ADAMS, 
District  Judge. 

ADAMS,  District  Judge.  This  is  an  original  proceeding,  insti- 
tuted in  this  court,  pursuant  to  the  provisions  of  section  24b  of  the 
bankruptcy  act  of  July  i,  1898,  to  revise  the  proceedings  of  the  dis- 
trict court  of  the  United  States  for  the  district  of  Nebraska.  It 
appears  from  the  record  that  Frank  W.  Berggren  was  on  Novem- 
ber 10,  1900,  duly  adjudicated  a  bankrupt  upon  petition  of  his  cred- 
itors. After  the  trustee  was  elected,  and  in  due  course  of  procedure, 
the  Pekin  Plow  Company,  hereafter  called  "petitioner,"  filed  its 
claim  for  a  preferential  lien  upon  certain  merchandise  theretofore, 
and  prior  to  the  institution  of  the  bankruptcy  proceedings,  sold  and 
delivered  by  it  to  the  bankrupt,  who  was  a  merchant  doing  business 
in  Nebraska.  It  claimed  a  lien  by  virtue  of  a  contract  entered  into 
between  it  and  the  bankrupt  at  the  time  the  merchandise  was  sold. 
That  contract  is  as  follows : 

"All  goods  on  hand,  and  the  proceeds  of  all  sales  of  goods  received  under 
this  contract,  whether  the  proceeds  are  in  notes,  cash,  or  book  accounts, 
we  agree  to  hold  the  same  as  collateral  security,  in  trust  and  for  the  benefit 
of  and  subject  to  the  order  of  Pekin  Plow  Co..  until  we  have  paid  in  full 
in  cash  all  our  obligations  due  to  the  said  Pekin  Plow  Go. 

"[Signed]  Frank  W.  Berggren." 
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The  contract  was  never  recorded,  and  the  merchandise  sold  and 
delivered  to  the  bankrupt  was  never  redelivered  in  pledge  to  tTie 
petitioner.  Certain  of  the  merchandise  so  sold  was  found  among 
the  assets  of  the  bankrupt  at  the  time  the  trustee  was  elected  and 
took  possession  of  the  estate.  It  is  against  this  merchandise  that 
the  petitioner  now  claims  a  lien  for  a  balance  of  indebtedness  due  it. 

Section  3188  of  the  Compiled  Statutes  of  Nebraska  of  1899  is  as 
follows : 

"Every  mortgage  or  conveyance  intended  to  operate  as  a  mortgage  of 
goods  and  chattels  hereafter  made,  which  shall  not  be  accompanied  by  an 
immediate  delivery  and  be  followed  by  an  actual  and  continued  change  of 
possession  of  the  things  mortgaged,  shall  be  absolut^y  void  as  against  the 
creditor  of  the  mortgagor,  and  as  against  subBeqnent  purchasers  and  mort- 
gagees, in  good  faith,  unless  the  mortgage,  or  a  true  copy  thereof,  shaU  be 
filed  in  the  office  of  the  county  clerk  of  the  county  where  the  mortgagor 
executing  the  same  resides.    •    •    ♦" 

It  is  conceded  that  the  contract  between  petitioner  and  Berggren 
was  intended  to  operate  as  a  chattel  mortgage,  and  the  sole  conten- 
tion is  that  the  trustee  in  bankruptcy  is  not  a  creditor,  or  repre- 
sentative of  creditors,  within  the  purview  of  section  3188,  supra, 
and  that  the  mortgage,  being  good  between  the  bankrupt  and  peti- 
tioner, is  enforceable,  notwithstanding  the  intervention  of  bankruptcy 
proceedings  and  the  rights  thereby  conferred  upon  the  trustee. 

Counsel  for  petitioner  contends  that  the  supreme  court  of  Ne- 
braska has  interpreted  the  word  "creditor,"  as  employed  in  the  fore- 
going statutory  enactment,  to  mean  a  judgment,  execution,  or  at- 
tachment creditor,  or  one  who,  by  a  lawful  seizure  of  property  while 
in  the  possession  of  the  mortgagor,  has  acquired  a  lien  thereon, 
and  cites  the  following  cases  in  support  of  his  contention:  Bank 
V,  Anthony,  39  Neb.  343,  57  N.  W.  1029;  Bank  v.  Gillilan,  49  Neb. 
165,  68  N.  W.  352;  Forrester  v.  Bank,  49  Neb.  655,  68  N.  W.  1059. 
These  decisions  probably  establish  the  doctrine  that  an  unrecorded 
chattel  mortgage  is  only  voidable  as  to  creditors,  and  that  until  they 
take  steps  to  assert  their  claims  the  mortgage  is  good  as  between 
the  parties.     It  is  said  in  Bank  v.  Anthony,  supra,  that: 

"The  term  'creditor,'  in  this  statute,  means  a  judgment  execution,  or 
attachment  creditor;  that  Is,  a  creditor  who  is  using  the  courts  of  law  and 
their  processes  for  the  collection  of  his  debt" 

Conceding  that  such  is  the  true  interpretation  of  the  statute  in 
question,  it  is  not  apparent  how  the  petitioner  is  aided  thereby.  The 
proceeding  in  involuntary  bankruptcy  is  a  suit  between  the  bankrupt 
and  all  his  creditors.  Section  18,  subd.  "b,"  of  the  bankruptcy  act, 
provides  that: 

"The  bankrupt  or  any  creditor  may  appear  and  plead  to  the  petition  within 
ten  days  after  the  return  day,  or  within  such  further  time  as  the  court 
may  allow." 

Subdivision  "d"  of  the  same  section  provides  that,  "if  a  bankrupt 
or  any  of  his  creditors  shall  appear  within  the  time  limited  and  con- 
trovert the  facts  alleged  in  the  petition/'  the  judge  shall  hear  and 
determine  the  issue  so  made. 

Section  59,  subd.  "g,"  provides  that: 
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"A  voluntary  or  Involuntary  petition  shall  not  be  dismissed  by  the  peti- 
tioner or  petitioners,  either  for  want  of  prosecution  or  by  consent  of  parties, 
until  after  notice  to  the  creditors." 

These  and  many  other  provisions  of  the  act  evince  an  unques- 
tionable intent  oil  the  part  of  congress  to  make  all  creditors  of  the 
bankrupt  parties  to  the  proceeding  when  once  instituted.  The  ef- 
fect of  the  institution  of  such  proceeding  is  to  forthwith  sequester 
and  appropriate  all  the  property  of  the  bankrupt  to  the  payment 
of  his  debts  pro  rata  and  equally.  By  the  provisions  of  section  70, 
subd.  "a,"  the  trustee,  upon  his  appointment  and  qualification,  is 
vested  by  operation  of  law  "with  the  title  of  the  bankrupt"  to  all 
"property  transferred  by  him  [the  bankrupt]  in  fraud  of  his  cred- 
itors," and  to  all  "property  which  prior  to  the  filing  of  the  petition 
he  could  by  any  means  have  transferred,  or  which  might  have  been 
levied  upoil  and  sold  under  judicial  process  against  him."  It  was 
held  by  the  writer  of  this  opinion  in  Re  Burka  (D.  C.)  104  Fed. 
326,  that  by  the  true  interpretation  of  this  last-mentioned  section 
title  is  vested  in  the  trustee  to  all  property  or  rights  of  property  of 
the  bankrupt  which  existed  at  the  time  of  the  filing  of  the  petition 
against  him.  By  express  provision  of  this  section  there  is  also 
likewise  vested  in  the  trustee  the  title  to  all  property  transferred  by 
him  in  fraud  of  his  creditors. 

Section  67,  subd.  "a,"  provides  that: 

"Claims  which  for  want  of  record  or  for  other  reasons  would  not  have 
been  valid  liens  as  against  the  claims  of  the  creditors  of  the  bankrupt 
shall  not  be  liens  against  his  estate." 

From  the  foregoing  provisions  of  the  act,  it  in  our  opinion  clearly 
appears  that  the  institution  of  proceedings  in  bankruptcy  amounts 
to  an  effectual  sequestration  for  the  benefit  of  all  hi?  creditors  of  all 
the  property  of  the  bankrupt,  including  property  transferred  by 
the  bankrupt,  before  proceedings  were  instituted,  in  fraud  of  his 
creditors.  By  such  a  proceeding  the  creditors  "are  using  the  courts 
of  law  and  their  processes  for  the  collection  of  their  debts,"  and 
the  creditors  thereby  make  an  effectual  seizure  of  the  property  of 
the  bankrupt 'within  the  true  meaning  of  the  decisions  of  the  su- 
preme court  of  Nebraska  hereinbefore  referred  to. 

Under  the  bankruptcy  act  of  1867,  the  assignee  represented  the 
•bankrupt  and  stood  in  his  shoes.  The  provisions  of  section  67, 
subd.  "a,"  and  section  70  of  the  present  act  are  not  found  in  the 
act  of  1867.  Accordingly  the  decisions  relied  upon  by  counsel  for 
petitioner,  construing  the  former  act,  are  of  little  aid  in  construing 
the  provisions  of  the  present  act.  The  trustee  chosen  under  the 
act  of  1898  becomes  the  representative  of  all  creditors,  and  is  pos- 
sessed of  their  rights  to  attack  fraudulent  conveyances.  It  has  been 
held  by  this  court  that  the  trustee  is  so  much  the  representative  of 
all  the  creditors  that  no  appeal  can  be  taken  under  the  provisions 
of  section  25,  subd.  "a,"  from  an  order  of  the  district  court  allow- 
ing a  claim  of  any  individual  creditor  who  objected  to  such  allow- 
ance, but  that  such  appeal  can  only  be  taken  by  the  trustee  as  the. 
rfpresentative  of  all  the  creditors,  Chatfield  v.  O'Dwyer,  42  C.  C. 
A.  40,  loi  Fed.  797, 
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The  foregoing,  in  our  ppinion,  disposes  of  the  present  case  in 
harmony  with  the  true  intent  and  meaning  of  the  decisions  of  the 
supreme  court  of  Nebraska.  If  there  is  any  doubt  about  this  prop- 
osition, we  are  of  opinion  that  section  67,  subd.  "a,"  of  the  bank- 
ruptcy act  forecloses  all  debate.    That  subdivision  reads : 

'^Claims  which  for  want  of  record  or  for  any  other  reasons  would  not 
have  been  yalld  liens  as  against  the  claims  of  the  creditors  of  the  bankrupt 
shall  not  be  liens  against  his  estate.*' 

This  language  is  direct,  clear,  and  free  of  all  ambiguity,  and  seems 
to  have  been  chosen  by  the  lawmakers  with  special  reference  to 
statutes  relating  to  fraudulent  conveyances,  like  that  of  Nebraska. 
It  means  that  any  liens  which  would  not  have  been  valid,  if  other 
creditors  had  a  right,  before  bankruptcy,  to  avoid  the  same,  either 
for  want  of  record  or  otherwise,  shall  not  constitute  a  lien  against 
the  estate  in  bankruptcy.  This  section  fully  comprehends  the  claim 
of  the  petitioner  and  prevents  the  assertion  of  any  lien  by  it  against 
the  bankrupt's  estate. 

The  judgment  of  the  district  court  disallowing  the  claim  is  accord- 
ingly approved,  and  the  petition  is  dismissed. 


PETERSON  v.  NASH  BROS, 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    November  4,  1901.) 

No.  1,541. 

t  Bankruptcy— Time  for  Taking  Appeal— Date  of  JunoMENT.  * 

A  judgment  of  a  court  of  bankruptcy  allowing  or  rejecting  a  claim  is 
presumptively  rendered  on  the  date  of  its  tUing  with  the  clerk,  and  the 
10  days  for  taking  an  appeal  under  Bankr.  Act  1898,  §  25a,  begin  to  run 
from  that  time,  notwithstanding  the  order  bears  an  earlier  date.^ 

2.  Same— Surrender  of  Preferences— New  Credits. 

Bankr.  Act  1898,  §  GOc,  which  provides  that  "if  a  creditor  has  been 
preferred,  and  afterward  in  good  faith  gives  the  debtor  further  credit 
without  security  of  any  kind  for  property  which  becomes  a  part  of  the 
debtor's  estate,  the  amount  of  such  new  credit  remaining  unpaid  at 
the  time  of  the  adjudication  in  bankruptcy  may  be  set  off  agaiust  the 
amount  which  would  otherwise  be  recoverable  from  him,*'  entitles  a 
creditor  who  comes  within  its  provisions  to  set  off  the  amount  of  such 
new  credits  against  the  amount  he  would  otherwise  be  required  by  sec- 
tion 57g  to  surrender  before  proving  his  claim,  and  is  not  limited  in  its 
application  to  cases  where  the  trustee  sues  to  recover  the  preferences. 

&  Same— Preferences— Partial  Payments  and  New  Credits. 

Query,  whether  a  creditor  who  sells  merchandise  to  his  debtor  on 
credit,  and  who,  while  the  latter  is  insolvent,  and  within  four  months 
prior  to  his  bankruptcy  from  time  to  time  receives  payments  on  account 
in  the  usual  course  of  business,  and  without  knowledge  of  the  insolvency, 
but  during  the  same  time  in  good  faith  makes  further  sales  on  credit,  the 
effect  of  all  the  transactions  being  to  increase  the  indebtedness  to  him, 
and  to  correspondingly  increase  the  debtor's  estate,  can  be  considered  as 
having  received  a  preference  within  the  meaning  of  Bankr.  Act  1898, 
S  60a,  or  whether  the  transactions  should  be  considered  as  an  entirety, 
and  as  creating  an  indebtedness  in  favor  of  the  creditor  for  the  difference 
between  the  new  credits  and  the  payments. 

1  Appeal  and  review  in  bankruptcy  cases,  see  note  to  In  re  Eggert.  43  C  G. 
A.  9. 
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Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Minnesota. 

Lees  M.  Thompson  on  August  11,  1890,  filed  her  voluntary  petition  in  the 
district  court  of  the  United  States  for  the  district  of  Minnesota  to  be  adjudi- 
cated a  bankrupt,  and  was  on  that  day  duly  adjudicated  as  such.  Subse- 
quently, in  due  course  of  procedure,  Nash  Bros.,  a  corporation,  the  appellee 
herein,  presented  its  claim  in  the  sum  of  $8,058.29  for  allowance  against 
the  bankrupt's  estate.  Objections  were  made  by  the  trustee  to  its  allowance 
on  the  ground  that  Nash  Bros,  had  received  from  time  to  time  within  the 
four  months  next  preceding  the  filing  of  the  petition,  and  while  the  debtor 
was  insolvent,  certain  payments  on  account,  amounting  to  |2,701.10,  and  had 
not  surrendered  or  offered  to  surrender  the  same  to  the  trustee.  The  claim- 
ant to  counteract  the  effect  of  the  foregoing  facts,  which  it  conceded  to  be 
true,  made  a  showing  before  the  referee  that  during  these  four  months,  at 
divers  times  after  the  receipt  by  it  of  partial  pajrments  on  account,  it,  in 
good  faith,  and  in  the  ordinary  course  of  business,  without  any  knowledge 
of  the  insolvency  of  the  debtor,  sold  and  delivered  to  her  goods,  wares,  and 
merchandise  amounting  in  the  aggregate  to  $4,31B.20,  all  of  which  went  into 
her  stock  of  goods,  and  enhanced  its  value  accordingly.  This  last-mentioned 
amount  is  $1,612.10  in  excess  of  the  aggregate  amount  of  claimant's  receipts 
on  account  from  the  debtor  during  the  same  period.  On  this  state  of  facts 
the  referee  overruled  the  trustee's  objection,  and  made  an  order  allowing  the 
claim  of  Nash  Bros.,  so  offsetting  the  new  credits  against  the  preferential 
payments  as  to  nullify  the  latter.  The  trustee  duly  filed  his  petition  for  a 
review  of  the  action  of  the  referee,  and  the  same,  with  a  summary  of  the 
evidence  relating  thereto,  was  certified  to  the  district  judge.  The  action  of 
the  referee  was  approved  by  him,  and  the  claim  of  Nash  Bros,  established 
and  allowed  in  the  full  sum  of  $3,058.29.  From  the  order  so  allowing  the 
same,  the  trustee  duly  prosecuted  his  appeal  to  this  court 

E.  J.  Grover  and  F.  C.  Massee,  for  appellant. 
Guy  C.  H.  Corliss  Q.  M.  Cochrane  and  C.  J.  Murphy,  on  the  brief), 
for  appellee. 

Before  SANBORN  and  THAYER,  Circuit  Judges,  and  ADAMS, 
District  Judge. 

ADAMS,  District  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

A  motion  to  dismiss  this  appeal  on  the  ground  that  it  was  not 
taken  within  lo  days  after  the  judgment  was  rendered  by  the  court 
below  is  urged  by  the  appellee,  and  must  first  be'  disposed  of.  The 
record  shows  that  the  order  allowing  the  claim  of  Nash  Bros,  is 
signed  by  the  district  judge  under  date  November  24,  1900;  that  it 
was  filed  with  the  clerk  of  the  court  November  26,  1900;  that  the  ap- 
peal was  taken  within  10  days  after  November  26,  but  not  within  10 
days  after  November  24.  Section  25  of  the  bankruptcy  act  requires 
an  appeal  from  a  judgment  allowing  or  rejecting  a  claim  of  $500  or 
over  to  be  taken  ^'within  ten  days  after  the  judgment  appealed  from 
has  been  rendered."  The  record  fails  to  disclose  where  the  order  so 
signed  by  the  judge  was  between  the  24th  and  26th  of  November. 
Presumably,  it  was  in  his  possession,  unannounced  and  unpublished, 
and  still  subject  to  his  consideration  and  determination.  In  the  ab- 
sence of  a  showing  to  the  contrary,  it  must  be  held  that  the  first  an- 
nouncement of  the  judgment  was  when  the  order  was  handed  to  the 
clerk,and  by  him  filed,  and  this  would  be  the  date  of  its  rendition, 
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Within  the  meaning  of  section  25,  supra.  The  motion  to  dismiss  this 
appeal  must  accordingly  be  denied. 

This  conclusion  necessitates  a  consideration  of  the  case  on  its 
merits.  Section  57g  of  the  bankruptcy  act  approved  July  i,  1898, 
provides  that  a  creditor  who  may  have  received  a  preference  cannot 
secure  an  allowance  of  his  claim  against  the  estate  of  a  bankrupt 
without  first  surrendering  the  preference.  Section  60  enacts  that 
such  a  transfer  by  an  insolvent  of  any  of  his  property  as  will  have 
the  effect  of  enabling  any  one  of  his  creditors  to  obtain  a  greater 
percentage  of  his  debt  than  any  other  of  such  creditors  of  the  same 
class  shall  be  deemed  a  preference.  The  payment  by  an  insolvent 
debtor  of  money  due  to  a  creditor  is  universally  held  to  be  a  transfer 
of  property,  within  the  meaning  of  section  60,  supra.  Section  6oc 
enacts  as  follows  : 

"If  a  creditor  has  been  preferred  and  afterwards,  to  good  faith,  gives 
the  debtor  further  credit  without  security  of  any  kind,  for  property  which 
become  a  part  of  the  debtor's  estate,  the  amount  of  such  new  credit  remain- 
tog  unpaid,  at  the  time  of  the  adjudication  in  bankruptcy,  may  be  set  off 
against  the  amount  which  would  otherwise  be  recoverable  from  him." 

It  is  conceded  in  argument  that  the  facts  disclosed  in  this  record 
bring  Nash  Bros.'  claim  fairly  within  the  comprehension  of  section 
60c,  provided  the  word  "recoverable,"  there  employed,  is  not  Umited 
to  a  claim  recoverable  by  the  trustee  as  provided  in  the  immediately 
preceding  subdivision  "b"  of  section  60.  That  subdivision  authorizes 
the  trustee  to  recover  from  a  person  who  may  have  received  a  pay- 
ment within  four  months  before  the  filing  of  the  petition  the  amount 
of  such  payment,  provided  the  person  receiving  the  same  had  reason- 
able cause  to  believe  that  it  was  the  intention  of  the  bankrupt  in  mak- 
ing such  payment  to  thereby  give  him  a  preference.  The  contention 
of  the  appellant  is  that  section  60c  authorizes  the  offsetting  of  credits 
given  to  an  insolvent  debtor  during  the  four  months  preceding  the 
filing  of  his  petition  from  the  amount  which  might  be  recovered  from 
the  creditor  if  he  had  knowingly  received  a  preference  ^s  con- 
templated by  subdivision  "b,"  and  compelled  the  trustee  to  resort 
to  a  suit  for  its  recovery,  and  does  not  authorize  the  offsetting  of  such 
credits  when  the  creditor  concedes  the  receipt  of  preferential  pay- 
ments, and  recognizes  his  obligation  to  surrender  the  same  as  con- 
templated by  section  57,  subd.  "g."  This  interpretation  seems  to  us 
to  place  a  premium  on  acts  of  obstruction,  and  to  punish  him  who 
voluntarily  aids  and  assists  in  the  proper  and  legal  administration  of 
the  bankrupt's  estate,  and  ought  not  to  be  adopted  unless  impera- 
tively required  by  the  language  of  the  act.  It  is  argued  that  because 
the  word  "recoverable"  in  subdivision  "c"  is  used  in  immediate  con- 
nection with  the  scheme  for  recovering  from  an  intentional  wrong- 
doer found  in  subdivision  "b,"  that  it  must  be  limited  to  that  kind  of 
a  recovery,  and  that  it  affords  no  authority  for  offsetting  credits, 
except  in  cases  where  such  a  recovery  is  had.  This,  in  our  opinion, 
is  a  narrow  and  unwarrantable  view  to  take  of  the  legislation  of  con- 
gress. The  circuit  court  of  appeals  for  the  Seventh  circuit  had 
occasion  to  consider  the  same  question  in  McKey  v.  Lee,  45  C.  C.  A. 
127,  105  Fed.  923.    It  is  there  well  said; 
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"There  Is  nothing  In  the  employment  of  the  word  'recoverable*  that  forces 
such  an  Interpretation.  The  primary  definition  of  the  word  is  to  *regaln,*  to 
*get  back  again/  Cent  Diet.  Anything  Is  ^recoverable*  when  It  is  suscepti- 
ble of  being  'regained/  'gotten  back.'  The  law  provides  alternatively  for  the 
regaining  of  the  preferential  payments  by  the  trustee,  first,  by  visiting  the 
creditor  with  the  danger  of  a  penalty, — the  disallowance  of  any  portion  of  his 
claim;  and,  secondly,  in  case  of  the  luiowiug  creditor,  the  right  upon  the 
part  of  the  trustee  to  bring  a  suit  In  either  ease  the  payments  are  gotten 
back,  there  is  a  recovery,  and  in  both,  whether  under  stress  of  the  penalty 
or  by  virtue  of  a  suit,  it  is  the  law  that  makes  them  recoverable.  Such 
interpretation  compasses  the  reasonable  purpose  of  the  provision.  It  leaves 
the  estate  unimpaired,  for  the  property  of  the  creditor  coming  into  the 
debtor's  estate  is  presumably  the  equivalent  of  the  money  value  at  which 
it  was  purchased.  It,  in  substance,  simply  cancels  the  efl!ect  of  the  prefa** 
ence  to  the  extent  only  that  such  preference  no  longer  harms  the  Interests 
of  the  other  creditors." 

We  entirely  agree  with  this  exposition  of  the  meaning  of  the  word 
in  question.  .This  interpretation  is  also  in  full  harmony  with  the 
fundamental  principle  of  the  bankruptcy  act,  to  secure  substantial 
equality  among  creditors.  Nash  Bros.,  by  delivering  merchandise 
to  the  debtor  within  four  months  next  preceding  the  institution  of 
proceedings  in  bankruptcy  by  her,  and  extending  credit  to  her  there- 
for, and  doing  this  in  the  ordinary  course  of  business  without  knowl- 
edge of  insolvency,  in  good  faith  enhanced  the  value  of  the  debtor's 
estate,  and  while  so  doing  in  like  good  faith  received  payments  on 
general  account  for  an  amount  less  in  the  aggregate  than  the  value 
of  the  merchandise  delivered  to  her.  The  giving  and  receiving,  un- 
der such  circumstances,  may  properly  enough  be  regarded  as  one 
transaction,  resulting  not  in  a  preferential  payment  to  the  creditor, 
but,  in  reality,  in  the  creation  of  an  indebtedness  in  favor  of  the 
creditor  for  the  difference  between  the  two. 

Section  60,  subd.  "a,"  is  as  follows: 

"A  person  shall  be  deemed  to  have  given  a  preference  If,  being  Insolvent, 
he  has  procured  or  suffered  a  judgment  to  be  entered  against  himself  In  favor 
of  any  person,  or  made  a  transfer  of  any  of  his  property,  and  the  effect  of 
the  enforcement  of  such  Judgment  or  transfer  will  be  to  enable  any  one  of 
his  creditors  to  obtain  a  greater  i>ercentage  of  his  debt  than  any  other  of 
such  creditors  of  the  same  class." 

This  provision,  it  seems,  does  not  make  the  transfer  of  property 
(which  includes  the  payment  of  money)  by  an  insolvent  debtor,  in  and 
of  itself,  a  preference.  It  must  be  so  done  that  the  effect  of  the 
transfer  will  be  to  enable  one  creditor  to  obtain  a  greater  percentage 
of  his  debt  than  any  other  creditor  of  the  same  class.  To  make  this 
provision  of  the  act  effectual  in  cases  like  that  under  consideration, 
as  well  as  to  administer  the  whole  act  broadly  and  comprehensively, 
to  the  end  that  it  shall  result  in  substantial  and  not  technical  equality 
among  creditors,  it  should,  in  our  opinion,  be  held  that  the  provision 
for  offsetting  credits,  given  in  good  faith,  found  in  subdivision  "c," 
is  applicable  as  well  where  the  creditor  may  voluntarily  surrender 
his  preference  as  to  a  case  where  he  is  forced  to  do  so  as  the  result 
of  a  suit  instituted  by  the  trustee  for  that  purpose. 

The  action  of  the  trial  court  in  allowing  appellee's  claim  in  full 
is  m  harmony  with  the  foregoing  views,  and  its  judgment  is  accord- 
ingly affirmed. 
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In  Pe  TODD. 

(District  Court,  D.  Vermont    December  12,  1901.) 

Bahkruptct—Discharob— Fraudulent  Intent. 

That  a  bankrupt's  interest  in  land  is  doubtful,  and  that,  if  It  exists.  It 
is,  or  may  be,  exempt  as  a  homestead,  are  facts  entitled  to  consideration 
on  the  question  of  his  fraudulent  intent  in  omitting  to  schedule  such 
interest 

In  Bankruptcy.  On  application  for  discharge  and  objections 
thereto. 

Cook  &  Williams,  for  bankrupt. 

Young  &  Young,  for  objecting  creditors. 

WHEELER,  District  Judge.  The  bankrupt's  sister  does  not  yet 
appear  to  owe  him  an)rthing.  She  has  not  yet  realized  any  money  from 
the  farm  conveyed  to  her  to  be  sold  subject  to  the  mortgage.  The 
bankrupt's  interest  is  in  the  farm  obtained  for  it,  which  she  has  a 
right  to  sell,  but  which,  till  sold,  may  be  a  homestead.  Exemptions 
are  to  go  into  schedules  of  bankrupts,  as  well  as  their  other  property ; 
but  that  they  are  or  are  thought  to  be  such  is  entitled  to  weight  upon 
the  hitent  to  defraud,  and  the  more  so  in  this  case,  because  of  the 
doubtful  nature  of  the  right.  The  finding  of  the  referee  is  conclusive 
of  the  want  of  clear  criminality,  and  of  the  right  to  a  discharge,  to  be 
entered  on  payment  of  the  fees  of  the  special  reference,  allowed  at 
$20,  one-half  of  which  is  allowed  as  costs  against  the  objecting  credit- 
ors. 

Objections  overruled,  with  $10  costs,  and  discharge  granted,  to  be 
entered  on  payment  of  $20  referee's  fees  on  special  reference. 


In  re  SWIFT  et  aL 

HUTCHINSON  T.  DEB. 

(Circuit  Court  of  Appeals,  First  Circuit    December  6,  1901.) 

No.  372. 

L  BfiOKEBS— Kelattokb  to  Customer— PchChasb  of  Stocks  on  Margiit. 

The  usual  relations  between  a  broker  aztd  a  customer,  for  whom  he  has 
purchased  stock  on  a  margin,  are  not  those  of  pledgee  and  pledgor,  but  of 
parties  to  an  executory  contract  for  the  sale  and  purchase  of  the  stock, 
under  which  the  broker  is  bound  to  deliver  the  stock  purchased  on  de- 
mand and  payment  of  the  amount  due.  thereon,  and  entitled  to  claim  pay- 
ment on  a  tender  of  the  stock  after  reasonable  notice  to  the  purchaser. 

SL  Bankruptcy— Provable  Claims— Breach  of  Contract. 

When  a  broker  makes  a  general  assignment,  or  is  adjudged  a  bank- 
rupt, a  demand  and  tender  are  not  necessary  to  enable  the  customer  to 
assert  a  breach  of  the  broker's  contract;  but,  as  an  assignment  may  be 
only  a  temporary  expedient  to  tide  over  the  broker's  difficulties,  both 
•  parties  may  unite  In  regarding  It  as  such,  so  that  the  customs  may  treat 
the  subsequent  bankruptcy  as  the  breach,  In  the  absence  of  any  tender 
of  performance  by  the  trustee  within  a  reasonable  time,  and,  thereupon, 
the  customer's  damages  will  be  determinable  as  of  the  date  of  the  peti- 
tion In  bankruptcy. 
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t.  Same— TniB  of  Accrual  op  CLAiif. 

It  is  not  essential  to  the  right  to  prove  a  claim  aeralnst  the  estate  of  a 
bankrupt  that  It  should  have  existed  prior  tp  the  bankruptcy,  but 
where  the  filing  of  the  petition  in  bankruptcy  its^f  operates  as  a  breach 
of  an  executory  contract  because  equivalent  to  a  refusal  to  perform,  the 
other  party  may  prove  his  claim  for  damages  as  one  existing  at  the 
time  of  the  filing  of  the  petition. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Massachusetts. 

Freedom  Hutchinson  and  Albert  S.  Hutchinson,  for  appellant. 
Bancroft  G.  Davis,  for  appellee. 

Before  COLT  and  PUTNAM,  Circuit  Judges,  and  ALDRICH, 
District  Judge. 

PUTNAM,  Circuit  Judge.  This  is  an  appeal  by  a  trustee  in  bank- 
ruptcy against  an  allowance  of  a  proof  of  debt  by  the  district  court 
for  the  district  of  Massachusetts,  sitting  in  bankruptcy.  105  Fed. 
493.  The  bankrupts  were  stockbrokers,  doing  business  at  Boston, 
and  the  transactions  out  of  which  the  proof  of  debt  arose  were  all 
there;  so  that  they  are  governed  by  the  law  of  Massachusetts  as 
ascertained  by  the  rules  which  the  federal  courts  have  for  determin- 
ing the  laws  of  the  several  states,  in  accordance  with  section  721 
of  the  Revised  Statutes. 

The  creditor,  Dee,  was  a  customer  of  the  bankrupts  in  their 
business  as  stockbrokers.  The  proof  of  debt  claims  $8,367.65,  alleg- 
ing, in  substance,  the  consideration  to  be  certain  shares  of  stock 
bought  and  held  for  Dee  by  the  bankrupts,  and  for  which  the  bank- 
rupts were  accountable  to  him,  deducting  from  the  value  of  the 
stocks  $2,782.35,  remaining  due  from  Dee  to  the  bankrupts  on  ac- 
count of  the  purchase  of  the  stocks.  The  case  shows  that,  as  we 
have  already  said.  Dee  was  a  customer  of  the  bankrupts ;  that  the 
bankrupts  were  doing  business  as  stockbrokers  in  Boston,  and  fol- 
lowed the  usual  practices  of  brokers  in  buying  stocks  for  their  cus- 
tomers and  carrying  the  same  on  margins ;  that  Dee  had  on  several 
occasions  dealt  in  stocks  with  the  bankrupts ;  and  that  the  bankrupts 
had  at  times  pledged  some  or  all  of  the  stocks  purchased  on  Dee's 
orders  with  various  banks  as  collateral  for  loans,  though  whether 
such  pledges  were  with  Dee's  consent  or  knowledge  the  record  does 
not  disclose.  It  also  appears  that  while  the  petition  in  bankruptcy 
was  filed  by  the  bankrupts  on  April  6,  1900,  followed  by  an  adjudi- 
cation on  May  7,  1900,  the  bankrupts,  on  December  27,  1899,  made  a 
voluntary  assignment  for  the  benefit  of  their  creditors,  and  at  the 
same  time  prepared  and  gave  notices  thereof  to  their  various  cus- 
tomers; and  that  on  or  about  January  10.  1900,  one  of  the  bank- 
rupts wrote  a  letter  to  Dee,  alleging  that  there  were  prospects  of  a 
favorable  settlement;  and  that  on  January  15,  1900.  Dee  replied  as 
follows : 

••Houghton.  Mich.,' Jan.  15,  1900b 

"(Personal.) 

"Mr.  E.  O.  Hodges,  68  State  Street,  Boston,  Mass.— Dear  Mr.  Hodges:  I 
have  your  favor  of  the  10th,  and  note  what  you  say  about  the  prospects  of 
favorable  settlement,  although  you  at  the  same  time  speak  rather  doubtful 
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as  to  the  probable  ontcome,  and  tbat  It  may  be  a  long  pull,  which  Is  not  the 
most  encouraging;  but  I  suppose  we  will  have  to  wait,  whether  it  is  to  be 
long  or  short  pulL  Hoping  things  will  come  out  as  well  as  you  expect,  I 
remain, 

"Yours,  truly,  James  R.  Dee. 

••Ans.  Jan.  18/00.'* 

The  record  does  not  give  either  a  copy  or  the  substance  of  the 
answer  of  January  i8th. 

Dee  never  became  party  to  the  assignment. 

The  proof  of  claim  was  sent  to  a  referee,  and  the  parties  appeared 
before  him,  and  submitted  only  one  issue;  that  is  to  say,  whether 
the  date  of  the  voluntary  assignment  or  that  of  the  commencement 
of  proceedings  in  bankruptcy  govern  in  determining  the  value  of 
the  stocks,  and  therefore  the  amount  of  the  proof  to  be  allowed. 
Their  value  at  the  time  of  the  assignment  was  less  than  their  value 
at  the  time  of  the  filing  of  the  petition  in  bankruptcy.  The  district 
court  accepted  the  later  date,  thus  giving  Dee  the  larger  sum.  Con- 
sequently the  trustee  appealed,  and  it  is  this  appeal  which  we  now 
have  under  consideration. 

The  parties  have  attempted  to  shift  before  us  somewhat  from 
the  positions  which  they  took  below,  but  the  attempts  prove  to  have 
been  in  vain.  On  the  one  hand,  it  is  claimed  by  the  trustee  that  if 
Dee's  position  is  correct,  to  the  effect  that  the  value  is  to  be  assessed 
as  of  the  time  of  the  commencement  of  the  bankruptcy  proceedings, 
there  was  then  no  provable  debt.  Of  course,  if  the  liability  of  the 
bankrupts  accrued  as  of  the  time  of  the  voluntary  assignment,  this 
proposition  does  not  become  pertinent,  because  the  claim  would 
have  been  i>erfected  a  long  time  before  the  bankruptcy  proceedings 
were  commenced ;  but,  even  if  not  so,  it  is  not  tenable,  as  we  will 
see  further  along. 

On  the  other  hand,  the  creditor  claims  that,  if  the  trustee  prevails 
on  appeal,  the  rule  of  Galigher  v.  Jones,  129  U.  S.  193,  201,  202,  9 
Sup.  Ct.  335,  32  L.  Ed.  658,  applies.  This  is,  in  effect,  that,  on  a 
default  by  a  stockbroker  in  failing  to  deliver,  the  rule  of  damages  is 
to  be  determined  according  to  the  highest  intermediate  value  be- 
tween default  and  a  time  after  the  purchaser  receives  notice  thereof 
reasonably  sufficient  to  enable  him  to  replace  the  stock.  In  the 
court  below,  however,  the  creditor  made  no  proposition  of  this 
character,  and  no  evidence  or  finding  has  been  called  t;o  our  atten- 
tion as  to  what  would  have  been  a  reasonable  time  within  which  to 
replace  the  stock,  or  as  to  the  precise  time  between  the  assignment 
and  the  commencement  of  proceedings  in  bankruptcy  at  which  the 
highest  market  value  existed.  In  any  event,  we  are  justified  in 
holding  each  party  to  the  position  he  took  below. 

In  order  to  understand  correctly  those  positions,  it  is  necessary 
to  determine  the  nature  of  the  relations  between  a  stockbroker  and 
his  customer  under  the  circumstances  of  the  case  at  bar.  The 
hearing  in  the  district  court,  and  also  that  before  us,  raised  questions 
whether  such  relations  are  those  of  pledgor  and  pledgee  or  of  par- 
ties to  an  executory  contract  to  deliver  stock.  If  they  had  been 
strictly  those  of  pledgor  and  pledgee,  with  all  the  consequences  in- 
volved in  the  law  of  pledges,  there  would  have  been  a  question  of 
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conversion  and  of  the  rule  of  damages  with  reference  to  the  time 
thereof.  The  proof  of  debt  excludes  any  such  rule  of  damages. 
Moreover,  the  law,  with  its  modifications  arising  out  of  the  usages 
governing  the  relations  of  stockbrokers  to  their  customers,  leaves 
no  practical  question  of  this  nature. 

It  seems  to  be  settled  in  Massachusetts  that  the  relations  between 
the  parties  in  this  case  were,  in  no  sense,  properly  those  which  exist 
between  pledgors  and  pledgees.  In  Wood  v.  Hayes,  15  Gray,  375, 
378,  transactions  of  the  character  at  bar  are  said  to  stand  on  the 
footing  of  a  contract  to  deliver  so  many  shares  on  the  payment  of 
so  much  money.  There  was  much  discussion  before  us,  and  in  the 
district  court,  whether  or  not  this  rule  is  peculiar  to  Massachusetts ; 
but  it  is  so  only  in  name,  and  not  in  substance.  The  courts  in  New 
York  use  somewhat  qualified  language,  and  nominally  describe  the 
relations  as  those  of  pledgors  and  pledgees ;  but  the  substantial  con- 
dition is  the  same  there  as  in  Massachusetts.  In  Caswell  v.  Putnam, 
120  N.  Y.  153,  24  N.  E.  287,  in  which  there  was  a  claim  by  a  cus- 
tomer against  stockbrokers  for  the  alleged  conversion  of  shares  of 
corporation  stock,  purchased  by  them  for  the  customer,  it  was  held 
that  the  brokers  should  have  been  allowed  to  prove  that  they  had  on 
hand,  or  under  their  control,  a  sufficient  amount  of  the  stock  of  the 
class  in  question  to  meet  a  demand  by  the  customer  for  the  amount 
which  the  brokers  were  carrying  for  his  account.  The  practical 
condition  of  the  law  in  New  York  is  clearly  explained  in  Douglas 
V.  Carpenter  (Sup.)  45  N.  Y.  Supp.  219,  220,  where,  speaking  of 
stockbrokers,  it  is  said : 

"Their  duty  was  to  keep  on  hand,  or  under  their  control,  either  the  securi- 
ties of  the  defendant  [that  is,  the  customer],  or  a  like  kind  and  amount  of 
securities,  and  to  have  them  in  such  situation  that  the  defendant,  by  paying 
the  amount  due  by  him  thereon,  could  at  once  at  any  time  obtain  them." 
"So  long  as  they  did  this,  the  fact  that  they  used  the  securities  while  in  their 
possession,  awaiting  redemption  by  the  defendant,  would  not  amount  to  a 
conversion  thereof." 

This  is  more  fully  stated  by  Patterson,  J.,  in  his  concurring  opin- 
ion, beginning  at  page  222.  Of  course,  such  propositions  are 
wholly  inconsistent  with  the  relations  of  pledgor  and  pledgee,  ac- 
cording to  their  proper  understanding.  Further  authorities  are 
cited  in  Cook,  Corp.  (4th  Ed.),  in  the  notes  to  section  469.  We 
accept  the  law  as  well  settled,  alike  by  local  usage  in  Massachusetts, 
where  the  dealings  took  place,  and  by  the  implied  necessities  of 
public  transactions  in  stocks,  as  well  as  by  general  acquiescence  and 
sound  sense,  that  the  ordinary  relations  between  stockbrokers  and 
their  customers  are  executory  for  the  sale  and  purchase  of  stock. 
We  have,  therefore,  to  deal  with  an  agreement  by  which  the  bank- 
rupts bound  themselves  to  deliver  certain  stocks  to  Dee  on  pay- 
ment of  the  balance  due  from  him  to  them,  and  by  which  also  the 
bankrupts  were  entitled,  on  reasonable  liotice,  to  tender  the  stocks 
to  their  customer  and  claim  like  payment.  But  neither  party  ful- 
filled the  ordinary  conditions  applicable  to  such  relations.  Neither 
made  a  demand  or  tender.  Consequently,  according  to  the  ordinary 
rules  of  law,  no  cause  of  action  arose  in  favor  of  either  party  against 
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the  other.  The  position  is  one,  therefore,  to  be  solved  by  the  law 
itself.  The  case  has  no  relation  to  any  question  of  the  rights  of 
either  party,  or  the  representative  of  either,  including  the  trustee 
in  bankruptcy,  to  make  a  demand  and  tender  at  any  time,  either  prior 
or  subsequent  to  a  voluntary  assignment  or  the  beginning  of  pro- 
ceedings in  bankruptcy.  Whether  a  demand  and  tender  made  after 
such  an  event  would  have  laid  the  foundation  for  a  provable  claim, 
or  for  one  which  would  have  been  discharged  by  bankruptcy,  we 
need  not  determine,  although  it  seems  settled  that,  if  an  uncom- 
pleted contract  of  purchase  and  sale  appears  to  be  to  the  advantage 
of  an  estate,  the  trustee  may,  within  a  reasonable  time,  perform 
what  the  bankrupt  should  have  performed,  and  thus  secure  the 
benefit  to  come  therefrom.  Whatever  may  be  the  condition  in  a 
case  of  bankruptcy,  it  is  certain  that  no  result  which  we  will  reach 
in  this  case  will  establish  that  any  stockbroker  can,  by  making  a 
voluntary  assignment  for  the«  benefit  of  his  creditors,  force  his  cus- 
tomer to  any  precise  date  of  liquidating  his  account,  although,  of 
course,  he  may,  by  virtue  of  the  assignment,  withdraw  his  present 
assets  from  the  customer,  unless  he  assents  to  the  assignment,  leav- 
ing his  customer  to  make  a  demand  and  tender  at  some  future  time, 
and  to  hold  for  future  developments  the  claim  thus  established. 

As  we  have  already  said,  the  solution  of  the  proper  relations  of 
the  parties  in  this  case  growing  out  of  the  assignment,  or  out  of  the 
filing  of  the  petition  in  bankruptcy,  is  fixed  by  the  law;  and  the 
simple  rule,  based  on  fundamental  principles,  and  traceable  in  the 
text  writers  and  decisions  of  the  courts  for  fully  a  century,  must  be 
applied,  to  the  effect  that,  "where  a  man  has  disabled  himself  from 
performing  his  contract,  it  is  unnecessary  to  make  any  request  or 
demand  for  performance."  Chit.  Cont.  (nth  Am.  Ed.)  1073.  This 
rule  was  stated  and  applied  in  the  reports  as  early  as  1819,  in  New- 
comb  v.  Brackett,  16  Mass.  161, 166,  where  it  was  said  that  the  defend- 
ant had  conveyed  to  a  stranger  land  which  he  had  promised  to  con* 
vey  to  the  plaintiff,  and  that  thus  he  had  excused  the  plaintiff  from 
making  a  tender,  and  entitled  him  to  damages  for  breach  of  contract. 
It  was  also  laid  down  in  the  broad  language  of  Chitty  on  Contracts,  in 
Lovell  v.  Insurance  Co.,  in  U.  S.  264,  274,  4  Sup.  Ct.  390,  28  L.  Ed. 
423.  Indeed,  it  is  such  an  ancient  rule,  and  so  universally  recognized, 
as  to  need  no  citation  of  authorities  to  justify  its  application  in  this 
case,  where,  as  we  have  said,  neither  party  has  done  any  act  ordinarily 
necessary  to  entitle  him  to  enforce  the  contract,  or  recover  damages 
for  its  breach,  but  each  has  left  the  mutual  relations  to  be  worked  out 
by  the  law. 

These  propositions  may  be  made  somewhat  clearer  by  comparing 
the  position  of  a  banker  with  that  of  a  stockbroker.  A  banker  has 
not,  ordinarily,  on  hand  sufficient  funds  to  meet  the  checks  of  all  his 
depositors  if  they  should  all  draw  simultaneously,  and  he  is  not  ex- 
pected to  do  so.  A  like  rule  applies  to  stockbrokers.  In  the  one 
case  as  well  as  in  the  other,  so  long  as  either  remains  solvent,  he  is 
presumed  to  be  able  to  meet  his  contracts;  and  no  action  can  be 
maintained  against  a  banker  by  a  depositor  without  first  drawing  a 
check  or  making  some  other  proper  demand,  nor,  in  the  case  of  a 
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Stockbroker,  without  a  tender  by  his  customer  of  the  balance  due  him, 
and  a  demand  of  his  stock.  On  the  other  hand,  when  either  has 
made  a  voluntary  assignment  for  the  benefit  of  creditors,  or  gone 
into  bankruptcy,  or,  perhaps,  when  he  has  committed  some  other 
notorious  act  of  insolvency,  he  has  parted  with  the  control  of  his 
assets,  and  the  law  assumes,  as  is  the  fact,  that  his  ability  to  perform 
his  contracts  has  terminated,  and  that  a  demand  and  tender  would 
be  futile,  and,  ordinarily,  an  action  may  at  once  be  brought.  All 
this,  of  course,  is  subject  to  the  rights,  which  we  have  already  stated, 
of  a  trustee  in  bankruptcy,  or  other  representative  of  an  insolvent, 
to  rehabilitate  the  contract  within  a  reasonable  time,  if  it  is  for  the 
interest  of  the  estate  so  to  do.  These  are  the  simple  principles  which, 
in  the  absence  of  a  demand  or  tender  by  either  party,  the  law  neces- 
sarily applies  to  the  case  at  bar,  and  the  only  doubt  is  whether  the 
disenabling  of  the  present  bankrupts  to  perform  their  contract  arose 
at  the  time  of  the  voluntary  assignment  or  out  of  the  proceedings  in 
bankruptcy. 

Dee  calls  our  attention  to  Bryan  v.  Bernheimer,  i8i  U.  S.  i88,  21 
Sup.  Ct.  557,  45  L.  Ed.  814,  and  maintains  that,  in  view  of  that  de- 
cision and  of  the  subsequent  bankruptcy,  the  assignment  in  this  case 
was  not  effectual.  It  probably  will  be  sufficient  to  observe  that  the 
question  whether  the  necessity  of  a  demand  is  obviated  by  the  law 
is  not  disposed  of  by  any  such  refinements.  Whatever  the  nature 
of  the  act  of  the  party  who  is  to  perform,  if  it  renders  it  in  fact  im- 
practicable for  him  to  do  so,  it  is  probably  sufficient  on  this  topic.  On 
the  other  hand,  the  appellant  maintains,  not  only  that  there  was  an 
assignment  for  the  benefit  of  creditors,  but  that  all  the  stocks  which 
the  bankrupts  had  agreed  to  deliver,  or  could  have  delivered,  of  the 
classes  to  which  he  was  entitled,  were  sold  out  immediately  thereafter 
by  the  bankers  to  whom  they  were  pledged,  and  were  thus  effectually 
put  beyond  the  reach  of  the  brokers.  We  need  not;  however,  con- 
sider further  any  of  these  propositions,  nor  consider  further  in  any 
way  the  effect  of  the  voluntary  assignment,  because  the  correspond- 
ence which  we  have  already  cited  makes  it  clear  that  both  the  bank- 
rupts and  Dee  in  effect  agreed  to  regard  the  assignment  as  not 
definitive,  and  that  each  held  everything  in  abeyance  until  the  decisive 
blow  was  struck  by  the  proceedings  in  bankruptcy.  In  this  particu- 
lar we  agree  that  the  matter  was  well  expressed  by  the  referee,  in 
substance,  that  voluntary  assignments  are  frequently  resorted  to  as 
expedients  to  tide  debtors  over  their  difficulties,  and  intended  to  be 
merely  temporary,  that  the  letters  referred  to  indicate  that  this  case 
falls  within  that  observation,  and  that  the  parties  waived  for  the  time 
being  insistence  on  the  performance  of  the  existing  contracts.  There- 
fore the  rights  of  the  parties,  as  fixed  by  the  law,  necessarily  relate 
to  the  bankruptcy  proceedings. 

This  leaves  only  one  question  which  was  raised  before  us.  In 
view  of  what  we  have  stated  of  the  position  of  the  parties  in  the  dis- 
trict court,  it  may  well  be  doubted  whether  it  is  properly  raised; 
nevertheless,  we  may  well  not  overlook  it.  It  is  maintained  that, 
unless  the  voluntary  assignment  operated  to  ripen  the  claim,  it  was 
not  ripened  in  season  to  become  provable.    With  reference  to  stat- 
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tites  of  bankruptcy,  there  are  contingent  demands,  and  also  engage- 
ments of  such  a  character  that  it  remains  uncertain  whether  they  will 
give  rise  to  an  actual  liability,  and  as  to  which  there  are  no  means 
of  removing  or  valuing  the  uncertainty  by  any  calculation.  Each 
class  is  sufficiently  described  in  Riggin  v.  Magwire,  15  Wall.  549, 
21  L.  Ed,  232,  without  referring  to  other  authorities.  Under  some 
bankruptcy  statutes,  provision  was  made  for  liquidating  the  present 
values  of  contingent  debts  and  contingent  liabilities,  for  provable 
purposes.  Rev,  St.  §  5068.  But  the  present,  statute  does  not  ex- 
pressly provide  any  machinery  for  that  purpose.  It  provides,  without 
apparent  restriction,  for  proof  of  debts  founded  on  contracts,  express 
or  implied,  and  also,  in  a  general  way,  for  liquidating  unliquidated 
claims ;  but,  in  the  absence  of  any  express  provision  for  contingent 
engagements,  including  those  for  property  to  be  delivered  on  demand 
and  payment  of  purchase  money,  there  seeftis  to  be  some  difficulty 
in  applying  the  statute.  However,  we  need  not  go  into  the  trouble- 
some questions  that  are  raised  by  this  omission,  because  we  have  al- 
ready seen  that  in  the  case  at  bar  the  proceedings  in  bankruptcy  ren- 
dered unnecessary  a  demand  and  tender,  and,  Uke  the  great  mass  of 
matters  affected  by  such  proceedings,  we  must  hold  that  this  proof 
of  debt  relates  to  the  time  when  they  were  commenced.  From  that 
time  the  stocks  in  question  were  put  beyond  the  power  of  the  stock- 
brokers to  deliver  effectually.  The  contract  ripened  simultaneously 
with  the  beginning  of  the  proceedings  in  bankruptcy,  as  the  conse- 
quence thereof  in.  connection  with  the  adjudication  which  followed^ 
Of  course,  as  everything  related  back  to  the  filing  of  the  petition, 
the  ripening  of  the  claim  did  not  occur  before  it  was  filed,  nor  after- 
wards, but  simultaneously  with  it,  as  already  said.  Consequently,  by 
necessary  effect,  there  was  created  and  existed,  when  the  proceedings 
commenced,  a  provable  claim.  Whether  Dee  had  the  option  of  with- 
holding his  claim  and  ripening  it  by  a  demand  subsequently, — ^a  mat- 
ter to  which  we  have  already  referred, — he  waived  that  option  by 
his  proof  of  debt,  and  he  thus  elected,  as  he  had  a  right  to  do,  to 
assume  that  demand  and  tender  had  been  rendered  unnecessary,  and 
to  liquidate  his  claim  accordingly,  subject  to  the  right  of  election  on 
the  part  of  the  trustee  to  rehabilitate  the  contract  which  we  have 
already  referred  to,  but  which  is  of  no  importance  in  this  case,  as 
no  such  right  was  exercised. 

The  trustee  maintains  that  the  form  of  proof  prescribed  by  the 
supreme  court  requires  that  it  should  state  that  the  debt  proved  ex- 
isted "at  and  before  the  filing"  of  the  petition  for  adjudication  of 
bankruptcy ;  but,  in  view  of  the  statute,  this  must  be  construed,  as  is 
commonly  done,  to  give  such  effect  to  the  word  "and"  that  it  may 
read  either  "or"  or  "and,"  as  circumstances  may  require.  That  part 
of  the  pfesent  bankruptcy  act  which  describes  what  debts  may  be 
proved  does  not  repeat  at  all  points  the  words  "owing  at  the  time  of 
the  filing  of  the  petition,"  but  it  is  impossible  to  consider  it  other  than 
as  though  it  did  thus  repeat  them.  There  can  be  no  question  that  it 
is  sufficient  if  the  debt  existed  at  the  point  of  time  of  the  filing  of  the 
petition  in  bankruptcy. 
U2F.— 21 
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The  appellant  relies  also  on  a  class  of  cases  of  which  Ex  parte 
Halliday,  2  De  Gex,  J.  &  S.  312,  is  one.  This  was  decided  in  1865, 
and  it  was  shortly  after  followed  by  some  other  decisions,  which  re- 
affirmed it.  None  of  them  can  be  accepted  unless  in  the  light  of  the 
later  decisions,  which  announced  the  rule  of  the  right  to  rehabilitate 
to  which  we  have  referred,  and  which  so  limited  Ex  parte  Halliday, 
and  other  cases  of  that  class,  that  the  latter  must  be  regarded  as 
merely  holding  that  an  agreed  vendor  cannot,  immediately  on  the 
bankruptcy  of  the  purchaser,  sell  out  the  merchandise  under  contract, 
without  giving  the  trustee  a  reasonable  opportunity  to  complete  the 
purchase  if  he  desires.  Indeed,  all  the  late  authoritative  decisions 
in  England  state  the  law  as  we  have  e^iven  it.  If  they  have  not  used 
the  same  terms  as  used  by  us,  it  is  merely  because  they  approach  the 
subject  from  a  different  standpoint.  Evidently  the  master  ,of  the 
rolls,  then  Sir  George  JeSsel,  took  this  view  of  the  law  in  Re  Northern 
Counties  of  England  Fire  Ins.  Co.,  17  Ch.  Div.  337,  341,  decided  in 
1880,  where  he  said : 

"No  doubt  a  man  with  whom  a  contract  has  been  entered  into  may,  in 
certain  cases,  treat  a  declaration  of  insolvency,  or  an  adjudication  in  bank- 
ruptcy, of  the  other  party  to  the  contract  as  a  refusal  to  perform  the  con- 
tract, and  may,  at  his  election,  treat  it  as  a  breach  of  contract" 

In  that  particular  case,  which  related  to  a  fire  policy,  it  was  held, 
under  the  special  provisions  of  the  English  statute  in  question,  that 
the  holder  of  the  policy  might  prove  for  the  full  amount  of  a  loss 
covered  by  it,  which  occurred  after  winding-up  proceedings  had  been 
commenced.  It  was  explained  that  the  proceedings  were,  for  all  the 
purposes  of  the  case,  the  same  as  proceedings  under  the  bankruptcy 
acts.  Nevertheless,  the  expression  of  the  master  of  the  rolls  which 
we  have  cited,  in  connection  with  what  else  appears,  leads  to  the 
conclusion  that  he  had  no  doubt  that,  independently  of  special  statu- 
tory provisions,  the  contracting  party,  in  this  case  the  holder  of  the 
policy,  was  entitled  to  elect  to  treat  it  as  terminated  by  the  beginning 
of  the  winding-up  proceedings,  and  therefore  as  furnishing  a  provable 
claim  thus  simultaneously  created. 

In  Ex  parte  Stapleton,  10  Ch.  Div.  586,  590,  decided  by  the  court 
of  appeal  in  1879,  with  reference  to  the  rights  of  an  agreed  vendor  of 
goods  against  an  agreed  purchaser  who  became  bankrupt,  it  was 
again  said  by  Sir  George  Jessel,  also  then  master  of  the  rolls,  re- 
ferring to  the  effect  of  a  declaration  of  the  purchaser  that  he  had 
parted  with  all  his  property,  and  was  unable  to  pay  the  price 
agreed  on: 

"Of  course,  that  would  not  affect  the  right  of  the  trustee  In  the  liquidation 
to  elect  to  fulfill  the  contract  on  paying  the  price  In  cash,  provided  that  he 
does  so  within  a  reasonable  time.  But,  if  he  does  not  do  that,  I  think  that 
the  vendor  is  entitled  to  treat  the  contract  as  broken,  without  making  any 
tender  of  the  goods  to  the  trustee." 

Practically,  this  language  of  Sir  George  Jessel  is  found  in  that 
portion  of  section  759,  Benj.  Sales  (7th  Am.  Ed.),  which  was  written 
by  the  editors  of  the  last  previous  English  edition ;  and  exactly  the 
same  language  is  found  in  Williams,  Bankr.  (7th  Ed.,  1898)  196,  this 
being  the  most  conclusive  authority  on  the  present  condition  of  the 
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law  in  England.  It  is  to  be  noticed  that  what  is  thus  said  expressly 
states  that  a  tender  is  unnecessary,  which  cpuld  not  be  unless  ren-^ 
dered  unnecessary,  by  the  legal  effect  of  bankruptcy  proceedings,  on 
the  rule  which  we  have  explained. 

The  whole  case  is  substantially  summed  up  in  the  language  of 
Mr.  Justice  Bradley,  referring  to  a  life  insurance  company  which  had 
gone  into  liquidation,  in  Carr  v.  Hamilton,  129  U.  S.  252,  256,  9  Sup. 
Ct.  295,  32  L.  Ed.  669,  wherein  he  applied  substantially  the  same 
practical  rule  as  was  applied  in  Re  Northern  Counties  of  England* 
Fire  Ins.  Co.,  ubi  supra,  and  said:  "By  that  act  the  company  be- 
comes civiliter  mortuus,  its  business  is  brought  to  an  absolute  end, 
and  the  policy  holders  become  creditors  to  an  amount  equal  to  the 
equitable  value  of  their  respective  policies,  and  entitled  to  participate 
pro  rata  in  its  assets." 

On  the  whole,  we  are  of  the  opinion  that  the  decision  of  the  dis- 
trict court  was  correct. 

The  decree  of  the  district  court  is  affirmed,  and  the  costs  of  appeal 
are  awarded  to  the  appellee. 


In  re  MACON  SASH,  DOOR  &  LUMBER  CO. 

(District  Court,  S.  D.  Georgia,  W.  D.    December  6,  1901.) 

L  CREmTORs'  Bill— Insolvency  Proceeding. 

A  proceeding  in  the  form  of  a  creditors'  bill,  filed  In  a  court  of  that 
state,  under  sections  2716-2722,  inclusive,  of  the  Code  of  Georgia,  with 
the  averments  and  prayers  essential  under  those  sections,  is  an  insol- 
vency or  state  bankruptcy  proceeding. 
2.  Same. 

Ryan  v.  Kingsberry,  14  S.  E.  605,  88  Ga.  389,  and  Comer  v.  Coates,  69 
6a.  495.  cited  and  approved. 

8.  Bankruptcy— Preferences. 

The  character  of  a  proceeding  in  court  may  be  tested  by  what  can  be 
accomplished  under  it,  and  since  the  bankruptcy  act  of  1898  has  been 
in  operation  It  is  incompetent  for  a  lien  creditor  of  a  bankrupt  to  so  use 
his  iien  in  the  state  court  as  to  support  a  state  insolvency  proceeding, 
and  distribute  the  assets  of  the  bankrupt  according  to  the  priorities  and 
preferences  fixed  by  the  state  law,  and  thus  supplant  and  nullify  the 
uniform  system  provided  by  the  national  bankruptcy  act. 

4.  Same— Contempt. 

When  a  custodian,  who  has  no  personal  interest,  after  full  hear- 
ing by  the  bankruptcy  court,  refuses  to  surrender  any  of  the  assets 
of  a  bankrupt  to  the  marshal  when  so  ordered,  upon  the  pretense  he  Las 
a  right  to  hold  a  part,  he  is  not  entitled  to  discharge  from  contempt  pro- 
ceedings, even  on  habeas  corpus,  until  he  surrenders  that  to  which  he  has 
no  claim.  Tinsley  v.  Anderson,  18  Sup.  Ct  805,  171  U.  S.  101,  43  L.  Ed. 
41,  cited. 

5.  Same- Suspension  of  State  Laws. 

The  bankruptcy  or  insolvency  laws  of  a  state  are  suspended  by  the 
enactment  of  a  uniform  system  of  bankruptcy,  and  proceedings  under 
such  insolvency  laws,  commenced  after  the  passage  of  the  bankruptcy 
act,  are  ipso  facto  null  and  void,  and  the  appointment  of  a  receiver  by 
a  state  court  to  administer  the  assets  under  such  insolvency  proceedings 
is  a  nullity,  and  may  be  so  held  in  any  court  when  it  becomes  material 
to  the  interest  of  parties  to  consider  it 
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6.  Jurisdiction— Comity. 

Comity  cannot  confer  Jurisdiction,   and   its  ^erclse  cannot   impart 
validity  to  orders  and  decrees  which  are  in  themselyes  nuU  and  void. 

(Syllabus  by  the  Court) 

John  R.  L.  Smith,  for  petitioning  creditors. 
Dessau,  Harris  &  Harris,  for  T.  J.  Carling. 

SPEER,  District  Judge.  The  argument  in  this  cause  has  taken 
a  very  wide  range,  and  has  been  accorded  the  attention  properly 
due  to  the  importance  of  the  controversy,  and  the  professional  ac- 
complishments of  the  learned  counsel  who  have  favored  the  court 
by  the  exercise  of  their  industry  and  acumen.  The  issue,  however, 
to  be  determined  is  by  no  means  so  comprehensive.  Indeed,  it 
seems  to  possess  little  difficulty,  when  considered  in  the  broad  Hght 
afforded  by  the  clear  enactments  of  congress  and  of  the  general  as- 
sembly of  Georgia,  and  by  the  authoritative  decisions  of  the  na- 
tional courts  in  expounding  the  statutes  of  the  United  Stateg,  and 
of  the  state  courts  in  expounding  the  laws  of  the  state. 

The  Macon  Sash,  Door  &  Lumber  Company  is  an  insolvent  cor- 
poration, and  was  engaged  in  the  business  of  manufacturing.  Hav- 
ing committed  acts  of  bankruptcy,  certain  creditors,  among  them 
the  Seymour  Lumber  Company,  the  Bank  of  Vienna,  and  the  Citi- 
zens' Bank  of  Cordele,  instituted  proceedings  in  involuntary  bank- 
ruptcy. These  proceedings  were  for  a  time  resisted  by  the  defend- 
ant corporation,  but  finally  the  attorneys  for  the  bankrupt  company 
withdrew  its  answer,  and  the  adjudication  of  the  bankrupt  imme- 
diately followed.  The  assets  of  the  bankrupt  corporation  are  of 
large  value.  They  are  not,  however,  at  this  time  in  the  possession 
of  any  officer  of  the  bankrupt  court,  but  are  found  to  be  in  the 
custody  and  control  of  T.  J,  Carling,  The  control  of  these  assets 
by  Mr.  Carling  not  being  satisfactory  to  the  creditors  of  the  Macon 
Sash,  Door  &  Lumber  Company,  who  instituted  the  proceedings 
in  bankruptcy,  they  have  brought  their  petition  conformably  to 
clause  3  of  section  2  of  the  bankruptcy  act  of  1898,  and  have  obtained 
an  order  that  the  marshal  of  this  district  take  possession  of  the 
assets  for  their  preservation.  The  order  was  granted,  and  applica- 
tion made  to  Carling  to  turn  over  the  values  of  the  bankrupt  com- 
pany in  his  hands.  This  he  declined  to  do,  and  in  brief  informed 
the  marshal  that  he  held  these  assets  as  the  receiver  of  the  honor- 
able the  superior  court  of  Bibb  county,  and  that  he  was  directed 
by  that  honorable  court  to  appear  before  this  court,  and  make  re- 
spectful answer,  and  show  cause  why  he  ought  not  to  be  required 
to  turn  over  the  assets  in  question,  as  had  been  demanded  of  him. 
This  action  on  the  part  of  Mr.  Carling  having  been  reported  to 
the  court,  he  was,  upon  appropriate  petition  and  by  appropriate 
order,  afforded  the  opportunity  to  conform  to  the  instructions  of 
the  honorable  superior  court,  and  show  cause  here  as  aforesaid,  and, 
in  case  of  his  failure  to  do  so,  also  to  show  cause  why  attachment 
should  not  be  issued  against  him  for  refusing  to  surrender  the  proi>* 
erty  of  the  bankrupt. 
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The  cause  shown  by  the  respondent  consists  of  a  certified  copy 
of  a  proceeding  in  the  superior  court  of  Bibb  county,  with  various 
decrees  and  orders  therein  passed  by  the  Honorable  William  H. 
Felton,  judge  of  the  superior  court,  which  proceeding  was  brought 
by  the  Exchange  Bank  of  Macon  against  the  Macon  Sash,  Door  & 
Lumber  Company,  as  an  insolvent  corporation.  This  bill  was  filed 
long  after  the  passage  of  the  bankruptcy  enactment  of  1898.  *  It  is 
an  attempt  to  utilize,  for  the  distribution  of  the  assets  of  the  insol- 
vent corporation,  the  state  bankruptcy  system,  which  was  enacted 
in  1880  and  1881,  and  has  been  from  time  to  time  amended  since 
then.  This  may  be  found  in  Code  Ga.  (§§  2716-2722,  inclusive). 
This  act  provides: 

**Iii  case  any  corporation  not  municipal,  or  any  trader,  or  firm  of  traders, 
shaU  fail  to  pay,  at  maturity,  a&y  one  or  more  matured  debts,  payment  of 
which  has  been  properly  demanded  of  such  debtor,  and  by  him  refused,  and 
shall  be  insolvent,  it  shall  be  in  the  power  of  a  court  of  equity,  under  a  cred- 
itors' petition,  to  which  one  or  more  creditors,  representing  one  third  in 
amount  of  the  unsecured  debt  of  such  insolvent  corporation,  trader,  or  firm 
of  traders,  whose  debts  are  matured  and  unpaid,  shall  be  necessary  parties, 
to  proceed  to  collect  the  assets,  real  and  personal,  including  choses  In  action 
and  money,  and  appropriate  the  same  to  the  creditors  of  such  trader,  firm  of 
traders  or  corporation." 

By  section  2717  it  bestows  equity  powers  upon  the  chancellor. 
By  section  2718  it  defines  who  may  be  parties.  In  subsequent  sec- 
tions it  provides  for  the  method  of  distribution  of  assets.  It  makes 
allowance  for  the  defendants'  support  pending  the  proceedings,  de- 
fines the  insolvents  who  shall  be  affected  by  the  act,  among  them 
corporations  and  manufacturers  manufacturing  articles  to  the  ex- 
tent of  $S,ooo  per  annum,  and  in  the  concluding  paragraph  (2722) 
it  declares  it  shall  be  in  the  power  of  the  chancellor  in  his  final  judg- 
ment in  the  cause  to  express  the  opinion,  if  the  facts  authorize  it, 
that  from  the  facts  as  they  have  transpired  during^  the  progress  of 
the  cause  the  defendant  has  entirely  and  fairly  delivered  up  his 
assets  for  distribution  under  the  law,  and  to  recommend  to  the  cred- 
itors of  the  defendant  that  they  release  him  from  further  liability. 
The  title  of  this  chapter  of  the  Code  is  "Insolvent  Traders."  It  is 
the  insolvency  law  which  has  been  provided  for  persons  of  this 
class  by  the  general  assembly  of  the  state.  It  is  upon  this  bill  in 
the  superior  court,  based  upon  this  insolvency  law  of  the  state, 
that  the  respondent  relies  as  cause  why  he  should  not  be  ordered 
to  surrender  assets  of  the  bankrupt  corporation  to  the  proper  offi- 
cer designated  conformably  to  law  by  the  bankruptcy  court. 

It  is,  however,  insisted  with  much  earnestness  by  the  learned 
counsel  for  the  respondent  that  this  insolvency  system  of  the  state 
was  not  in  its  nature  an  insolvency  or  bankruptcy  act,  and  there- 
fore not  analogous  to  a  bankruptcy  proceeding,  which  will  be  under 
the  uniform  authorities  suspended  and  superseded  by  the  national 
bankruptcy  law.  This  proposition  would  be  of  the  utmost  im- 
portance if  it  could  be  accepted  as  true.  Unfortunately,  however, 
for  the  learned  counsel  who  propound  it,  the  supreme  court  of  the 
state,  in  construing  this  very  enactment,  has  made  more  than  one 
deliverance  which  settles  its  character,  and  which  is  altogether  in 
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conflict  with  this  contention.  In  the  case  of  Ryan  v.  Kingsberry, 
88  Ga.  389,  14  S.  E.  605,  that  accomplished  jurist,  Justice  Samuel 
Lumpkin,  in  rendering  the  opinion  of  the  court,  declares: 

"In  the  case  of  Comer  y.  Coates,  69  Ga.  495,  Chief  Justice  Jackson  quite 
aptly  refers  to  the  insolvent  traders*  act  as  putting  a  trader  in  bankruptcy 
aucl  relieving  him  from  i>ast  debts  as  far  as  state  legislation  can  do  so.*' 

This  expression  of  Chief  Justice  Jackson  is  quoted  with  approval, 
Justice  Lumpkin  remarking:  "The  act  does  in  many  respects  re- 
semble the  bankruptcy  acts  of  congress." 

When  we  refer  to  Comer  v.  Coates,  supra,  we  find  an  extensive 
discussion  of  this  act,  and  an  authoritative  construction,  which,  it 
is  superfluous  to  say,  is  binding  upon  the  courts  of  the  United 
States.  Quoting  the  first  section,  Chjef  Justice  Jackson,  on  page 
493,  69  Ga.,  remarked : 

''The  first  section  seems  to  contemplate  the  trader  engaged  in  his  avoca- 
tion or  trade  at  the  time  the  creditor  would  bring  him  into  a  sort  ot  bankrupt 
court,  shut  up  his  business,  and  administer  his  assets." 

It  will  be  observed  that  this  applies  as  well  to  an  insolvent  cor- 
poration, not  municipal,  as  to  a  trader.  After  completing  his  re- 
citals from  the  statute,  the  learned  chief  justice  continues : 

"So  that  the  scheme  of  the  act  evidently  is  to  make  persons,  natural  or 
artificial,  who  are  engaged  in  business  of  certain  ^Inds,  pay  their  debts  at 
maturity  on  demand,  or  on  failure  thereof,  if  insolvent,  to  close  up  that 
business,  and  stop  further  imposition  on  the  community.  A  penalty  is  put 
upon  them  if  they  fail  to  pay  until  they  become  insolvent  That  penalty  is 
that  equity  will  seize  their  effects  and  administer  their  property  while  in 
life.  If  they  have  already  ceased  to  transact  business,  then  the  penalty  is 
paid  already,  and  the  act  becomes  inoperative." 

And,  concluding  this  line  of  reasoning,  he  adopts  the  construction 
quoted  by  Justice  Lumpkin,  above: 

*'It  is  putting  a  grader  in  bankruptcy,  and  relieving  him  from  past  debts, 
as  far  as  state  legislation  can  do." 

It  is  to  be  observed  that  this  proceeding  by  the  creditors  may  be 
instituted  upon  a  simple  contract  debt.  No  lien  is  necessary,  judg- 
ment or  otherwise;  no  return  of  nulla  bona,  as  usual  with  cred- 
itors' bills,  is  essential.  It  is  not  a  remedy  which  would  have 
any  standing  in  a  court  governed  by  the  doctrines  of  general  equity 
jurisprudence. 

An  analysis  of  the  provisions  of  the  bill  filed  in  the  superior  court 
will  demonstrate  that  it  is  an  attempt  to  administer  the  assets  of 
this  bankrupt  corporation.  The  corporation  is  alleged  to  be  in- 
solvent. Its  indebtedness,  not  only  to  the  complainant,  who  brings 
the  bill,  but  to  a  number  of  other  persons  who  are  not  made  par- 
ties, is  set  out  in  extenso.  Judgments  against  it  are  scheduled.  Its 
indebtedness  on  open  accounts  is  stated,  as  the  act  requires.  As 
the  act  requires,  it  is  alleged  that  the  complainant  demanded  of  the 
defendant  payment  of  that  portion  of  the  indebtedness  which  has 
matured,  and  that  the  defendant  has  failed  to  pay.  The  bill  also  con- 
tains this  pregnant  allegation : 

"Petitioner  further  submits  to  the  court  that  in  the  present  lamentable 
condition  of  the  defendant's  affairs  the  interposition  of  a  court  of  equity 
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Is  absolutely  demanded,  both  in  the  interest  of  the  petitioners  as  well  as  of 
the  defendant  itself;  that  in  order  to  avoid  a  multiplicity  of  costly  suits  at 
law,  and  to  avoid  the  needless  sacrifice  of  the  defendant's  property  and  of 
petitioner's  security,  a  court  of  equity,  through  its  receiver,  could  so  admin- 
ister and  wind  up  the  affairs  of  said  company,  converting  its  property  and 
assets  into  cash  at  the  earliest  practicable  date,  as  to  realize  for  the  defend- 
ant and  its  creditors  the  largest  possible  price  and  value  for  its  various 
assets." 

Among  the  prayers  is  one  that  a  permanent  receiver  be  appointed 
to  take  possession  of  the  entire  property  and  assets  of  every  de- 
scription whatsoever,  to  administer  the  same  under  the  direction 
and  orders  of  the  court,  and  to  convert  the  same  into  cash  at  some 
early  day  for  prompt  distribution  among  its  various  creditors  ac- 
cording to  their  respective  priorities.  A  further  prayer  is  that  "all 
the  other  creditors  of  the  said  defendant  company  be  allowed  to 
become  parties  to  this  proceeding,  which  plaintiff  prays  may  be  taken 
as  a  creditors'  bill,  for  the  purpose  of  protecting  the  rights  of  all 
parties  at  interest." 

It  is  impossible,  we  think,  to  conceive  of  a  bill  more  essentially  a 
bankruptcy  proceeding.  It  is  true  that  there  is  no  prayer  that  the 
defendant  shall  be  granted  his  discharge  by  the  chancellor  of  the 
state  court,  but  the  act  quoted  above  empowers  this.  It  is,  how- 
ever, said  that  this  is  not  a  bankruptcy  proceeding,  because  there 
is  but  one  complainant,  and  before  the  state  court  is  authorized  to 
take  jurisdiction  on  a  case  of  this  character  it  requires  three  cred- 
itors to  unite  as  parties  plaintiff;  that  is  to  say,  that,  as  the  bill 
could  have  no  standing  in  the  state  court  under  the  statute,  it  should 
be  given  full  force  and  effect  here  to  defeat  the  jurisdiction  of  this 
court  in  bankruptcy.  This  contention  seems  to  be  based  upon  a 
misconception  of  the  state  insolvency  law  itself.  It  does  not  re- 
quire that  there  should  be  three  parties  plaintiff,  but  that  one-third 
of  the  indebtedness  shall  be  represented  by  the  complainants.  Non 
constat  but  that  this  is  true  with  the  present  bill. 

It  is  further  contended  that  the  bill  is  framed  under  section  2770 
of  the  Code,  which  provides  for  an  ordinary  foreclosure  suit  in 
equity,  as  authorized  by  the  law  and  practice  of  courts,  both  state 
and  federal.  That  section  provides  that  "the  holder  of  any  mort- 
gage on  real  or  personal  property,  or  both,  shall  be  at  liberty  to 
foreclose  such  mortgage  in  equity  according  to  the  practice  of  courts 
of  equity  as  well  as  by  the  methods  prescribed  in  the  Code."  The 
latter  clause  refers  to  the  statutory  method  for  foreclosure.  But  the 
contention  that  this  is  an  ordinary  foreclosure  in  equity  seems  to  be 
wholly  contradicted  by  the  averments  and  prayers  of  the  proceeding 
m  the  superior  court.  Foreclosure  in  equity,  under  the  section  just 
quoted,  does  not  require  any  allegation  of  insolvency  on  the  part 
of  the  mortgagor,  yet  here  it  is  alleged  to  be  insolvent.  It  does 
not  require  an  allegation  that  the  amount  due  has  been  demanded, 
yet  here  the  allegation  of  demand  is  carefully  made.  A  mortgagee 
is  only  concerned  with  his  own  debt ;  here  the  debts  of  many  other 
creditors  are  set  out  and  described.  To  a  proceeding  to  foreclose 
a  mortgage,  other  creditors,  and  particularly  general  creditors, 
would  be  improper  parties;   here  the  bill  prays  that  they  may  be 
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allowed  to  become  parties.  In  foreclosure  proceedings  a  mort- 
gagee is  concerned  only  with  the  specific  property  mortgaged ;  liere 
the  complainant  in  the  state  court,  by  apt  averments  and  prayers, 
seeks  to  bring  in,  not  only  the  mortgaged  property,  but  all  the  other 
assets  not  covered  by  his  mortgage.  In  a  bill  for  foreclosure  the 
mortgagee  has  no  right  to  concern  himself  with  the  general  admin- 
istration of  his  debtor's  estate,  or  with  the  general  welfare  of  the 
debtor ;  here,  with  a  solicitude  almost  paternal,  the  complainant  de- 
plores the  lamentable  condition  of  the  bankrupt's  affairs,  and  in- 
sists that  the  interposition  of  a  court  of  equity  is  absolutely  de- 
manded, both  in  the  interest  of  the  defendant  as  well  as  of  the  plain- 
tiff. In  other  words,  every  requisite  of  the  state  bankrupt  act  is 
set  out  with  peculiar  care  in  the  proceeding  in  the  superior  court 
under  consideration,  and  not  one  of  the  features  pointed  out  is  essen- 
tial in  a  bill  for  ordinary  foreclosure  in  equity,  contemplated  by  sec- 
tion 2770  of  the  Code.  Thus  it  appears  that  the  proceeding  in  the 
state  court  conforms  in  every  substantial  respect  to  the  requisites 
of  the  state  insolvency  or  bankrupt  legislation,  and  this  court  cannot 
shut  its  eyes  to  the  general  character  of  the  proceeding,  merely  be- 
cause it  is  declared  to  be  an  ordinary  bill  for  foreclosure.  The  char- 
acter of  a  proceeding  in  court  is  to  be  tested  by  what  may  be  accom- 
plished under  it,  and  it  cannot  be  denied  that  the  superior  court  of 
the  state  under  this  pleading  could  administer  the  assets  of  the  bank- 
rupt corporation,  and  distribute  them  according  to  state  laws,  as  to 
preferences,  priorities,  and  the  like,  as  eflfectually  and  completely  as 
might  be  done  by  the  bankruptcy  courts  in  obedience  to  the  national 
law  intended  to  affect  the  same  persons  and  the  same  subject-mat- 
ter. The  conclusion  is  inexorable  that  the  bill  described  is  a  state 
insolvency  proceeding,  and  the  question  to  be  determined  is,  will  the 
courts  of  the  United  States  permit  its  use  to  oust  the  jurisdiction  of 
this  court,  and  thus  nullify  the  act  now  in  operation,  entitled  "An 
act  to  establish  an  uniform  system  of  bankruptcy  throughout  the 
United  States"?  If  competent  in  this  case,  it  is  competent  in  all 
cases.  A  lienholder  may,  in  the  state  court,  be  the  creator  of  an  inde- 
pendent bankruptcy  system  of  his  own.  The  result  may  be  that  the 
bankruptcy  courts  must  sit  idly  by,  and,  despite  the  appeals  of  credit- 
ors, see  the  assets  of  bankrupts  distributed  under  the  state  laws, 
where  preferences  to  favored  creditors  are  not  only  allowed,  but 
encouraged,  and  practically  every  other  purpose  of  congress,  as  ex- 
pressed m  the  act  of  1898,  confounded  and  set  at  naught.  What  is  of 
great  concern  to  the  creditors  before  the  court  is  the  fact  that  the 
respondent  Carling  is  in  possession  of  all  the  assets  of  the  company 
now  adjudicated  bankrupt.  They  insist  in  their  application  that  for 
the  preservation  of  these  values  the  marshal  should  take  possession, 
and,  from  the  application  and  the  record,  the  court  finds  this  to  be 
triie.  It  may  be  added  that  the  duty  of  Carling  to  surrender  this 
property,  particularly  that  not  covered  by  the  mortgage,  the  books 
and  accounts,  and  choses  in  action,  is  made  imperative  by  the  de- 
cision in  Tinsley  v.  Anderson,  171  U.  S.  loi,  18  Sup.  Ct.  805,  43 
L.  Ed.  91,  and  he  is  not  entitled  to  discharge,  even  on  habeas  corpus, 
until  this  is  done. 
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In  the  determination  of  this  important  question  there  are  certain 
well-settled  legal  principles  which  must  be  considered.  The  first 
of  these  is  fundamental,  and  is  found  in  clause  2  of  article  6  of  the 
constitution  of  the  United  States.  It  provides :  "This  constitution, 
and  the  laws  of  the  United  States  which  shall  be  made  in  pursuance 
thereof,  and  all  treaties  made,  or  which  shall  be  made,  under  the 
authority  of  the  United  States,  shall  be  the  supreme  law  of  the  land, 
and  the  judges  of  every  state  shall  be  bound  thereby,  anything  in 
the  constitution  or  law  of  any  state  to  the  contrary  notwithstanding." 
Clause  4,  §  8,  art.  i,  of  the  constitution  provides  "that  the  congress 
shall  have  power  to  establish  uniform  laws  on  the  subject  of  bank- 
ruptcies throughout  the  United  States."  It  must  be,  as  we  have 
seen,  a  uniform  law.  It  must  be  on  the  subject  of  bankruptcies 
throughout  the  United  States.  That  uniformity  must  extend  to  each 
state,  and  it  follows,  therefore,  that,  if  a  state  has  enacted  a  bank- 
ruptcy law  of  its  own,  when  congress  acts,  the  state  law  must  give 
way  to  the  uniform  national  law.  This  is  inevitable,  because  state 
laws  may  be  and  are  multiform,  and  not  uniform,  and  also  because 
the  law  of  congress  which  is  made  in  pursuance  of  the  constitution  is 
the  supreme  law,  when  brought  into  contraposition  to  the  law  of  the 
state.  This  supremacy  is  not  inimical  to  the  law  of  the  state,  for  the 
clause  of  the  constitution  I  have  read  is  expressly  adopted  as  the 
first  paragraph  of  the  first  section  of  the  Code  of  Georgia. 

The  proposition  that  the  state  bankrupt  law  is  suspended  by  the 
enactment  of  the  uniform  system  of  national  bankruptcy  is  as  clear 
upon  authority  as  it  must  inevitably  be  by  the  logic  of  the  supremacy 
of  national  law. 

In  the  case  of  Tua  v.  Carriere,  117  U.  S.  201-210,  6  Sup.  Ct.  565- 
570,  29  L.  Ed.  855-859,  this  is  clearly  settled.  The  question  arose 
under  the  laws  and  practice  of  Louisiana.  Justice  Woods  for  the 
court  quotes  with  approval  a  decision  from  Louisiana,  in  the  case 
of  Orr  V.  Lisso,  33  La.  Ann.  476,  which  declared  that  "the  insolvent 
laws  now  in  forc^  in  this  state  were  in  existence  in  1867,  when  con- 
gress adopted  a  uniform  system  of  bankruptcy";  and  the  court 
added:  "The  operation  and  effect  of  those  laws  were  suspended 
until  September  I,  1878,  when  the  general  bankruptcy  law  was  re- 
pealed ;"  and  the  supreme  court  holds  that  the  insolvency  law  of  the 
state  was  inoperative  while  the  bankruptcy  act  remained  in  force,  but 
that  with  the  repeal  of  the  bankruptcy  act  all  the  provisions  of  the  in- 
solvent law  of  Louisiana  became  valid  and  operative. 

In  Manufacturing  Co.  v.  Hamilton,  a  case  decided  in  December, 
1898,  which  I  find  printed  in  that  valuable  publication  the  American 
Bankruptcy  Reports  [volume  i,  p.  39,  (s.  c.  51  N.  E.  529)],  the  su- 
preme court  of  Massachusetts,  Judge  Knowlton  rendering  the  opin- 
ion, decided  the  question  squarely.     It  is  thus  stated : 

•The  question  In  this  case  Is  whether  this  act  so  far  superseded  the  Insol- 
vency laws  of  this  commonwealth  from  the  time  of  Its  passage  as  to  deprive 
our  courts  of  Jurisdiction  to  entertain  petitions  for  the  commencement  of 
Insolvency  proceedings  filed  after  July  1,  1898." 

After  stating  the  unquestionable  powers  of  congress,  the  court  on 
page  40,  I  Am.  Bankr.  R.,  and  page  530,  51  N.  E.,  states  that  "the 
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language  is  materially  different  from  that  of  the  bankruptcy  law  of 
1867."    The  learned  judge  remarks : 

"The  argument  that  the  change  in  question  was  intentional  is  almost  irre- 
sistible. The  act  is  to  go  Into  full  force  and  effect  upon  its  passage;  that  Is 
to  say,  the  rights  of  all  persons  in  the  particulars  to  which  the  act  refers 
are  to  be  determined  by  the  act  from  the  time  of  its  passage.  Among  these 
rights  is  the  right  to  have  InsolTent  estates  settled  in  bankruptcy  mider  the 
provisions  of  the  act,  Including  the  rights  to  have  the  acts  of  banlcruptcy 
affecting  the  settlement  of  estates  determined  by  it  (section  3),  to  have  the 
rights  of  debtors  to  file  voluntary  petitions,  and  of  creditors  to  file  involun- 
tary petitions,  determined  by  it  (section  4),  and  have  preferences  and  liens 
governed  by  the  provisions  of  it  (sections  60,  (TT).  These  various  provisions, 
affecting  the  rights  and  conduct  of  debtors  and  creditors,  are  different  from 
those  previously  existing  in  most  of  the  states,  and  perhaps  different  from 
those  found  in  the  laws  of  any  state,  and  they  supersede  all  conflicting  provi- 
sions. The  only  saving  clause  [says  the  learned  judge]  affecting  the  juris- 
diction of  the  state  courts  provides  for  cases  commenced  in  those  courts  be- 
fore the  passage  of  the  act." 

As  we  have  seen,  the  insolvency  proceeding  in  this  cause  was  filed 
long  after  that  date.  After  stating  that  the  proceedings  commenced 
in  the  state  court  after  the  passage  of  the  act  are  unauthorized,  the 
court  concludes : 

"We  are  of  opinion  that  the  language  was  chosen  to  make  clear  the  pur- 
pose of  congress  that  the  new  system  of  bankruptcy  should  supersede  all 
state  laws  in  regard  to  Insolvency  from  the  date  of  the  passage  of  the  stat- 
ute." 

This  case  has  the  high  authority  arising  from  the  unanimous 
opinion  of  that  renowned  court. 

This  is,  however,  no  new  doctrine.  In  Sturges  v.  Crowninshield, 
4  Wheat.  122,  4  L.  Ed.  529,  decided  in  1819,  Chief  Justice  Marshall, 
while  holding  that  the  state  had  authority  to  establish  bankrupt  laws, 
declared : 

"If  in  the  opinion  of  congress  uniform  laws  concerning  bankrupts  ought 
to  be  established,  it  does  not  follow  that  partial  laws  may  not  exist,  or  that 
state  legislation  on  the  subject  must  cease.  It  is  not  the  mere  existence 
of  the  power,  but  its  exercise,  which  is  incompatible  with  the  exercise  of  the 
same  power  by  the  states.  It  is  not  the  right  to  establish  these  uniform  laws, 
but  their  actual  establishment,  which  is  inconsistent  with  the  partial  acts 
of  the  states." 

It  is  true  that  in  two  cases  (Ex  parte  Ziegenfuss  [Sup.  Ct.  N.  C] 
24  N.  C.  463,  and  Reed  v.  Taylor,  32  Iowa,  209,  7  Am.  Rep.  180)  it 
was  held  that  the  insolvency  laws  continue  to  exist  and  to  operate 
with  full  vigor  until  the  bankruptcy  law  attaches  upon  the  person 
and  property  of  the  bankrupt,  and  that  until  it  is  judicially  ascertained 
that  the  petitioner  is  a  person  entitled  to  the  benefit  of  the  bankrupt 
law,  by  being  adjudged  a  bankrupt  by  a  decree  of  the  court,  he  is  sub- 
ject to  insolvency  laws.  These  cases,  if  acceptable,  would  not  be  ap- 
plicable here,  because  adjudication  in  bankruptcy  is  already  had. 
The  overwhelming  weight  of  authority,  however,  is  that,  if  suits  are 
commenced  under  the  provisions  of  state  insolvency  laws  after  the 
bankrupt  act  goes  into  operation,  all  of  the  proceedings  in  the  state 
uourts  are  null  and  void.  Indeed,  with  regard  to  Ex  parte  Ziegen- 
fuss, supra,  Mr.  Gould,  the  learned  author  of  the  notes  to  2  Kent, 
Comm.  (14th  Ed.)  391,  informs  us  that  "this  case  has  been  overruled, 
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and  I  think  very  justly."    In  Griswold  v.  Pratt,  9  Mete.  16,  it  was 
adjudged : 

"While  the  bankruptcy  law  of  the  United  States  Is  in  force,  It  destroys  the 
validity  of  the  operation  of  the  state  Insolvency  law,  even  though  no  proceed- 
ing be  had  under  It  at  the  time.  The  one  system  supersedes  the  other,  for 
they  would  in  their  proceedings  be  repugnant  to  each  other." 

This  conclusion  would  seem  scarcely  open  to  controversy,  in  view 
of  section  711  of  the  Revised  Statutes,  which  provides  in  express 
terms  that  the  jurisdiction  of  all  matters  and  proceedings  in  bank- 
ruptcy in  the  courts  of  the  United  States  shall  be  exclusive  of  the 
courts  of  the  several  states.  It  needs  no  elucidation  to  satisfy  the 
mind  that,  if  jurisdiction  of  a  particular  topic  is  exclusively  intrusted 
to  the  national  courts,  no  other  courts  have  any  jurisdiction  with  re- 
gard to  it.  A  multitude  of  cases  on  this  subject  are  collected  and  dis- 
cussed in  Manufacturing  Co.  v.  Hamilton,  note,  on  pages  41-44,  i 
Am.  Bankr.  R.  (s.  c.  51  N.  E.  529),  and  the  proposition  is  sustained 
that,  after  the  bankruptcy  act  takes  effect,  proceedings  under  in- 
solvency laws  of  the  state,  so  far  as  they  relate  to  the  same  subject- 
matter  and  affect  the  same  persons  as  the  bankruptcy  act,  are  ipso 
facto  null  and  void.  The  recent  ruHngs  of  the  United  States  courts 
with  entire  unanimit)'  sustain  this  proposition.  In  re  Bruss-Ritter  Co., 
I  Am.  Bankr.  R.  58,  90  Fed.  651  (district  court  of  Wisconsin,  decided 
by  Judge  Seaman,  December  10,  1898) ;  In  re  Etheridge  Furniture 
Co.,  I  Am.  Bankr.  R.  112,  92  Fed.  329  (United  States  district  court 
for  district  of  Kentucky,  decided  by  Judge  Barr,  February  14,  1899). 
There  it  was  also  held  that  where,  under  an  insolvency  act,  the  state 
court  takes  possession  and  is  administering  the  property,  if  afterwards 
an  involuntary  petition  in  bankruptcy  is  filed  against  the  assignor, 
based  upon  the  assignment,  the  court  of  bankruptcy  may  and  ought 
to  appoint  a  receiver  to  take  charge  of  the  assigned  property  pending 
the  filing  of  the  petition  and  the  appointment  of  a  trustee  in  bank- 
ruptcy. In  the  case  now  under  consideration  the  filing  of  these  in- 
solvency proceedings  in  the  state  court  is  alleged  as  an  act  of  bank- 
ruptcy. In  re  McKee,  i  Am.  Bankr.  R.  311.  The  state  court  in 
Kentucky  held  that  to  the  extent  that  state  statutes  dealt  with  any 
subject  of  bankruptcy  covered  by  the  national  act  it  must  give  way, 
and  that  to  whatever  extent  congress  has  provided  a  remedy  or 
prescribed  procedure  its  authority  is  paramount.  The  district  court 
of  the  Southern  district  of  Illinois,  in  Re  Curtis,  I  Am.  Bankr.  R. 
440,  91  Fed.  737,  held  that  a  law  which  was  in  legal  effect  a  general 
insolvency  law  of  IlHnois  is  superseded  by  the  bankruptcy  act  of  1898, 
and  that  proceedings  commenced  under  it  are  void  and  null,  not 
merely  voidable.  There,  as  here,  an  insolvency  act  had  been  con- 
strued by  the  state  supreme  court.  There,  as  here,  the  supreme  court 
of  the  state  had  held  that  it  was  essentially,  in  its  framework  and 
detail,  a  general  insolvent  law,  and  that  a  new  special  jurisdiction  had 
been  conferred,  through  the  instrumentality  of  which  an  insolvent 
debtor  may  make  an  entirely  equitable  distribution  of  his  effects 
among  his  creditors.  There,  as  here,  the  United  States  court  held 
that  this  construction  of  the  state  law  was. binding.  The  court  con- 
cludes:   "After  the  ist  day  of  July,  1898,  the  proceedings  in  state 
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courts  under  state  insolvency  laws  are,  as  against  proceedings  under 
the  national  bankruptcy  act,  coram  non  judice.  Such  proceedings 
liave  no  validity,  no  more  than  have  proceedings  in  a  state  court, 
when  once  a  cause  has  been  properly  removed  therefrom  into  the 
federal  court."  Steamship  Co.  v.  Tugman,  io6  U.  S,  Ii8,  i  Sup.  Ct. 
58,  27  L.  Ed.  87,  and  Crehore  v.  Railway  Co.,  131  U.  S.  241,  9  Sup. 
Ct.  692,' 33  L.  Ed.  144.  To  understand  the  strength  of  this  analogy, 
in  Crehore's  Case  it  was  held  that,  after  a  case  was  removed,  the 
state  court  is  thereafter  without  jurisdiction,  that  its  rightful  juris- 
diction comes  to  an  end,  and  that  it  has  absolutely  ceased,  and  the 
jurisdiction  of  the  United  States  court  immediately  attached.  And  in 
the  case  of  Steamship  Co.  v.  Tugman  not  only  are  the  same  princi- 
ples also  announced,  but  it  is  declared  that,  after  the  jurisdiction  of 
the  United  States  court  has- attached,  it  could  not  be  restored  to  the 
state  court  by  consent  of  the  parties.  See  In  re  Richards,  2  Am. 
Bankr.  R.  506,  94  Fed.  633;  In  re  Wright,  2  Am.  Bankr.  R.  592, 
95  Fed.  807,  decision  by  Judge  Lowell. 

It  is,  moreover,  true  that  the  decisions  of  the  supreme  court  of 
Georgia  are  not  in  any  manner  in  conflict  with  these  authorities.  In 
the  case  of  Dodd  v.  Hammock,  59  Ga.  403,  Chief  Justice  Jackson  for 
the  court  has  expressly  declared : 

•'Whatever  may  have  been  the  concurrent  Jurisdiction  of  the  state  court 
with  the  courts  of  the  United  States  In  such  cases  prior  to  the  adoption  of  the 
Revised  Statutes  of  the  United  States,  section  711  thereafter  vested  the  ex- 
clusive Jurisdiction  In  the  courts  of  the  United  States." 

And  in  Dodd  v.  Middleton,  63  Ga.  635,  that  learned  judge  declared 
for  the  court : 

"I  am  of  the  opinion  that  when  the  estate  of  the  bankrupt  Is  administered 
one  court  should  administer  it  The  framers  of  the  American  constitution 
seemed  to  have  had  unity  of  administration  in  view  when  congress  was  in- 
vested with  power  to  pass  uniform  laws  on  the  subject  of  bankruptcy.  Un- 
less uniformly  administered,  that  uniform  enactment  becomes  almost  neces- 
sarily multiform." 

The  views  of  American  text  writers  of  the  highest  repute,  and  at 
varying  periods  of  the  history  of  our  jurisprudence,  are  strictly  in 
consonance  with  the  judicial  precedents.  Chancellor  Kent,  on  page 
390  of  the  first  volume  of  his  great  Commentaries,  which  cover  the 
entire  field  of  American  jurisprudence,  while  stating  the  right  of  a 
state  to  enact  insolvency  laws,  declares :  "There  must  be  no  act  of 
congress  in  existence  on  the  subject  conflicting  with  such  law." 

In  the  recent  treatise  on  American  Law  by  that  well-known  writer 
James  Dewitt  Andrews,  published  in  1900,  on  page  396,  in  the  dis- 
cussion of  this  topic  under  the  bankruptcy  law  now  in  force,  it  is 
stated  that  all  proceedings  under  the  state  insolvency  laws  were 
superseded  by  the  passage  of  the  United  States  bankruptcy  act.  The 
author  cites  In  re  Rouse,  Hazard  &  Co.,  33  C.  C.  A.  356,  91  Fed. 
96,  and  other  authorities. 

In  the  well-known  and  valuable  work  of  Coll.  Bankr.  (3d  Ed.), 
published  in  1900,  on  pages  41  and  42,  it  is  stated  that  "proceedings 
under  state  insolvency  laws  since  the  passage  of  the  general  bank- 
ruptcy act  are  void,  whether  or  not  bankruptcy  proceedings  follow." 
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An  assignment  is  an  act  of  bankruptcy,  but  it  is  merely  voidable. 
Insolvency  proceedings  are  absolutely  void.    Coll.  Bankr.  (3d  Ed.) 

477,  478. 

From  these  considerations  the  conclusion  seems  irresistible  that 
the  appointment  of  the  respondent  Carling  as  receiver  under  the 
insolvency  proceedings  in  the  state  court,  these  having  been  com- 
menced while  the  present  bankruptcy  law  was  operative,  is  null  and 
void,  and  may  be  so  held  in  any  court  when  it  becomes  material  to 
the  interest  of  the  parties  to  consider  it.     Code  Ga.  §  5369. 

It  is,  however,  insisted  with  great  earnestness  that  the  doctrine 
of  comity  between  the  courts  of  the  state  and  of  the  United  States 
forbids  us,  through  the  marshal,  to  take  possession  and  administer 
the  assets  of  this  bankrupt  company,  although  they  are,  as  plainly 
seen,^held  without  warrant  of  state  law,  and  in  violation  of  the  orders 
of  this  court.  It  can  be  justly  claimed  that  no  court  has  been  more 
constant  in  its  efforts  to  preserve  that  comity  which  is  so  salutary  to 
the  public  when  concurrent  jurisdiction  between  its  courts  exists. 
Many  cases  might  be  cited,  but  Tefft  v.  Sternberg,  40  Fed.  2,  5  L.  R. 
A.  221,  will  suffice.  Here,  however,  we  have  seen,  not  only  that  there 
is  no  concurrent  or  co-ordinate  jurisdiction,  but  that  the  jurisdiction 
of  the  bankruptcy  court  is  exclusive ;  that  the  state  law  is  suspend- 
ed ;  and  therefore  that  the  state  court  has  no  jurisdiction  at  all. 
With  much  deference  to  the  honorable  the  superior  court  of  Bibb 
county,  we  are  yet  constrained  to  hold  that  comity  cannot  confer 
jurisdiction,  and  its  exercise  cannot  impart  validity  to  orders  and 
decrees  which  are  in  themselves  null  ^nd  void.  Besides,  it  appears  ' 
from  the  order  of  the  distinguished  and  learned  judge  presiding  in  the 
state  court,  set  out  in  the  response,  that  he  has  directed  his  receiver 
to  appear  before  this  court,  and  make  answer  here  why  he  should 
not  be  required  to  turn  over  tne  property. 

Upon  an  attentive  consideration  of  the  argument  of  respondent's 
counsel,  it  seems  easy  to  distinguish  every  case  cited  from  the  prin- 
ciple and  authorities  which  lead  to  the  conclusion  that  the  state  court 
is  without  jurisdiction,  and  that  the  bankrupt  court  must  take  posses*- 
sion  and  administer  the  assets  of  the  bankrupt  company. 

In  Mayer  v.  Hellman,  91  U.  S.  502,  23  L.  Ed.  401,  Justice  Field, 
for  the  court,  declared  the  statute  of  Ohio  is  not  an  "insolvent  law," 
in  any  proper  sense  of  the  term.    He  continues : 

'There  is  nothing  In  the  act  resembling  an  insolvent  law.  There  was  an 
Insolvent  law  in  the  state,  but  the  assignment  in  question  was  not  made  in 
pursuance  of  any  of  its  provisions." 

In  McKenna  v.  Simpson,  129  U.  S.  506,  9  Sup.  Ct.  365,  32  L.  Ed. 
^7y  the  assignee  in  bankruptcy  sought  the  state  court,  and  having 
chosen  his  forum,  and  having  lost  his  case,  the  supreme  court  held 
that  the  jurisdiction  of  the  state  court  was  complete,  and  it  could  see 
no  federal  quesjtion  to  justify  its  interposition. 

In  Moran  v.  Sturges,  154  U.  S.  256,  14  Sup.  Ct.  1019,  38  L.  Ed. 
981,  where  there  was  a  seizure  by  the  state  court  of  certain  tug  boats, 
while  the  supreme  court  announced  that  it  is  a  rule  of  general  applica- 
tion that  where  property  is  in  the  actual  possession  of  one  court,  with 
competent  jurisdiction,  such  possession  cannot  be  disturbed  by  pro- 
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cess  out  of  another  court,  yet,  it  being  an  admiralty  case,  the  court, 
relying  on  section  711  of  the  Revised  Statutes,  held  that  the  state 
court  had  no  jurisdiction,  and  that  its  judgment  was  an  unlawful  in- 
terference with  the  jurisdiction  of  the  district  court.  There,  too,  the 
exclusive  jurisdiction  in  admiralty  was  exerted  to  nullify  a  state  pro- 
ceeding in  insolvency. 

In  the  case  of  Shields  v.  Coleman,  157  U.  S.  168,  15  Sup.  Ct.  570, 
39  L.  Ed.  660,  the  simple  question  was,  as  stated  by  Justice  Brewer, 
"that  of  the  jurisdiction  of  the  federal  court  to  appoint  a  receiver 
and  take  railroad  property  out  of  the  possession  of  a  receiver  appoint- 
ed by  the  state  court."  There,  however;  the  receiver  of  the  state 
court  was  duly  appointed.  The  jurisdiction  of  the  state  court  was 
recognized  as  concurrent  jurisdiction,  and  there  the  state  court  first 
took  possession. 

The  cases  under  the  bankruptcy  act  of  1898,  which  were  cited 
by  counsel  for  respondent,  are  easily  distinguishable  from  that 
at  bar.  In  most  of  these  there  was  a  trustee  applying  to  the  bank- 
ruptcy court  for  relief,  and,  under  the  doctrine  announced  in 
Bardes  v.  Bank,  178  U.  8.524,  20  Sup.  Ct.  1000,  44  L.  Ed.  1175,  relief 
could  not  be  granted.  In  Re  Price  (D.  C.)  92  Fed.  987,  the  receiver 
in  the  state  court  was  appointed  October  6,  1896,  on  dissolution  of 
partnership,  nearly  two  years  before  the  bankruptcy  law  was  enacted. 
In  Re  Holloway  (D.  C.)  93  Fed.  638,  the  suit  in  the  state  court  com- 
menced in  1897,  and  went  to  judgment  long  before  the  passage  of 
the  bankruptcy  act.  There,  too,  the  trustee  applied  to  the  bankrupt 
court  for  an  order  for  delivery  of  property  held  under  foreclosure 
of  mortgage.  The  mortgage  was  not  questioned,  and  the  amount 
exceeded  the  value  of  the  property.  In  Ex  parte  Sharp  (D.  C.)  95 
Fed.  63s,  a  trustee  applied  to  the  bankruptcy  court  to  compel  a  sher- 
iff to  deliver  assets  held  under  an  attachment.  Refusal  was  justified 
upon  the  principle  decided  in  Bardes  v.  Bank,  supra.  In  Re  Klein 
(D.  C.)  97  Fed.  31,  a  permanent  trustee  had  been  appointed,  and  his 
application  was  of  course  refused,  although  the  proceeding  in  the 
state  court  was  enjoined  until  he  could  sue  there.  In  Re  Gerdes 
(D.  C.)  102  Fed.  318,  there  was  a  petition  by  a  trustee  addressed  to 
the  referee  to  enjoin  the  foreclosure  of  a  mortgage  in  the  state  court. 
This  was  dismissed  because  not  properly  filed,  and  did  not  make 
a  case  entitling  the  trustee  to  the  relief  sought.  In  Frazier  v.  Trust 
Co.,  40  C.  C.  A.  76,  99  Fed.  707,  and  Trust  Co.  v.  Benbow,  96  Fed. 
514,  the  insolvency  proceedings  had  been  begun  in  the  state  court, 
and  a  receiver  appointed  thereunder  four  years  before  the  passage  of 
the  bankruptcy  act.  In  Re  Kavanaugh  (D.  C.)  99  Fed.  928,  the  state 
court  had  acquired  jurisdiction  before  the  bankruptcy  act  was  passed, 
and  the  adjudication  was  not  based  upon  any  of  the  transfers  assailed. 
In  re  Lesser  (D.  C.)  100  Fed.  433,  was  an  application  by  the  trustee 
to  the  bankruptcy  court  to  stay  a  suit  or  creditors'  bill  against  an  in- 
solvent debtor  in  the  state  court  wherein  the  suit  had  been  com- 
menced and  the  receiver  had  been  appointed  in  1896.  In  re  Porter 
(D.  C.)  109  Fed.  Ill,  was  an  application  by  a  trustee  for  relief  from 
mortgage  foreclosure  in  the  state  court,  on  specific  property  worth 
less  than  the  debt.    The  court  held  that  it  had  the  right  to  interfere, 
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but,  in  the  exercise  of  its  discretion,  declined  to  do  so.  In  Heath  v. 
Shaffer  (D.  C.)  93  Fed.  647,  the  trustee  applied  to  the  bankruptcy 
court,  after  he  had  been  made  a  party  in  the  state  court,  for  relief  con- 
cerning the  foreclosure  of  a  mortgage  on  specific  property.  He  had 
chosen  his  forum.  And  in  Re  Kersten,  no  Fed.  929,  the  question 
before  the  court  was  whether  Kersten  should  be  adjudged  bankrupt, 
and  the  dicta  as  to  what  course  the  trustee  should  pursue  were  not  in 
any  manner  in  issue,  and  must  be  regarded  as  obiter. 

Very  strong  reliance  is  placed  by  counsel  for  the  respondent  on  the 
language  of  the  circuit  court  of  appeals  of  the  Fifth  circuit,  in  Re 
Seebold,  45  C.  C.  A.  117,  105  Fed.  910.  It  is  true  that  with  his  ac- 
customed vigor  and  clearness  Judge  McCormick  in  that  case  re- 
marked : 

"There  is  no  provision  In  the  pr'esent  bankruptcy  law  which  authorizes  or 
permits  courts  of  bankruptcy,  by  the  use  of  either  summary  or  plenary  pro- 
cess, to  stop  proceedmpjs  of  a  state  court  in  a  suit  in  which  It  had  already, 
before  the  institution  of  the  proceeding  in  bankruptcy,  obtained  possession 
of  the  subject-matter  and  Jurisdiction  of  the  parties." 

There,  however,  the  court  was  held  to  be  of  competent  origi- 
nal jurisdiction.  There,  too,  the  property,  subject  to  the  privilege 
and  right  of  pledge,  was  in  the  hands  of  an  officer  of  the  state  court. 
Judgment  had  been  rendered,  execution  issued,  property  seized  and 
advertised  for  sale,  before  the  institution  of  proceedings  in  bank- 
ruptcy. These  were  voluntary  proceedings  instituted  on  the  part 
of  the  bankrupt,  and  were  doubtless  intended  to  defeat  the  apparently 
meritorious  demand  which  had  been  adjudicated,  and  finally  con- 
cluded, in  the  state  court. 

The  bankruptcy  here  is  involuntary,  and  the  proceeding  in  the  state 
court,  whatever  may  be  said,  is  not  merely  to  enforce  a  particular 
debt,  but  is  designed  to  wind  up  the  estate  of  the  bankrupt,  with 
power  in  that  court  to  grant  him  a  discharge.  This  is  all  competent 
to  be  done  if  the  proceeding  in  the  state  court  is  not  suspended.  In 
other  words,  it  is,  as  decided  by  the  supreme  court  of  Georgia,  a  state 
bankruptcy  case,  which  is  here  adroitly  used  by  the  plaintiff  therein  to 
defeat  entirely  in  this  case  the  force  and  effect  of  the  national  bank- 
ruptcy law,  and  the  rightful  jurisdiction  of  the  bankruptcy  court  of 
the  United  States. 

For  the  reasons  stated,  we  are  constrained  to  conclude  that  the 
answer  which  the  receiver,  who  is  a  party  defendant  to  the  bill  now 
before  the  court,  has  been  directed  to  m^ke  to  this  court,  by  the 
honorable  the  superior  court  of  Bibb  county,  is  wholly  insufficient  in 
law,  that  the  orders  and  decrees  under  which  he  has  acted  are  null 
and  void,  and  that  his  possession  of  the  assets  of  the  bankrupt  is 
without  authority. 

An  order  will  be  granted  and  enforced  requiring  him  to  account 
for  and  surrender  these  assets  to  the  marshal. 
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UNITED  STATES  v.  NATIONAL  SUKETY  00.  OF  KANSAS  CITY,  MO, 

(District  Court,  W.  D.  Kentucky.    December  17,  1901.) 

Internal  Rbvenue—Dibtillbr's  Annual  Bond— Scope  of  Obligation. 

A  distiller's  "annual  bond,"  given  pursuant  to  Rev.  St.  §  3260,  and 
conditioned  that  he  "shall  faithfully  comply  with  all  the  provisions  of 
law  relating  to  the  duties  and  business  of  distillers,  and  shall  pay  all 
penalties  incurred  or  fines  Imposed  on  him  for  a  violation  of  any  of  the 
said  provisions,"  and  shall  keep  the  property  free  from  liens,  does  not 
bind  the  sureties  therein  to  the  payment  of  taxes  on  distilled  spirits, 
which  the  distiller  has  properly  deposited  in  a  bonded  warehouse,  and 
for  the  payment  of  the  taxes  on  which  he  has  given  a  warehouse  bond 
as  required  by  section  3203,  which  has  been  accepted  by  the  govern- 
ment; but  the  "duties  of  a  distiller,"  within  the  meaning  of  the  statute 
and  bond,  must  be  considered  as  having  been  performed  with  respect  to 
such  spirits  when  they  are  so  deposited,  and  an  acceptable  warehouse 
bond  given,  specifically  securing  the  payment  of  the  taxes  thereon. 

Action  on  Distiller's  Bond.    On  demurrer  to  reply. 

R.  D.  Hill,  U.  S.  Atty. 

Jas.  C.  Poston  and  R.  T.  Hough,  for  defendant. 

EVANS,  District  Judge.  This  action  was  instituted  by  the  United 
States  against  the  defendant  on  a  bond  executed  by  Wilson  Howard, 
a  distiller,  who  is  now  deceased,  as  principal,  and  by  the  defendant 
as  his  surety  thereon.    The  bond  is  as  follows : 

"Know  all  men  by  these  presents,  that  we,  Wilson  Howard,  of  Laurel 
Greek,  Kentucky,  as  principal,  and  National  Surety  Ck).,  of  Kansas  City,  Mo., 
as  sureties,  are  held  and  firmly  bound  unto  the  United  States  of  America 
in  the  full  and  Just  sum  of  four  hundred  dollars,  money  of  the  United 
States,  to  which  payment,  well  and  truly  to  be  made,  we  jointly  and  sever- 
ally bind  ourselves,  our  hehrs,  executors,  and  administrators,  firmly  by  these 
presents.  Sealed  with  our  seals,  and  dated  this  Sth  day  of  October,  A.  D. 
1896.  The  condition  of  the  foregoing  obligation  is  such  that  whereas,  the 
said  Wilson  Howard  has  been  engaged  in  the  business  of  distilling  on  and 
after  the  1st  day  of  May,  1896,  and  now  Intends  to  be  engaged  in  the  busi- 
ness of  a  distiller,  under  the  name  or  style  of  Wilson  Howard,  within  the 
Sth  collection  district  of  the  state  of  Kentucky,  to  wit,  at  distUlery  No.  126, 
situate  in  the  vicinity  of  Laurel  Creek,  county  of  Clay,  and  state  aforesaid: 
Now,  therefore,  if  the  said  Wilson  Howard  shall  In  all  respects  faithfully 
comply  with  all  the  provisions  of  law  in  relation  to  the  duties  and  business 
of  distillers,  and  shall  pay  all  penalties  incurred  or  fines  imposed  on  him  for 
a  violation  of  any  of  the  said  provisions,  and  has  not  suffered  and  shall 
not  suffer  the  lot  or  tract  of  land  on  which  the  distillery  stands,  or  any  part 
thereof,  or  any  of  the  distilling  apparatus,  to  be  incumbered  by  mortgage. 
Judgment,  or  other  lien  during  the  time  in  which  he  has  and  shall  carry 
on  said  business,  then  this  obligation  shall  be  void;  otherwise  it  shall  remain 
in  full  force.  We,  the  undersigned  obligors,  do  hereby  stipulate  and  agree 
to  be  held  to  and  bound  by  our  several  obligations  under  this  bond  on  and 
after  May  1st,  1896,  the  same  as  though  bond  had  been  executed  and  ap- 
proved on  that  day." 

The  only  breaches  of  its  terms  alleged  in  the  plaintiff's  petition  as 
amended  to  which  reference  need  be  made  are,  in  substance,  that 
certain  of  the  spirits  produced  by  the  distiller,  after  being  deposited 
in  the  warehouse,  were  removed  therefrom  by  him  without  the  pay- 
ment of  the  taxes  due  thereon  to  the  plaintiff.    To  these  averments 
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of  the  plaintiff's  petition  as  amended  the  defendant  answered  as  fol- 
lows : 

'That  each  and  every  package  of  spirits  mentioned  in  said  amended  peti- 
tion as  being  manufactured  and  warehoused  by  said  distiller,  Wilson  How- 
ard, was  lawfully  entered  and  deposited  in  a  distillery  warehouse  approved 
by  plaintiff,  and  a  bond  executed  and  delivered  by  said  Wilson  Howard 
and  accepted  by  the  plaintiff  conditioned  for  the  payment  of  the  tax  upon 
such  spirits  in  strict  accordance  with  the  laws  and  regulations  made  by 
plaintiff.  And  that  plaintiff  has  sued  and  obtained  Judgment  against  the 
obligors  on  said  warehousing  bonds  against  the  persons  executing  the  same, 
and  defendant  denies  that  it  has  not  well  and  truly  kept,  observed,  and 
complied  with  every  condition  and  requhrement  of  the  bond  set  forth  in 
this  suit" 

To  the  matter  thus  pleaded  by  the  defendant  the  plaintiff  replied 
as  follows : 

"The  plaintiff,  the  United  States  of  America,  for  reply  to  the  answer  of ' 
the  defendant,  states  that  execution  issued  on  its  judgment  against  the 
obligors  on  the  warehousing  bonds  mentioned  by  defendant  in  its  answer 
as  soon  as  it  could  procure  execution  thereon;  that  said  execution  was  issued 
before  the  1st  day  of  July,  1900,  was  directed  to  the  marshal  of  the  district 
of  Kentucky,  and  while  same  was  in  full  force  and  effect  was  placed  in 
the  hands  of  said  marshal  to  execute,  and  said  marshal,  after  duly  attempt- 
ing to  collect  same,  failed  to  and  could  not  collect  it  or  any  part  thereof,  and 
on  the  4th  day  of  December,  1900,  returned  said  execution  to  the  office  of 
the  clerk  of  this  court  in  substance,  'No  property  found  to  make  same  or 
any  part  thereof,'  December  4,  1900.  The  plaintiff  further  states  that  the 
surety  in  each  and  all  of  said  warehousing  bonds  is  William  Bishop;  that 
William  Bishop  has  no  property  whatever  subject  to  debt,  and  is  hopelessly 
insolvent;  that  the  principal  in  said  warehousing  bonds,  Wilson  Howard, 
has,  since  the  execution  of  said  bonds,  departed  this  life*  and  left  no  prop- 
erty whatever  to  pay  any  of  his  indebtedness." 

The  defendant  has  demurred  to  the  reply.  The  demurrer  has 
brought  into  review,  of  course,  all  the  pleadings  in  the  case,  the 
answer  included,  and  has  thus  raised  the  important  question  which 
is  to  be  determined,  and  which  has  received  the  very  careful  con- 
sideration of  the  court. 

The  internal  revenue  laws  (section  3260,  Rev.  St.)  as  amended  (21 
Stat.  145)  require  that  every  person  about  to  engage  in  the  business 
of  a  distiller  shall,  among  other  things,  execute  a  bond,  which,  in 
internal  revenue  parlance,  is  usually  known  as  the  "distiller's  annual 
bond";  the  provisions  of  that  section,  so  far  as  applicable  to  this 
case,  being  as  follows : 

"Every  person  intending  to  commence  or  to  continue  the  business  of  a 
distiller  shall,  on  filing  with  the  collector  his  notice  of  such  intention,  and 
before  proceeding  with  such  business,  and  on  the  first  day  of  May  of  each 
succeeding  year,  execute  a  bond  In  the  form  prescribed  by  the  commissioner 
of  internal  revenue,  conditioned  tJiat  he  shall  faithfully  comply  with  all  the 
provisions  of  law  relating  to  the  duties  and  business  of  distillers,  and  shall 
pay  all  penalties  incurred  or  fines  imposed  on  him  for  a  violation  of  any  of 
the  said  provisions;  and  that  he  shall  not  suffer  the  lot  or  tract  of  land  on 
which  the  distillery  stands,  or  any  part  thereof,  or  any  of  the  distilling  ap- 
paratus, to  be  incumbered  by  mortgage.  Judgment,  or  other  lien,  during  the 
time  in  which  he  shall  carry  on  said  business.  Said  bond  shall  be  with  at 
least  two  sureties,  approved  by  the  collector  of  the  district,  and  for  a  penal 
sum  of  not  less  than  *  *  *,  the  amount  of  tax  on  the  spirits  that  can 
be  distilled  in  his  distillery  during  a  period  of  fifteen  days.  But  in  no  caso 
shall  the  bond  exceed  the  sum  of  one  hundred  thousand  dollars." 

112F.— 22  ^  , 
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Many  other  duties  are  imposed  upon  the  distiller.  Under  sections 
3287  et  seq.,  spirits  are  required  to  be  drawn  from  the  receiving 
cistern,  and  placed  in  packages,  and,  after  being  gauged,  the  follow- 
ing requirements  are  prescribed  by  -section  3293  as  amended  (21 
Stat.  145),  which  is  in  this  language: 

"The  distiller  (or  owner)  of  all  spirits  removed  as  aforesaid  to  the  dis- 
tillery warehouse  shall,  on  the  first  day  of  each  month,  or  within  five  days 
thereafter,  enter  the  same  for  deposit  in  such  warehouse,  under  such  regu- 
lations as  the  commissioner  of  internal  revenue  may  prescribe.  Said  entry 
shall  be  In  ti*iplicate,  and  shall  contain  the  name  of  the  person  making  the 
entry,  the  designation  of  the  warehouse  in  which  the  deposit  Is  made,  and 
the  date  thereof,  and  shall  be  in  the  following  form: 

"  *Entry  for  Deposit  in  Distillery  Warehouse. 

"  'Entry  of  distilled  spirits  deposited  by  ,  in  distillery  warehouse 

in  the district  state  of ,  during  the  month  ending  on  the 

day  of Anno  Domini .* 

"And  the  entry  shall  specify  the  kind  of  spirits,  the  whole  number  of 
packages,  the  marks  and  serial  numbers  thereon,  the  number  of  gauge  or 
wine  gallons,  proof  gallons,  and  taxable  gallons,  and  the  amount  of  tax  on 
the  spirits*  contained  in  them;  all  of  which  shall  be  verified  by  the  oath  of 
the  distillery  (or  owner)  of  the  same  attached  to  the  entry.  The  said  dis- 
tiUer  (or  owner)  shall  at  the  time  of  making  said  entry  give  his  bond  In 
duplicate,  with  one  or  more  sureties,  satisfactory  to  the  collector  of  the  dis- 
trict, conditioned  that  the  principal  named  in  said  bond' shall  pay  the  tax 
on  the  spirits  as  specified,  in  the  entry,  or  cause  the  same  to  be  paid,  before 
removal  from  said  distillery  warehouse,  and  within  (eight)  years  from  the 
date  to  said  entry;  and  the  penal  sum  of  such  bond  shall  not  be  less  than 
the  amount  of  the  tax  on  such  distilled  spirits.  One  of  said  entries  shall  be 
retained  in  the  oflfice  of  the  collector  of  the  district,  one  sent  to  the  store- 
keeper in  charge  of  the  warehouse,  to  be  retained  and  filed  in  the  ware- 
house, and  one  sent  with  duplicate  of  the  bond  to  the  commissioner  of 
internal  revenue,  to  be  filed  in  his  ofiice. 

"A  new  bond  shall  be  required  In  case  of  the  death,  insolvency  or  removal 
of  either  of  the  sureties,  and  may  be  required  in  any  other  contingency  af- 
fecting its  validity  or  Impairing  its  efficiency,  at  the  discretion  of  the  com- 
missioner of  internal  revenue.  And  in  case  the  distiller  (or  owner)  fails  or 
refuses  to  give  the  bond  hereinbefore  required  or  to  renew  the  same,  or 
neglects  to  Immediately  withdraw  the  spirits  and  pay  the  tax  thereon,  or  if 
he  neglects  to  withdraw  any  bonded  spirits  and  pay  the  tax  thereon  before 
the  expiration  of  the  time  limited  in  the  bond,  the  collector  shall  proceed 
to  collect  the  tax  by  distraint,  issuing  his  warrant  of  distraint  for  the  amount 
of  tax  found  to  be  due,  as  ascertained  by  him  from  the  report  of  the  ganger 
if  no  bond  was  given,  or  from  the  terms  of  the  bond  If  a  bond  was  given. 
But  this  provision  shall  not  exclude  any  other  remedy  or  proceeding  pro- 
vided by  law." 

This  statutory  provision  sufficiently  indicates  the  necessary  stipu- 
lations of  the  warehousing  bond,  which  would  mature  eight  years 
after  its  execution,  or  earlier  should  the  distiller  desire  to  pay  the 
taxes  due  and  take  the  spirits  out  of  the  warehouse.  The  eight-year 
bonded  period  indicates  the  termination  of  the  limit  of  the  time  dur- 
ing which,  under  the  law  as  it  then  stood,  the  spirits  might  remain  in 
the  bonded  warehouse  for  the  purpose  of  maturing  before  the 
collection  of  the  taxes.  The  answer  shows  in  this  case  that  all 
the  spirits  distilled  by  Howard,  the  taxes  upon  which  are  sought  to 
be  recovered  in  this  action  on  the  distiller's  annual  bond,  were  duly 
deposited  in  the  proper  warehouse  pursuant  to  law,  and  that  when 
so  deposited  the  distiller  executed  a  bond  with  the  proper  stipula- 
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tions,  as  required  by  section  3293,  Rev.  St.,  expressly  binding  the 
parties  thereto  for  the  payment  of  the  taxes  to  become  due  eight 
years  thereafter,  and  upon  which  bond  a  person  other  than  the  de- 
fendant was  surety,  and  which  bond  was  taken  by  the  United  States, 
and  duly  accepted  by  it  as  satisfactory.  It  is  contended  upon' the 
part  of  the  plaintiff  that  the  bond  thus  taken,  which  is  usually  called 
the  "warehousing  bond,"  constituted  only  an  additional  or  cumulative 
security  for  the  government  without  in  any  wise  discharging  the  obli- 
gation of  the  parties  to  the  distiller's  annual  bond;  and  that,  if  the 
taxes  were  not  paid  when  they  became  due,  and  especially  if  the 
sureties  on  the*  warehousing  bond  failed  or  did  not  pay,  then  not 
only  did  the  stipulations  of  the  first  bond  cover  the  case,  but  that 
the  responsibility  of  the  parties  to  the  distiller's  annual  bond  could  be 
enforced  as  covering  a  liability  for  the  taxes,  notwithstanding  the 
acceptance  of  the  warehousing  bond.  On  the  other  hand,  it  is  con- 
tended by  the  defendant  not  only  that  a  properly  strict  construction 
of  its  obligation  as  a  surety  on  the  bond  would  exclude  any  and  all 
liability  for  "taxes"  on  the  spirits  as  not  being  in  any  event  within  the 
exact  stipulations  of  the  bond,  but  also  that  when  the  warehousing 
bonds  were  given  by  the  distiller  and  accepted  by  the  United  States 
the  distiller  had  then  fully  performed  every  "duty"  which  he  owed 
as  a  distiller  to  the  United  States,  the  performance  of  which,  so  far 
as  the  pending  question  is  concerned,  was  guarantied  by  the  terms  of 
the  distiller's  annual  tJond.  Counsel  have  not  been  able  to  furnish 
the  court  with  any  decision  of  any  judicial  tribunal  directly  bearing 
upon  the  question,  though  some  opinions  are  referred  to  which  are 
supposed  to  state  certain  well-established  principles  of  the  law  of 
suretyship,  or  which  throw  some  indirect  light  upon  the  question 
involved.  It  is  to  be  regretted  that  the  letter  of  the  commissioner 
of  internal  revenue,  referred  to  by  plaintiff's  counsel,  does  not  aid 
the  discussion,  but,  in  view  of  the  fact  that  sections  7  and  23  of  the  act 
of  July  20,  1868  (15  Stat.  125),  are  substantially  the  same,  respec- 
tively, as  sections  3260,  3293,  Rev.  St.,  it  might  at  first  blush  seem 
that  this  case  must  be  ruled  by  the  opinion  of  the  supreme  court  in 
Hart  V.  U.  S.,  95  U.  S.  316,  24  L.  Ed.  479;  but  while,  indeed,  the 
distiller's  annual  bond  was  there  sued  upon,  it  nowhere  appears  that 
any  warehousing  bond  was  ever  given  by  the  distiller.  There  is 
therefore  an  absence  from  that  case  of  the  entire  defense  relied  upon 
in  the  case  before  me,  and  the  question  must  be  disposed  of  upon  con- 
siderations other  than  such  as  operated  in  the  Hart  Case,  even  if  that 
case  should  be  considered  as  an  authority  for  holding  that  the  dis- 
tiller's annual  bond  covered  the  taxes  on  the  spirits  if  the  warehous- 
ing bond  was  not  given.  When  the  two  statutory  provisions  which 
have  been  copied  are  carefully  considered  in  connection  with  the  two 
bonds  which  they  require  to  be  given,  and  when  the  entire  scheme 
for  the  collection  of  internal  revenue  taxation  upon  distilled  spirits 
is  attentively  studied,  it  does  not  seem  to  be  very  difficult  to  reach 
a  satisfactory  conclusion  upon  the  question  now  presented  between 
the  United  States  and  a  surety  on  the  distiller's  annual  bond  as  to 
the  liability  of  the  latter  for  the  payment  of  "taxes"  upon  the  dis- 
tilled spirits  which  have  been  deposited  properly  in  a  bonded  ware- 
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house,  and  for  the  payment  of  "taxes"  upon  which  a  different  bond 
has  been  specially  given  and  accepted.  It  will  be  seen  that  the  bond 
sued  on,  while  quite  general  in  its  terms  in  some  tespects,  is  quite  re- 
stricted in  others,  and  that  the  penalty  required  by  the  statute  to  be 
named  therein  is  not  to  be  less  than  the  taxes  on  the  spirits  that  can 
(doubtless  according  to  its  surveyed  capacity)  be  distilled  in  the  dis- 
tillery during  15  days,  but  that  in  no  case  shall  that  penalty  be  fixed 
in  any  bond  at  over  $100,000.  These  specific  limitations  are  re- 
garded as  throwing  some  light  upon  the  question  of  whether  it  was 
the  congressional  intention  that  the  stipulations  of  the  bond  given 
under  section  3260,  Rev.  St.,  should  cover  "taxes"  as  »uch,  or  whether 
the  taxes  were  to  be  specifically  taken  care  of  by  the  warehousing 
bond  to  be  given  under  section  3293.  The  bond  sued  on,  when 
analyzed,  shows  that  the  parties  thereto  agreed  that  the  distiller — 
First,  should  faithfully  comply  with  all  the  provisions  of  the  law  re- 
lating to  the  duties  and  business  of  distillers ;  second,  that  he  should 
pay  all  penalties  incurred  or  fines  imposed  on  him  for  the  violation 
of  any  of  the  said  provisions ;  and,  third,  that  he  should  not  suffer 
the  lot  or  tract  of  land  on  which  the  distillery  stands,  or  any  part 
thereof,  or  any  distillery  apparatus,  to  be  incumbered  by  mortgage, 
judgment,  or  other  lien  during  the  time  in  which  he  shall  carry  on 
said  business.  Strictly  construed,  these  stipulations  do  not  relate 
to  "taxes"  eo  nomine,  and,  applying  any  reasonable  construction  to 
sections  3260  and  3293,  considered  in  pari  materia,  and  as  originally 
parts  of  the  same  act  of  congress,  viz.  the  act  of  July  20,  1868,  can 
any  other  result  be  reached  in  a  case  where  the  distiller  has  per- 
formed the  duty  of  depositing  the  spirits  in  the  bonded  warehouse, 
and  has  executed  the  bond  then  required  of  him  ?  It  seems  to  me 
not.  In  considering  the  concrete  case  before  me,  it  seems  to  me 
that  those  two  statutory  clauses,  and  the  bonds  their  provisions  ex- 
pressly and  separately  call  for,  demand  that  I  must  hold  that  when 
the  spirits  were  deposited,  and  the  warehousing  bonds  given,  and 
accepted  by  the  United  States,  the  distiller  had  performed  his  "duty" 
in  that  respect  under  his  annual  bond,  and  had  thereby  discharged 
auy  possible  stipulation  or  condition  covered  by  that  bond  by  per- 
forming the  "duty"  of  depositing  the  spirits  in  the  warehouse,  and 
giving  another  bond,  acceptable  to  the  United  States,  under  section 
3293,  "for  the  payment  of  the  taxes"  eight  years  later.  This  last 
bond  was  in  satisfaction  of  any  part  of  the  other  bond  which  embraced 
the  duty  of  giving  it,  and  thereafter  the  warehousing  bond  thus  given 
and  thus  accepted  as  satisfactory,  together  with  a  lien  upon  the  spirits 
and  upon  the  premises,  guarantied  the  payment  of  the  taxes,  and 
as  to  them  there  was  no  further  liability  upon  the  sureties  on  the  dis- 
tiller's annual  bond.  That  liability,  if  it  ever  existed,  was  satisfied 
and  discharged  by  the  acceptance  of  the  new  bond  expressly  stipu- 
lating for  the  pa3mient  of  the  taxes  eight  years  later.  This  construc- 
tion imposes  no  real  hardship  upon  the  United  States,  because  it 
not  only  had  that  bond  and  a  lien  upon  the  spirits,  but,  after  the 
spirits  had  been  deposited  in  the  warehouse,  they  then,  to  further 
secure  payment  of  the  tax,  passed  into  the  custody  of  the  United 
States,  and  under  the  care  of  its  officers,  until  the  taxes  were  paid. 
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This  custody  was  protected  by  the  criminal  laws  and  by  the  heavy 
penalties  imposed  by  them  for  any  removal  of  the  spirits  from  the 
warehouse  without  the  payment  to  the  United  States  of  the  taxes  due 
thereon ;  and  whenever  the  surety  on  the  bond  became  unsatisfactory 
a  new  bond  could  be  required,  or  tjie  tax  on  the  spirits  collected  at 
any  time,  under  section  3293.  The  wonder  is,  to  a  man  acquainted 
with  the  internal  revenue  system,  that  the  spirits  happened  to  be  re- 
moved without  such  payment.  While  the  United  States  is  not  liable, 
in  any  positive  or  direct  sense,  for  the  negligence  of  its  officers,  still 
in  construing  its  contracts  the  same  rules  of  law  apply  as  in  case  of 
other  litigants ;  and  if  it  takes,  and  in  the  regular  way  accepts,  the 
statutory  warehousing  bond,  with  surety  satisfactory  to  itself,  and 
which  it  approves,  if  those  sureties  turn  out  to  be  insufficient,  that 
would  not  revive  any  liability  of  the  surety  on  the  distiller's  annual 
bond  if  that  liability  had  been  discharged  by  the  performance  by  the 
distiller  of  the  duty  of  depositing  the  spirits  in  the  warehouse  and 
giving  the  proper  warehousing  bond,  which,  as  here,  was  accepted  by 
the  United  States  as  satisfactory.  While,  in  a  certain  general  way, 
it  may  be  said  that  the  payment  of  the  taxes  due  on  distilled  spirits 
manufactured  by  him  is  one  of  the  "duties"  of  the  distiller  in  his 
"business,"  still,  in  view  of  the  various  statutory  provisions  to  which 
I  have  referred,  it  seems  to  me  that  when  they  are  properly  construed 
together  the  distiller's  annual  bond,  executed  under  section  3260, 
considering  the  omission  therefrom  of  any  express  stipulation  for 
the  payment  of  taxes  as  such,  must  be  considered  to  have  reference 
to  other  things,  which  are  more  accurately  embraced  in  the  phrase 
"duties  and  business  of  distillers,"  while  a  warehousing  bond,  when 
actually  given  and  accepted  as  satisfactory,  under  section  3293,  by 
reason  of  its  being  expressly  limited  to  the  stipulation  that  the 
distiller  "shall  pay  the  taxes  on  the  spirits,"  or  cause  them  to  be  paid, 
must  be  construed  to  cover  matters  never  intended  to  be  covered  by 
the  distiller's  annual  bond  after  the  warehousing  bond  was  accepted. 
The  two  bonds,  like  the  two  separate  provisions  of  the  statute  under 
which  they  are  separately  given,  were  meant  to  relate  to  different 
things,  though  the  two  together  were  intended  to  cover  the  entire 
ground,  the  one  ending  when  and  where  the  other  began ;  the  bur- 
den at  that  point  being  transferred  from  the  shoulders  of  one  to  those 
of  the  other.  Indeed,  when  we  recall  and  consider  the  very  im- 
portant fact  that  sections  3260,  3293,  Rev.  St.,  were,  in  substance, 
sections  7  and  23  of  the  act  of  July  20,  1868,  which  was  designed  to 
provide  a  comprehensive  internal  revenue  system,  it  seems  unrea- 
sonable to-  suppose  that  by  those  separate  and  distinct  clauses  of  the 
one  act  congress  intended  that  the  two  distinct  bonds  thus  provided 
for  should  cover  the  same  field  or  perform  the  same  function.  Mak- 
ing separate  the  two  provisions  was  a  useless  and  vain  thing  if  con- 
gress intended  that  the  two  bonds  should  be  otherwise  than  separate 
also,  and  these  considerations  seem  clearly  to  establish  the  sound- 
ness* of  the  construction  I  have  placed  upon  the  two  sections.  ThatT 
construction  results  in  the  definite  conclusion  in  this  case  that  as  to 
the  tax  on  the  distilled  spirits  the  defendant,  the  surety,  was  dis- 
charged from  liability  under  the  annual  bond  when  the  distiller  gave 
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the  proper  warehousing  bond,  which  was  accepted  by  the  plaintiff, 
though,  of  course,  the  distiller,  the  principal  in  each  bond,  always  re- 
mains liable  until  the  tax  is  paid. 

The  cases  cited  from  the  Kentucky  Reports,  where  the  sheriff  had 
given  an  "additional"  bond  under  express  statutory  provisions  upon 
the  subject,  do  not  seem  to  reach  the  question  involved  here,  where 
the  first  bond  seems  clearly  to  reach,  to  say  the  least,  no  further  than 
the  requirement  and  condition  that  the  spirits  shall  be  deposited  in 
the  warehouse,  and  that  a  proper  bond  shall  then  be  ^iven  under 
section  3293,  failing  in  which  the  parties  shall  be  responsible  for  the 
omission,  but  not  otherwise.  If  I  correctly  read  the  two  statutory 
provisions,  this  case  is  more  like  that  of  Dumont  v.  U.  S.,  98  U.  S. 
142,  25  L.  Ed.  65,  although  the  resemblance  is  remote,  unless  the  dis- 
tiller's annual  bond  is  so  far  alternative  in  character  as  to  enable 
the  distiller  to  discharge  it  in  respect  to  any  distilled  spirits,  not  by 
paying  the  tax  thereon  at  once,  but  by  giving  the  proper  warehous- 
ing bond,  especially  stipulating  to  pay  that  tax  eight  years  there- 
after,— an  extension  of  the  time  for  so  doing  which  is  not  consented 
to  by  the  surety  on  the  annual  bond,  and  which,  indeed,  is  not  nec- 
essary, if  my  construction  of  the  statute  be  correct,  and  possibly  not 
in  any  event.  The  distiller's  annual  bond  does  not  stipulate  nor 
guaranty  that  the  terms  of  the  warehousing  bond  shall  be  performed 
by  the  parties  to  it,  and  the  absence  of  that  stipulation  in  the  bond 
sued  on  may  be  regarded  as  one  of  the  crucial  tests  in  the  solution 
of  the  question  now  before  the  court.  ' 

Without  going  more  into  detail,  upon  the  whole  case  it  seems  to 
the  court  that  the  plaintiff's  reply  does  not  present  anything  that  is 
sufficient  in  law  to  avoid  the  legal  consequences  which  it  seems  to 
the  court  must  follow  if  the  averments  of  the  defendant's' answer 
aie  true,  and  the  demurrer  to  the  reply  is  therefore  sustained.  The 
court  is  also  of  opinion  that  the  answer  of  the  defendant  presents  a 
good  defense. 


CONSIDINB  T.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    December  3,  1001.) 

No.  951. 

1.  Criminal  Law— Felonies— Brbakinq  into  Post  Oppicb. 

Rev.  St  §  5478,  making  the  breaking  into  a  post  office  a  crlnre  punlsb- 
able  by  a  fine  and  by  imprisonment  at  hard  labor  for  not  more  than 
five  years,  creates  a  purely  statutory  offense  **against  the  operation  of  the 
government,"  which  was  unknown  to  the  common  law,  and  is  therefore 
not  within  the  class  of  crimes  Icnown  as  felonies  at  the  common  law, 
and  in  the  absence  of  any  definition  in  the  statute  must  be  classed  as  a 
misdemeanor,  and  not  a  felony. 

8.  Jury— Peremptory  Challenges. 

Under  Rev.  St  §  819,  allowing  a  defendant  charged  with  a  felony  ten 
peremptory  challenges,  and  but  three  in  other  cases,  a  defendant  prose- 
cuted under  Rev.  St  §  5478,  for  breaking  into  a  post  office,  is  entitled 
to  but  three  challenges. 

8.  Indictment— Stating  Place  op  Ofpense. 

An  indictment  charging  that  defendant  "in  the  county  of  Licking,  in 
the  state  of  Ohio,    •    ♦    ♦    did  then  and  there    ♦    ♦    ♦    break  into  a 
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building,  then  and  there  nsed  in  part  as  a  post  office  of  the  United 
States,  to  wit,  the  post  office  at  Granville,"  etc.,  is  sufficiently  specific 
in  locating  the  place  of  the  offense. 

4.  Criminal  Law— Rbvibw  on  AppBAii— Objections  to  Evidbncb. 

To  entitle  a  defendant  to  a  review  of  rulings  admitting  evidence,  the 
objections  made  must  have  been  sufficiently  specific  to  advise  the  trial 
court  of  the  grounds  of  objection. 

6.  Same—- Evidbncb— Sbcondart  Evidence. 

In  a  prosecution  for  breaking  into  a  post  office  the  government  intro- 
duced testimony  tending  to  show  that  defendant  and  three  others  regis- 
tered at  a  hotel  in  a  city  a  few  miles  from  the  place  where  the  offense 
was  committed,  on  the  preceding  day,  and  went  together  to  such  place 
in  the  evening,  the  offense  being  committed  that  night  There  was  also 
evidence  tending  to  show  that  defendant  had  registered  for  himself 
and  another  of  the  party  imder  assumed  names.  Held,  that  proof  of 
such  registration  was  competent,  as  a  circumstance  bearing  on  the  guilt 
of  the  accused,  and  that  on  proof  that  the  leaf  containing  the  names  had 
been  removed  from  the  register  by  some  person  unknown,  and  could  not 
b€|  found,  a  tracing  made  by  a  government  inspector  before  the  mutila- 
tion of  the  register,  and  shown  to  be  an  accurate  representation  of  the 
signatures,  was  admissible  as  secondary  evidence. 

6i  Same— Evidbncb— Photographs  as  Means  of  Identification. 

On  the  trial  of  a  person  for  a  crime  committed  four  years  previously, 
photographs  of  defendant  and  his  alleged  confederates,  shown  to  be 
good  likenesses  of  them  at  the  time  the  crime  was  committed,  and  to 
have  been  shown  to  witnesses  for  the  government  shortly  after,  who 
were  then  able  to  identify  them  as  the  likenesses  of  men  who  were 
seen  together  at  the  place  of  the  crime  on  the  evening  previous  to  its 
commission,  may  properly  be  used  by  such  witnesses  to  identify  the 
defendant  and  those  charged  with  him  as  the  persons  so  seen. 

7.  Bam K— Possession  of  Stolen  Property— Evidence  of  Burolart. 

The  possession  of  goods  recently  stolen  is  entitled  to  more  or  less 
weight  as  an  inculpatory  circumstance,  depending  on  the  facts  of  each 
case;  and  unless  rebutted  by  the  evidence,  or  the  explanation  of  the 
accused,  the  Jury  may  act  upon  it,  not  only  where  the  accused  is  charged 
with  the  theft,  but  in  a  case  in  which  he  is  charged  with  the  burglary 
by  which  the  theft  was  accomplished;  and  the  term  "recently,"  as  used 
in  such  connection,  is  a  variable  one,  dependent  for  Its  meaning  in  each 
case  upon  the  other  circumstances  shown. 

&  Same. 

On  a  prosecution  of  defendant  for  breaking  and  entering  a  post  office 
In  Ohio,  it  was  shown  that  among  other  articles  stolen  therefrom  were 
a  number  of  blank  money  orders.  It  was  also  shown  that  defendant, 
a  few  weeks  afterwards,  procured  a  post  office  stamp  to  be  made, 
together  with  type  and  pad  for  use  with  it  He  was  arrested  in  Chi- 
cago over  two  months  after  the  robbery  while  attempting  to  pass  one  of 
such  orders  fraudulently  stamped,  and  with  a  forged  signature  thereto, 
and  another  forged  order  and  the  stamp  were  found  in  his  possession. 
Held,  that  such  facts  were  competent  evidence  from  which  the  Jury 
were  authorized  to  infer  defendant's  guilt  of  the  crime  charged,  unless 
so  explained  as  to  show  that  his  possession  of  the  stolen  property  was 
innocent 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  Ohio.  • 

Shay  &  Cogan,  for  plaintiff  in  error. 

William  E.  Bundy,  U.  S.  Atty.,  and  Sherman  T.  McPherson,  Asst. 
U.  S.  Atty. 

Before  LURTON,  DAY,  and  SEVERENS,  Circuit  Judges. 
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DAY,  Circuit  Judge.  The  plaintiff  in  error  was  convicted  of  the 
crime  of  unlawfully  breaking  and  entering  the  post  ofifice  at  Gran- 
ville, Ohio,  on  the  night  of  October  15,  1896.  The  crime  is  defined 
by  section  5478  of  the  Revised  Statutes  of  the  United  States,  which 
is  as  follows: 

"Any  person  who  shall  forcibly  break  Into,  op  attempt  to  break  Into  any 
postofflce,  or  any  building  used  in  whole  or  in  part  as  a  postofflce,  with 
Intent  to  commit  therein  larceny  or  other  depredation,  sliall  be  punishable 
by  a  fine  of  not  more  than  one  thousand  dollars,  and  by  imprisonment  at 
hard  labor  for  not  more  than  five  years." 

Numerous  exceptions  were  taken  at  the  trial.  We  shall  notice 
such  as  arise  upon  the  record  in  a  form  permitting  review  of  the 
same.  At  the  trial  the  plaintiff  in  error  insisted  upon  the  right 
to  challenge  ten  of  the  panel  peremptorily.  The  court  was  of  the 
opinion  that,  under  the  statute,  the  accused  was  entitled  to  only 
three  challenges,  and  ruled  accordingly.  After  the  three  challenges 
had  been  exhausted  the  fourth  juror  was  challenged  peremptorily 
by  the  accused,  but  the  court  overruled  the  challenge,  and  the  juror 
was  permitted  to  sit  upon  the  trial.  The  right  to  challenge  in  cases 
of  this  character  depends  upon  the  construction  to  be  given  sec- 
tion 819  of  the  Revised  Statutes,  which  reads,  in  part,  as  follows: 

**When  the  offense  charged  is  treason  or  a  capital  offeuse,  the  defendant 
shall  be  entitled  to  twenty  and  the  United  States  to  five  peremptory  chal- 
lenges. On  the  trial  of  any  other  felony,  the  defendant  shall  be  entitled 
to  ten  and  the  United  States  to  three  peremptory  challenges;  and  in  aU 
other  cases,  civil  and  criminal,  each  party  shall  be  entitled  to  three  per- 
emptory challenges." 

A  reading  of  this  section  makes  it  obvious  that  if  the  accused 
is  on  trial  for  a  crimes-other  than  treason,  or  a  capital  offense — 
which  is  a  felony,  he  will  be  entitled  to  ten  peremptory  challenges, 
but  when  upon  trial  for  a  crime  not  a  felony  within  the  meaning 
of  this  section,  he  is.  entitled  to  only  three  peremptory  challenges. 
It  becomes  important,  therefore,  to  determine  what  is  meant  in 
the  statute  when  it  uses  the  word  "felony."  The  term  at  the  com- 
mon law  was  defined  to  be  any  offense  which  worked  forfeiture 
of  lands,  or  goods,  or  both.  Ex  parte  Wilson,  114  U.  S.  417,  5 
Sup.  Ct.  935,  29  L.  Ed.  89;  Bannon  v.  U.  S.,  156  U.  S.  464-468, 
15  Sup.  Ct.  467,  39  L.  Ed.  494.  While  the  common-law  definition 
of  the  term  in  its  origin  was  as  above  stated,  under  our  system  of 
jurisprudence  the  term  can  have  but  little  meaning  in  its  common- 
law  signification,  as  under  our  system  crimes  do  not  work  forfeiture 
of  estate,  provisions  prohibiting  that  result  being  in  most,  if  not 
all,  of  the  state  constitutions.  In  a  majority  of  states  the  term  has 
been  defined  to  include  offenses  punishable  by  death  or  by  imprison- 
ment in  the  penitentiary.  12  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  p.  1032. 
As  pointed  out  by  Mr.  Justice  Brewer,  in  Reagan  v.  U.  S.,  157  U. 
S.  301,  15  Sup.  Ct.  610,  39  L.  Ed.  709,  the  common  understanding 
of  the  term  departs  largely  from  the  technical  meaning  it  had  at 
common  law,  owing  to  the  want  of  application  in  this  country  of 
the  former  test  as  to  what  constituted  a  felony.  The  changed  situ- 
ation as  to  the  punishment  of  crimes  which  formerly  constituted 
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the  test  of  what  constituted  felony  in  England,  as  well  as  in  this 
country,  is  treated  of  by  Bishop,  in  his  work  on  Criminal  Law,  as 
follows : 

*'And  the  former  test  to  determine  what  is  felony,  and  what  is  not,  has 
little  or  no  practical  use  in  either  country.  Consequently,  where  no  statute 
has  defined  felony,  we  look  into  the  books  upon  common-law  crimes,  and 
see  what  was  felony,  and  what  was  not,  under  the  older  laws  of  England. 
And,  though  we  have  lost  the  old  test,  we  hold  that  to  be  felony  which 
was  such  when  the  test  was  operative.**    1  Bish.  Cr.  Law  (8th  Ed.)  %  G15. 

Congress  would  have  relieved  the  situation  of  much  uncertainty 
had  the  general  practice  in  state  legislation  been  followed  in  divid- 
ing crimes  according  to  punishment  between  the  grades  of  felonies 
and  misdemeanors.  As  this  has  not  been  done,  and  as  there  is  no 
definition  of  felony  in  the  statutes  of  the  United  States,  its  mean- 
ing must  be  ascertained  from  the  construction  given  to  the  term 
in  federal  decisions  of  authority.  From  such  authorities  certain 
general  rules  may  be  said  to  have  been  established.  When  a  stat- 
ute says  that  a  certain  oflfense  shall  be  a  misdemeanor  that  fixes 
its  character  for  the  purpose  of  determining  the  number  of  chal- 
lenges to  which  the  accused  is  entitled,  regardless  of  the  original 
character  of  the  offense.  Reagan  v.  U.  S.,  157  U.  S.  301,  15  Sup. 
Ct.  610,  39  L.  Ed.  709.  When  a  statute  uses  a  term  such  as  "rob- 
bery" or  "burglary,"  which  had,  at  common  law,  a  well-defined 
meaning,  and  was  classed  as  a  felony,  the  party  is  entitled  to  ten 
challenges.  Harrison  v.  U.  S.,  163  U.  S.  140,  16  Sup.  Ct.  961, 
41  L.  Ed.  104.  In  that  case  the  term  "robbery"  was  used  in  the 
statute  defining  the  offense,  and  it  is  held  that  to  "rob"  at  common 
law  was  a  felony,  and  that  the  word  "rob"  in  the  statute  is  used 
in  the  common-law  sense.  In  a  statute  such  as  the  one  under  con- 
sideration, where  no  definition  of  the  term  is  inserted,  in  the  ab- 
sence of  such  definition  the  word  is  held  to  be  used  as  designating 
such  serious  offenses  as  were  formerly  punishable  by  death,  or  by 
forfeiture  of  the  lands  or  goods  of  the  offender,  and  consequently 
classed  as  felonies  at  the  common  law.  Bannon  v.  U.  S.,  156  U. 
S.  464,  IS  Sup.  Ct.  467,  39  L.  Ed.  494;  Ex  parte  Wilson,  114  U.  S. 
417-423,  5  Sup.  Ct.  935,  29  L.  Ed.  89.  In  one  of  the  earliest  and 
most  comprehensive  discussions  of  the  subject  (U.  S.  v.  Coppersmith 
[C.  C]  4  Fed.  198),  Judge  Hammond  summarizes  his  conclusion 
to  be  that  the  term  "felony,"  as  used  in  this  statute,  includes  cases 
(i)  where  the  offense  is  declared  to  be  felonious,  expressly  or  by 
implication;  (2)  where  the  offense  is  not  defined  by  statute,  but  is 
designated  by  its  common-law  name  a  felony,  known  as  such  at 
the  common  law;  (3)  when  congress  adopts  a  state  law  as  to  an 
offense  made  by  the  law  of  the  state  a  felony.  The  question  in  the 
present  case  is,  therefore,  reduced  to  this :  Is  the  offense  for  which 
the  accused  was  upon  trial  one  which  was  classed  at  the  common 
law  as  a  felony?  We  are  cited  to  ancient  statutes,  somewhat  analo- 
gous, making  it  a  felony  to  take  from  any  dwelling  house  any- 
thing of  the  value  of  five  shillings  or  over,  but  this  statute  has  little 
similarity  to  the  one  under  consideration.  The  present  offense  was 
created  by  the  law  of  the  United  States,  for  the  purpose  of  punish- 
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ing  the  offense  of  breaking  or  attempting  to  break  into  a  post  office 
or  post  office  building  with  the  intention  to  commit  therein  lar- 
ceny or  other  depredation,  and  it  is  purely  a  statutory  offense,  not 
of  common-law  origin.  This  section,  5478,  is  found  in  title  70,  Rev. 
St.,  styled  "Crimes,"  and  in  chapter  5  of  that  title,  defining  offenses 
against  the  operation  of  the  government.  It  is  in  the  division  of 
that  chapter  defining  postal  crimes.  The  object  of  the  statute  is  to 
protect  the  postal  service  of  the  United  States,  and  to  secure  the 
buildings  used  for  such  purpose  from  felonious  entry  with  the  crim- 
inal intent  defined  in  the  statute.  It  is  this  feature  of  the  crime 
which  gives  the  federal  government  the  right  to  punish  such  of- 
fenses under  the  powers  granted  by  the  constitution.  U.  S.  v.  Camp- 
bell (C.  C.)  16  Fed.  233;  U.  S.  V.  Williams  (D.  C.)  57  Fed.  201. 
This  is  in  no  sense  a  common-law  offense,  and  was  not  of  the  crimes 
known  as  felonies,  within  the  principles  established  in  interpreting 
statutes  using  the  term  without  further  definition.  It  follows  that 
the  court  committed  no  error  in  limiting  the  accused  to  three  per- 
emptory challenges. 

2.  It  is  argued  that  the  indictment  is  insufficient  in  that  it  fails  to 
state  that  the  post  office  where  the  offense  is  alleged  to  have  been 
committed  is  within  the  county  of  Licking.  This  objection  is  en- 
forced with  the  citation  of  many  authorities  to  support  the  familiar 
principle  that  the  indictment  must  contain  a  sufficiently  accurate  and 
particular  description  of  the  offense  to  enable  the  accused  to  make 
his  defense,  to  enable  the  court  to  determine  that  the  facts  charged 
constitute  an  offense  within  the  meaning  of  the  law,  and  to  enable  the 
accused  to  avail  himself  of  the  judgment  as  a  bar  to  further  prose- 
cution for  the  same  cause.  Unquestionably  the  acts  and  intents 
which  constitute  the  crime  must  be  set  forth  with  reasonable  particu- 
larity of  time,  place,  and  circumstance.  In  the  indictment  in  ques- 
tion the  charge  is  "that  James  Considine,  Andrew  White,  aliaS 
Charles  Proctor,  and  Charles  Gray,  on,  to  wit,  the  fifteenth  day  of 
October,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
ninety-six,  in  the  county  of  Licking,  in  the  state  of  Ohio,  in  the  cir- 
cuit and  Eastern  division  of  the  district  aforesaid,  and  within  the 
jurisdiction  of  this  court,  did  then  and  there  unlawfully,  knowingly, 
willfully,  and  feloniously,  forcibly  break  into  a  building  then  and  there 
used,  in  part,  as  a  post  office  of  the  United  States,  to  wit,  the  post 
office  at  Granville,  with  intent  then  and  there,"  etc.  The  objection 
seems  to  be  to  the  stating  that  the  post  office  is  located  at  Granville, 
without  stating  that  Granville  is  in  the  county  of  Licking.  The  acts 
are  charged  to  have  been  committed  in  Licking  county,  and  it  is 
alleged  that  the  accused  "then  and  there  broke  and  entered  a  building 
then  and  there  used,  in  part,  as  a  post  office,"  to  wit,  the  post  office 
at  Granville.  This  certainly  locates  the  post  office  with  such  cer- 
tainty as  to  leave  no  room  for  doubt  as  to  the  one  intended  to  be 
described,  and  no  room  for  another  conviction  for  the  same  offense 
because  of  ambiguity  in  the  terms  of  the  indictment. 

3.  Objections  were  taken  at  the  trial  as  to  the  admission  of  certain 
testimony.  Many  of  these  objections  are  so  general  and  indefinite 
in  their  character  that  they  cannot  be  noticed  in  this  proceeding.    It 
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has  been  so  repeatedly  held  as  to  have  become  an  established  rule  of 
practice  in  the  courts  of  the  United  States  that  mere  general  objec- 
tions to  the  introduction  of  testimony  cannot  be  considered  a§  to  re- 
quire only  a  restatement  of  the  rule,  without  an  elaborate  citation 
of  the  cases.  It  is  only  fair  to  the  trial  court  that  counsel  making 
numerous  objections,  which  must  be  passed  upon  promptly,  should 
apprise  the  court  of  the  ground  of  objection,  that  it  may  be  under- 
standingly  passed  upon.  Reilley  v.  U.  S.,  46  C.  C.  A.  25,  io5  Fed. 
896-905.  In  some  instances  the  ground  of  admission  was  distinctly 
stated  by  the  court,  and  his  attention  was,  therefore,  directed  to  the 
purpose  for  which  the  testimony  was  received  in  such  manner  that 
the  rule  requiring  objections  to  be  sufficiently  explicit  has  no  just 
application,  and  we  shall  notice  exceptions  reserved  in  that  manner. 
At  the  trial  the  testimony  tended  to  show  that  the  defendant  and 
three  others  had  registered  at  a  hotel  in  Newark,  Ohio,  which  city  is 
a  few  miles  from  Granville,  where  the  post  office  was  broken  into 
upon  the  following  night.  The  witnesses  for  the  government  testi- 
fied that  on  the  day  of  the  commission  of  the  crime  the  four  persons 
who  had  been  together  at  the  hotel,  occupying  adjoining  rooms,  pro- 
ceeded together  to  Granville  the  evening  of  the  breaking  into  the  post 
office ;  that  the  defendant  registered  at  the  hotel  under  an  assumed 
name,  and  registered  for  another  of  the  party  in  an  assumed  name. 
These  circumstances  were  relevant  in  the  chain  of  evidence  relied 
upon  by  the  government  for  the  conviction  of  the  accused.  For  this 
purpose  it  would  have  been  competent  to  have  offered  the  hotel  regis- 
ter, when  supplemented  with  proof  that  the  defendant  wrote  the  as- 
sumed names  under  the  circumstances  stated.  The  competency  of 
the  proof  must  depend  upon  proper  foundation  for  its  introduction. 
The  government's  testimony  tended  to  show  that  Mr.  Holmes,  a 
government  inspector,  had  visited  the  scene  on  the  day  after  the 
crime  had  been  committed  and  taken  a  tracing  of  the  names  from  the 
register.  He  testified  that  he  had  experience  in  making  such  trac- 
ings, and  there  was  other  evidence  tending  to  show  that  the  tracing 
accurately  represented  the  signatures.  At  the  trial  it  was  shown 
that  the  original  page  had  been  removed  from  the  register  by  some 
person  unknown,  while  it  was  in  the  possession  of  the  hotel  keeper, 
after  the  tracing  had  been  made,  and  that  the  original  page  could  not 
be  found.  The  tracing,  being  produced,  was  admitted  in  evidence,  as 
secondary  evidence  of  the  contents  of  the  hotel  register.  It  was  not 
received,  as  counsel  argues,  as  a  standard  of  comparison  to  prove 
handwriting,  but  as  tending  to  show  that  the  defendant  had  regis- 
tered with  others  at  this  hotel  under  assumed  names  the  day  before 
they  proceeded  together  to  the  town  where  the  crime  was  committed. 
This  was  a  circumstance  bearing  upon  the  guilt  of  the  accused, 
entitled  to  more  or  less  importance  as  the  jury  might  view  it  in  reach- 
ing a  conclusion.  The  register  having  been  mutilated,  and  the  page 
removed  beyond  the  reach  of  the  court,  the  secondary  evidence  of 
the  tracing  was  competent  to  show  its  contents. 

4.  It  is  further  urged  that  the  court  erred  in  permitting  the  use  of 
certain  photographs  used  by  the  government  to  enable  the  witnesses 
to  identify  the  accused  and  his  alleged  confederates.  Proctor  and 
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Gray.  These  photographs  were  identified  by  a  witness  for  the  gov- 
ernment as  good  likenesses  of  the  parties  named  at  and  about  the 
time  the  crime  was  committed,  in  October,  1896.  The  trial  in  the 
case  under  review  did  not  take  place  until  December,  1900,  more  than 
four  years  thereafter.  The  witnesses  for  the  government  testified 
that  these  photographs  were  shown  them  shortly  after  the  post 
office  was  broken  into,  that  they  were  enabled  then  to  identify  them 
as  likenesses  of  the  men  seen  at  Newark  and  at  Granville  on  the 
day  the  crime  was  committed.  It  being  a  relevant  circumstance  to 
show  that  the  four  were  together  at  the  time  and  under  the  conditions 
named,  witnesses  unacquainted  with  the  parties  might  describe  them, 
trusting  to  their  memory  and  observation  for  the  accuracy  of  their 
descriptions.  Such  descriptions  are  certainly  far  less  reliable  than  a 
photograph,  proven  to  be  .accurate  by  those  acquainted  with  the  sub- 
ject, and  which  the  identifying  witness  says  truthfully  represents 
to  him  the  form  and  features  of  the  person  in  question.  Four  years 
may  have  worked  changes  in  the  appearance  of  the  person  sought  to 
be  identified,  as  well  as  dimmed  the  recollection  of  the  witness  as  to 
their  characteristics.  It  was  important  that  the  witness  give  the  jury 
truthful  representations  as  to  the  identity  of  these  persons  at  the  time 
of  their  alleged  offense.  We  perceive  no  reason  why  photographs, 
in  connection  with  testimony  from  those  acquainted  with  the  persons 
that  they  are  accurate  representations,  may  not  be  used  upon  the 
trial  as  aids  to  identification.  For  this  purpose  only  the  photo- 
graphs were  permitted-'to  be  used  at  the  trial.  We  think  this  use  of 
them  not  erroneous.  Cowley  v.  People,  83  N.  Y.  464,  38  Am.  Rep. 
464;  Com.  V.  Connors,  156  Pa.  147,  27  Atl.  366. 

5.  At  the  trial  objections  were  taken  to  the  admission  of  certain 
testimony  as  to  the  possession  by  the  accused  of  certain  of  the  stolen 
property,  and  the  purchase  of  a  money-order  stamp,  such  as  is  used 
upon  money  orders  in  the  post  office  of  the  United  States.  This  tes- 
timony tended  to  show  that  among  the  articles  stolen  from  the  post 
office  at  Granville  were  a  number  of  blank  money  orders.  These  or- 
ders were  useless  unless  they  could  be  put  into  circulation  with  the 
semblance  of  genuineness,  signed  and  stamped  as  though  used  in  the 
usual  course  of  business.  A  witness  engaged  in  the  manufacture  of 
rubber  stamps  of  this  description  testified  that  on  or  about  November 
loth  the  accused  purchased  such  a  stamp  from  him,  together  with 
type  and  a  pad  for  use  with  the  stamp.  Subsequently,  on  the  2Sth 
of  December,  he  was  arrested  in  Chicago,  just  after  undertaking  to 
pass  one  of  these  fraudulently  stamped  and  counterfeited  orders.  In 
his  possession  was  a  small  valise  containing  the  outfit  he  had  pur- 
chased from  the  witness  the  preceding  month,  and  upon  his  person 
another  one  of  the  counterfeited  orders.  More  cogent  evidence  of 
guilt  could  hardly  be  conceived.  The  unexplained  possession  of 
stolen  property  may  constitute  evidence  of  guilt,  as  an  honest  posses- 
sion may  usually  be  shown  and  the  inference  of  guilt  rebutted.  In 
the  present  case  the  explanation  of  the  possession  of  the  property 
was  consistent  only  with  the  intent  to  make  a  wrongful  and  criminal 
use  of  the  stolen  property.*  The  means  of  putting  the  orders  in 
shape  to  realize  upon  having  first  been  obtained,  they  are  fraudulently 
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stamped  and  signed  and  issued  as  genuine.  It  does  not  detract  from 
the  competency  of  this  proof  that  it  also  tended  to  show  the  inde- 
pendent offense  of  forging  and  uttering  the  orders.  These  circum- 
stances were  important  links  in  the  chain  tending  to  inculpate  the 
plaintiff  in  error  in  the  theft  of  the  or'ders  which  followed  the  break- 
ing and  entry  of  the  post  office.  In  this  connection  we  may  notice 
the  exceptions  taken  to  the  charge  of  the  court  upon  the  effect  to  be 
given  this  class  of  testimony.    Upon  this  subject  the  court  charges : 

"Now,  if  you  are  satisfied,  gentlemen,  tb^t  he  was,  on  the  night  this 
post  office  was  broken  into,  in  the  town  of  Granville,  and  that  be  was  pass- 
ing under  an  assumed  name,  and  that  afterwards  some  of  the  property 
which  was  stolen  on  that  occasion  was  found  in  his  possession,  then  the 
jury  might  infer  that  he  was  one  of  the  persons  who  broke  into  the  post 
office  and  robbed  it,  unless  he  has  explained  his  possession  of  the  stolen 
property  in  such  a  way  as  to  show  that  he  was  not,  and  could  not  have 
been,  connected  with  the  breaking  of  the  post  office." 

This  part  of  the  charg:e  was  excepted  to,  and  the  court  requested 
to  charge  upon  this  subject: 

'*The  fact  that  stolen  goods  may  have  been  found  in  the  possession  of  the 
defendant,  at  Chicago,  on  the  25th  of  December,  1890,  months  after  the 
breaking  and  entry  of  the  post  office  in  question,  raised  no  presumption  that 
the  defendant  committed  the  breaking  and  entering  complained  of,  though 
the  Jury  should  take  such  fact  into  consideration  in  determining  whether 
or  not  the  defendant  was  present  at  GranvUle,  Ohio,  on  the  night  in  ques- 
tion." 

The  charge  given  must  be  read  in  the  light  of  the  circumstances  of 
the  case.  There  was  absolutely  no  testimony  tending  to  show  other 
than  a  guilty  possession  and  use  of  the  stolen  property.  In  saying 
that  the  accused  must  meet  the  strong  criminating  evidence  produced 
by  showing  that  he  could  not  have  been  connected  with  the  breaking 
of  the  post  office,  the  court  doubtless,  as  the  context  shows,  had 
in  mind  the  defense  of  alibi  principally  relied  upon.  For  the  charge 
immediately  deals  with  that  defense  in  a  manner  wholly  unexception- 
able. The  unexplained  possession  of  goods  recently  stolen  is  en- 
titled to  more  or  less  weight  as  an  inculpatory  circumstance,  depend- 
ing upon  the  facts  of  each  case,  and  unless  rebutted  by  the  evidence 
or  explanation  of  the  accused  the  jury  may  act  upon  it.  Wilson  v. 
U.  S.,  162  U.  S.  619,  16  Sup.  Ct.  89s,  40  L.  Ed.  1090.  The  term 
"recently"  in  this  connection  has  no  fixed  and  definite  meaning,  and  is 
a  variable  term,  depending  upon  other  circumstances.  Whart.  Cr. 
Ev.  §  759.  There  may  be  a  theft  of  goods  accompanied  by  such  subse- 
quent concealment  of  them,  or  they  may  be  used  for  such  purposes, 
that  their  possession  several  months  after  the  theft  may  be  presump- 
tive evidence  of  guilt,  to  be  weighed  by  the  jury.  As  in  the  present 
case,  the  purchase  of  the  stamp,  the  forging  of  the  order,  the  attempt 
to  pass  them  as  genuine, — all  tended  strongly  to  rebut  any  inference 
of  innocent  possession  of  the  stolen  property,  and  gave  little  room 
for  the  claim  that  the  possession  was  accounted  for  upon  any  theory 
consistent  with  innocence.  The  exception  to  the  charge,  in  view  of 
the  request,  seems  to  make  the  contention  that  the  possession  of 
the  goods  raised  no  inference  that  the  accused  was  a  participant  in 
the  breaking  and  entering  of  the  post  office.     But  where  the  evidence 
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tends  to  show  that  a  defendant  is  guilty  of  a  theft  of  goods,  it  also 
tends  to  show  his  guilt  of  the  burglary  by  means  of  which  the  theft 
was  committed.     Com.  v.  McQorty,  114  Mass.  299. 

Under  the  circumstances  proven  in  this  case,  unexplained  by  the 
evidence  for  the  accused,  we  think  the  court  did  not  err  in  the  charge 
given,  or  in  refusing  the  request  upon  this  proposition.  Other 
errors  are  assigned,  which  are  either  not  presented  in  the  record,  or 
were  upon  matters  concerning  which  the  court  properly  charged  the 
jury,  or  were  argumentative  requests,  not  warranted  by  the  testi- 
mony. We  find  no  error  in  the  record  of  which  the  plaintiff  in  error 
can  complain,  and  the  judgment  will  be  affirmed. 


UNITED  STATES  T.  DIMMICK. 

(District  Court,  N.  D.  California.    November  22,  1901.) 

No.  3,926. 

Embezzlement— PuBLTC  Moneys— Const RCCTroN  of  Federal  Statute. 

To  constitute  an  offense  under  Rev.  St.  §  5492,  which  provides  that 
"every  person  who,  having  moneys  of  the  United  States  in  his  hands  or 
possession,  fails  to  make  deposit  of  the  same  «  *  «  when  required 
to  do  so  by  the  secretary  of  the  treasury  or  the  head  of  any  other 
proper  department,  «  «  «  shall  be  deemed  guilty  of  embezzlement 
thereof,"  it  is  not  necessary  that  a  person  having  such  moneys  In  his 
possession  should  have  been  "required*'  to  deposit  the  same  by  a  specific 
order  directed  to  him,  which  he  failed  to  obey,  but  such  requirement 
may  be  made  by  a  general  rule  or  regulation  of  the  treasury  department 
requiring  such  moneys  to  be  deposited  at  stated  times,  and  a  willful 
failure  to  comply  with  such  rule  is  within  the  statute. 

Criminal  Prosecution.     On  motion  for  new  triaL 

Denson  &  Schlesinger,  for  the  United  States. 
George  D.  Collins,  for  defendant. 

DE  HAVEN,  District  Judge.  The  defendant  was  indicted  for 
the  violation  of  section  5492  of  the  Revised  Statutes,  and  convicted. 
The  section  is  as  follows : 

"Every  person  who,  having  moneys  of  the  United  States  in  his  hands  or 
possession,  fails  to  make  deposit  of  the  same  with  the  treasurer,  or  some 
assistant  treasurer,  or  some  public  depository  of  the  United  States,  when  re- 
quired so  to  do  by  the  secretary  of  the  treasury,  or  the  head  of  any  other 
proper  department,  or  by  the  accounting  officers  of  the  treasury,  shall  be 
deemed  guilty  of  embezzlement  thereof." 

The  question  now  presented  for  decision  arises  upon  defendant's 
motion  for  a  new  trial.  One  of  the  grounds  of  the  motion,  and  the 
only  one  which  I  deem  it  necessary  to  discuss,  is  that  the  verdict  is 
unsupported  by  evidence.  The  following  facts  were  shown  upon 
the  trial :  That  at  the  times  named  in  the  several  counts  of  the  in- 
dictment upon  which  the  defendant  has  been  convicted  he  was  chief 
clerk  of  the  United  States  mint  at  San  Francisco;  that  it  was  his 
duty,  as  such  clerk,  to  make  sale  of  by-products  and  old  materials, 
receive  the  money  for  which  they  were  sold,  and  keep  the  same  in 
his  custody  until  the  time  for  depositing  it  in  the  United  States 
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subtreasury ;  that  during  all  the  times  referred  to  in  the  indictment 
the  following  general  regulation  for  the  transaction  of  business  in 
the  United  States  mints,  made  by  the  director  of  the  mint,  and  ap- 
proved by  the  secretary  of  the  treasury,  was  in  force : 

''All  funds  received  from  the  sale  of  by-products  and  old  materials,  and 
for  assays  of  bullion,  shall  be  separately  deposited  on  the  last  day  of  each 
quarter  in  the  treasury  of  the  United  States,  and  the  nature  of  the  deposit 
specified  in  the  certificate  of  deposit  The  original  certificate,  together  with 
a  statement  in  detail  of  the  receipts  from  each  source,  shall  be  forwarded  to 
the  bureau  of  the  mint." 

It  was  also  shown  that  the  defendant,  as  clerk  of  the  United  States 
mint  at  San  Francisco,  received  moneys  from  the  sale  of  by-products, 
and  willfully  failed  to  deposit  such  moneys  with  the  assistant  treas- 
urer of  the  United  States  at  San  Francisco  during  the  quarter  in 
which  they  were  received  as  charged  in  the  indictment;  that  such 
funds  were  not  deposited  until  the  last  day  of  the  quarter  succeeding 
that  in  which  they  were  received,  and  that  defendant  made  false  en- 
tries in  the  books  of  the  mint  as  to  the  date  when  such  by-products 
were  sold  and  moneys  received  by  him.  It  is  now  urged  in  behalf 
of  the  defendant  that  his  willful  failure  to  deposit  the  moneys  so 
received  by  him  within  the  time  fixed  by  the  regulation  above  set 
out  does  not  constitute  an  offense  under  section  5492  of  tl^e  Revised 
Statutes,  the  contention  being  that,  in  order  to  bring  the  case  within 
that  section,  it  should  have  been  proven  that  one  of  the  officers 
named  therein  made  a  specific  demand  upon  the  defendant  after  the 
money  was  received  by  him,  requiring  him  to  make  deposit  thereof, 
and  that  he  failed  to  comply  with  such  demand.  This  argument  is 
necessarily  based  upon  the  assumption  that  the  words  "when  re- 
quired," as  they  appear  in  the  section  above  quoted,  have  the  precise 
meaning  of  the  words  "upon  demand."  I  do  not  think  the  statute 
should  receive  this  narrow  construction.  In  its  enactment  it  was  evi- 
dently the  intention  of  congress  to  make  it  obligatory  upon  every 
person  having  in  his  possession  money  of  the  United  States  to  de- 
posit the  same  when  required, — ^that  is,  at  or  within  the  time  required 
by  the  officers  named, — and,  in  my  opinion,  this  requirement  may  be 
made  by  general  rule  or  regulation  prescribed  by  the  secretary  of 
the  treasury  or  other  head  of  the  department  which  is  charged 
by  law  with  the  control  and  disbursement  of  the  fund  to  be  deposit-r 
•  ed.  The  words  "prescribe,"  "direct,"  and  "order"  are  all  synonyms 
of  the  word  "require,"  and  a  general  regulation  of  the  secretary  of 
the  treasury,  making  it  the  duty  of  officers  receiving  public  money  to 
deposit  the  same  at  some  stated  time  thereafter,  is  in  legal  effect  a 
requirement  that  the  money  shall  be  so  deposited  at  the  time  named 
in  the  regulation,  and  the  willful  failure  to  make  the  deposit  as  re- 
quired by  such  regulation  is  a  violation  of  section  5492  of  the  Revised 
Statutes.  It  is  unlawful  for  an  officer  charged  with  the  safe-keeping 
of  moneys  to  use  the  same  for  his  own  private  purposes  (Rev.  St. 
§§  5490-5497)  5  but  conviction  for  such  an  offense,  when  the  money 
is  afterwards  deposited  in  the  treasury,  is  not  always  sure,  and  for 
this  reason,  and  also  because  the  failure  to  deposit  public  money 
within  the  time  required  by  law  or  regulation  is  in  most  instances 
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due  to  the  fact  that  officers  in  whose  custody  it  was  used  such  money 
for  their  own  private  purposes,  and  were  not  able  to  replace  it  with- 
in the  time  allowed  for  its  deposit,  section  5492  of  the  Revised  Stat- 
utes was  enacted,  making  the  simple  fact  of  the  willful  and  intentional 
failure  to  deposit  public  moneys  at  or  within  the  time  required  by  the 
secretary  of  the  treasury  or  other  officers  named  an  act  of  embezzle- 
ment. 
The  motion  for  a  new  trial  is  denied. 


UNITED  STATES  v.  DIMMIOK. 
(District  Court.  N.  D.  California.    November  23,  1901.) 

No.  8,926. 

.• 

1.  Embezzlement— SuFFiciKNCT  of  Indictment— Description  of  Offeksb. 

An  indictment  for  embezzlement,  based  on  Rev.  St  9  5492,  -which 
charges  that  the  defendant,  having  moneys  of  the  United  States  in  his 
possession  on  a  certain  date,  knowingly,  willfully,  and  feloniously  failed 
to  deposit  the  same  on  a  subsequent  date  named,  as  required  by  the 
secretary  of  the  treasury,  will  not  be  held  insufticient  on  a  motion  In 
arrest  of  Judgment  because  it  fails  to  charge  that  defendant  did  not  de- 
posit the  money  prior  to  the  date  named,  since  that  would  be  a  matter  of 
defense,  which  the  indictment  is  not  required  to  anticipate  and  negative; 
and,  in  any  event  if  the  omission  is  a  defect,  it  is  one  which  did  not  tend 
to  the  prejudice  of  the  defendant,  and  which,  under  Rev.  St  |  1025,  does 
not  render  the  indictment  Insufficient 

8.  Cbiminal  Law— Motion  in  Akrest  of  Judgment— Defects  in  Indictment. 
On  a  motion  in  arrest  of  judgment  the  Indictment  should  receive  a 
liberal  construction,  and  an  informal  or  imperfect  allegation  of  an  essen- 
tial fact  will  be  deemed  a  sufficient  averment  of  such  fact 

Criminal  Prosecution.     On  motion  in  arrest  of  judgment 

Denson  &  Schlesinger,  for  the  United  States. 
George  D.  Collins,  for  defendant. 

DE  HAVEN,  District  Judge.  The  defendant  was  convicted  of  a 
violation  of  section  5492  of  the  Revised  Statutes,  and  has  moved  for 
an  arrest  of  judgment.  The  nineteenth  count  of  the  indictment 
alleges,  in  substance,  that  on  the  nth  day  of  December,  A.  D.  1900, 
the  defendant  had  in  his  possession,  as  chief  clerk  of  the  United 
States  mint  at  San  Francisco,  the  sum  of  $366.89,  money  belonging 
to  the  United  States,  and  was  then  required  by  the  secretary  of  the 
treasury  of  the  United  States  and  director  of  the  mint  of  the  United 
States  to  deposit  said  money  with  the  assistant  treasurer  of  the 
United  States  at  San  Francisco  on  the  31st  day  of  December,  A.  D. 
1900.  It  is  further  alleged  "that  the  said  Walter  N.  Dimmick,  as 
clerk  aforesaid,  having  said  money  in  his  hands  and  possession  as 
aforesaid,  knowingly,  willfully,  and  feloniously  failed  to  make  deposit 
of  the  said  money  with  the  assistant  treasurer  of  the  United  States 
at  San  Francisco,  state  and  Northern  district  of  California,  on  said 
31st  day  of  December,  in  the  year  of  our  Lord  1900."  It  is  insisted 
in  support  of  defendant's  motion  for  an  arrest  of  judgment  that  the 
indictment  is  defective,  in  this :  that  the  facts  alleged  therein  may  all 
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be  true,  and  yet  the  defendant  not  guilty  of  any  crime,  because,  con- 
sistently with  the  facts  alleged,  defendant  may  have  deposited  the 
money  with  the  assistant  treasurer  of  the  United  States  before  re- 
ceiving the  notice  to  deposit  it,  or,  after  receiving  notice  to  make 
the  deposit  at  the  date  named  in  the  indictment,  he  may  in  fact  have 
deposited  the  money  before  the  time  fixed  by  the  notice.  Section 
5492  of  the  Revised  Statutes,  under  which  the  defendant  was  indicted, 
makfts  it  an  offense  for  any  person  "having  moneys  of  the  United 
States  in  his  hands  or  possession"  to  fail  "to  make  deposit  of  the 
same  with  the  treasurer,  or  some  assistant  treasurer,  or  some  public 
depository  of  the  United  States,  when  required  so  to  do  by  the 
secretary  of  the  treasury,  or  the  head  of  any  other  proper  depart- 
ment, or  by  the  accounting  officer  of  the  treasury."  The  indictment 
in  this  case  follows  the  language  of  the  statute,  aiid  is,  in  my  opinion, 
sufficient  to  support  a  judgment  against  the  defendant.  The  only 
grounds  upon  which  it  could  be  held  that  the  supposed  facts  above 
stated  would  constitute  a  defense  to  the  charge  contained  in  the  in- 
dictment are  that  the  first  would  show  that  the  defendant  had  already 
made  the  deposit  covered  by  the  demand,  and  for  that  reason  there 
was  nothing  upon  which  the  demand  could  rest,  and  that  the  second, 
if  established,  would  be  sufficient  to  show  that  defendant  substan- 
tially complied  with  the  notice  to  deposit.  Assuming  this  to  be  so, 
the  supposed  facts  are  to  be  regarded  as  simply  matters  of  defense, — 
that  is,  matters  sufficient  in  law  to  constitute  a  defense  to  the  charge 
made  against  the  defendant, — and  it  was  not  necessary  that  such 
defense  should  have  been  anticipated  and  negatived  in  the  indictment. 
The  rule  is,  says  Mr.  Bishop,  quoting  from  Chit.  Cr.  Law,  that  "  'all 
matters  of  defense  must  come  from  the  defendant,  and  need  not  be 
anticipated  or  stated  by  the  prosecutor.'  Only  a  prima  facie  case 
against  the  defendant  is  required."  i  Bish.  Cr.  Proc.  §  513.  Again: 
"Matter  of  defense  need  not  be  anticipated  and  negatived  in  the 
indictment,  which,  if  it  makes  a  prima  facie  case,  is  sufficient.  The 
observation  occurs  in  many  cases  that,  in  the  language  of  a  learned 
judge,  'if  all  the  facts  alleged  in  an  indictment  may  be  true,  and 
yet  constitute  no  offense,  the  indictment  is  insufficient.'  If  the 
meaning  is,  that  the  indictment  is  insufficient  when  all  the  facts 
charged  in  it,  assuming  them  to  be  true,  do  not  complete  the  sum  of 
a  crime,  the  observation  is  correct.  But  in  the  common  form  of  the 
expression  it  is  liable  to  be  misunderstood,  and  it  should  not  be  re- 
peated." Bish.  Cr.  Proc.  (3d  Ed.)  §  326.  The  general  rule  stated 
in  the  foregoii^  quotations  is  also  approved  by  the  supreme  court 
.  in  the  case  of  Evans  v.  U.  S.,  153  U.  S.  584,  14  Sup.  Ct.  934,  38  L. 

J  Ed.  830.     If,  however,  it  should  be  conceded  that  the  indictment 

I  would  have  been  better  if  it  had  expressly  charged  that  the  defendant 

I  did  not,  at  the  date  he  was  required  so  to  do,  nor  at  any  time  prior 

!  thereto,  make  deposit  of  the  money  referred  to,  still  it  does  not  follow 

}  that  judgment  should  be  arrested  because  of  the  omission  of  this  ex- 

press charge,  as  there  is  an  implied  negative  of  the  fact  that  the  de- 
;  posit  was  made  before  the  date  at  or  within  which  it  was  required  to 

be  made,  in  the  allegation  that  defendant  knowingly,  willfully,  and 
feloniously  failed  to  make  the  deposit  as  required.    Upon  a  motion 

112F.--23  r^^^^T^ 
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in  arrest  of  judgment  the  indictment  should  receive  a  liberal  con- 
struction, "and  an  informal  or  imperfect  allegation  of  an  essential 
fact  will  be  deemed  a  sufficient  averment  of  such  fact."  U.  S.  v. 
San  Francisco  Bridge  Co.  (D.  C.)  88  Fed.  891;  U.  S.  v.  Noelke 
(C.  C.)  I  Fed.  426.  It  is  also  provided  in  section  1025  of  the  Re- 
vised Statutes,  that: 

"No  indictment  found  and  presented  by  a  grand  jury  In  any  district  or 
circuit  or  other  court  of  tbe  United  8tates  sliall  be  deemed  insufficient,  nor 
shall  the  trial,  Judgment,  or  other  proceeding  thereon  be  affected  by  reason 
of  any  defect  or  imperfection  in  matter  of  form  only,  which  shall  not  tend 
to  the  prejudice  of  the  defendant." 

The  alleged  defect  in  the  nineteenth  count  did  not  in  any  manner 
tend  to  the  prejudice  of  the  defendant  upon  the  trial,  nor  was  it 
claimed  by  him  that  he  deposited  the  money  referred  to  before  the 
date  when  he  was  required  to  do  so ;  and,  if  such  had  been  the  fact, 
he  was  entitled  to  prove  the  same  under  his  plea  of  not  guilty. 
What  has  been  said  in  relation  to  the  nineteenth  count  is  equally 
applicable  to  the  objections  urged  against  the  twentieth  count  of 
the  indictment. 

The  motion  is  denied. 


CHOW  LOT  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  First  Circuit    November  23,  1901.) 

No.  402. 

1.  Chinese  Exclusion— Proceedings  Fon  Deportation— Taking  op  Appeal. 
Under  section  13  of  tlie  Chinese  exclusion  act  of  September  13,  1888 
(25  Stat  476),  which  provides  that  any  Chinese  person  convicted  before 
a  commissioner  under  the  act  "may,  within  10  days  from  such  conviction, 
appeal  to  the  judge  of  the  district  court  for  the  district"  such  an  appeal 
may  be  taken  by  a  notice  given  to  the  commissioner  orally  within  the 
10  days  and  entered  of  record.  When  notice  is  so  given,  it  is  not  neces- 
sary that  the  matter  should  be  presented  to  the  Judge  within  the  10 
days  to  preserve  the  appellant's  right  to  a  hearing  on  review.  1 

S.  Same— Appellate  Tribunal- Constrcction  of  Statute. 

The  right  of  appeal  given  by  section  13  of  the  Chinese  exclusion  act 
of  September  13.  1888  (25  Stat  470),  which  provides  that  "any  such  Chi- 
nese person  convicted  before  a  commissioner  of  a  United  States  court 
may,  within  10  days  from  such  conviction,  appeal  to  the  judge  of  the 
district  court  for  the  district"  is  to  the  judge,  as  a  special  tribunal,  and 
not  to  the  district  court 

8.  Same — Abandonment  of  Appeal— Discretion  of  Judge. 

The  proceeding  for  the  deportation  of  a  Chinese  person  under  Act 
Sept  13,  1888  (25  Stat  476),  being  anomalous  and  of  a  summary  charac- 
ter, in  the  absence  of  any  provision  fixing  a  time  within  which  an  appeal 
from  the  decision  of  a  commissioner  shall  be  heard  by  the  district  judge 
it  is  within  his  discretion  to  determine  when  the  delay  in  bringing  the 
matter  before  him  for  hearing  is  such  as  to  amount  to  an  abandonment 
of  the  appeal. 

4.  Habeas  Corpus— Grounds  for  Relief— Defects  in  Commitment. 

Where  sufficient  ground  for  the  detention  of  a  prisoner  is  shown,  he 
cannot  be  discharged  on  a  writ  of  habeas  corpus  because  of  defects  or 
irregularities  in  the  form  of  commitment 

1  Citizenship  of  Chinese,  see  notes  to  Gee  Fook  Sing  v.  U.  S.,  1  C.  CL  A. 
212;  Lee  Sing  Far  y.  U.  S.,  35  O.  C.  A.  332. 
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Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Maine. 

John  S.  Richardson  and  R.  C.  Moore,  for  appellant, 
Isaac  W.  Dyer,  U.  S.  Atty. 

Before  COLT,  Circuit  Judge,  and  ALDRICH  and  BROWN,  Dis- 
trict Judges. 

BROWN,  District  Judge.  This  is  an  appeal  from  an  order  of 
the  circuit  court  of  the  United  States  for  the  district  of  Maine  dis- 
missing the  petition  of  Chow  Loy  for  a  writ  of  habeas  corpus,  no 
Fed.  952. 

The  appellant,  Chow  Loy,  was  arrested  May  13,  1901,  under  the 
provisions  of  "An  act  to  prohibit  the  coming  of  Chinese  laborers 
to  the  United  States,"  approved  September  13,  1888.  25  Stat.  476. 
After  a  hearing,  the  United  States  commissioner,  on  May  23,  1901, 
found  and  adjudged  that  the  said  Chow  Loy  is  a  Chinese  person, 
and  is  not  entitled  to  be  or  remain  in  the  United  States;  that  the 
said  Chow  Loy  is  a  citizen  or  subject  of  no  other  country  than 
China;  and  it  was  ordered  that  the  said  Chow  Loy  be  removed 
from  the  United  States  to  the  empire  of  China.  The  commission- 
er's record  contains,  also,  the  following  entries:  •' 

"May  24.    Copy  of  judgment  and  warrant  to  remove  issued. 

"May  31.    Levi  Turner,  Esq.,  appears  and  gives  notice  of  appeaL 

"July  3.    Levi  Turner,  Esq.,  withdraws  appearance. 

"July  11.  John  S.  Richardson,  Esq.,  of  Boston,  offers  to  appear  and  prose- 
cute appeal." 

By  section  13  of  the  act  it  is  provided: 

"Any  such  Chinese  person  convicted  before  a  commissioner  of  a  United 
States  court  may,  within  ten  days  from  such  conviction,  appeal  to  the  Judge 
of  the  district  court  for  the  district" 

The  only  act  done  by  the  appellant  within  the  statutory  period 
of  10  days  was  that  proven  by  the  following  extract  from  the  com- 
missioner's record: 

"May  31.    Levi  Turner,  Esq.,  appears  and  gives  notice  of  appeaL** 

We  have  first  to  inquire  whether  the  appellant  did,  within  10  days, 
appeal  to  the  district  judge,  within  the  meaning  of  the  act. 

As  the  hearing  upon  deportation  proceedings  is  of  an  anomalous 
and  summary  character,  we  are  of  the  opinion  that  there  should  be 
no  stricter  requirement  in  regard  to  procedure  than  is  necessary 
to  make  it  appear  that  the  party  asserted  and  claimed  his  right. 
A  positive  right  is  given  him  by  the  statute.  If  he  has  seasonably 
asserted  this  right,  it  should  not  be  defeated  by  a  failure  to  take 
proceedings  analogous  to  those  prescribed  for  the  taking  and  per- 
fection of  appeals  or  writs  of  error.  In  Fong  Yue  Ting  v.  U.  S., 
149  U.  S.  6^,  728,  729,  13  Sup.  Ct.  1028,  37  L.  Ed.  918,  it  was  said: 

"No  formal  complaint  or  pleadings  are  required,  and  the  want  of  them  does 
not  affect  the  authority  of  the  judge,  or  the  validly  of  the  statute." 

If  we  look  to  the  practice  upon  ordinary  appeals  to  furnish  us 
guidance  by  analogy,  it  will  appear  that  an  appeal  is  "taken"  in  the 
lower  court. 
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In  Brown  v.  McConnell,  124  U.  S.  489,  490,  8  Sup.  Ct.  560,  31  L. 
Ed.  496,  it  was  said: 

"An  appeal  to  this  court  In  a  proper  ease  is  a  matter  of  right,  and  its 
allowance  is  in  reality  nothing  more  than  the  doing  of  those  things  which  are 
necessary  to  give  the  appellant  the  means  of  invoking  our  Jurisdiction.  A 
writ  of  error  is  the  process  of  this  court,  and  it  is  issued,  therefore,  only 
upon  our  authority;  but  an  appeal  can  be  taken  without  any  action  by  this 
court  All  that  need  be  done  to  get  an  appeal  is  for  the  appellant  to  cite  his 
adversary  in  the  proper  way  to  appear  before  this  court,  and  for  him  to 
docket  the  case  here  at  the  proper  time.  •  •  *  If  an  appeal  is  taken  by 
the  action  of  the  court  in  session  before  the  end  of  the  term  at  which  the 
decree  is  rendered,  no  formal  citation  is  necessary,  because,  both  parties 
being  constructively  in  court  during  the  entire  term,  they  are  charged  by  law 
with  notice  of  all  that  .is  done  in  the  case  affecting  their  interests.  But, 
if  the  necessary  security  is  not  taken  until  after  the  term,  a  citation  is  re- 
quired to  bring  the  appellee  before  us,  although,  if  the  case  is  docketed  here 
in  time,  it  will  not  be  dismissed  at  the  return  term  until  an  opportunity  has 
been  afforded  the  appellant  to  give  the  requisite  notice.  The  appeal  taken 
in  open  court,  if  docketed  here  in  time,  gives  this  court  Jurisdiction  of  the 
subject-matter,  and  invests  it  with  power  to  make  all  orders,  consistent  with 
proper  practice,  which  are  needed  in  furtherance  of  Justice.  This  subject 
was  fully  considered  in  Hewitt  y.  Filbert,  116  U.  S.  142,  6  Sup.  Ct  319,  29 
L.  Ed.  581." 

We  are  of  the  opinion  that  the  proceedings  before  the  commis- 
•sioner  after*  judgment  are  sufficient  to  show  that  a  claim  of  appeal 
was  made  within  10  days.  The  case  which  we  have  cited  seems 
to  be  an  express  authority  for  the  position  that  an  appeal  can  be 
taken  without  any  action  by  the  appellate  court.  We  further  think 
that  the  10  days  provided  for  taking  the  appeal  was  in  this  case 
analogous  to  a  term  of  court  in  an  ordinary  case,  and  that  an  ap- 
peal orally  taken  and  recorded  within  that  time  by  the  commis- 
sioner constituted  a  sufficient  notice  to  the  appellee  of  the  pendency 
of  an  appeal.  We  are  further  of  the  opinion  that  no  citation  to  the 
appellee  was  necessary,  and  that  it  was  fairly  -chargeable  with 
notice  of  all  that  was  done  in  the  case  during  this  period  of  10 
days.  We  see  no  reason  for  incumbering  this  proceeding  with  any 
more  technicalities  than  are  necessary  in  the  case  of  appeals  .orally 
taken,  in  a  court  in  session,  before  the  end  of  the  term.  The  statute 
makes  no  provision  as  to  when  an  appeal  shall  be  heard  by  the 
judge  of  the  district  court,  nor  as  to  when  it  shall  be  presented  to 
him.  As  the  appellant  has  the  full  period  of  10  days  within  which 
to  appeal,  if  such  an  appeal  can  be  taken  solely  by  action  before 
the  commissioner  it  would  seem  to  follow  that  he  can  be  deprived 
of  no  part  of  this  time  for  taking  the  appeal  by  a  requirement  which 
would  make  him  take  it  in  season  to  present  it  to  the  judge  within 
the  period  of  10  days. 

In  Credit  Co.  v.  Arkansas  Cent.  R.  Co.,  128  U.  S.  258,  261,  9 
Sup.  Ct.  108,  32  L.  Ed.  449,  it  was  said: 

"An  appeal  cannot  be  said  to  be  taken,'  any  more  than  a  writ  of  error 
can  be  said  to  be  'brought,'  until  it  is  in  some  way  presented  to  the  court 
which  made  the  decree  appealed  from,  thereby  putting  an  end  to  its  Jurisdlc* 
tion  over  the  case,  and  making  it  its  duty  to  send  it  to  the  appeHate  court 
This  is  done  by  filing  the  papers,  viz.  the  petition  and  allowance  of  appeal 
(where  there  is  such  a  petition  and  allowance),  the  appeal  bond,  and  the  cita- 
tion." 
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It  was  said,  also: 

"Of  course,  if  the  appeal  is  allowed  in  open  court  and  entered  In  tbe  min- 
utes, no  further  service  is  required." 

In  Edmonson  v.  Bloomshire,  7  Wall.  306,  311,  19  L.  Ed.  92,  it  was 
said : 

"The  prayer  for  the  appeal,  and  the  order  allowing  it  constituted  a  valid 
appeaL" 

In  Evans  v.  Bank,  134  U.  S.  330,  10  Sup.  Ct.  493,  33  L.  Ed.  917, 
it  was  said  that,  under  the  rule,  it  is  the  duty  of  an  appellant  to 
docket  his  case  and  to  file  the  record  in  the  appellate  court  within 
the  first  six  days  of  the  term;  and,  if  this  is  not  done,  the  appellee 
may  have  the  case  docketed  and  dismissed ;  and,  if  the  case  is  not 
so  docketed  and  dismissed  by  the  appellee,  the  appellant  is  in  time  if 
the  record  be  filed  during  the  return  term. 

In  Brooks  v.  Norris,  11  How.  207,  13  L.  Ed.  666,  it  was  said  that 
"the  writ  of  error  is  not  brought,  in  the  legal  meaning  of  the  term, 
until  it  is  filed  in  the  court  which  rendered  the  judgment." 

In  Seymour  v.  Freer,  5  Wall.  822,  18  L.  Ed.  564,  it  was  said: 

*'What  is  essential  to  an  appeal  Is  allowance,  citation  to  the  appellees,  or 
equivalent  notice,  or  waiver,  and  the  bringing  up  of  the  record  at  the  next 
term  of  this  court" 

We  think  that  an  allowance  of  the  appeal  by  the  commissioner 
was  not  essential.  The  commissioner  was  not  acting  as  a  court 
of  record,  had  no  clerk,  and  no  allowance  was  necessary  as  a  direc- 
tion to  a  clerk  to  send  up  the  record.  Had  there  been  an  entry 
of  an  allowance  by  the  commissioner,  that  would  have  afforded 
merely  additional  evidence  that  a  right  had  been  claimed.  More- 
over, no  bond  or  security  was  required,  as  the  appellant  was  in 
actual  custody.  While  the  question  is  not  altogether  free  from 
doubt,  we  think  the  sounder  view,  in  proceedings  of  this  character, 
is  that,  if  the  Chinese  person  asserts  his  claim  of  right  within  the 
10  days,  he  has  appealed  to  the  district  judge  within  the  fair  mean- 
ing of  the  statute. 

Assuming,  then,  that  an  appeal  was  taken,  the  next  question  for 
consideration  is  whether  the  district  judge  erred  in  dismissing  the 
appeal  for  abandonment.  The  district  judge  said,  in  his  opinion 
dismissing  the  appeal,  that  it  was  not  brought  to  his  notice  till  late 
in  July,  a  few  days  before  the  hearing.  The  petition  to  the  circuit 
court  for  the  writ  of  habeas  corpus  stated  that  the  pendency  of  the 
aforesaid  appeal  had  been  called  to  the  attention  of  the  district  judge 
several  days  previous  to  the  30th  day  of  July,  the  exact  date  not 
being  known  to  the  petitioner.  It  is  apparent  that  no  steps  what- 
ever were  taken  to  procure  a  hearing  .by  the  district  judge  during 
the  month  of  June,  and  that  nothing  was  done  until  the  latter  part 
of  July,  except  that  on  July  3d  Levi  Turner,  Esq.,  appeared  before 
the  commissioner  and  withdrew  his  appearance,  and  that  on  July 
nth  John  S,  Richardson,  Esq.,  of  Boston,  appeared  before  the  com- 
missioner and  "offers  to  appear  and  prosecute  the  appeal."  In  or- 
dinary cases  of  appeal,  where  the  appellant  fails  seasonably  to  dock- 
et his  case,  the  appellee  may  do*  so  for  the  purposes  of  dismissal 
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We  think  it  follows,  of  necessity,  that  the  district  judge  to  whom 
the  appeal  is  to  be  made  has  power  not  only  to  hear  the  case,  but 
also  to  decide  whether  or  not  there  has  been  such  an  abandonment 
of  the  appeal  as  warrants  its  dismissal.  The  statutes  regulating 
appeals  have  no  application  to  the  present  case,  save  as  they  afford 
some  illustrations  of  the  general  principles  to  be  observed. 

It  is  contended  for  the  appellant  that  the  appeal  provided  by  sec- 
tion 13  of  the  act  is  an  appeal  to  the  district  court;  that,  therefore, 
the  appellant  might  present  his  appeal  at  any  time  within  the  en- 
suing term  of  court.  The  appellant  relies  upon  U.  S.  v.  Gee  Lee, 
I  C.  C.  A.  518,  50  Fed.  271,  273  (April  18,  1892),  in  which  the  cir- 
cuit court  of  appeals  for  the  Ninth  circuit  held  that  a  writ  of  error 
could  be  had  to  the  district  court  to  review  its  decision  in  a  deporta- 
tion case,  saying: 

"If,  under  the  circumstances,  the  words  *the  judge  of  the  district  court  for 
the  district'  can  be  held  equivalent  to  the  words  *the  district  court  for  the 
district/  a  writ  of  error  will  lie  from  this  court  to  review  the  Judgment.*  We 
are  of  the  opinion  that  the  statute  should  be  so  read.  The  learned  Ji^dge  of 
the  district  court,  from  the  allowance  by  him  of  the  writ  of  error,  evidently 
so  thought.  Every  argument  of  convenience  and  utility  favors  this  conclu- 
sion. Uniformity  of  decision  in  a  very  Important  matter  will  thus  be  se- 
cured. 

"  'Judge  of  the  district  court*  and  'district  court'  are  not,  strictly  speaking, 
convertible  terms.  But  they  are  so  in  a  popular  sense,  and  It  Is  safe  to 
assume  that  congress.  In  the  use  of  the  former  phrase  in  this  connection. 
Intended  to  give  the  party  an  appeal  to  the  district  court  of  the  dlstiict" 

With  due  respect  to  the  decision  of  this  learned  court,  we  find 
ourselves  unable  to  agree  with  its  conclusion  that  the  appeal  pro- 
vided was  an  appeal  to  the  district  court. 

The  circuit  judge,  in  his  opinion  denying  the  petition  for  the  writ 
of  habeas  corpus,  says: 

"Inasmuch  as  section  13  provides  that  the  warrant  Issued  on  the  complaint 
which  the  section  authorizes  may  be  made  returnable  'before  any  Justice, 
Judge  or  commissioner  of  a  United  States  court,  or  before  any  United  States 
court,'  and  for  an  appeal  only  In  case  the  warrant  Is  returned  before  a  com- 
missioner, it  would  seem  to  follow  that  the  Judge  of  the  district  court  acts  on 
appeal  in  the  same  capacity  as  though  the  warrant  had  been  first  returned 
before  him.  Moreover,  as  the  provision  with  reference  to  the  return  of  the 
warrant  In  the  same  section  expressly  distinguishes  between  a  Judge  of  a 
United  States  court  and  a  United  States  court.  It  would  seem  to  follow,  on 
Just  rules  of  construction,  that  this  distinction  must  run  throughout  the 
section."    110  Fed.  953. 

We  think  that  this  is  a  sound  construction  of  the  statute.  , 
The  decision  of  the  supreme  court  in  Fong  Yue  Ting  v.  U.  S., 
149  U.  S.  698,  13  Sup.  Ct.  1016,  37  L.  Ed.  905,  was  handed  down 
May  15,  1893,  after  the  decision  in  U.  S.  v.  Gee  Lee;  and  it  seems 
to  us  that  it  contains  expressions  which  are  inconsistent  with  the 
view  of  the  statute  taken  by  the  circuit  court  of  appeals  for  the 
Ninth  circuit. 

Thus  it  was  said  (pages  728,  729,  149  U,  S.,  page  1028,  13  Sup. 
Ct,  page  918,  37  L.  Ed.): 

"The  designation  of  the  Judge,  In  general  terms,  as  *a  United  States  Judge,' 
Is  an  apt  and  sufHcieHt  description  of  a  Judge  of  a  court  of  the  United  States, 
and  is  equivalent  to  or  synonymous  with  the  designation  in  other  statutes  of 
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the  jndges  authorized  to  Issue  writs  of  babeas  corpus  or  warrants  to  arrest 
persons  accused  of  crime.    Rey.  St  H  752,  1014. 

"When,  In  the  form  prescribed  by  law,  the  executlTe  ot&cer,  acting  in  l>e- 
half  of  the  United  States,  brings  the  Chinese  laborer  before  the  Judge,  in 
order  that  he  may  be  heard,  and  the  facts  upon  which  depends  his  right  to 
remain  in  the  country  be  decided,  a  case  is  duly  submitted  to  the  Judicial 
power;  for  here  are  all  the  elements  of  a  civil  case, — a  complainant,  a  de- 
fendant and  a  judge, — actor,  reus,  et  Judex.  8  Bl.  Comm.  25;  Osborn  ▼. 
Bank,  9  Wheat  738,  819,  6  L.  EdL  204.  No  formal  complaint  or  pleadings 
are  required,  and  the  want  of  them  does  not  affect  the  authority  of  the  Judge 
or  the  validity  of  the  statute." 

Throughout  this  opinion  the  reference  is  always  to  a  **judge." 
In  the  dissenting  opinion  of  Mr,  Justice  Brewer,  page  742,  I49  U. 
S.,  page  1029,  13  Sup.  Ct.,  page  920,  37  L.  Ed.,  there  is  clear  evi- 
dence that  that  learned  judge  found  a  distinction  between  a  "judge" 
and  a  "court."  The  reference  to  Rev.  St.  §§  752,  1014,  indicates 
that  a  distinction  is  to  be  made  between  a  district  judge  and  a  dis- 
trict court. 

In  Carper  v.  Fitzgerald,  121  U.  S.  87,  7  Sup.  Ct.  825,  30  L.  Ed. 
882,  it  was  held  that,  upon  habeas  corpus  proceedings  before  the 
circuit  judge  for  the  Fourth  circuit  at  chambers,  no  appeal  lies  to 
the  supreme  court  from  an  order  of  the  circuit  judge,  sitting  as  a 
"judge,"  and  not  as  a  "court,"  discharging  a  prisoner  brought  be- 
fore him  on  a  writ  of  habeas  corpus;  that  an  order  of  the  judge 
that  the  papers  be  filed  or  recorded  in  the  circuit  court  does  not 
make  his  decision  as  "judge"  a  decision  of  the  "court."  See,  also, 
Harkrader  v.  Wadley,  172  U.  S.  148,  162,  19  Sup.  Ct.  119,  43  h. 
Ed.  399. 

In  U.  S.  V.  Duell,  172  U.  S.  576,  589,  19  Sup.  Ct.  290,  43  h.  Ed. 
564,  it  was  siaid  concerning  appeals  in  the  District  of  Columbia : 

••By  the  acts  of  1830  and  1852  an  appeal  was  given,  not  to  the  circuit  court 
of  the  District  of  Columbia,  but  to  the  chief  Judge  or  one  of  the  assistant 
Judges  thereof,  who  was  thus  called  on  to  act  as  a  special  Judicial  tribunaL 
The  competency  of  congress  to  make  use  of  such  an  instrumentality  or  to 
create  such  a  tribunal  in  the  attainment  of  the  ends  of  the  patent  office  seems . 
never  to  have  been  questioned,  and  we  think  could  not  have  been  success- 
fully. The  nature  of  the  thing  to  be  done  being  Judicial,  congress  had  power 
to  provide  for  Judicial  interference  through  a  special  tribunaL" 

See,  also,  U.  S.  v.  Coe,  155  U,  S.  76,  15  Sup.  Ct.  16,  39  L.  Ed. 
76;  Lambert  v.  Barrett,  157  U.  S.  697,  15  Sup.  Ct.  722,  39  L.  Ed. 
865 ;  McKnight  v.  James,  155  U.  S.  685,  15  Sup.  Ct.  248,  39  L.  Ed. 
310;  In  re  Lennon,  150  U.  S.  393,  14  Sup.  Ct.  123,  37  L.  Ed.  1120. 

In  U.  S.  V.  Clarke,  i  Gall.  497,  499,  Fed.  Cas.  No.  141804,  Judge 
Story,  sitting  in  the  First  circuit,  said: 

••The  district  Judge  Is  not  the  district  court,  though  he  is  the  presiding 
officer  thereof.  A  court  Is  not  a  Judge,  nor  a  Judge  a  court  A  Judge  is  a 
public  officer,  who,  by  virtue  of  his  office,  is  clothed  with  Judicial  authorities. 
A  court  is  defined  to  be  a  place  in  which  Justice  is  Judicially  administered. 
It  is  the  exercise  of  Judicial  power  by  the  proper  officer  or  officers  at  a  time 
and  place  appointed  by  law.  The  officers  exist  independent  of  the  exercise 
of  such  appointed  Jurisdiction,  though  the  court  may  not,  in  general,  be 
holden  independent  of  its  officers.  This  last  position,  however.  Is  not  alwaye 
strictly  true;  for  a  court  is  considered  so  much  as  an  assemblage  of  mere 
abstract  Judicial  powers,  to  be  organized  and  exercised  at  stated  times  and 
places,  that  by  our  laws  it  may  be  adjourned  without  the  presence  of  a 
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jndge.  There  are  many  powers  which  the  officers  of  a  court,  collectively  or 
individually,  may  and  do  exercise,  exclusive  of  their  organization  as  a  court 
Indeed,  what  they  shall  do  in  either  the  capacity  of  an  officer  or  of  a  court 
depends  exclusively  upon  the  provisions  of  the  law. 

"It  is  not  true,  therefore,  that  every  act  done  by  the  district  judge  Is,  in 
point  of  law.  the  act  of  the  distrfct  court.  In  some  instances  powers  are 
confided  to  him  which  he  may  exercise  either  in  court,  or,  by  virtue  of  office, 
out  of  court.  In  other  instances  powers  are  given  to  him  in  one  capacity 
which  are  denied  in  the  other.  The  power  to  issue  writs  of  habeas  corpus 
is  an  example  of  the  former  kind;  the  power  of  the  district  Judge  to  ap- 
point  and  hold  special  district  courts,  of  the  latter  kind.  In  his  capacity  as 
a  court  he  may  try  certain  offenses  and  suits  of  common  law  and  admiralty 
jurisdlQtion.  In  his  capacity  as  a  judge  he  has  no  such  authority.  In  his 
capacity  as  district  judge  he  is  a  constituent  member  of  this  court  It  would 
be  absurd  to  contend  that  when  he  holds  the  circuit  court  he  yet  holds  the 
district  court  Nay,  the  very  case  before  us  Is  a  very  strong  Illustration  of 
the  distinction.  As  a  district  court,  or,  rather,  holding  the  district  court, 
he  has  no  cognizance  of  the  offense  of  piracy.  It  is  expressly  excluded  by 
statute,  and  consequently  the  complaint  would  have  been  coram  non  judice. 
As  a  judge  of  the  United  States  he  has  complete  cognizance  for  the  purpose 
of  commitment  for  trial.  If,  therefore,  the  offense  had  been  laid,  as  commit- 
ted  before  the  district  court  on  a  trial  or  complaint  for  piracy,  it  would  have 
been  a  fatal  objection.  It  cannot  be  necessary  to  pursue  the  argument  on 
this  head  further.    It  is  utterly  insupportable." 

We  think  it  clearly  the  intention  of  congress  to  confer  upon 
the  district  judge,  as  a  special  tribunal,  authority  to  determine  by 
summary  proceedings  the  facts  upon  which  an  appellant  resists 
deportation  proceedings.  The  statute  evidently  contemplates  pro- 
ceedings of  a  summary  character,  not  admitting  the  delays  usually 
attending  ordinary  litigations.  .  See  Roberts  v.  Reilly,  ii6  U.  S.  92, 
93,  6  Sup.  Ct.  291,  29  L.  Ed.  544.  On  the  one  hand,  the  officers 
of  the  government,  in  the  performance  of  an  executive  duty,  are 
not  to  be  unduly  delayed.  On  the  other  hand,  in  favor  of  his  rights, 
the  Chinese  person  is  to  have  a  speedy  hearing.  It  is  very  cer- 
tain that  the  officers  of  the  government  cannot  be  delayed  indef- 
initely by  the  claim  of  appeal;  that  at  some  time  it  must  fail  for 
lack  of  prosecution;  and  that  it  is  within  the  power  of  the  district 
judge,  in  his  sound  discretion,  to  determine  when  that  time  has  ar- 
rived. There  is  nothing  in  this  record  to  show  that  the  action  of 
the  district  judge  in  dismissing  the  appeal  was  improper. 

The  refusal  by  the  circuit  court  to  grant  the  petition  for  the  writ 
of  habeas  corpus  on  the  ground  that  the  case  had  been  properly 
dismissed  was  right,  although  we  do  not  agree  with  the  reasons  as- 
signed by  that  court  for  the  dismissal. 

It  was  urged  upon  us  at  the  hearing:  that  the  substantial  fact 
at  which  this  court  should  look  in  this  case,  and  which  should 
override  all  technical  objections,  is  that  a  person  was  to  be  de- 
ported from  the  United  States  without  a  hearing.  We  have  givert 
due  consideration  to  the  argument  that  the  right  should  not  be  de- 
feated by  too  technical  rules  of  procedure,  and  are  inclined  to  adopt 
a  liberal  rule  wherever  it  appears  that  a  person  has  seasonably  as- 
serted and  prosecuted  his  right.  In  the  present  case,  however,  it 
appears  by  the  record  that,  on  May  13,  1901,  the  defendant  below 
was  arraigned,  sworn,  and  examined,  and  that  the  hearing  was 
adjourned  to  May  23d;  that  on  May  23d  the  hearing  was  resumed; 
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and  that  the  appellant  was  represented  by  counsel.  It  therefore 
appears  by  the  record  that  the  appellant  had  full  opportunity  to  be 
heard,  and  that  he  was  heard,  and  that,  after  a  hearing,  it  was  found 
that  he  was  a  person  not  entitled  to  be  within  the  United  States. 
Presumptively,  this  finding  was  correct.  It  cast  upon  the  appellant 
the  duty  of  proceeding  with  some  degree  of  diligence  to  seek  the 
benefit  of  a  further  hearing.  It  has  been  found  by  the  district  judge 
that  the  delay  was  not  excusable,  and  must  be  construed  as  an  aban- 
donment of  the  appeal. 

Whether  or  not  there  were  irregularities  in  the  form  of  commit- 
ment, it  is  unnecessary  to  inquire.  As  was  said  by  Mr.  Justice  Gray 
in  Nishimura  Ekiu  v.'  U.  S.,  142  U.  S.  651,  12  Sup.  Ct.  336,  35  L. 
Ed.  1 146: 

*'A  writ  of  habeas  corpus  is  not  like  an  action  to  recover  damages  for  an 
unlawful  arrest  or  commitment,  but  its  object  is  to  ascertain  whether  the 
prisoner  can  lawfully  be  detained  in  custody;  and,  if  sufficient  ground  for 
his  detention  by  the  goyemment  is  shown,  he  is  not  to  be  discharged  for 
defects  in  the  original  arrest  or  commitment." 

Upon  the  record  before  the  circuit  court  it  appeared  that  the 
petitioner  for  the  writ  was  a  person  not  entitled  to  be  within  the 
United  States,  and  liable  to  be  deported;  that  he  had  no  right  to 
be  discharged  from  custody^  but  only  to  be  placed  in  charge  of  the 
officers  of  the  United  States  for  deportation.  The  circuit  court 
therefore  properly  refused  the  petition  for  the  writ  of  habeas  corpus. 

The  decree  of  the  circuit  court  is  affirmed. 


JAGKSON  V.  WESTERN  EXPANDED  METAL  &  FIREPROOFINQ  CO. 

(Circuit  Court,  N.  D.  California.    December  8,  1901.) 

No.  13,063. 

Patents— In FRiNGKMBNT— Floor  Construction. 

The  JaclcsoQ  patent,  No.  320,066,  for  ah  improvement  in  floor  and  side- 
walk construction,  claim  2,  describing  a  combination  of  metallic  beams 
and  cross  bars  or  bearers  to  support  a  surface  of  artificial  stone  or  con- 
crete, construed,  and  held  not  infringed  by  the  structure  described  in  the 
Johnson  patent.  No.  550,177. 

At  Law.  Action  for  infringement  of  patent.  Instructions  to  the 
jury. 

J.  J.  Scrivner  and  J.  L.  Hopkins,  for  plaintiff. 
James  A.  Carr,  R.  H.  Countryman,  and  W.  M.  Willett,  for  defend- 
ant. 

MORROW,  Circuit  Judge.  It  is  the  duty  of  the  court  to  construe 
the  patents  involved  in  this  suit,  and  to  determine  the  actual  nature 
of  the  inventions  embraced  within  their  terms. 

First,  with  respect  to  the  patent  owned  by  the  plaintiff,  Jackson, 
and  Upon  which  this  suit  is  brought.  It  is  known  as  the  "Jackson 
Patent/'  is  numbered  320,066,  and  dated  June  16,  1895.  The  second 
claim  of  this  patent  contains  this  combination  in  an  improvement  in 
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floor  and  sidewalk  construction:  "Metallic  beams  and  transverse 
bearers  supporting  a  surface  of  artificial  stone  or  concrete,  said  bear- 
ers being  tensilely  strained  to  act  both  as  bearers  and  ties."  This 
construction  contains  the  following  essential  elements :  (i)  Metallic 
beams ;  (2)  transverse  bearers.  To  support  a  surface  of  artificial  stone 
or  concrete,  the  first  essential  element  is- therefore  a  beam,  and  this 
element  of  a  beam  has  this  relation  to  the  transverse  bars  or  bear- 
ers in  the  combination  described  in  the  specifications  of  the  patent. 
The  beams  are  described  as  comparatively  weak,  to  resist  the  lateral 
strain  occasioned  by  the  tension  of  the  transverse  bars  or  bearers. 
The  inventor,  therefore,  interposes  light  sectional,  metallic,  concrete, 
or  brick  arches,  which  resist  the  tensile  strain  of  the  tie  rods ;  mean- 
ing, of  course,  the  transverse  bars  or  bearers,  D,  shown  in  Figs,  i,  2, 
3,  and  5.  The  inventor  also  specifies  that  he  may  employ  also  light 
metallic  or  other  sectional  arches,  extending  between  the  beams  to 
which  they  are  bolted  on  opposite  sides,  in  which  case  light  bars  are 
extended  along  the  crown  of  the  arch,  as  shown  in  Fig.  4. 

The  second  element  to  support  a  surface  of  artificial  stone  or 
cement  is  represented  by  the  transverse  bearers.  These  bearers  are 
called  "bars"  in  the  specifications.  These  bars  are  preferably  of 
a  1  form,  and  the  sidewalk,  which  is  of  concrete,  is  supported  upon 
the  flanges  so  that  its  lower  surface  is  flush  with  the  bottoms  of  the 
bars.  In  some  cases  these  bars  or  bearers  may  be  placed  farther 
apart,  and  short  crossbars  may  be  laid  between  them.  In  some 
cases  transverse  bars  may  have  their  ends  secured  to  the  outer 
beams,  so  as  to  act  as  tiebars,  as  shown  in  Figs.  2  and  3.  In  Fig. 
2  the  ends  are  bent  over  in  the  form  of  a  hook,  and  wedge-shaped 
keys  may  be  driven  in  between  the  curved  portion  and  the  beam,  to 
produce  the  proper  tension,  or  screws  may  be  employed  for  the  same 
purpose.  In  Fig.  3  the  ends  of  the  bars  are  made  round,  to  pass 
through  the  web  of  the  beam  just  beneath  its  top  flange,  and  the 
proper  tension  is  produced  by  a  nut,  the  end  of  the  bar  being  screw- 
threaded  to  receive  it.  This  tension  of  the  transverse  bearer  is  se- 
cured by  the  driving  in  of  wedge-shaped  keys  between  the  carved 
end  of  the  bar  or  bearer  and  the  beam  (Fig.  2),  or  by  the  screwing  up 
of  a  nut  upon  the  screw-threaded  end  of  the  bar  or  bearer,  the  round- 
ed end  of  which  bar  or  bearer  has  passed  through  the  web  of  the 
beam  (Fig.  3).  This  tension  in  Fig.  2  has  the  effect  of  producing 
a  horizontal  bar  or  bearer,  or  a  bar  or  bearer  so  nearly  horizontal 
that  the  sag  or  downward  curve  between  the  beams  is  a  negligible 
quantity  in  the  bar  or  bearer.  The  tension  in  Fig.  3  secures  the 
same  horizontal  effect  as  in  Fig.  2.  That  a  practically  horizontal  bar 
or  bearer  is  provided  for  in  this  patent  is  shown,  not  only  by  the 
tension  secured  by  driving  in  wedge-shaped  keys  or  the  screwing 
up  of  the  nuts  on  the  ends  of  the  bars,  but  by  the  specification  that 
the  bar  is  preferably  of  a  1  form,  and  by  the  bars,  D,  shown  in  hori- 
zontal position  in  Figs.  I,  2,  3,  and  5. 

In  the  opinion  of  the  court,  the  natural  curve  or  sag  of  a  strap  or 
bar  crossing  beams  and  acting  as  a  bearer  between  beams  is  not  an 
essential  structural  arrangement  in  this  patent — First,  because  such 
a  curve  or  sag  is  not  mentioned  in  either  claim  or  specification; 
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second,  because  it  is  not  shown  in  the  figures  of  the  bearers  or  bars ; 
third,  it  is  not  inferable  from  the  specifications  or  claim ;  and,  fourth, 
its  elimination  as  far  as  possible  is  provided  for  by  the  tension  secured 
by  either  wedge-shaped  keys  or  screws  at  the  end  of  the  bar  or 
bearer. 

The  defendant's  patent  is  known  as  the  "Johnson  Patent."  It  is 
numbered  550,177,  and  dated  November  19,  1895.  The  alleged  in- 
fringing device  in  this  patent  is  designated  as  suspension  straps  or. 
saddles,  and  the  inventor  describes  this  feature  of  his  patent  as  fol- 
lows: 

*Tbe  main  support  of  my  floor  consists  of  paraHel  I  beams  supported  by 
the  frame  of  the  buUding.  Over  the  tops  of  adjacent  beams  are, fastened 
the  ends  of  strong  suspension  straps  or  saddles,  preferably  of  wrought  iron 
or  steel,  and  thin  enough  to  be  quite  flexn)le.  The  ends* of  these  straps  ex- 
tend beyond  the  farther  edge  of  the  beams,  and  are  bent  to  conform  to  the 
shape  of  the  beam,  so  as  to  lie  close  against  the  same,  while  the  middle 
portion  of  the  strap  or  saddle  bends  or  curves  down.  The  curve,  which  a. 
flexible  flat  wrought-iron  or  steel  strap  naturally  assumes  when  Its  ends  are 
supported  at  flxed  points  nearer  together  than  the  length  of  the  strap,  is  the 
line  of  stable  equilibrium  of  such  strap  for  supporting  a  vertical  load  dis- 
tributed like  a  concrete  floor;  that  is,  the  application  of  the  concrete  floor 
on  such  a  strap  does  not  tend  to  change  the  form  of  its  curve,  but  produces  a 
tensile  stress  only  therein.  Upon  each  of  these  straps  or  saddles,  as  a  bot- 
tom, plastic  concrete  is  fllled  in  up  to  the  horizontal  level  desired,  so  as  to 
constitute  a  stiffening  or  strengthening  rib." 

The  claim  the  inventor  makes  is  as  follows: 

"A  floor  consisting  of  beams,  suspension  straps  fastened  at  the  tops 
thereof,  and  curved  down  in  the  intermediate  portion  in  the  line  of  stable 
equilibrium." 

It  is  clear  that  the  Johnson  suspension  straps  are  to  be  distin- 
guished in  structure  and  function  from  the  Jackson  transverse  bearer. 
The  latter  does  not  recognize  the  structural  law  of  curvature  which 
suspends  a  metal  strap  between  beams  in  the  line  of  stable  equilib- 
rium, while  the  former  does,  and  makes  that  law  an  element  of  his 
structural  invention,  and  an  important  one  in  the  office  of  a  light, 
flexible,  but  efficient  carrier  or  bearer,  supporting  a  floor  of  artificial 
stone  or  concrete.  In  the  Johnson  patent  the  suspender  or  strap 
is  to  be  thin  enough  to  be  quite  flexible,  -while  in  the  Jackson  trans- 
verse bearer  this  quality  is  not  claimed.  This  is  a  characteristic 
difference,  as  shown  in  the  specification,  where  a  1  form  bar  is 
claimed  as  preferable.  There  is  manifestly  less  flexibility  in  a  bar 
of  this  form  than  in  a  strap. 

There  is  still  another  feature  of  the  transverse  bearer  in  the 
Jackson  patent  that  must  not  be  overlooked,  and  that  is  the  device 
for  resisting  the  lateral  strain  occasioned  by  the  tension  of  the  bars. 
This  is  secured  by  the  interposition  of  light  sectional  metallic,  con- 
crete, or  brick  arches,  which  resist  the  tensile  strain  of  the  rods; 
or  there  may  be  employed  light  metallic  or  other  sectional  arches  ex- 
tending between  the  beams,  in  which  case  light  bars  are  extended 
along  the  crown  of  the  arches.  In  the  Johnson  patent  the  resistance 
to  the  lateral  strain  or  co^ipression  is  accomplished  by  filling  in 
the  curvature  or  sag  of  the  strap  or  suspender  with  concrete  up  to 
the  level  of  the  top  of  the  I  beams.    This  method  is  simple  and 
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effective,  and  constitutes  a  substantial  difference  in  structural  ar- 
rangement and  function  from  that  of  the  plaintiff's  patent. 

It  follows  that  the  concrete  or  artificial  stone  resting  upon  the 
curved  strap  in  the  Johnson  patent  does  not  perform  the  function 
of  the  concrete  or  artificial  stone  upon  the  transverse  bearer  of  the 
Jackson  patent.  This  appears  plain  when  it  is  considered  that  in  the 
Jackson  patent  the  concrete  or  artificial  stone  placed  upon  the  trans- 
verse bearer  does  not  perform  the  function  of  keeping  the  I  beams 
apart.  This  is  shown  in  Fig.  3,  where  the  concrete  upon  the  trans- 
verse bearer,  near  to  but  below  the  top  of  the  flanges  of  the  side 
beams,  and  extending  towards  the  inside  beams,  but  not  to  the 
flanges  of  the  inside  beams,  has  no  such  action  as  to  have  the  effect 
of  keeping  the  I  beams  apart.  The  force  that  keeps  the  I  beams 
apart  in  the  Jackson  patent,  as  we  have  seen,  is  not  the  concrete  or 
artificial  stone  upon  the  transverse  bearer,  but  the  ''alternate  light 
.  sectional  metallic,  concrete,  or  brick  arches/* 

Upon  that  construction  of  these  patents,  the  court  will  instruct  the 
jury  that  the  evidence  is  not  sufiident  to  establish  infringement 


PATBGRIEVB  et  aL  r.  MARINE  INS.  CO..  LIMITED.  OP  LONDON. 

(Circuit  Ooort  of  Appeals,  Eighth  Circuit    November  26^  190L) 

Na  1,644. 

1.  Admtbaltt— Ambndmbnt  of  LrBBL—CoNFORMrTT  TO  Mandate  on  RBTKBflAXi. 
A  decree  of  a  court  of  admiralty  awarding  damages  for  injury  to  a 
vessel  in  favor  of  an  underwriter  which  had  paid  insurance  on  account 
of  such  injury  was  reversed  on  appeal  because  it  appeared  from  the  libel 
that  the  damages  caused  by  the  injury  exceeded  the  amount  of  insurance 
paid,  and  that  libelant  could  not  split  the  cause  of  action,  and  maintain 
a  suit  to  recover  a  portion  only  of  such  damages.  In  its  opinion  the  ap- 
pellate court  stated. that  on  the  return  of  the  record  to  the  district 
court  it  would  be  open  to  libelant  **to  amend  Its  libel  and  show,  if  It 
can,  that  the  excess  of  damages  over  the  sum  for  which  it  sues  has  been 
paid,  released,  or  otherwise  extinguished,  so  that  claimants  are  no  longer 
liable  therefor  at  the  suit  of  any  one."  After  the  case  was  remanded 
the  libel  was  amended  by  the  addition  of  an  allegation  that  the  only 
party  in  interest  except  libelant  was  the  company  owning  the  injured 
vessel,  which  had  authorized  libelant  to  file  the  libel  and  collect  the 
amount  of  Insurance  paid,  and  that  the  company  made  no  further  claim 
for  damages.  In  support  of  such  averment  libelant  offered  in  evidence 
a  release  executed  by  such  company  pursuant  to  a  resolution  of  its  board 
of  directors,  but  after  the  cause  was  remanded,  and  which  released 
any  claim  for  damages  beyond  those  sued  for  by  libelant  Held^  thAt 
such  amendment  and  the  evidence  in  support  thereof,  conformed  to  the 
requirements  of  the  mandate,  by  showing  that  at  the  time  the  libel  was 
filed  libelant  was  the  only  party  in  Interest  asserting  any  claim,  and 
that  the  claimants  were  fully  protected  against  a  second  suit  and  enti- 
tled libelant  to  maintain  the  suit  to  recover  its  own  damages. 

%  8amb— Stipulation  for  Rblbasb  of  Vbsbbl— LiABniirr  of  Subbtibs. 

A  Stipulation  given  for  the  release  of  a  libeled  vessel  takes  the  place 
of  the  released  property,  and  the  sureties  become  parties  to  the  cause, 
and  are  bound  by  orders  subsequently  made  therein*  to  the  same  extent 
aa  the  claimant    A  decree  rendered  upon  an  amended  libel,  which  the 
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court  had  power  to  permit  to  be  filed,  is  as  binding  upon  the  suretids 
as  upon  their  principia. 
8.  Shipping — Suit  for  Injury  to  Vessbl— Award  of  Damaqbb. 

Where  the  insurer  of  a  vessel  pays  a  loss  occasioned  by  her  injury 
through  the  fault  of  another  vessel  only  after  the  damage  has  been  ap- 
praised by  a  commission,  and  the  ordinary  steps  have  been  taken  to 
verify  such  appraisement,  there  is  a  strong  presumption  that  the  damage 
was  equal  to  the  amount  paid;  and  the  estimate  of  witnesses  who  made 
an  examination  of  the  vessel  five  or  six  years  later  for  the  express  pur- 
pose of  minimizing  the  damages  does  not  justify  an  appellate  court  in 
reversing  a.  decree  for  damages  against  the  offending  vessel  equal  to 
the  amount  of  the  original  appraisal,  and  which  is  also  supported  by 
.   other  evidence. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Minnesota. 

Frapk  S.  Hasten  and  Herbert  R.  Spencer  (Harvey  D.  Goulder, 
F.  E.  Searle,  and  S.  H.  Holding,  on  the  brieQ,  for  appellants. 
C.  E.  Kremer,  for  appellee. 

Before  SANBORN  and  THAYER,  Circuit  Judges,  and  ADAMS, 
District  Judge. 

THAYER,  Circuit  Judge.  This  is  an  admiralty  case  which  was 
before  this  court  on  appeal  from  the  lower  court  at  the  December 
term,  1898.  37  C.  C.  A.  190,  94  Fed.  686.  The  case  was  fully  stated 
in  our  previous  opinion,  for  which  reason  we  forego  further  state- 
ment. It  will  suffice  to  say  at  present  that  the  Marine  Insurance 
Company,  Limited,  of  London,  England,  had  paid  a  loss  incurred 
under  its  policy  on  the  Canadian  schooner  Minnedosa,  that  had 
sustained  an  injury  in  consequence  of  one  of  the  perils  of  navigation 
in  the  Welland  Canal.  Having  paid  the  loss,  the  insurance  com- 
pany claimed  subrogation  to  the  rights  of  the  insured,  and  libeled 
the  Canadian  steamer  Arabian,  claiming  that  the  injuries  sustained 
by  the  schooner  had  been  occasioned  by  the  negligent  handling  of 
the  steamer  Arabian.  On  a  trial  had  in  the  lower  court,  the  libelant 
obtained  a  decree  against  J.  B.  and  Hugh  Fairgrieve,  the  claimants 
and  owners  of  the  Arabian,  who  are  the  present  appellants.  On  the 
first  appeal  to  this  court  it  appeared  that  the  libelant  had  only  paid 
a  loss  to  the  amount  of  $8,051.20,  while  its  libel  contained  an  aver- 
ment that  the  damage  which  had  been  sustained  by  the  Minnedosa 
was  more  than  $15,000.  For  this  reason  we  held  in  our  former  opin- 
ion that  the  libelant  could  not  maintain  the  libel  as  «ole  libelant, — 
following  in  that  respect  our  previous  decision  in  Norwich  Union 
Fire  Ins.  Soc.  v.  Standard  Oil  Co.,  8  C.  C.  A.  433,  59  Fed.  984, — as 
that  would,  in  effect,  permit  separate  actions  to  be  maintained  for 
the  recovery  of  the  damages  incident  to  a  single  tort.  We  accord- 
ingly remitted  the  previous  record  to  the  loyirer  court,  saying  in  our 
opinion  that  when  the  record  was  returned  to  the  district  court  it 
would  be  open  to  the  libelant  "to  amend  its  libel  and  show,  if  it  can, 
that  the  excess  of  damage  over  the  sum  for  which  it  sues  has  been 
paid,  released,  or  otherwise  extinguished,  so  that  the  claimants  are 
no  longer  liable  to  an  action  therefor  at  the  suit  of  any  one.    In  the 
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absence  of  some  such  showing,  the  libel  will  have  to  be  dismissed." 
37  C.  C.  A.  190,  192,  94  Fed.  686,  688.  After  the  record  was  thus 
returned  to  the  district  court  the  libel  was  amended,  in  pursuance  of 
the  foregoing  leave,  by  the  addition  of  an  allegation  to  the  effect  that 
at  the  time  the  schooner  Minnedosa  was  injured  the  Montreal 
Transportation  Company  was  the  sole  owner  thereof,  and  the  only 
party  in  interest,  except  the  libelant ;  that  said  company  had  author- 
ized the  libelant  to  file  the  libel  and  collect  the  amount  which  it  had 
paid  to  the  transportation  company  on  account  of  the  injuries  sus- 
tained, and  that  at  the  time  of  the  filing  of  said  libel  said  transporta- 
tion company  made  no  claim  whatever  against  the  Arabian  or  her 
owners  on  account  of  the  injury ;  and  that  it  had  not  and  would  not 
thereafter  make  any  such  claim,  or  call  upon  the  owners  of  the 
Arabian  for  any  further  damages  than  those  sought  to  be  recovered 
by  the  insurance  company.  In  support  of  this  averment  it  produced 
and  read  at  the  trial  the  following  release,  which  was  duly  executed 
by  the  transportation  company  on  September  21,  1899,  in  pursuance 
of  a  resolution  of  its  board  of  directors : 

"Whereas,  on  the  22d  day  of  October.  1892,  the  propeller  Arabian,  while 
going  up  the  Welland  Canal,  collided  with  and  broke  down  the  lock  gates  of 
lock  No.  4  of  the  Welland  Canal,  releasing  the  water  from  the  level  above 
so  that  it  came  in  a  large  volume  against  the  barge  Minnedosa,  and  forced 
her  against  the  wing  wall  of  the  lock  below,  damaging  her  to  an  amount 
estimated  at  $15,000,  of  which  sum  the  Marine  Insurance  Company,  Liimlted, 
paid,  as  an  insurer  on  the  hull  of  the  said  barge,  the  sum  of  $8,051.^,  and 
subsequently  brought  suit  in  the  United  States  district  court  at  Minnesota 
against  the  said  prop.  Arabian  to  recover  this  sum:  Now,  in  consideration  of 
the  payment  of  the  sum  of  one  dollar,  we  do  hereby  forever  release  the  said 
propeller  Arabian,  her  master  and  owners,  from  the  payment  of  any  and  all 
claims  for  damages  sustained  by  said  barge  for  any  sum  over  and  above  the 
said  sum  of  $8,051.20  paid  by  the  said  Marine  Insurance  Company  on  account 
of  the  said  damages." 

The  lower  court,  being  of  the  opinion  on  the  second  hearing,  as  it 
was  on  the  first,  that  the  Arabian  had  been  carelessly  handled  on  the 
occasion  of  the  injury,  entered  a  decree  against  the  claimants  on  Oc- 
tober 9,  1900,  for  the  sum  of  $10,414.66,  which  included  the  estimated 
damages,  $8,000,  and  inter^t  on  that  sum  at  6  per  cent,  per  annum 
from  September  28, 1895.  It  is  this  latter  decree  which  is  now  before 
the  court  for  review. 

On  the  present  appeal  it  is  contended,  in  the  first  place,  that  the 
libelant,  by  its  amendment,  and  by  the  proof  adduced  in  support 
thereof,  has  not  brought  itself  within  the  terms  of  our  mandate,  in 
that  the  evidence  does  not  show  that  it  had  a  cause  of  action  when 
the  original  libel  was  filed.  It  is  suggested  that  our  mandate  did 
not  contemplate  the  acquisition  of  a  new  cause  of  action  by  the  libel- 
ant, and  a  suit  thereon  by  way  of  an  amendment  of  the  original  libel. 
When  the  case  was  here  originally  this  court  refused  to  consider  the 
case  on  the  merits,  not  because  the  libelant  had  no  interest  in  the 
cause  of  action,  but  because,  on  the  showing  then  made,  it  appeared 
that  another  party  was  likewise  interested,  or  at  least  it  did  not  ap- 
pear affirmatively  that  such  third  party  was  not  interested,  and  not 
capable  of  libeling  the  Arabian  in  its  own  right.    It  was  deemed 
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improper  to  proceed  further  with  the  case  in  that  condition,  or  until 
it  was  shown  in  some  authentic  manner  whether  the  owner  of  the 
Minnedosa  was  asserting  a  right  of  action  against  the  Arabian,  or 
was  content  with  the  sum  which  it  had  already  received  from  the 
libelant.  And  because  it  seemed  more  than  probable  that  it  was 
satisfied  with  the  sum  paid  by  the  insurer,  and  never  had  and  never 
would  assert  a  further  claim  for  compensation,  our  previous  decree 
was  drawn  advisedly  in  the  form  above  shown  to  permit  the  libelant, 
by  an  amendment,  to  allege  and  prove  that  it  was  in  fact  the  only  real 
party  in  interest.  We  are  of  opinion  that  the  amendment  as  made 
was  within  the  terms  of  our  mandate,  and  that  the  proof  offered  in 
support  of  it,  and  the  time  which  has  elapsed  since  the  accident  oc- 
curred, clearly  show  that  the  owner  of  the  Minnedosa  accepted  the 
sum  paid  by  the  insurer  as  full  compensation  for  the  injury,  and 
never  has  asserted  or  intended  to  assert  a  claim  against  the  Arabian, 
so  that  when  the  original  libel  was  filed  the  libelant  was  the  sole  party 
in  interest,  although  the  original  libel  failed  to  disclose  that  fact  as 
clearly  as  it  should  have  done.  Moreover,  we  are  of  opinion  that  the 
formal  release  which  was  executed  by  the  transportation  company 
on  September  21,  1899,  ^^  owner  of  the  Minnedosa,  that  has  now 
been  brought  upon  the  record,  in  view  of  all  the  circumstances  at- 
tending its  execution,  will  forever  estop  the  transportation  company 
from  asserting  any  claim  against  the  Arabian.  It  is  true  that  the 
release  was  not  executed  at  the  request  of  the  owners  of  the  Arabian, 
nor  for  a  consideration  by  them  paid ;  but  as  it  was  executed  to  show 
that  the  transportation  company  asserted  no  claim  against  the 
steamer,  and  to  enable  this  action  to  proceed  in  the  name  of  the  libel- 
ant as  the  sole  party  in  interest,  it  will  surely  close  the  mouth  of  the 
transportation  company  in  any  court  of  justice,  should  it  hereafter 
attempt  to  assert  a  claim  which  it  has  thus  formally  renounced. 

The  suggestion  is  also  made  in  behalf  of  the  appellants  that  the 
sureties  in  the  stipulation  which  was  filed  to  obtain  the  release  of  the 
Arabian  cannot  be  holden  for  a  different  claim  than  the  one  asserted 
in  the  original  libel,  and  hence  that  they  are  not  bound  by  a  decree 
rendered  on  the  amended  libel.  This  suggestion,  however,  im- 
presses us  as  being  entirely  without  merit,  because  the  claim  which 
was  preferred  originally  is  not  different  from  the  one  preferred  by 
the  amended  libel,  but  is  the  very  same  claim;  the  purpose  of  the 
amendment  being  to  show  that  no  one  but  the  appellee  has  an  inter- 
est in  the  claim.  Besides,  a  stipulation  in  an  admiralty  cause  for  the 
release  of  property  libeled  is  not  subject  to  the  rigid  rules  of  the 
common  law  with  respect  to  the  liability  of  sureties.  Such  a  stipula- 
tion takes  the  place  of  the  released  property,  and  the  sureties  therein 
become  parties  to  the  cause,  and  are  bound  by  orders  subsequently 
made  therein  to  the  same  extent  as  the  claimant.  The  Beaconsfield, 
158  U.  S.  303,  311,  312,  15  Sup.  Ct.  860,  39  L.  Ed.  993.  The  court 
had  the  power,  therefore,  to  permit  the  amendment  of  the  libel,  in 
the  form  above  shown,  against  the  sureties  as  well  as  against  the 
principal,  and  the  decree  is  as  binding  upon  the  former  as  it  is  upon 
the  latter. 
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This  leaves  for  consideration  the  question,  what  were  the  dam- 
ages, if  any,  which  the  schooner  Minnedosa  sustained?  And  it  must 
be  regarded  as  the  principal  question  in  the  case,  the  others  being  of 
a  more  technical  character.  There  is  abundant  testimony  in  the 
record  which  shows  that  as  a  result  of  the  breaking  of  the  lock  gates 
on  the  occasion  of  the  accident,  whereby  a  large  volume  of  water  was 
suddenly  released  from  the  higher  level,  the  Minnedosa  was  forced 
against  the  wing  wall  of  the  lock  below,  and  by  that  means  was  bent 
or  twisted  to  some  extent.  This  is  shown  by  the  testimony  of  Capts. 
Taylor,  Powers,  Parsons,  Charles,  and  the  captain  of  the  Minne- 
dosa, all  of  whom  saw  the  barge  immediately  after  the  accident,  as 
well  as  by  the  testimony  of  some  other  witnesses.  The  fact  that  her 
hull  was  twisted  or  bent  to  some  extent  cannot  be  denied,  on  the  evi- 
dence contained  in  the  present  record.  It  is  true  that  there  is  a  con^ 
trariety  of  opinion  as  to  the  extent  to  which  the  value  of  the  barge 
was  lessened  in  consequence  of  this  misadventure.  It  appears,  how- 
ever, that  Ihe  insurance  company,  immediately  after  it  was  notified 
of  the  accident,  took  the  ordinary  steps  to  ascertain  the  extent  of  the 
injury  and  the  amount  of  the  damage.  Appraisers  were  appointed 
for  this  purpose,  and  their  appraisement  was  approved  by  Capt. 
Parsons,  who  was  employed  to  verify  the  appraisement ;  and  after 
such  steps  had  been  taken,  and  not  before,  the  libelant  paid  $8,000 
to  the  o\vners  of  the  barge,  as  compensation  for  the  injuries  sustained, 
without  suit.  These  facts  must  be  regarded  as  raising  a  very  strong 
presumption  that  the  vessel  was  in  fact  damaged  to  the  extent 
claimed.  Besides,  it  appears  that  as  a  result  of  the  accident  the 
rating  of  the  schooner  was  changed  from  Ai*  to  Ai  J4.  This  change 
in  the  rating  of  the  barge  was  due  to  injuries  which  the  barge  had 
sustained  by  reason  of  the  accident,  and  the  effect  was  to  lessen  her 
market  value  to  the  extent  of  $10,000  or  $12,000.  Now,  the  ex- 
amination of  the  barge  which  was  made  by  the  appellants'  witnesses 
was  made  some  five  or  six  years  after  the  accident  had  occurred,  and 
for  the  express  purpose  of  minimizing  the  damages.  Taking  all 
these  facts  into  consideration,  we  are  of  opinion  that  this  court  would 
not  be  justified  in  disturbing  the  finding  and  decree  of  the  learned 
judge  of  the  district  court.  It  is  probably  as  nearly  right  as  any  de- 
cree which  could  be  formulated  after  this  lapse  of  time. 

It  is  accordingly  orderv-d  that  it  be  affirmed. 
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STATE  OF  WEST  VIRGINIA  T.  KING  et  aL 
(Oircuit  Court,  8.  D.  West  Virginia.    December  11,  1901.) 

L  Federal  Court— REif OVAL  of  Causes. 

A  suit  instituted  by  a  state  against  a  claimant  of  land,  to  enforce 
a  forfeitnre  of  the  land  and  subject  it  to  sale  for  the  benefit  of  the 
school  fund  was  not  originally  cognizable  in  the  federal  courts,  nor 
•was  it  removable  thereto,  there  being  no  federal  question  presented  by 
the  bill,  and  the  state  not  being  a  citizen,  within  the  Judiciary  act  and 
removal  laws. 

&  Same. 

Though  an  action  could  not  originally  have  been  histituted  in  the 
federal  courts,  controversies  therein  might  thereafter  arise  between 
parties  thereto  which  would  present  grounds  for  removal. 

8l  Same— Waiver. 

Where  a  defendant  in  a  suit  in  a  state  court  after  his  application  for 
a  removal  to  a  federal  court  had  been  denied,  presented  an  amendment 
to  his  pleadings  previously  filed,  which  the  court  allowed,  and  thereafter 
prosecuted  a  writ  of  prohibition  in  the  state  court  of  appeals,  such  sub- 
sequent proceedings  constituted  a  waiver  of  his  right  to  removal,  and, 
the  cause  having  been  subsequently  docketed  by  him  in  the  federal 
court,  was  subject  to  remand. 

In  Equity. 

J.  H.  Holt  and  W.  P.  Hubbard,  for  complainant 
Flournoy  &  Price  and  M.  F.  Stiles,  for  defendants. 

GOFF,  Circuit  Judge.  This  suit  was  instituted  by  the  state  of 
West  Virginia,  in  a  circuit  court  of  that  state,  for  the  purpose  of 
subjecting  to  sale  for  the  benefit  of  the  school  fund,  as  forfeited 
to  said  state,  a  tract  of  500,000  acres  of  land,  which  had  been  granted 
by  the  commonwealth  of  Virginia  to  Robert  Morris,  by  patent  dated 
June  23,  1795,  and  to  which  the  defendant  Henry  C.  King  claimed 
title  at  the  time  the  suit  was  so  commenced.  The  suit  was  brought 
under  the  provisions  of  chapter  105,  Code  W.  Va.,  relating  to  the 
sale  of  lands  for  the  benefit  of  the  school  fund.  A  full  statement 
of  the  pleadings  in  said  cause,  and  of  the  proceedings  had  therein 
in  the  courts  of  the  state  of  West  Virginia, — the  circuit  and  the 
court  of  appeals, — is  not  essential  to  the  disposition  of  the  motion 
now  under  consideration.  On  the  20th  day  of  July,  1901,  the  de- 
fendant King  tendered  to  the  circuit  court  of  Cabell  county,  W. 
Va.,  where  the  case  was  then  pending,  his  petition  and  bond,  asking 
for  the  removal  of  the  suit  to.  the  circuit  court  of  the  United  States 
for  the  Southern  district  of  West  Virginia.  The  said  court  of.  Ca- 
bell county,  by  an  order  entered  on  the  sth  day  of  August,  1901, 
refused  to  direct  the  removal  of  the  cause,  and  thereupon  King, 
having  procured  a  copy  of  the  record,  filed  the  same  in  this  court, 
and  moved  that  the  case  be  docketed  and  proceeded  with  herein, 
which  was  done,  whereupon  the  state  of  West  Virginia  moved  that 
it  be  remanded  to  the  circuit  court  of  Cabell  county.  That  motion 
alone  is  now  to  be  disposed  of. 

That  the  case  as  originally  instituted  could  not  have  .been  removed 
to  this  court  is  quite  evident,  because  no  federal  question  was  pre- 
sented by  the  bill,  and  the  state  is  not  a  citizen,  within  the  meming 
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of  the  judiciary  act  and  the  removal  laws.  Stone  v.  South  Caro- 
lina, 117  U.  S.  430,  6  Sup.  Ct.  799,  29  L.  Ed.  962;  Germania  Ins. 
Co.  V.  Wisconsin,  119  U.  S.  473,  7  Sup.  Ct.  260,  30  L.  Ed.  461; 
Postal  Tel.  Cable  Co.  v.  Alabama,  155  U.  S.  482,  15  Sup.  Ct.  192, 
39  L,.  Ed.  231.  The  suit  could  not  have  been  originally  brought 
in  the  circuit  court  of  the  United  States,  and  no  suit  is  removable 
frojn  a  state  to  a  federal  court  which  was  not  originally  cognizable 
in  the  latter  court.  Railroad  Co.  v.  Davidson,  157  U.  S.  201,  15 
Sup.  Ct.  563,  39  L.  Ed.  672 ;  Act  Cong.  March  5,  1875,  as  amended 
by  Acts  March  3,  1887,  and  August  13,  1888.  Counsel  for  BCing 
do  not  in  fact  controvert  this  construction  of  the  law  as  I  have 
stated  it,  but  their  real  contention  is  that  the  suit  they  desire  to 
remove  to  the  circuit  court  of  the  United  States  is  not  the  action 
originally  brought  by  the  state  of  West  Virginia,  but  the  contro- 
versy raised  by  certain  of  the  defendants  in  their  respective  an- 
swers, in  which  they  set  up  title  to  parts  of  said  land  adverse  to  the 
defendant  King  as  well  as  to  the  starte  of  West  Virginia.  These 
answers  were  filed  in  the  circuit  court  of  Cabell  county,  W.  Va., 
on  different  days  in  the  month  of  July,  1901,  and  as  to  them,  and 
the  questions  raised  therein,  defendant  King  insists  that  his  peti- 
tion for  removal  was  filed  in  the  state  court  before  the  time  to  plead, 
answer,  or  demur  thereto  had  arrived.  While  it  is  true  that  a  case 
is  not  removable  from  a  state  to  a  federal  court  which  could  not 
originally  have  been  instituted  in  the  federal  court,  still  it  is  pos- 
sible that  during  the  pendency  of  such  a  case  in  a  state  court  a 
controversy  may  arise  between  some  of  the  parties  thereto  that 
may  be  removed  to  the  circuit  court  of  the  United  States.  In  such 
instances  the  controversy  so  brought  into  the  case  pending  in  the 
state  court  is  one  that  could  also  have  been  instituted  in  a  court  of 
the  United  States.  So  far  as  the  case.  I  now  consider  is  concerned, 
I  do  not  find  it  necessary  to  decide  that  point,  for  the  reason  that, 
dispose  of  it  as  I  may,  the  motion  to  remand  must  be  granted,  be- 
cause the  defendant  King,  after  the  filing  of  his  petition  and  bond, 
and  after  the  state  court  refused  to  enter  the  order  of  removal, 
waived  his  right  to  remove,  by  additional  proceedings  in  said  cause, 
had  on  his  motion  in  both  the  circuit  court  of  Cabell  county  and 
the  court  of  appeals  of  West  Virginia.  The  action  taken  by  him 
in  the  circuit  court  of  Cabell  county,  after  said  court  refused  to 
enter  the  order  of  removal,  was  as  follows :  The  court  denied  the 
motion  to  remove  on  the  5th  day  of  August,  1901,  and  on  the  24th 
day  of  that  month  King  presented  to  that  court  an  amendment 
of  the  pleadings  theretofore  filed  by  him,  relating  to  the  lands  in 
controversy  and  the  taxes  due  thereon,  which  amendment  was,  by 
the  order  of  said  court,  duly  filed,  and  on  the  same  day  an  addi- 
tional order  was  entered,  by  which  the  relief  prayed  for  by  King 
in  his  said  amended  pleading  was  granted.  The  proceedings  in 
the  supreme  court  of  appeals  of  West  Virginia  consisted  of  an  ap- 
plication for  a  writ  of  prohibition,  the  object  of  which  was  to  compel 
the  circuit  court  of  Cabell  county  to  proceed  with  said  cause  in  a 
particular  manner,  which  King  insisted  had  been  fully  designated 
by  the  court  of  appeals  when  the  cause  was  before  that  court,  on 
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an  appeal  theretofore  prosecuted  by  the  state  of  West  Virginia. 
These  proceedings  in  said  courts  of  the  state  of  West  Virginia  were 
not  only  inconsistent  with  the  existence  of  an  honest  intention  on 
the  part  of  King  to  remove  the  case  to  the  circuit  court  of  the 
United  States,  but  indicated  a  design  on  his  part,  whatever  may 
have  been  his  previous  purpose,  to  proceed  with  the  controversy 
in  the  circuit  court  of  Cabell  county.  This  conduct  of  the  defend- 
ant King,  extending  from  the  5th  day  of  August,  1901,  when  his 
petition  for  removal  was  filed,  down  to  and  including  the  2d  day  of 
September,  1901,  when  he  proceeded  in  prohibition,  constituted  a 
waiver  of  such  right  as  he  held,  by  virtue  of  the  filing  of  his  peti- 
tion and  bond,  to  remove  the  case  into  this  court.  When  the  de- 
fendant King,  on  the  17th  day  of  September,  1901,  presented  the 
record  of  this  case  to  this  court,  and  moved  that  it  be  docketed 
herein,  the  case  was  then,  by  reason  of  his  own  action  and  for  pur- 
poses of  his  own,  regularly  pending  in  the  circuit  court  of  Cabell 
county,  W.  Va. 
The  motion  to  remand  is  granted. 


CENTRAL  TRUST  CO.  OF  NEW  YORK  r.  UNITED  STATES  FLOUR 

MILLING  CO. 

(Circuit  Court,  S.  D.  New  York     December  12.  1901.) 

M0RTOA6B  Foreclosure— Method  of  Sale  of  Property— Ancillary  Suits. 
To  secure  harmony  of  decision  and  admlDlstration,  decrees  for  tlie  sale 
of  mortgaged  property  entered  in  ancillary  suits  for  the  foreclosure  of 
the  mortgage  should  conform,  so  far  as  may  be,  to  that  of  the  court 
of  primary  Jurisdiction  as  to  the  method  of  sale  of  the  property,  what- 
ever may  be  the  opinion  of  the  ancillary  courts  as  to  the  best  method  of 
sale. 

In  Equity  Suit  for  foreclosure  of  mortgage.  On  application  fox 
decree  of  foreclosure  and  sale. 

Butler,  Notman,  Joline  &  Mynders,  for  the  motion. 

C.  T.  Terry,  opposed^ 

Wheeler  H.  Peckham,  for  United  States  Flour  Milling  Co, 

John  A.  Garver,  lor  certain  bondholders. 

LACOMBE,  Circuit  Judge.  The  former  decree  has  now  been 
vacated  by  the  judge  who  made  it.  Having  been  vacated  as  to  the 
defendant,  it  is,  of  course,  vacated  as  to  both  parties,  for  a  decree 
of  foreclosure  and  sale  cannot  bind  the  mortgagee  complainant  when 
it  does  not  bind  the  mortgagor  defendant.  Except,  therefore,  for 
the  various  decisions  which  have  indicated  the  opinion  of  this  court 
as  to  the  proper  method  of  sale  of  the  property,  the  situation  is  pre- 
cisely the  same  as  it  was  when  application  for  decree  of  foreclosure 
and  sale  was  originally  made.  The  court  of  primary  jurisdiction 
and  six  other  courts  exercising  ancillary  jurisdiction  have  all  agreed 
as  to  the  proper  method  of  sale,  and  have  entered  decrees  identical 
in  terms.    Two  of  those  courts  have  declined  to  modify  their  de- 
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crees  so  as  to  conform  to  the  views  of  this  court  as  to  the  method 
of  sale.  If  this  court  should  now  enter  any  decree  requiring  the 
property  to  be  sold  in  some  different  manner,  there  would  be  such 
a  clash  of  authority  as  would  result  in  paralysis  of  the  further  pro- 
ceedings. The  situation  would  then  become  similar  to  that  which 
some  years  ago  constrained  the  circuit  justices  of  four  Western 
circuits  to  themselves  hold  court  in  the  respective  circuits,  and  en- 
ter harmonious  decrees  in  substitution  of  the  disharmonious  decrees 
theretofore  entered  by  different  circuit  and  district  judges.  As  was 
expressed  in  the  opinions  filed  in  that  cause  (Farmers'  Loan  &  Trust 
Co.  v.  Northern  Pac.  R.  Co.  [C.  C]  72  Fed.  26),  such  disharmony 
should  be  avoided,  and  the  decrees  of  the  ancillary  court  should  con- 
form, so  far  as  may  be,  to  those  entered  in  the  primary  court. 

Complainant  may  take  a  decree  in  the  terms  of  that  already  en- 
tered in  the  New  Jersey  suit  and  in  the  other  ancillary  suits. 


BARLE  v  McCartney  et  aL 

(Circuit  Court,  E.  D.  Pennsylvania.    December  23,  1001.) 

No.e 

Dkcrbe— Modification  at  Subsequent  Term— Changtno  Terms  of  Sale. 

Where  a  court  has  decreed  the  sale  by  a  master  of  certain  corporate 
stock  on  terms  stated,  it  will  not,  at  a  subsequent  term,  direct  the  in- 
sertion in  the  advertisement  of  a  provision  that  the  purchaser  shaU 
not  have  the  right  to  vote  the  stock  until  it  is  fuUy  paid  for,  which 
would  be,  in  eitect,  an  amendment  of  the  decree:  at  least  unless  special 
considerations  require  it. 

In  Equity.    On  motions  relating  to  order  of  sale. 
See  109  Fed.  13. 

Asa  W.  Waters,  Charles  Biddle,  and  John  G  Johnson,  for  com- 
plainant. 

A.  S.  L.  Shields,  J.  H  Gendell,  and  Geo.  Tucker  Bispham,  for 
respondents. 

J.  B.  McPHERSON,  District  Judge.  1  have  been  asked  to  state 
my  opinion  informally  upon  two  points  concerning  the  proposed 
sale  of  certain  stock  and  bonds  of  the  Record  Publishing  Company 
under  the  decree  of  August  22,  1901,  in  order  that  the  action  of  the 
master  may  in  these  particulars  be  glided  by  the  directions  of  the 
court. 

I.  Concerning  the  time  of  sale:  Considering  the  facts  that  an  ad- 
vertisement of  12  weeks  is  required  by  the  decree,  and  that  the 
appeal  which  has  been  taken  can  be  heard,  and  no  doubt  will  be 
heard,  at  the  term  of  the  circuit  court  of  appeals  that  begins  on  the 
first  Tuesday  of  March,  I  think  that  the  day  of  sale  ought  not  to 
be  earlier  than  May  15th.  By  that  date  the  decision  of  the  court 
of  appeals  may  be  known;  but,  if  none  shall  then  have  been  pro- 
nounced, I  will  consider  an  application  to  postpone  the  sale  to  a 
later  day,  without  binding  myself  now  either  to  grant  or  refuse  the 
application. 
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2.  Concerning  the  complainant's  motion  to  insert  in  the  adver- 
tisement of  sale  the  following  clause :  "Neither  the  control  of  the 
stock,  nor  the  right  to  vote  the  same,  will  vest  in  the  purchaser 
until  the  full  purchase  money  shall  have  been  paid."  In  my  opinion, 
this  clause  should  not  appear.  Practically,  the  motion  seeks  now 
to  amend  the  decree,  and  such  an  amendment  the  court  may  or  may 
not  have  power  to  make  after  this  lapse  of  time;  but,  conceding 
that  the  power  exists,  I  see  no  sufficient  reason  to  allow  the  amend- 
ment. The  present  pledgees  of  the  stock  and  bonds  are,  I  think, 
amply  protected  by  the  decree  as  it  now  stands,  and  the  purchaser 
should  therefore  (if  he  so  desires)  be  permitted  to  exercise  the  ordi- 
nary rights  of  ownership  immediately  upon  the  confirmation  of  the 
sale. 


FEDERAL  OIL  (X).  T.  WESTERN  OIL  00.  et  al. 

(Circuit  CoTirt,  D.  Indiaua.    January  11,  1902.) 

No.  10,034. 

1.  CoirraACTS— Unconscionable— Specific  Pf.rfokmancb— Equity. 

In  an  action  to  enforce  specific  performance  of  a  contract,  any  fact 
showing  that  the  contract  is  unfair,  unjust,  and  against  good  conscience 
-win  justify  the  court  in  refusing  such  decree,  though  the  contract  may 
be  enforceable  at  law,  and  there  is  no  sufficient  ground  for  Its  cancella- 
tion. 

2.  Same— Lease— Oil  and  Gas. 

A  lease,  for  the  nominal  consideration  of  $1,  for  the  purpose  of  drill- 
ing and  operating  for  oil  and  gas, — the  lessor  to  receive  a  certain  pro- 
portion of  the  oU  and  gas  obtained, — ^whlch  does  not  obligate  the  lessee 
to  commence  or  prosecute  such  operations,  and  which  he  may  terminate 
at  his  pleasure  without  compensation  to  the  lessor.  Is  unconscionable, 
and  should  not  be  enforced. 
8.  Same— Dbvblopmbnt  ok  Oil  Lands— Consideration. 

Where,  under  a  lease  for  the  purpose  of  drilling  and  operating  for  oil 
and  gas,  the  only  consideration  to  the  lessor  is  the  prospective  royalties 
to  arise  from  exploration  and  development,  and  the  lessee  fails  for  eight 
months  to  commence  such  development,  the  agreement  is  without  con- 
sideration, and  may  be  abandoned  by  the  lessor. 
i.  Same— AoRBBMBNT  to  Complete  Wells. 

Where,  in  a  lease  of  oil  lands,  the  lessee  agrees  to  complete  a  second 
well  within  00  days  after  the  completion  of  the  first  well,  but  does  not 
agree  to  complete  or  even  to  commence  the  first  well,  such  agreement  as 
to  the  second  well  is  no  consideration  for  the  contract 
5.  Same— Binding  Only  One  Paktt. 

The  court  will  not  decree  that  one  party  shall  specifically  perform  a 
contract  which  the  other  party,  at  his  option,  may  refuse  to  carry  out 

In  Equity. 

This  is  a  suit  in  equity  to  compel  the  enforcement  of  a  lease  for  mining 
for  oil  and  gas.  The  bill  aUeges  that  the  defendants  Bradford  and  wife  on 
February  22.  1901,  executed  to  the  complainant  a  lease  as  follows:  "In  con- 
sideration of  the  sum  of  one  dollar,  the  receipt  of  which  is  hereby  acknowl- 
edged, R.  W.  Bradford,  of  Van  Buren,  Ind.,  of  the  first  part,  hereby  grant 
and  guaranty  unto  the  Federal  Oil  Company,  a  corporation,  of  Chicago,  state 
of  Illinois,  second  party,  all  the  oil  and  gas  in  and  under  the  following  de- 
scribed premises,  together  with  the  right  to  enter  thereon  at  all  times  for 
the  purpose  of  driUing  and  operating  for  oil  and  gas,  and  to  erect  and  main- 
tain all  buildings  and  structures  and  lay  aU  pipes  necessary  for  the  produc- 
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tioD  and  transportation  of  oil  or  gas.  The  first  party  shall  have  the  one- 
eighth  part  of  oil  produced  and  saved  from  said  premises,  to  be  delivered 
in  the  pipe  line  with  which  second  party  may  connect  their  wells,  namely, 
all  that  certain  lot  of  land  described  as  follows,  to  wit:  South  half  of  the 
northwest  quarter  of  section  ten,  town  twenty-five  north,  range  nine  east,  in 
county  of  Grant  and  state  of  Indiana,  containing  eighty  acres,  more  or  less. 
To  have  and  to  hold  the  above-described  premises  on  the  following  condi- 
tions: If  gas  only  is  found,  in  sufficient  quantities  to  transport,  second 
party  agrees  to  pay  first  party  one  hundred  dollars  annually  for  the  product 
of  each  and  every  well  so  transported,  and  the  first  party  to  have  gas  free 
of  cost  for  heating  and  lighting  purposes  in  dwelling  house.  Second  party 
shall  bury  all  oil  and  gas  lines  when  same  interferes  with  cultivation,  and 
pay  all  damage  done  by  reason  of  operating  under  this  grant.  In  case  no 
well  Is  commenced  within  one  day  from  this  date,  then  this  grant  shall  be- 
come nuU  and  void,  unless  second  p&rty  shall  thereafter  pay  at  the  rate  of 
eight  dollars  and  seventy-five  cents  ($8.75)  for  each  month  such  commence- 
ment is  delayed,  in  advance.  A  check  to  the  credit  of  the  first  party,  mailed 
to  Van  Buren,  Ind.,  will  be  good  and  sufficient  payment  for  any  money 
falling  due  on  this  grant.  First  party  has  right  to  locate  roads  to  and  from 
places  of  operations.  No  well  shall  be  drilled  nearer  to  buildings  than  three 
hundred  feet,  unless  by  agreement  and  with  an  understanding  between  tlio 
parties  hereto.  Second  party  to  erect  and  maintain  gates  and  keep  same 
closed.  Shackle  lines  shall  be  high  enough  for  team  to  pass  under.  Second 
well  shall  be  completed  ninety  days  after  first  well,  and  a  well  each  ninety 
days  thereafter  until  seven  wells  are  in.  Then  rental  to  cease.  The  second 
party  shall  have  the  right  to  use  sufficient  gas,  oil,  and  water  to-  run  all 
machinery  for  operating  said  wells,  also  tlie  right  to  remove  all  it^  property 
at  any  time,  and  may  cancel  and  annul  this  contract  or  any  part  thereof, 
at  any  time.  It  is  understood  between  the  parties  to  this  agreement  that  all 
conditions  between  the  parties  hereunto  shall  extend  to  their  heirs,  exec- 
utors, successors,  and  assigns."  This  lease  was  properly  acknowledged  and 
was  duly  recorded  on  March  4,  1901.  The  complainant  avers  performance 
on  Its  part  of  all  the  conditions  and  terms  of  the  lease;  that  It  has  paid  the 
rentaHs  as  In  the  lease  provided,  which  rentals  were  received  and  accepted 
by  the  lessors  until  the  payment  required  to  be  made  October  22,  1901;  thnt 
on  October  10,  1901,  the  complainant  mailed  to  the  lessor  R.  W.  Bradford 
a  check  for  $8.75,  as  required  by  the  lease,  which  he  received,  but  refused 
to  accept;  that  he  returned  the  check  to  the  complainant,  stating  that  he 
would  no  longer  be  bound  by  the  lease;  that,  disregarding  the  rights  of  the 
complainant,  Bradford  and  wife  have  attempted  to  lease,  and  have  placed 
the  Western  OH  Company  in  possession  of,  the  premises;  that  the  Western 
Oil  Company  has  wrongfully  entered  upon  the  demised  premises,  and  Is 
wrongfully  drilling  thereon  for  gas  and  oil;  that  on  November  14,  1901,  the 
complainant  moved  material  onto  said  premises  for  the  purpose  of  erecting 
a  structure  to  be  used  in  drilling  for  gas  and  oil,  and  on  November  16,  1901, 
the  Western  Oil  Company  wrongfully  removed  said  material  from  the  leased 
premises,  and  Bradford  acquiesced  in  and  approved  of  such  removal;  that 
the  wrongful  acts  of  the  defendants  cast  a  cloud  upon  the  complainant's 
leasehold  title;  and  that  if  they  are  not  restrained  the  defendants  will  do 
great  and  irreparable  injury  to  the  complainant's  rights.  The  complainant 
prays  for  an  injunction  restraining  the  defendants  from  setting  up  any  claim 
or  right  adverse  to  that  claimed  by  the  complainant,  and  from  entering 
upon  the  demised  premises;  that  the  complainant's  title  be  quieted;  and 
that  the  defendants  be  enjoined  from  in  any  manner  asserting  any  right  or 
title  adverse  or  hostile  to  the  leasehold  title  of  the  complainant.  To  this  bill 
the  defendants  have  filed  their  Joint  and  several  demurrer. 

John  L.  Griffiths  and  Elmer  H.  Adams,  for  complainant. 
Cable  &  Parmenter,  Gavin  &  Davis,  and  Charles  &  Brown,  for 
defendants. 

BAKER,  District  Judge  (after  stating  the  facts  as  above).    The 
defendants  contend  that  the  bill  cannot  be  maintained — First,  he- 
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cause  the  complainant  is  not  bound  to  drill  for  gas  or  oil,  and  is 
not  bound  to  pay  for  failure  so  to  do,  and  that  at  the  end  of  any 
month  it  may  cease  to  pay  rent,  and  no  right  of  action  therefor 
would  exist  in  favor  of  the  lessors  for  such  default ;  second,  because 
the  complainant  has  the  right  at  any  time  to  remove  all  its  property 
from  the  demised  premises,  and  to  annul  and  put  an  end  to  the 
lease.  The  only  consideration  yielded  at  the  time  of  making  the 
lease  was  $i  in  hand  paid  by  the  complainant  to  the  lessors.  As 
will  be  seen  later,  there  was  no  binding  promissory  consideration 
on  the  part  of  the  complainant  for  the  execution  of  the  lease.  The 
bill,  which  is  verified,  alleges  that  the  leasehold  interest  claimed  to 
have  been  acquired  exceeds  $2,000  in  value.  The  cash  payment,  if 
actually  made,  was  merely  nominal,  and  it  is  quite  apparent  from  a 
consideration  of  the  terms  of  the  whole  lease  that  the  lessors  would 
not  have  executed  it  for  any  such  paltry  consideration.  If  there 
was  no  further  consideration  which  the  lessee  was  bound  to  yield 
to  the  lessors,  a  court  of  equity  would  be  bound  to  refuse  the  en- 
forcement of  the  lease.  The  consideration  would  be  so  trifling,  com- 
pared with  the  value  of  the  leasehold  interest,  as  to  shock  the  moral 
sense.  An  agreement  may  be  enforceable  at  law,  and  there  may 
be  no  sufficient  ground  for  its  cancellation  in  equity ;  and  yet,  upon 
a  fair  and  just  consideration  of  the  attendant  and  collateral  circum- 
stances, the  court  may  be  satisfied  that  the  contract  is  unconscion- 
able, and  refuse  to  decree  its  performance.  Before  granting  a  de- 
cree the  court  must  be  satisfied  not  only  of  the  existence  of  a  valid 
contract,  free  from  fraud  and  enforceable  at  law,  but  also  of  its 
fairness  and  of  its  harmony  with  equity  and  good  conscience ;  and 
any  fact  showing  that  the  contract  is  unfair,  unjust,  and  against  good 
conscience  will  justify  the  court  in  refusing  to  decree  its  performance. 
Such,  manifestly,  is  the  character  of  the  lease  in  question.  Oil  leases 
stand  upon  quite  different  grounds  from  leases  of  other  immovable 
property.  The  governing  principle  in  gas  and  oil  leases  of  the 
character  in  question  is  that  the  discovery  and  production  of  gas  or 
oil  is  a  condition  precedent  to  the  existence  and  continuance  of  any 
vested  estate  in  the  demised  premises.  Where,  as  in  this  case,  the 
only  consideration  is  prospective  royalties  to  arise  from  exploration 
and  development,  failure  to  promptly  explore  and  develop  the  de- 
mised premises  renders  the  agreement  nudum  pactum,  and  works  a 
forfeiture  of  the  lease,  for  it  is  of  the  essence  of  such  a  lease  that 
the  work  of  exploration  shall  be  commenced  and  prosecuted  with 
promptness.  The  smaller  the  tract  of  land  demised,  the  more  im- 
perative is  the  need  of  prompt  exploration  and  development,  be- 
cause the  lessor  is  entitled  to  his  royalty  as  promptly  as  it  can  be 
had,  and  delay  endangers  the  drainage  of  the  oil  and  gas  from  the 
demised  premises  through  wells  in  its  immediate  vicinity.  Leases 
of  coal,  stone,  and  other  like  materials  are  corporeal  hereditaments, 
and  constitute  an  essential  part  of  the  land  itself,  and  are  capable 
of  present,  absolute  grant,  while  oil  and  gas  are  of  a  fugitive  and 
volatile  nature,  a  grant  of  either  of  which  creates  only  an  inchoate 
right,  which  will  become  absolute  only  upon  its  reduction  to  posses- 
sion.   A  lease  to  mine  for  oil  or  gas  is  a  mere  incorporeal  right  to 
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be  exercised  in  the  land  of  another.  It  is  a  profit  h  prendre,  which 
may  be  held  separate  and  apart  from  the  possession  of  the  land  itself. 
Except  to  the  extent  of  $i,  the  lessee  has  yielded  no  consideration 
for  the  lease ;  nor  is  it  bound  by  any  enforceable  promise  or  cove- 
nant, for  the  breach  of  which  the  lessors  would  have  a  right  of  ac- 
tion to  compel  the  payment  or  yielding  of  any  further  consideration 
whatever.  The  lessors'  right  to  a  portion  of  the  oil  can  only  arise 
when  it  has  been  produced  and  saved  on  the  premises.  The  lessors 
have  a  right  to  a  royalty  for  gas  only  when  it  is  found  in  sufficient 
quantities  to  transport,  and  then  only  for  the  product  of  each  well 
when  actually  transported.  The  complainant,  it  is  true,  agrees  that 
the  second  well  shall  be  completed  within  90  days  after  the  first 
well,  and  that  a  well  shall  be  drilled  each  90  days  thereafter  until 
seven  wells  are  sunk;  but  the  complainant  does  not  agree  that  it 
will  ever  drill  the  first  well.  Doubtless  the  lessors  expected  the 
exploration  and  development  of  the  demised  premises  to  commence 
at  once,  but  the  language  of  the  lease  is  that,  ''in  case  no  well  is  com- 
menced within  one  day  from  this  date,  then  this  g^ant  shall  become 
null  and  void,"  unless  the  complainant  should  thereafter  pay  in  ad- 
vance at  the  rate  of  $8.75  for  each  month  such  commencement  is 
delayed.  Thus  it  is  seen  that  the  complainant  is  under  no  obligation 
enforceable  at  law  ever  to  commence  the  drilling  of  the  first  well, 
and  it  is  under  no  obligation  to  pay  for  failure  to  commence  or  com- 
plete the  sinking  of  the  first  well.  The  provision  that  the  second  well 
shall  be  completed  within  90  days  after  the  first  well  is  sunk  is  not 
enforceable  at  law,  because  the  complainant  is  n9t  bound  ever  to 
commence  or  complete  the  first  well.  The  complainant  is  under  no 
obligation  to  pay  the  monthly  rental  of  $8.75.  The  lessors  could 
maintain  no  action  to  recover  the  same  if  the  complainant  should  re- 
fuse to  continue  payment.  Such  a  lease  is  without  consideration,  and 
must  be  held  a  nudum  pactum  and  void.  A  lease  so  unfair,  in- 
equitable, and  against  good  conscience  no  court  ought  to  enforce. 

And  for  another  reason  the  court  cannot  enforce  this  lease :  The 
lease  expressly  provides  that  the  complainant  shall  have  the  right  to 
remove  all  its  property  from  the  demised  premises  at  any  time,  and 
may  cancel  and  annul  this  contract,  or  any  part  thereof,  at  any  time. 
It  is  a  well-settled  rule  of  law  that  a  lease  which  is  determinable  at 
the  will  of  one  party  is  equally  determinable  at  the  will  of  the  other 
party.     Knight  v.  Iron  Co.,  47  Ind,  105,  17  Am.  Rep.  692. 

And  for  a  still  further  reason  the  court  must  refuse  to  enforce  this 
lease:  The  court  will  not  decree  that  one  party  shall  specifically 
perform  a  contract  which  the  other  party,  at  its  option,  may  refuse 
to  carry  out.  It  is  of  the  essence  of  a  decree  that  it  should  be  mu- 
tually binding  and  conclusive  on  both  parties.  It  would  be  an  idle 
formality  for  the  court  to  enter  a  decree  against  the  defendants  in 
this  case,  for  the  reason  that  the  complainant  has  the  right  to  render 
the  decree  ineffective  at  any  moment  that  it  pleases.  Marble  Co.  v. 
Ripley,  10  Wall.  339, 359,  19  L.  Ed.  955. 

For  these  reasons  the  demurrer  is  sustained  and  the  bill  dismissed 
for  want  of  equity,  at  the  costs  of  the  complainant,  and  the  temporary 
restraining  order  heretofore  granted  is  dissolved. 
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FLOWER  T.  MacGINNISS  et  al. 
(Circuit  Conrt  of  Appeals,  Second  Circuit    December  16,  1901.) 

No.  121. 

L  Witnesses  —  Equity  Cadsb  —  DErosiTioM  —  When  Taken  —  Refusal  to 
Tkstify—Coktempt. 

Under  Rev.  St  U.  S.  §  863.  providing  that  the  testimony  of  a  witness 
may  be  taken  in  any  civil  cause  depending  in  a  district  or  circuit  com't 
by  deposition,  and  supreme  court  rule  68,  providing  that  such  testimony 
may  be  taken  **in  the  cause  after  it  is  at  issue,"  a  witness  in  an  equity 
case  cannot  be  compelled  to  give  his  deposition  before  the  cause  is  at 
issue;  hence  his  refusal  to  so  testify  when  subpoenaed  Is  not  a  contempt 
of  the  court  issuing  the  subpoena. 

2,  Same— Commitment  for  Contempt— Final  Ordeb— Writ  of  Error. 

An  order  in  an  equity  cause,  committing  a  witness,  not  a  party  to  the 
suit  for  contempt  in  refusing  to  testify  before  the  cause  is  at  issue,  Is 
final  and  reviewable  on  a  writ  of  error  sued  out  by  the  witness. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

John  A.  Garner,  for  plaintiff  in  error. 
Franklin  Bien,  for  defendant  in  error. 

Before  WALLACE,  Circuit  Judge,  and  TOWNSEND  and  AD- 
AMS,  District  Judges. 

WALLACE,  Circuit  Judge.    This  is  a  writ  of  error  to  review  an 
order  committing  the  plaintiff  in  error  for  contempt  for  refusing  to 
submit  to  an  examination  as  a  witness  in  an  equity  cause  pending  in 
the  United  States  circuit  court  for  the  district  of  Montana  to  which 
he  was  not  a  party.    The  complainant  having  given  notice  of  the 
taking  of  depositions  before  a  commissioner,  pursuant  to  section  863  . 
of  the  Revised  Statutes  of  the  United  States,  obtained  a  subpoena 
from  the  clerk  of  the  United  States  circuit  court  for  the  Southern 
district  of  New  York,  and  made  service  of  the  same  upon  the  plaintiff 
in  error.    The  plaintiff  in  error  appeared  before  the  commissioner, 
pursuant  to  the  subpoena,  and  refused  to  submit  to  an  examination, 
upon  the  ground  that  issue  had  not  been  joined  in  the  equity  cause, 
and  consequently  the  complainant  was  not  entitled  to  take  his  testi- 
mony.    Upon  an  application  to  punish  him  for  contempt,  although 
it  appeared  that  issue  had  not  been  joined  in  the  equity  cause,  the 
court  below  adjudged  him  guilty.     Concededly,  this  order  was  erro- 
neous, unless,  by  virtue  of  section  863,  the  complainant  was  entitled 
to  take  the  testimony  of  the  witness  notwithstanding  issue  had  not 
been  joined  in  the  cause.    The  section  provides  that  the  testimony  of 
a  witness  "may  be  taken  in  any  civil  cause  depending  in  a  district  or 
circuit  court  by  deposition  de  bene  esse  when  the  witness  lives  at 
a  greater  distance  from  the  place  of  trial  than  one  hundred  miles,*' 
etc.,  upon  first  giving  reasonable  notice  in  writing  to  the  opposite 
party  or  his  attorney,  stating  the  name  of  the  witness  and  the  time 
and  place  of  the  taking  of  the  deposition,  and  that  any  person  may 
be  compelled  to  appear  and  depose  in  the  same  manner  as  witnesses 
may  be  compelled  to  appear  and  testify  in  court.     The  section  is   a. 
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reproduction  by  the  revisers  in  substance  of  a  similar  provision  con- 
tained in  section  30  of  the  judiciary  act  of  September  24,  1789,  w»th 
subsequent  amendments  as  to  unimportant  matters,  to  which  it  is- 
not  necessary  to  refer.  It  iS  to  be  read  in  connection  with  rules  67 
and  68  of  the  supreme  court  of  the  United  States,  promulgated  pur- 
stfant  to  the  statutory  authority  conferred  on  that  tribunal  to  pre- 
scribe and  regulate  the  mode  of  taking  and  obtaining  evidence  in 
equity  and  admiralty  causes.  This  power  was  conferred  on  the 
supreme  court  by  congress  in  1842,  and  in  that  year  these  rules  were 
promulgated.  They  cover  the  whole  subject  of  procedure  in  tak- 
ing testimony  in  equity  causes,  so  far  as  it  is  not  controlled  by  stat- 
utes, and  they  have  subsequently  been  amended  from  time  to  time, 
the  latest  amendments  being  made  in  1891  and  1892.  It  will  be  ob- 
served that  section  863  is  silent  as  to  the  time  when,  in  a  pending 
cause,  the  testimony  of  the  witness  may  be  taken.  An  equity  cause 
is  pending  the  moment  a  bill  has  been  filed  in  the  ofHce  of  the  clerk 
of  the  court,  whether  or  not  process  has  been  served  on  the  party 
named  as  defendant.  Was  it  the  intention  of  congress  to  permit  a 
complainant,  as  soon  as  he  has  filed  a  bill,  and  before  it  can  be  known 
what  facts  it  will  be  necessary  for  him  to  prove,  and,  indeed,  before 
it  can  be  known  whether  it  will  be  necessary  for  him  to  introduce 
any  proof,  to  compel  third  persons  to  submit  to  the  ordeal  of  an 
examination  as  witnesses?  If  that  were  so,  the  statute  would  be 
open  to  grave  abuses.  The  right  of  parties  to  obtain  testimony 
where  it  is  necessary  in  order  to  prevent  a  failure  or  delay  of  justice 
is  carefully  preserved  by  section  866  of  the  Revised  Statutes,  but 
this  must  be  pursued  by  application  to  the  court,  and  upon  such  ap- 
plication the  court  will  not  sanction  a  merely  inquisitorial  proceed- 
ing. In  the  absence  of  any  rule  of  the  supreme  court  section  863 
is  open  to  the  construction  that  the  witness  may  be  examined  when- 
ever, a  cause  is  depending, — consequently,  at  any  stage  of  the  suit. 
In  actions  at  common  law  the  practice  of  taking  depositions  before 
issue  joined  has  to  some  extent  obtained.  The  practice  has  always 
been  sanctioned  in  admiralty  causes,  because  otherwise  it  would  fre- 
quently be  impossible  to  obtain  the  testimony  of  mariners  and  others 
who  reside  in  foreign  countries  or  have  no  fixed  .domicile.  Inasmuch 
as  the  statute  says  the  testimony  "may  be  taken  in  any  civil  cause 
depending,"  without  more,  it  is  reasonable  to  infer  that  congress  did 
not  intend  to  lay  down  any  hard  and  fast  rule  that  would  prevent 
such  proper  regulations  in  respect  to  the  time  of  exercising  the  privi- 
lege as  the  courts  might  find  it  expedient  to  adopt  for  preventing  its 
abuse.  In  respect  to  equity  actions,  equity  rule  68  of  the  supreme 
court  distinctly  declares  that  the  testimony  may  be  taken  "in  the 
cause  after  it  is  at  issue,  by  deposition,  according  to  the  act  of  con- 
gress." This  rule  plainly  refers  to  depositions  taken  pursuant  to  sec- 
tion 863.  It  must  be  accepted  as  the  deliberate  opinion  of  that  courti 
not  only  that  it  is  inexpedient  to  permit  the  testimony  to  be  taken  be- 
fore the  issues  are  known,  but  also  that  the  language  of  the  section 
does  not  preclude  the  limitation  which  the  rule  has  placed  upon  it. 
We  cannot  disregard  the  rule  without  implying  that  it  transcends 
the  authority  of  that  tribunaL    The  limitation  must  be  read  into 
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the  section.  It  follows  that  the  examination  before  the  commis- 
sioner was  uijauthorized  by  the  statute,  and  the  plaintiff  in  error  was 
justified  in  refusing  to  give  testimony. 

The  order  of  the  court  bel6w  was  made  pursuant  to  a  ruling  of 
the  circuit  judge  in  a  previous  case,  in  which  the  effect  of  the  rule  of 
the  supreme  court  does  not  seem  to  have  been  called  to  his  attention. 
The  question  involved  was  fully  considered  in  Stevens  v.  Railroad 
Co.  (C.  C.)  104  Fed.  934,  where  the  conclusion  was  reached  that  a 
subpoena  issued  by  the  clerk,  requiring  a  witness  to  appear  for  ex- 
amination in  an  equity  cause  in  which  no  answer  had  been  filed,  was 
without  lawful  authority.  The  opinion  contains  a  very  satisfactory 
discussion  of  the  question.  The  right  to  a  review  of  the  order  by 
writ  of  error  has  been  challenged,  but  it  is  not  open  to  controversy 
in  this  court.  Our  decision  in  Butler  v.  Fayerweather,  33  C.  C  A. 
625,  91  Fed.  458,  is  controlling. 

The  order  is  reversed,  with  costs. 

ADAMS  and  TOWNSEND,  District  Judges,  concur. 


THIRD  AVE.  RY.  CO.  ▼.  KRAUSZ. 
(Circuit  Court  of  Appeals,  Second  Circuit.    December  e.  1901.) 

No.  62. 

1.  Street  Railwat—N  egltgence— Personal  Injury— Questiok  for  Jury. 

Where  plaintiff,  while  at  work  in  a  stooping  posture  on  the  street 
between  the  tracks  of  a  street  railway,  Is  struck  by  a  car,  and  the 
evidence  Is  conflicting  as  to  whether  the  speed  of  the  car  was  reduced 
In  response  to  a  signal  given,  the  question  of  negligence  of  both  plaintiff 
and  defendant  Is  for  the  jury. 

2.  Same— Charge— Construed  Together— Modification. 

Where  plaintiff,  while  at  work  between  the  tracks  of  a  street  railway, 
was  struck  by  defendant's  car,  a  charge  that  the  defendant  should 
"do  all  In  its  power  to  see  to  It  that  no  Injury  happens  to  any  of  the 
workmen"  might,  if  standing  alone,  hold  the  defendant  to  a  higher 
obligation  than  the  law  warrants,  but  Is  not  error  where  the  court,  on 
request  modified  such  expression  by  adding  that  the  motorman  was 
compelled  to  use  the  care  which  an  ordinarily  prudent  man  would  use 
under  the  circumstances.  1 
8.  Bamb— Evidence— Injury  not  Pleaded — Error— Prejudice. 

Where,  in  an  action  for  personal  injuries,  in  which  the  complaint 
alleged  injuiT  to  the  plaintiff's  arm,  but  none  to  his  eyes,  he,  on  being 
asked  what  pain  he  had  suffered  in  his  arm,  answered  that  he  had  a 
good  deal  of  headache,  and  had  weak  eyes,  error  in  refusing  to  strike 
out  such  answer  was  without  prejudice,  there  being  no  other  reference 
to  his  eyes  during  the  trial,  and  defendant  not  requesting  a  charge  that 
the  condition  of  plaintiff's  eyes  should  not  be  taken  Into  consideration. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

This  cause  comes  here  upon  appeal  from  a  judgment  of  the  circuit  court, 
South«m  district  of  New  York,  entered  upon  a  verdict  in  favor  of  defendant 
in  error,  who  was  plaintiff  below.    The  action  was  brought  to  recover  for 

1  Care  required  of  motormen,  see  note  to  Stelk  v.  McNulta,  40  CL  G.  A.  3G1. 
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injuries  sustained  In  consequence  of  being  hit  by  one  of  the  cars  of  de^ 
fendant  He,  with  others,  was  working  in  the  employ  of  a  contractor,  be- 
itween  the  tracks  of  defendant's  road,  holding  a  chisel  to  cut  ouv  pavement 
while  a  fellow  workman  struck  It 

Theodore  K.  Lord,  for  plaintiff  in  erron 
Frederick  Hulse,  for  defendant  in  error. 

Before  WALLACE  and  LACOMBE,  Circuit  Judges. 

PER  CURIAM.  The  question  as  to  negligence,  both  of  defend- 
ant and  plaintiff,  was  properly  left  to  the  jury.  The  evidence  was 
conflicting  as  to  whether  the  car  reduced  speed  when  passing  plain- 
tiff in  response  to  a  signal  given,  and  whether  that  was  negligent 
under  the  circumstances  was  fairly  open.  So,  too,  in  view  of  plain- 
tiff's testimony  as  to  his  stooping  position,  and  consequent  delay 
in  attempting  to  get  out  of  the  way,  the  court  would  not  have  been 
justified  in  taking  the  case  from  the  jury  on  any  theory  of  contribu- 
tory negligence. 

The  court  in  one  passage  charged  the  jury  that  defendant  should 
"do  all  in  its  power  to  see  to  it  that  no  injury  happens  to  any  of 
the  workmen."  Standing  alone,  this  clause  might  be  taken  as  in- 
structing the  jury  to  hold  defendant  to  a  higher  obligation  than  the 
law  warrants,  but  when  the  charge  is  considered  as  a  whole  it  will 
be  found  to  lay  down  the  rule  correctly.  Moreover,  when  the  at- 
tention of  the  trial  judge  was  called  to  the  phrase  above  quoted, 
and  he  was  asked  to  modify  his  charge  in  that  respect,  he  did  so, 
and  his  last  words  to  the  jury  instructed  them  that  the  "motor- 
man  was  compelled  to  use  the  care  which  an  ordinarily  prudent  per- 
son would  use  and  under  those  circumstances;  the  circumstances, 
of  course,  being  the  fact  .of  these  men  working  there/' 

The  complaint,  with  general  averments  of  injury,  contained  speci- 
fication of  particulars,  breaking  his  elbow  in  several  places,  con- 
tusing and  bruising  his  limbs  and  body  in  various  places,  and  shock- 
ing his  system,"  but  made  no  claim  as  to  any  injury  to  the  eyes. 
This  question  was  put  to  the  plaintiff,  a  foreigner :  "Q.  What  pain 
do  you  suffer  from  your  arm  now,  if  any?"  to  which  he  answered: 
"A.  I  have  a  good  deal  of  headache  and  have  weak  eyes."  It  was 
objected  to  because  there  was  no  allegation  in  the  complaint  of  in- 
jury to  the  eye.  The  answer  was  clearly  not  responsive,  and  should 
have  been  struck  out  for  that  reason,  but,  although  not  properly 
in  the  case,  we  cannot  see  that  it  could  have  worked  any  harm  to 
the  defendant.  No  other  reference  was  made  to  eyes  in  the  testi- 
mony, and  there  is  not  a  scintilla  of  proof  that  the  "weak  eyes" 
referred  to  in  the  answer  were  in  any  way  connected  with  the  acci- 
dent. Upon  the  proof,  defendant,  if  he  wished,  might  have  required 
a  charge  that  the  jury  could  not  take  the  condition  of  plaintiff's 
eyes  into  consideration.  The  refusal  to  strike  out,  under  those  cir- 
cumstances, seems  to  us  not  harmful  error. 

The  judgment  is  affirmed. 
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KBW  YORK  DEY  GOODS  STORE  r.  PABST  BREWING  CO. 
(Clrcnit  Court  of  Appeals,  Seventh  Gircnlt    January  7,  1902.) 

Na79Q. 

L  Action  fob  Rent— Affibkatitb  of  Issubs— Habmlbss  Ebrob. 

Wh^re,  in  an  action  to  recover  rent,  defendant  entered  a  plea  of  the 
general  issue  and  a  plea  of  actual  eviction,  and  before  tbe  trial  with- 
drew the  plea  of  the  general  issue  and  admitted  the  facts  set  up  in  the 
declaration  to  be  true,  and  thereupon  was  given  the  right  to  open  and 
close  to  the  jury,  over  plaintiffs  objection,  such  action,  if  erroneous,  is 
not  ground  for  reversal  unless  it  appears  that  plaintiff  was  prejudiced 
thereby. 

SL  Appeal— Spbcificatioks  of  Erbor— Brief. 

Where  the  brief  of  plaintiff  in  error  refers  to  several  specifications 
of  error  as  a  whole,  and  not  separately,  as  required  by  the  rule  of  the 
court,  the  court  is  not  required  to  examine  such  rulings. 

SL  Tbial— Directing  Vebdict. 

On  a  motion  by  a  plaintiff  to  instruct  the  Jury  to  find  a  verdict  in 
his  favor  the  court  sboTild  consider  not  only  all  the  facts  which  the 
evidence  tends  to  establish,  but  all  such  fair  and  reasonable  inferences 
of  fact  as  the  jury  might  lawfully  draw  from  the  evidence. 

4.  liANDLOBD  AND  TENANT--PABTIAIi  EVICTION— RiGHT  TO    ReNT. 

Where  a  landlord  wrongfully  evicts  the  tenant  from  an  appreciable, 
material,  or  substantial  part  of  the  demised  premises,   the  landlord's 
right  to  recover  rent  is  thereby  defeated. 
(L  Same— Lbasb—Brbach  bt  Landlord— Surrender  bt  Tenant— Rent. 

Where  plaintiff,  in  leasing  a  basement  to  defendant,  reserved  the 
right  to  lower  the  windows  in  the  store  above  to  within  IS  Inches  of 
the  sidewalk,  and  actually  lowered  them  to  within  6  or  7  Inches,  and 
thereby  deprived  defendant  of  185  feet  of  bulkhead  space  and  of  4794 
square  feet  of  window  light  surface,  the  question  whether  such  bulk- 
head and  window  light  space  constituted  an  appreciable,  material,  or 
substantial  part  of  the  basement  was  one  of  fact,  which  it  would  be 
error  to  take  from  the  Jury. 

.    In  Error  to  the  Circuit  Court  of  the  United  States  for  the  North- 
em  District  of  Illinois. 

This  was  an  action  brought  by  the  plaintiff  In  error,  hereinafter  called 
"plaintiff,**  for  rent  alleged  to  be  due  to  It  by  the  terms  of  a  written  lease 
entered  into  with  the  defendant  in  error,  hereinafter  called  "defendant" 
for  the  premises  described  as  all  the  basement  of  the  premises  numbered 
166,  168,  170,  and  172  South  State  street,  Ohicagov  excepting  certain  space 
used  for  steam  boilers,  elevators,  engines,  etc.  The  lease  was  executed 
August  26,  1897,  for  the  term  of  four  years  and  seven  months,  to  commence 
on  October  1,  1897,  and  to  end  April  30,  1902.  The  rent  reserved  was  the 
sum  of  $338.38  per  month,  from  October  1,  1897,  to  May  1,  1899,  and  $416.67 
per  month  for  the  residue  of  the  term.  The  lease  contained  a  number  of 
special  provisions,  the  only  material  ones  being  the  following:  "That  the 
ceiling  which  said  second  party  (lessee)  may  construct  or  reconstruct  in  said 
basement  shall  be  so  built  that  the  party  of  the  first  part  (lessor)  may, 
whenever  it  elects  so  to  do,  lower  its  present  ground  or  first  floor  show 
windows  on  State  and  Monroe  streets  so  that  the  bottom  thereof  shall  be 
at  least  eighteen  inches  above  the  sidew^alk  level."  That  the  lessee  "is  to 
allow  the  lessor  free  access  •  •  •  for  the  purpose  of  making  alteratlonfl 
to  said  premises."  At  the  time  the  lease  was  executed,  there  were  in  the 
basement  seven  bulkhead  windows, — four  of  them  on  the  State  street  side, 
extending  into  the  basement  4  feet  and  6  inches  each;  and  three  on  the 
Monroe  street  side,  extending  into  the  basement  3  feet  and  6  Inches  each. 
These  windows  were  hung  upon  hinges,  so  that  they  could  be  opened  for 
purposes  of  ventilation.    The  evidence  tends  to  establish  that  the  plaintiff. 
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against  the  strong  objection  of  the  defendant,  cut  down  and  lowered  Its 
ground  or  first  floor  show  windows  to  within  6  or  7  inches  above  the  sidewalk 
level,  and  thus  actually  deprived  the  defendant  of  18o  feet  of  bulkhead  space. 
In  addition  to  this,  the  evidence  tends  to  show  that  the  four  bulkhead 
windows  on  the  State  street  side  were  each  6%  feet  long  by  1  foot  4  Inchea 
wide.  The' three  on  the  Monroe  street  side  were  each  6  feet  long  and  1  foot 
4  Inches  wide.  In  all  of  the  windows  there  were  58%  square  feet  of  glass 
or  light  surface  at  the  time  the  lease  was  executed.  If  the  ground  or  first 
floor  show  windows  had  been  lowered  so  that  they  were  not  less  than  18 
inches  above  the  sidewalk  level,  there  would  have  been  51  square  feet  of 
light  surface.  They  have  been  cut  down  and  removed  by  the  plaintiff  lower- 
ing its  show  windows  so  that  there  is  only  3  square  feet  and  30  square 
inches  of  light  surface  left,  making  a  difference  of  47%  square  feet  of  light 
surface  which  has  been  taken  from  the  defendant.  It  was  admitted  by  the 
plaintiff  that  It  based  its  sole  right  to  recover  the  rent  upon  the  terms  of  the 
written  lease.  This  suit  was  brought  to  recover  the  rent  accruing  after  the 
defendant  had  abandoned  and  surrendered  the  basement.  There  was  a  plea 
of  the  general  issue  and  a  plea  of  the  actual  eviction  of  the  defendant  by 
the  plaintiff  from  a  substantial  part  of  the  demised  premises.  Counsel  for 
defendant  In  open  court,  before  the  trial  began,  withdrew,  by  consent  of  the 
couit,  and  without  objection  by  the  plaintiff,  the  plea  of  the  general  issue, 
and  admitted  the  facts  set  up  in  the  declaration  to  be  true;  and  thereupon 
the  court,  over  the  objection  and  exception  of  the  plaintiff,  gave  the  defendant 
the  right  to  open  and  close  to  the  jury.  At  the  conclusion  of  the  evidence 
the  plaintiff  moved  the  court  to  give  a  binding  instruction  to  the  jury  that 
they  should  return  a  verdict  in  its  favor  for  ^5,083.33.  The  court  refused  so 
to  do,  and  the  plaintiff  excepted.  The  court  then  charged  the  jury  generally 
on  the  law  of  the  case,  to  which  charge  no  exception  was  taken  or  reserved 
by  the  plaintiff.  After  deliberation  the  jury  returned  a  verdict  for  the  de- 
fendant, upon  which  the  court  rendered  judgment  The  plaintiff  has  assigned 
19  errors.  The  first  specification  of  error  is  that  the  court  erred  in  ruling 
that  the  defendant  was  entitled  to  open  and  close.  The  assignments  of 
error  from  specification  2  to  specification  18,  Inclusive,  are  that  the  court 
erred  in  its  various  rulings  in  sustaining  the  objections  of  the  defendant 
to  the  several  questions  set  out  in  the  said  several  specifications.  The  nine- 
teenth specification  is  that  the  court  erred  in  refusing  to  Instruct  the  Jury 
to  return  a  verdict  for  the  plaintiff  for  $5,083.33. 

EH  B.  Felsenthal,  for  plaintiff  in  error. 
Thomas  A.  Moran,  for  defendant  in  error. 

Before  JENKINS  and  GROSSCUP,  Circuit  Judges,  and  BAKER, 
District  Judge. 

BAKER,  District  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

Rule  24  of  this  court  requires  that  the  brief  for  the  plaintiff  in 
error  shall  contain,  after  a  concise  abstract  or  statement  of  the 
case,  a  specification  of  the  errors  relied  upon,  setting  out  in  cases 
brought  up  by  writ  of  error  separately  and  particularly  each  error 
asserted  and  intended  to  be  urged.  In  Vider  v.  O'Brien,  10  C.  C. 
A.  386,  62  Fed.  327,  18  U.  S.  App.  711,  713,  the  intention  of  this 
rule  was  declared  to  be  "that  each  specification  of  the  brief  should 
conform  substantially,  if  not  literally,  to  the  particular  specification 
of  error  on  which  it  is  predicated ;  and  for  convenience  there  ought 
to  be  with  each  specification  in  the  brief  a  reference  to  the  corre- 
sponding assignment  of  error  as  well  as  to  the  place  in  the  bill  of 
exceptions  or  other  part  of  the  record  where  the  alleged  error  is 
shown."    The  nineteenth  specification  of  error  is  the  only  one  in 
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regard  to  which  the  brief  purports  to  conform  to  the  rule.  The 
first  specification — ^that  the  court  erred  in  holding  that  the  defend- 
ant was  entitled  to  open  and  close — ^is  not  mentioned  in  the  brief  of 
the  plaintiff;  but,  if  insisted  upon,  and  the  action  of  the  court  can 
be  said  to  have  exceeded  the  discretion  lodged  in  it  with  respect 
to  proceedings  at  the  trial,  no  ground  for  reversal  is  presented,  un- 
less injustice  is  shown  to  have  resulted  from  the  action  of  the  court; 
and  it  does  not  appear  that  the  plaintiff  was  in  any  way  prejudiced 
or  injured  by  the  error  complained  of.     Bank  v.  Shakman,  30  Wis. 

333- 

The  specifications  of  error  from  2  to  18,  inclusive,  are  referred 
to  in  the  brief  as  a  whole,  and  not  separately  and  particularly,  as 
required  by  the  rule  of  this  court.  In  what  is  said  of  these  rulings 
no  argument  is  offered  tending  to  show  that  under  the  issue  any  of 
the  rulings  of  the  court  was  erroneous.  Although  not  required  to 
do  so,  we  have  examined  these  several  rulings,  and  are  of  the  opin- 
ion that  no  prejudicial  error  was  committed  by  the  court  in  its  rul- 
ings on  the  questions  objected  to,  and  to  which  the  objections  were 
sustained. 

Did  the  court  err  in  refusing  to  instruct  the  jury  to  return  a  ver- 
dict for  the  plaintiff?  The  instruction  to  find  a  verdict  for  the  plain- 
tiff must  be  tested  by  the  same  rules  that  apply  in  case  of  a  demur- 
rer to  the  evidence.  Merrick's  Ex'r  v.  Giddings,  115  U.  S.  300,  6 
Sup.  Ct.  65,  29  L.  Ed.  403.  In  deciding  the  questions  presented  by 
such  a  demurrer  the  court  must  consider  not  only  all  the  facts  which 
the  evidence  tends  to  establish,  but  all  such  fair  and  reasonable  in- 
ferences of  fact  as  the  jury,  if  trying  the  case,  might  have  lawfully 
drawn  from  the  evidence.  The  evidence  in  this  case  tended  to 
prove  that  the  plaintiff  wrongfully  deprived  the  defendant  of  the  pos- 
session and  enjoyment  of  185  feet  of  bulkhead  space  and  of  47^ 
square  feet  of  window  light  surface  which  the  plaintiff  had  leased 
to  the  defendant.  The  lease  itself  distinctly  shows  that  the  bulk- 
head windows  were  demised  to  the  defendant.  If  both  parties  to 
the  lease  had  not  understood  and  agreed  that  these  windows  con- 
stituted an  integral  part  of  the  demised  premises,  the  reservation  by 
,  the  plaintiff  of  the  right  to  lower  the  ground  or  first  floor  show 
windows  to  within  18  inches  above  the  sidewalk  level  would  become 
insensible  and  meaningless.  When  the  plaintiff  lowered  the  show 
windows,  it  permanently  took  away  from  the  defendant  and  deprived 
it  of  185  feet  of  bulkhead  space  and  47^  square  feet  of  window  light 
surface  to  which  it  was  entitled.  The  eviction  or  ouster,  therefore, 
was  actual,  and  not  constructive,  for  it  took  from  the  defendant  a 
part  of  the  very  thing  demised.  The  defendant  had  the  right  to 
the  undisturbed  possession  and  enjoyment  of  the  185  feet  of  bulk- 
head space,  and  of  the  4754  square  feet  of  window  light  surface 
which  the  plaintiff  wrongfully  took  from  it.  The  contention  of  the 
plaintiff  that  the  eviction  or  buster  was  constructive,  and  not  actu- 
al, is  shown  to  be  incorrect  by  the  undisputed  evidence.  It  is  fur- 
ther contended  by  the  plaintiff  that  the  bulkhead  space  and  the  win- 
dow light  surface  do  not  constitute  a  substantial  part  of  the  base- 
ment.   It  is  universally  agreed  by  the  authorities  that  the  wrongful 
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eviction  or  ouster  of  tTie  tenant  by  the  landlord  from  an  appreciable, 
material,  or  substantial  part  of  the  demised  premises  suspends  the 
rent  reserved  under  the  lease,  and  will  defeat  the  landlord's  right 
to  recover  the  same.  The  main  reason  which  is  given  for  the  de- 
cisions is  that  the  enjoyment  of  the  whole  consideration  is  the  foun- 
dation of  the  debt  and  the  condition  of  the  covenant,  and  that  the 
obligation  to  pay  cannot  be  apportioned.  To  permit  an  appor- 
tionment of  the  rent  would  be  to  allow  the  landlord  to  take  advantage 
of  his  own  wrong.  The  plaintiff  was  not  entitled  to  recover  if  the 
bulkhead  and  window  light  spaces  constituted  a  material  or  sub- 
stantial part  of  the  premises.  As  was  said  in  Smith  v.  McEnany, 
170  Mass.  26,  28,  48  N.  E.  781,  64  Am.  St.  Rep.  274: 

"It  foUows  from  the  nature  of  the  reasons  for  the  decisions  which  we 
have  stated  that  when  the  tenant  proves  a  wrongrful  deforcement  by  the 
landlord  from  an  appreciable  part  of  the  premises,  no  Inquiry  Is  open  as  to 
the  greater  or  less  Importance  of  the  parcel  from  which  the  tenant  Is  de- 
forced." 

Whether  the  bulkhead  and  window  light  spaces  constituted  an 
appreciable,,  material,  or  substantial  part  of  the  basement  was  a  ques- 
tion of  fact,  and  not  of  law,  and  it  would  have  been  error  to  have 
withdrawn  that  question  from  the  jury  by  a  binding  instruction.  It 
would  have  been  a  palpable  invasion  of  the  province  of  the  jury 
for  the  court  to  have  ruled,  as  it  was,  in  effect,  asked  to  do,  that 
the  wrongful  taking  by  the  landlord  from  the  tenant  of  the  bulk- 
head and  window  light  spaces  did  not  constitute  an  appreciable,  ma- 
terial, or  substantial  part  of  the  basement.  They  not  only  consti- 
tuted an  appreciable  part  of  the  demised  premises,  but  the  jury  had 
the  right  under  the  evidence  to  find  that  they  constituted  a  very 
important  and  substantial  part  of  them. 

The  judgment  is  affirmed. 


LINDSAY  r.  NEW  YORK.  N.  H.  &  H.  B.  00. 
(Olrcult  Oourt  of  Appeals,  Second  Circuit    Decembtf  ^  190L) 

No.  24. 

L  Railhoads— Employes— Obvious  Danger— Assumption  of  Risk. 

Where  a  brakeman  who  had  been  continuously  employed  In  a  railroad 
yard  for  over  nine  months  was  Injured  by  falling  Into  a  drain,  whleh* 
with  118  other  similar  drains,  had  plainly  existed  In  the  yard  during 
all  the  time  of  his  employment  In  substantially  the  same  condition,  he 
should  be  presumed  to  know  of  the  existence  of  such  drains,  and  to 
have  assumed  the  risk  thereof.  1 

8.  Same— Question  of  Law— Jury. 

Where  a  certain  risk  of  an  employment  Is  plainly  observable  to  an 
employ^,  and  he  continues  to  work  where  such  risk  Is  constantly  en- 
countered, he  assumes  the  risk,  as  a  matter  of  law,  and  the  question  Is 
not  for  the  Jury. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  New  York. 

^Assumption  of  risk  Incident  to  employment,  see  note  to  Railroad  Oa.  T* 
nennesse3%  33  G.  G.  A.  .814, 
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Sumner  B.  Styles,  for  plaintiff  in  error. 
Henry  N.  Taft,  for  defendant  in  error. 

Before  WALLACE  and  LACOMBE,  Circuit  Judges,  and  TOWN- 
SEND,  District  Judge. 

LACOMBE,  Circuit  Judge.  The  claim  of  the  plaintiff  is,  in  sub- 
stance, that  while  discharging  his  duty  as  a  brakeman  (or  pin- 
puller)  in  one  of  the  yards  of  the  defendant,  at  about  2  a.  m.  July 
9,  1899,  he  stepped  or  slipped  into  a  sluiceway  or  drain  that  ran 
under  and  across  the  tracks  of  the  defendant  railroad,  which  was 
open  and  uncovered  at  that  point  where  the  plaintiff  slipped  and 
fell  into  the  same,  and  that  it  was  directly  in  the  path  of  the  plaintiff 
in  the  discharge  of  his  duty  as  such  brakeman,  and  by  reason  of 
his  fall  he  was  run  over  by  the  cars  he  was  about  to  couple  and 
severely  injured.  He  testified  that  he  was  employed  in  this  yard 
continuously  since  September  of  the  year  before.  It  will  be  per- 
ceived that,  if  upon  the  facts  of  the  case  it  appears  that  the  risk 
he  encountered  to  his  hurt  that  night  was  a  risk  which  it  must  be 
held  he  assumed  when  entering  into  or  continuing  in  the  employ 
of  defendant,  there  will  be  no  necessity  to  examine  into  the  other 
questions,  which  have  been  argued  here  at  length,  viz.  whether  de- 
fendant was  negligent,  and  whether  plaintiff's  negligence  contributed. 
For  the  present,  therefore,  it  may  be  assumed  that  the  place  where 
he  was  set  to  work  was  not  reasonably  safe,  and  that  he  acted  on 
the  night  in  question  with  reasonable  prudence  under  all  the  cir- 
cumstances. 

The  rule  of  law  governing  assumption  of  risk  is  familiar.  The 
employe  has  the  right  to  assume  that  the  employer  will  use  rea- 
sonable care  to  secure  him  a  safe  place  to  work  in.  He  may  rely 
on  this  assumption,  subject,  however,  to  the  exception  that,  where 
there  exists  a  defect  known  to  him,  or  plainly  observable  by  him, 
he  cannot  recover  for  an  injury  caused  by  such  defect  if  he  con- 
tinues to  work  where  it  exists.  Railway  Co.  v.  Archibald,  170  U. 
S.  665,  18  Sup.  Ct.  777,  42  L.  Ed.  1 188.  Where  there  is  reason- 
able ground  for  difference  of  opinion  as  to  whether  the  defect  was 
"plainly  observable  by  him,"  the  jury  should  decide;  but  when  it 
is  plainly  thus  observable  the  court  will  dispose  of  the  case  by  di- 
rection of  a  verdict.  Citations  of  opinions  in  other  cases  are  not 
especially  helpful,  since  the  decision  of  each  case  necessarily  de- 
pends on  its  own  facts,  and  these  are  rarely  the  same  in  any  two 
cases.  Plaintiff's  hours  of  work  were  from  11  p.  m.  to  7  a.  m.  He 
was  generally  working  all  the  time,  as  it  was  a  busy  yard,  and 
there  was  a  great  deal  of  switching  done  there.  He  was  continu- 
ously employed  from  September  till  July  9th.  It  was  part  of  his 
duty  to  run  along  the  path  between  the  tracks  beside  or  ahead  of 
moving  cars,  and  he  was  continually  crossing  the  drains  which 
intersected  the  tracks.  He  testified  that  there  were  no  lights  for 
the  purpose  of  lighting  the  yard,  and  that  the  lantern  carried  at 
night  threw  but  very  little  light  on  the  roadbed ;  and  that,  although 
he  knew  there  were  drains  there,  he  did  not  know  where  they  were, 
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nor  had  he  ever  noticed  that  they  projected  beyond  the  tics.  The 
drains  were  made  of  wood,  and  were  about  the  same  color  as  the 
ties  They  were  made  of  2-inch  planks,  and  were  loxio  inches  on 
the  inside,  and  extended  beyond  the  ties  at  the  top  from  3  to  5 
inches,  and  then  the  ends  sloped  down  to  the  bottom  of  the  drains, 
so  that  the  bottom  of  the  drain  extended  beyond  the  ties  into  the 
space  between  the  tracks  from  10  to  12  inches.  The  system  of  drain- 
age, which  was  there  when  plaintiff  came  to  the  yard,  was  uniform. 
A.11  the  sluiceways  or  drain  boxes  were  similarly  constructed.  There 
were  119  sluiceways  or  separate  drain  boxes,  and  double  that  num- 
ber of  openings  in  the  yard,  28  of  them  near  the  place  where  the 
plaintiff  was  injured.  Such  substantial  structures  as  these,  project- 
ing several  inches  into  the  pathway  between  the  tracks  along  which 
plaintiff  was  continually  moving,  would  seem  to  be  "plainly  observ- 
able" ;  and  the  photographs,  which  were  in  evidence  and  whose  ac- 
curacy is  not  disputed,  show  that  there  was  nothing  latent  about 
the  risk  they  introduced.  If  the  plaintiff's  sole  opportunity  of  ob- 
servation had  been  in  the  obscurity. of  night,  he  might  have  worked 
there  a  long  time  without  observing  them.  But  when  it  appears 
that  during  the  months  of  April,  May,  and  June,  and  the  first  week 
in  July,  he  was  moving  back  and  forth  over  these  open  and  project- 
ing drains  every  day  from  daybreak  until  7  a.  m.,  he  must  be  held 
chargeable  with  knowledge  of  their  existence,  and  of  whatever  risk 
to  one  using  the  pathway  their  appearance  would  indicate  even  to 
the  casual  observer. 
The  judgment  is  afHrmed* 


H.  B.  CLAFLIN  OO.  T.  GROSS  et  at 

(drcuit  Court  of  Appeals,  Third  Circuit    December  28,  1901.) 

No.  16. 

PABTHERBHIP  AOKSEICBKT— WrttTBN  CONTRACTT— CONSTRUCTION. 

A  contract,  after  reciting  that  an  existing  firm,  composed  of  two  of 
the  signers,  desired  more  capital,  and  that  another  of  the  signers  had 
already  indorsed  for  the  firm,  and  that  the  fourth  signer  was  willing 
to  indorse  the  firm  paper  to  the  same  amomit,  provided  that  the  last 
signer  should  indorse  when  requested  to  such  amount,  and  that  the  three 
should  each  receive  from  the  firm  a  weekly  salary  of  $20,  and  that  the 
fourth  should  receive  a  lilce  sum,  less  the  discount  on  the  firm's  paper 
Indorsed  by  him,  and  that  at  the  end  of  five  years  an  inventory  should 
be  taken,  and  the  assets,  less  liabilities,  should  be  divided  into  four 
equal  parts  among  the  members.  Held,  that  such  agreement  constituted 
a  partnership  between  the  four,  rendering  them  liable  for  firm  debts. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  East- 
cm  District  of  Pennsylvania. 

Frank  P.  Prichard,  for  plaintiff  in  error. 

E.  Cooper  Shapley,  for  defendants  in  error. 

Before  ACHESON,  DALLAS,  and  GRAY,  Circuit  Judges. 

ACHESON,  Circuit  Judge.    This  was  an  action  by  the  H.  B. 
Claflin  Company  against  Augustus  S.  Gross,  George  A.  BarniU, 


^.gitized  by 


Google 


H.  B.  CLAFLIN   CO.  V.  GROSS.  387 

James  S.  Mackie,  and  J.  Luther  Gallatin  upon  promissory  notes 
amounting  to  $26,999.48,  signed  in  the  name  of  J.  Luther  Gallatin 
alone,  but  alleged  by  the  plaintiff  to  have  been  given  by  a  firm  trad- 
ing in  the  name  of  J.  Luther  Gallatin,  but  really  consisting  of  the 
four  defendants.  It  was  shown  that  on  June  21,  1897,  two  of  the 
defendants,  Augustus  S.  Gross  and  James  S.  Mackie,  by  written 
articles  of  partnership  formed  a  firm  to  carry  on  the  business  of 
the  "Boston  Store,"  at  York,  Pa.,  under  the  name  of  Gross,  Mackie 
&  Co.,  the  firm  to  continue  for  the  term  of  three  years.  It  further 
appeared  that  on  August  18,  1897,  the  four  defendants  in  this  suit 
entered  into  the  following  written  agreement: 

"Articles  of  agreement  made  this  18th  day  of  August,  1897,  between 
Augustus  S.  Gross,  James  &  Mackie,  J.  Luther  Gallatin,  and  Geo.  A.  Bamltz, 
all  of  the  city  of  York,  York  county,  Pennsylvania,  wltnesseth:  That 
whereas,  it  is  desirable  that  there  be  more  cash  capital  for  the  use  of  the 
firm  of  Gross,  Mackie  &  Co.,  consisting  of  Aug.  S.  Gross  and  Jas.  S.  Mackie; 
and  whereas,  the  said  J.  Luther  Gallatin  has  already  Indorsed  for  said  firm 
of  Gross,  Mackie  &  Co.  the  sum  of  ten  thousand  dollars;  and  whereas,  the 
said  Geo.  A.  Bamltz  is  willing  to  indorse  the  negotiable  paper  of  said  Gross, 
Mackie  &  Co.  to  the  extent  of  ten  thousand  dollars:  It  is  hereby  agri^ed  by 
and  between  the  parties  aforesaid,  and  each  and  all  of  them,  their  executors, 
administrators,  and  assigns,  that  the  said  Geo.  A.  Barnitz  is  to  Indorse  the 
negotiable  papers  of  said  firm  of  Gross,  Mackie  &  Co.,  or  any  renewal  of 
said  paper,  when  requested  so  to  do,  provided  that  his  total  liability  as  such 
indorser  shall  not  exceed  ten  thousand  dollars  at  any  one  time.  That  the 
said  Augustus  S.  Gross,  Jas.  S.  Mackie,  and  J.  Luther  Gallatin  shall  receive 
a  salary  from  said  firm  of  Gross,  Mackie  &  Co.,  the  sum  of  twenty  dollars 
per  week,  payable  weekly,  each.  The  said  Geo.  A.  Barnitz  is  to  receive  from 
the  firm  of  Gross,  Mackie  &  Co.  the  sum  of  twenty  dollars  per  week,  payable 
weekly,  less  the  amount  of  Interest  or  discount  paid  on  the  paper  Indorsed 
by  him  for  said  firm.  That  at  the  end  of  five  years  from  the  date  of  this 
agreement  a  Just  and  true  Inventory  shall  be  taken  of  the  stock,  books, 
accounts,  and  assets  of  Gross,  Mackie  &  Co.,  and  after  the  payment  of  all 
liabilities  the  balance  remaining  is  to  be  divided  into  four  equal  parts  to 
and  among  the  parties  hereto.  This  agreement  is  to  conthiue  and  be  in 
force  for  the  term  of  five  years  from  the  date  hereof,  unless  It  is  agreed 
by  aU  parties  concerned  to  form  a  new  partnership  at  the  end  of  four  years. 
In  witness  whereof  the  parties  hereto  have  hereunto  set  their  hands  and 
seals  the  day  and  year  first  above  named. 

"Aug.  S.  Gross.  [Seal.] 

"James  S.  Mackie.  [Seal.] 

"J.  Luther  Gallatin.  [Seal.] 

"Geo.  A.  Barnitz.  [Seal.]" 

The  plaintiff  gave  evidence  tending  to  show  that  the  business  was 
carried  on  by  the  four  defendants  under  this  agreement  of  August 
18,  1897,  without  change,  except  in  the  style  of  the  firm  from 
Gross,  Mackie  &  Co.  to  J.  Luther  Gallatin,  and  an  increase  of  the 
weekly  allowance  to  Barnitz,  until  November  16,  1899,  when  invol- 
untary proceedings  in  bankruptcy  were  instituted  against  J.  Luther 
Gallatin,  in  which  he  was  adjudged  a  bankrupt.  On  the  other  hand, 
the  defendants  gave  evidence  tending  to  show  that  the  agreement 
of  August  18,  1897,  was  wholly  terminated  on  November  i,  1898, 
by  the  verbal  agreement  and  acts  of  all  the  defendants,  and  that 
nothing  thereafter  was  done  under  it.  The  court,  however,  sub- 
mitted no  question  of  fact  to  the  jury,  but  directed  a  verdict  for 
the   defendants.    The  ground  for  this  binding   instruction  is   not 
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Stated  in  the  record,  but  evidently  it  was  because  the  court  was  of 
opinion  that  the  agreement  of  August  i8,  1897,  did  not  create  a 
partnership  relation  between  the  four  parties  thereto.  As  the  case 
is  presented  by  this  record,  the  only  question  we  are  called  on  to 
consider  is  whether  by  the  terms  of  the  written  agreement  of  Au- 
gust 18,  1897,  the  parties  thereto,  the  four  defendants  in  this  suit, 
were  constituted  partners  as  to  creditors  in  respect  to  the  business 
carried  on  under  it. 

In  Meehan  v.  Valentine,  145  U.  S.  611,  618,  623,  12  Sup.  Ct.  972, 
973,  975,  36  L.  Ed.  83s,  839,  841,  the  supreme  court,  speaking  by 
Mr.  Justice  Gray,  said: 

"The  requisites  of  a  partnership  are  that  the  parties  must  have  Joined 
together  to  earry  on  a  trade  or  adventure  for  their  eommon  benefit,  each 
contributing  property  or  services,  and  having  a  community  of  interest  in 
the  profits.    Ward  v.  Thompson,  22  How.  330,  334,  16  L.  Ed.  249." 

And  again  the  court  said : 

"In  the  present  state  of  the  law  upon  this  subject,  It  may  perhaps  be 
doubted  whether  any  more  precise  general  rule  can  be  laid  down  than  as 
indicated  at  the  beginning  of  this  opinion,  that  those  persons  are  partners 
who  contribute  either  property  or  money  to  carry  on  a  Joint  business  for 
their  common  benefit,  and  who  own  and  share  the  profits  thereof  in  certain 
proportions.  If  they  do  this,  the  incidents  or  consequences  follow  that  the 
acts  of  one  in  conducting  the  partnership  business  are  the  acts  of  all;  that 
each  is  agent  of  the  firm  and  for  the  other  partners;  that  each  receives 
part  of  the  profits  as  profits,  and  takes  part  of  the  fund  to  which  the 
creditors  of  the  partnership  have  a  right  to  look  for  the  payment  of  their 
debts;  that  all  are  liable  as  partners  upon  contracts  made  by  any  of  them 
with  third  persons  within  the  scope  of  the  partnership  business;  and  that 
even  an  express  stipulation  between  them  that  one  shall  not  be  so  liable, 
though  good  between  themselves,  is  InefFectual  as  against  third  persons,  and 
participating  in  profits  is  presumptive,  but  not  conclusive,  evidence  of  part- 
nership." 

Let  us  apply  these  principles  to  the  written  agreement  between 
the  four  defendants.  Gross,  Mackie,  Gallatin,  and  Barnitz,  of  Au- 
gust 18,  1897,  and  see  to  what  conclusion  we  are  brought.  After 
the  recitals  that  the  existing  firm  of  Gross,  Mackie  &  Co.,  composed 
of  Gross  and  Mackie,  desires  more  capital,  that  Gallatin  has  already 
indorsed  for  the  firm  the  sum  of  $10,000,  and  that  Barnitz  is  willing 
to  indorse  the  firm  paper  to  the  same  amount,  it  is  stipulated,  by 
and  between  the  four  named  parties,  that  Barnitz  shall  indorse  the 
negotiable  paper  of  the  firm,  and  renewals  thereof,  when  requested 
so  to  do,  to  an  amount  not  exceeding  $10,000  at  any  one  time; 
that  Gross,  Mackie,  and  Gallatin  shall  each  receive  from  the  firm  a 
salary  of  $20  per  week ;  that  Barnitz  shall  receive  from  the  firm  the 
sum  of  $20  per  week,  less  the  discount  on  the  firm's  paper  in- 
dorsed by  him ;  and  that  at  the  end  of  five  years  an  inventory  shall 
be  taken  of  the  stock,  book  accounts,  and  assets  of  the  firm,  and, 
after  payment  of  all  liabilities,  the  balance  remaining  shall  be  divided 
into  four  equal  parts  to  and  among  the  parties  to  the  agreement. 
What  requisite  of  a  partnership  is  here  lacking?  The  four  parties 
join  together  to  carry  on  a  business  for  their  common  benefit,  Gross 
and  Mackie  contributing  the  capital  with  which  they  had  been  trad- 
ing, Gallatin  having  furnished  by  his  credit  additional  capital,  and 
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Barnitz  agreeing  to  furnish  still  more  capital  by  means  of  his  in- 
dorsements, and  the  four  having  a  community  of  interest  in  the 
profits  and  also  in  the  firm's  stock  and  assets;  for  it  will  be  per- 
ceived that  not  only  are  the  parties  respectively  to  receive  the  stipu- 
lated weekly  sum,  but  at  the  end  of  five  years,  after  the  payment 
of  liabilities,  the  remaining  stock,  book  accounts,  and  assets  of  the 
firm  (including  of  course  accumulated  profits)  are  to  be  divided 
equally  among  the  four  parties.  This,  it  seems  to  us,  gave  to  each 
of  the  parties  a  proprietary  interest  in  the  business  and  its  profits 
and  in  the  assets  of  the  firm. 

If  this  paper  did  not  create  a  partnership  relation  between  Bar- 
nitz and  his  associates  in  the  enterprise,  what  contract  relation 
between  them  did  it  create?  Considering  the  paper  as  a  whole, 
we  find  it  impossible  to  treat  it  as  merely  providing  for  the  payment 
to  Barnitz  of  a  share  of  the  profits  as  a  measure  of  compensation 
for  services  rendered  to  the  business  or  for  the  use  of  money  loaned 
or  furnished  in  aid  of  the  enterprise.  There  is,  we  think,  no  escape 
from  the  conclusion  that  by  the  terms  of  the  written  agreement 
Barnitz  was  a  principal  in  the  business  conducted  under  it.  It  js 
clear  to  us  that  the  written  agreement  of  August  i8,  1897,  upon 
its  face  imports  a  partnership  between  the  four  persons  who  exe- 
cuted the  paper. 

What  the  parties  might  see  fit  to  designate  their  contract  rela- 
tion of  course  would  not  be  controlling;  yet  it  is  worthy  of  note 
that  the  agreement  closes  thus:  "This  agreement  is  to  continue 
and  be  in  force  for  the  term  of  five  years  from  the  date  hereof, 
unless  it  is  agreed  by  all  parties  concerned  to  form  a  new  partner- 
ship at  the  end  of  four  years."  We  do  not  see  how  these  conclud- 
ing words  can  be  applied  to  anything  else  than  the  contract  rela- 
tion created  by  the  agreement  of  August  18,  1897:  The  original 
partnership  between  Gross  and  Mackie  by  its  terms  would  have 
expired  before  "the  end  of  four  years"  mentioned,  even  if  that  pait- 
nership  had  not  been  superseded  by  the  agreement  of  August  18, 
1897. 

Upon  our  reading  of  the  written  agreement  of  Atigust  18,  1897, 
we  are  constrained  to  hold  that  the  learned  trial  judge  was  not  jus- 
tified in  giving  binding  instructions  to  the  jury  to  render  a  verdict 
for  the  defendants.  Therefore  the  judgment  of  the  circuit  court  is 
reversed,  and  the  cause  is  remanded  to  that  court,  with  direction  to 
set  aside  the  verdict  and  grant  a  new  trial. 


HENDERSON  et  al.  ▼.  McFADDBN  et  aL 

(Circuit  Court  of  Appeals,  Fifth  Circuit    December  17,  1901.) 

No.  1.096. 

1.  Bales—Constructiok  of  Cowtract— Time  of  Pbrformancb. 

In  determining  whether  stipulations  as  to  the  time  of  performing  a 
contract  of  sale  are  conditions  precedent,  the  court  seeks  simply  to 
discover  what  the  parties  really  Intended;  and  If  time  appears,  on  a 
fair  construction  of  the  language  and  under  the  circumstances,  to  be 
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of  the  essence  of  the  contract,  the  stlpulatloiis  Ui  regard  to  It  vHI  be 

held  conditions  precedent 
Si  Sams— AcTTON  by  Pubchassr  por  Breach— Questions  por  Jury. 

Plaintiffs  contracted  to  purchase  1,500  bales  of  cotton.  The  contract 
was  made  by  telegraph,  plaintiffs  making  an  offer,  to  remain  open  half 
an  hour,  which  was  accepted  by  defendants,  who  stated:  '*Gome  at 
once.  We  want  the  money  out  of  it;"  to  which  plaintiffs'  agent  replied: 
"Order  cotton  out  at  once  unless  it  rains.  Will  be  down  soon  as  possi- 
ble." He  was  then  18  miles  distant,  with  trains  running  each  day 
between  the  two  places.  During  the  next  three  days  defendants  re- 
peatedly announced  their  readiness  to  deliver,  and  urged  the  agent  to 
come  and  receive  the  cotton,  but  he  did  not  come,  and  on  the  fourth 
day  defendants  notified  him  that  they  would  not  deliver  the  cotton.  In 
the  meantime  the  price  was  advancing.  Held  that,  the  contract  being 
one  between  merchants,  in  which  time  is  ordinarily  of  the  essence,  and 
the  sensitive  nature  of  the  transaction  appearing,  the  question  as  to 
what  was  the  intention  of  the  parties  in  reference  to  the  time  withhi 
which  the  contract  was  to  be  executed  was  one  for  the  jury. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Middle 
District  of  Alabama. 

A.  B.  Foster,  W.  S.  Reese,  Jr.,  and  J.  Sternfeld,  for  plaintiffs  in 
error. 
Robt.  L.  Harmon  and  P.  H.  Dent,  Jr.,  for  defendants  in  error. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

.  McCORMICK,  Circuit  Judge.  The  defendants  in  error  brought 
this  action  against  the  plaintiffs  in  error  in  the  circuit  court  for 
the  Middle  district  of  Alabama,  claiming  and  seeking  to  recover 
of  the  plaintiffs  in  error  $S,ooo  damages  for  an  alleged  breach  of 
contract  to  sell  and  deliver  to  the  defendants  in  error  1,500  bales 
of  cotton  bought  of  them  at  Enterprise,  Ala.,  at  the  price  of  6ji 
cents,  free  on  board,  round,  nothing  below  low  middling,  and  sub- 
ject to  reweight.  The  fifth  count,  added  as  an  amendment  to  the 
complaint,  after  stating  the  contract  and  the  alleged  breach,  avers 
that  after  the  defendants  (the  plaintiffs  in  error)  had  failed  and  re- 
fused to  deliver  the  cotton,  or  any  part  thereof,  to  the  plaintiffs 
(the  defendants  in  error),  they  went  into  the  market,  and  purchased 
1,500  bales  of  cotton  of  a  similar  grade  to  the  cotton  purchased 
from  defendants,  at  a  loss  to  them  of,  to  wit,  one-half  a  cent  a  pound ; 
that  is  to  say,  that  by  reason  of  the  advance  in  the  pri^^e  of  cotton 
they  were  required  to  pay,  to  wit,  y}i  cents  per  pound  for  the  cot- 
ton. Plaintiffs  aver  that  they  could  not  purchase  the  cotton  at 
Enterprise,  •  Ala.,  by  reason  of  the  fact  that  the  cotton  was  not 
there,  and  could  not  be  had,  except  this  cotton  which  defendants 
had,  and  which  they  refused  to  deliver  to  plaintiffs,  and  sold  to  an- 
other person  on  November  25,  1899;  and  plaintiffs  aver  that  they 
purchased  the  cotton,  to  wit,  1,500  bales,  of  a  grade  as  nearly  sim- 
ilar to  the  cotton  which  defendants  refused  to  deliver  as  they  could, 
and  they  aver  that  they  purchased  it  as  expeditiously  and  as  cheaply 
as  they  could,  and  that  they  had  to  pay  therefor,  to  wit,  y^  cents 
per  pound;  and  they  aver  that  in  the  purchase  of  the  1,500  bales 
of  cotton  they  incurred  expenses  and  rendered  services  reasonably 
worth  50  cents  per  bale,  amounting  to  the  sum  of,  to  wit,  $750; 
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and  they  aver  that  the  expenses  so  incurred  and  services  so  ren- 
dered were  necessary  and  unavoidable  in  order  to  procure  the 
same.  The  plaintiffs  in  error  pleaded,  in  substance,  that  the  de- 
fendants in  error  had  broken  their  contract,  and  that  the  plaintiffs 
in  error  had  a  right  to  rescind  it,  which  they  did.  There  were  de- 
murrers to  the  complaint  and  to  the  pleas  and  to  the  replications 
and  motions  to  strike,  all  overruled.  There  were  numerous  objec- 
tions to  the  introduction  of  proof  overruled,  which  rulings  of  the 
court,  so  far  as  they  were  against  the  plaintiffs  in  error,  were  ex- 
cepted to,  and  have  been  submitted  in  the  assignment  of  errors, 
but  we  do  not  deem  it  necessary  to  notice  the  objections  to  these 
rulings. 

Besides  other  evidence,  which  we  do  not  deem  it  necessary  to 
recite,  the  bill  of  exception  shows  that  on  the  isth  day  of  November, 
1899,  John  Catling  was  at  Elba,  Ala.,  acting  as  the  agent  of  the 
plaintiffs  in  the  purchase  of  cotton,  and  on  that  day  received  in  the 
due  course  of  mail  the  following  letter: 

"J.  E.  &  W.  E.  Henderson,  Merchants  and  Bankers. 

"Enterprise,  Alabama,  November  15,  1899. 
"Mr.  Jno.  Gatling,  Elba,  Ala. — ^Dear  Sir:  As  soon  as  you  get  through 
shipping  your  cotton  over  there,  come  over  here,  and  stay  with  us.  You 
have  nothing  over  there  to  nurse,  and  there  is  about  1,500  or  l,tXX)  bales 
here.  We  want  you  to  come  over  and  look  at  ours.  It  is  much  better  ginned 
than  the  cotton  you  have  been  handling  there,  and  if  you  will  come  over  we 
wiU'glve  you  the  preference  when  we  sell. 

"Yours,  &c.,  J.  E.  &  W.  E.  Henderson.** 

The  witness  Murphree,  called  by  the  defendants,  testified  on  cross- 
examination  : 

"A  telegram  prior  to  November  20th,  signed  'Jno.  Gatling,  Agent  for 
McFadden  Bros..'  was  received  at  Enterprise  at  a  time,  according  to  my 
recollection,  when  neither  of  the  defendants  was  there,  and  was  received 
by  myself.  On  the  same  day,  or  probably  the  next,  I  had  a  conversation 
with  Mr.  Gatling  over  the  telephone.  The  telegram  was  signed  'Jno.  Gatling, 
Agent  for  McFadden  Bros.'  The  next  day  I  had  the  conversation  with  him, 
and  told  him  that  Mr.  Henderson  was  out,  and  would  be  in  later  in  the 
day,  and  would  confer  with  him.  I  was  there  In  the  store  representing  de- 
fendants at  the  time  of  this  conversation  with  Gatling.  My  recollection  is 
that  I  informed  W.  E.  Henderson,  and  told  him  to  go  to  the  phone,  and  see 
if  he  could  make  a  trad.e;  but  I  don't  think  he  could  find  him.  I  informed 
W.  E.  Henderson  of  having  received  a  telegram  and  of  having  a  conversa- 
tion with  Gatling.  *  *  *  I  did  not  show  that  telegram  signed  'Jno. 
Gatling,  Agent  for  McFadden  Bros.,'  to  W.  E.  Henderson,  nor  did  I  tell  him 
how  it  was  signed,  nor  did  I  so  tell  Mr.  J.  E.  Henderson." 

W.  E.  Henderson  testified: 

"Some  time  between  the  15th  and  20th  Mr.  Gatling  asked  me  to  come  to 
the  phone.  I  went  to  the  phone.  (The  operator  came  for  me,  and  said  it 
was  Mr.  Gatling.)  He  didn't  tell  me  who  he  represented.  He  said  he  heard 
we  had  a  large  lot  of  cotton  for  sale.  I  said  'Yes,'  and  we  would  be  com- 
pelled to  sell  that  cotton  within  the  next  few  days,  and  to  come  to  Enter- 
prise, so  he  would  be  on  the  ground,  so  I  could  deliver  promptly;  that  the 
reason  we  were  selling  this  cotton  was  that  we  were  compelled  in  our 
business  to  have  the  money,  and  I  would  either  have  to  sell  a  lot  of  cotton 
in  Savannah  or  Enterprise,  and  preferred  selling  the  cotton  in  Enterprise, 
because  I  could  take  better  care  of  it  in  Savannah.  Enterprise  is  a  small 
place,  and  we  have  not  warehouses  sufficient,  and  it  is  a  hard  matter  to  take 
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good  care  of  cotton.  The  warehonsefl  hold  nothing  like  1,500  bales  of  cotton. 
I  wanted  to  and  intended  to  sell  the  cotton  at  Enterprise.  I  explained  to 
him  it  was  for  Immediate  delivery,  and  that  his  communications  or  ofFers 
to  me  must  be  considered  that  way,  and  any  acceptance  by  me  of  his  offer 
would  be  considered  the  same  way.  We  must  deliver  the  cotton  at  once, 
and  we  must  have  the  money.  Mr.  Gatling  said  it  was  all  right.  He  was  In 
Elba,  and  would  come  immediately;  and  that,  if  he  wired,  I  might  consider 
his  meaning  to  be  'immediately.' " 

Gatling,  for  the  plaintiffs,  testified : 

"I  had  a  conversation  with  a  person  representing  J.  E.  and  W.  E.  Hender- 
son over  the  phone  while  at  Elba  some  time  prior  to  the  sale  of  the  cotton. 
I  don't  know  the  date.  It  was  prior  to  the  20th  of  November, — prior  to  the 
time  I  sent  that  telegram  dated  on  the  20th  at  10:20.  He  asked  me,  as  near 
as  I  can  recollect  what  I  would  give  him  for  the  cotton.  I  made  him  an 
offer,  and  I  don't  know  what  he  said,  but  that  he  didn't  care  to  sell  then, 
and  would  let  me  know  in  a  few  days.  He  said  something  about  my  com- 
ing down  and  staying  at  Enterprise  with  them.  I  said  it  was  impossible, 
as  I  had  a  large  lot  of  cotton  at  Elba  that  I  could  not  leave.  Nothing  was 
said  about  the  same  being  for  immediate  delivery, — about,  if  any  offer  waa 
made  by  me,  or  sale  made  to  me,  that  the  cotton  must  be  received  and  paid 
for  at  once,  or  immediately." 

Omitting  signature,  address,  and  date,  except  the  place  from 
which  sent  and  the  hour,  these  are  the  telegrams  which  passed  on 
November  20,  1899: 

10:15  a.  m.,  Elba:  "Name  lowest  price  f.  o.  b.,  round,  nothing  below  low 
middling,  to  be  reweighed.    Answer  quick," 

3:50  (?)  p.  m..  Enterprise:  "Make  us  best  offer  you  can  our  lot** 

4:10  p.  m.,  Elba:  "Offer  six  seven-eighths  f.  o.  b.,  round,  nothing  below 
low  middling,  subject  to  rewelghts.    Answer  immediately." 

4:30  p.  m.,  Enterprise:  "How  long  will  you  give  us  on  your  offer?" 

4:35  p.  m.,  Elba:   "Will  give  you  half  hour  on  limit." 

4:45  p.  m.,  Enterprise:  "Squeeze  your  limit  one-slxteentlL  Will  try  to 
trade  with  you.  The  lot  is  at  least  one-sixteenth  better  than  you  are  figur- 
ing on." 

6  p.  m.,  Elba:  "Can't  increase  offer.  Answer  as  soon  as  possible^  Am 
expecting  limit  to  be  cut."- 

6:25  p.  m.,  Elba:  "Cannot  offer  more." 

5:30  p.  m.,  Enterprise:  "1,500  bales  of  cotton  Is  yours.  Come  at  once. 
We  want  the  money  out  of  It,  and  the  Insurance  stopped." 

5:40  p.  m.,  Elba:  "Order  cotton  ont  at  once  unless  it  rains.  Will  be  down 
as  soon  as  possible.    Confirm  sale  by  letter." 

November  21st: 

9:35  a.  m.,  Elba:  "Soon  as  yon  get  all  cotton  lined  out  ready  for  welgblng 
and  classing,  wire  George  Beale  here.  I  go  to  Brantley  this  evening." 
1  p.  m.,  Enterprise,  to  George  L.  Beale:  "We  are  ready  to  deliver  cotton.** 
(Hour  not  given.)  Elba:  "Will  come  down  as  soon  as  our  weigher  gets 
there  to  weigh  cotton.  Reweighing  must  not  begin  until  he  arrives." 
.  Enterprise,  letter  to  George  L.  Beale:  •'Dear  Sir:  We  expect  yon  to- 
morrow morning  without  fail,  to  commence  receiving  cotton.  We  are  ready 
to  deliver.  We  have  good  beams  and  government  standard  seal  weights  to 
test  scales,  and  men  to  weigh  it" 

November  22d : 

Enterprise,  letter  to  George  L.  Beale:  '^e  were  disappointed  that  yon  dtd 
not  show  up  here  on  arrival  of  train  this  morning.  It  costs  big  money 
to  carry  1,500  bales  of  cotton,  and  we  want  to  deliver  it,  and  get  our  money 
out  of  it  Will  certainly  expect  you  to-morrow  morning  to  get  to  work  on 
it    Dcm't  fail  to  come." 
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November  24th : 

8:46  a.  m.,  Elba:  "Sorry  to  disappoint  yon.  Impoeslble  to  eome.  Haven't 
finished  shipp^ing  here  yet  Communicate  headquarters  Montgomery.  Per- 
kape  they  will  send  man." 

10:20  a.  m.,  Enterprise,  to  George  L.  Beale:  "Yon  have  no  cotton  with  ns." 

10:50  a.  m.,  Elba:  "Yours  we  expect  to  begin  receiving  cotton  to-morrow 
sure.'* 

24  (no  other  date),  Elba:  *'Since  wiring  you  this  morning,  have  wire  from 
Montgomery  that  weigher  and  crew  be  down  on  to-night  train." 

1:10  p.  m.,  Elba:  ''Catling  bought  1,500  bales  from  you  on  the  20th.  I 
have  your  letter  acknowledging  sale  by  saying  cotton  is  ready  to  be  de- 
livered. Catling  promised  to  receive  it  In  a  few  days.  Time  hasn't  expired. 
We  shall  hold  you  to  the  sale.    Grew  will  be  down  to-night  to  begin.** 

2:45  p.  m.,  Elba:  "What  price  will  buy  round  lot  1,500  balee  or  lesa,  noth- 
ing below  middling,  t.  o.  b.V    Answer  Immediately." 

3:25  p.  m..  Enterprise:  "If  you  wish  to  buy  cotton,  make  us  offer.  If  offer 
satisfactory,  we  will  sell  It  to  you." 

2:45  p.  m.,  Montgomery:  "We  bought  from  you,  through  our  agent,  Jno. 
Catling,  on  20th,  1,500  bales  cotton  at  six  seven-eighths  cents  round  lot 
nothing  below  low  middling,  cotton  to  be  reweighed.  Plummer  &  Richard* 
son  have  gone  to  Enterprise  to  receive  cotton  for  us.  Deliver  same  to  them, 
and  we  will  pay  for  cotton  according  to  contract  at  Enterprise,  or  when  yon 
direct  upon  receipt  of  same." 

7:50  p.  m.,  Montgomery:  "We  have  been  advised  by  our  Mr.  Plummet 
that  you  declined  to  deliver  the  1,500  bales  of  cotton  bought  from  you  by  our 
Mr.  Catling.  We  demand  the  cotton  according  to  contract  Plummer  ft 
Richardson  will  remain  there  to  receive  it  We  will  pay  you  for  same  upon 
delivery.    Answer." 

S:Ob  p.  m..  Enterprise,  to  James  P.  Ferr^l:  "^We  are  not  due  yon  any  cotton 
nndei  contract" 

It  was  agreed  in  this  case  that  John  Catling,  George  L.  Beale, 
and  James  P.  Ferrcll  were  the  agents  of  the  plaintiffs  during  the 
time  from  the  20th  to  the  25th  of  November,  1890,  inclusive;  that 
John  Gatling  and  George  L.  Beale  were  at  Elba,  Ala.,  a  distance  of 
about  18  miles  from  Enterprise,  where  J.  E.  and  W.  E.  Henderson 
were  at  that  time ;  that  on  the  22d,  23d,  and  24th  George  L.  Beale 
was  at  Elba  and  J.  E.  and  W.  E.  Henderson  were  at  Enterprise; 
that  James  P.  Ferrell  was  during  these  days  at  Montgomery,  a  dis- 
tance of  about  120  miles  from  Enterprise;  that  during  these  days 
there  was  running  regularly  every  morning  from  Elba  to  Enterprise 
a  regular  passenger  and  freight  train,  which  also  ran  in  the  after- 
noon or  at  night  daily  from  Enterprise  to  Elba;  and  that  Enter- 
prise and  Montgomery  were  also  connected  by  passenger  railway 
service,  so  that  passengers  could  leave  Montgomery  one  day  and 
reach  Enterprise  the  same  afternoon.  The  proof  all  tended  to  show 
that  the  market  value  of  cotton  was  higher  on  the  24th  of  Novem- 
ber, 1899,  ^^^°  i^  ^^^  been  on  the  20th  of  that  month.  Numerous 
witnesses  were  examined  and  testified  as  to  the  price  of  cotton  at 
different  local  markets  in  Alabama  on  November  24th,  25th,  27th, 
28th,  and  29th.  Numerous  witnesses  also  testified  as  to  what  was 
a  reasonable  charge  per  bale  for  purchasing  cotton  in  the  various 
local  markets,  ranging  from  10  cents  per  bale  to  50  cents  per  bale. 
There  was  also  proof  introduced  as  to  the  freight  rate  between 
these  local  markets  and  between  each  and  Boston,  Mass.  The 
bill  of  exception  shows  all  the  evidence  that  was  offered  onrtbe 
trial.    We  do  hot  deem  it  necessary  to  recite  it  further  than  nrfe  faaw& 
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When  the  introduction  of  evidence  had  been  closed,  the  plain- 
tiffs requested  the  court  in  writing  to  charge  the  jury  as  follows: 
"Your  verdict  in  this  case  should  be  for  the  plaintiffs,  and  the 
amount  of  your  verdict  should  be  five  thousand  ($5,000)  dollars." 
The  court  thereupon  gave  that  charge  to  the  jury,  as  requested 
by  the  plaintiffs,  and  to  this  action  of  the  court  the  defendants  (the 
plaintiffs  in  error)  excepted.  The  assignment  of  errors  embraces 
28  specifications.  They  mean  substantially  that  the  court  erred  in 
giving  this  instruction  to  the  jury.  Waiving  all  question  as  to  the 
correct  measure  of  damages  in  such  a  case,  it  is  clear,  and  needs 
no  citation  of  authority  or  effort  at  argument,  to  show  that  the 
direction  to  the  jury  to  return  a  verdict  for  $5,000  was  erroneous, 
and  such  error  as  requires  us  to  reverse  the  judgment  of  the  cir- 
cuit court.  Whether  it  was  error  to  instruct  the  jury  that  their 
verdict  should  be  for  the  plaintiffs  requires  more  serious  considera- 
tion. The  vendor  is  not  bound  to  make  any  delivery  of  goods  to 
the  vendee  until  the  price  is  tendered.  If  no  credit  be  given,  the 
vendor  is  bound  to  deliver  the  goods  immediately  upon  the  request 
of  the  buyer  with  tender  of  payment.  Story,  Sales,  §  303,  citing 
Bloxam  v.  Sanders,  4  Barn.  &  C.  948.  Time  is  not  ordinarily  deemed 
to  go  to  the  essence  of  a  contract  unless  it  is  so  expressly  treated 
by  the  parties,  or  unless  it  naturally  follows  from  the  circumstances 
of  the  case.  Story,  Sales,  §  310.  In  determining  whether  stipula- 
tions as  to  the  time  of  performing  a  contract  of  sale  are  conditions 
precedent,  the  court  seeks  simply  to  discover  what  the  parties  really 
intended;  and,  if  it  appear  on  a  fair  construction  of  the  language 
and  the  circumstances  to  be  of  the  essence  of  the  contract,  the 
stipulations  in  regard  to  it  will  be  held  conditions  precedent.  Benj. 
Sales,  §  593;  Higgins  v.  Railroad  Co.,  60  N.  Y.  557.  In  the  con- 
tracts of  merchants  time  is  of  the  essence.  Norrington  v.  Wright, 
115  U.  S.  203,  6  Sup.  Ct.  12,  29  L.  Ed.  366.  In  Duncan  v.  Top- 
ham,  8  C.  B.  225,  the  declaration  alleged  an  order  for  goods  to  be 
delivered  to  the  defendant  within  a  reasonable  time,  but  the  proof 
showed  a  written  order  for  "five  tons,  etc.;  but  it  must  be  put  on 
board  directly,"  to  which  the  plaintiff  replied,  "I  shall  ship  you  five 
tons,  etc.,  to-morrow."  Held,  that  the  proof  did  not  support  the 
declaration,  and  that  "reasonable  time"  was  a  more  protracted  de- 
lay than  "directly."  In  Attwood  v.  Emery,  i  C.  B.  (N.  S.)  no,  the 
agreement  of  the  vendor,  who  was  a  manufacturer,  to  deliver  goods 
as  soon  as  possible,  was  construed  to  mean  as  soon  as  the  vendors 
could,  with  reference  to  their  ability  to  furnish  the  articles  ordered, 
consistently  with  the  execution  of  prior  orders  in  hand.  A  written 
order  by  a  cooper  for  a  large  quantity  of  iron  hoops  as  soon  as  pos- 
sible, sent  on  the  30th  of  November,  was  held  to  be  reasonably 
complied  with  by  tender  in  the  February  following.  But  in  the 
later  case  of  Engineering  Co.  v.  McHaffie,  4  Q.  B.  Div.  670,  this 
construction  of  the  words  "as  soon  as  possible"  was  not  adopted, 
and  they  were  interpreted  to  mean  within  a  reasonable  time,  with 
an  undertaking  to  do  it  in  the  shortest  practicable  time.  "By  the 
words  'as  soon  as  possible,' "  said  Cotton,  L.  J.,  "the  defendants 
must  be  taken  to  have  meant  that  they  would  make  the  gun  as 
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quickly  as  it  could  be  made  in  the  largest  establishment  with  the 
best  appliances.  The  delay  arose  solely  from  the  seller's  want  of 
a  competent  workman,  and  he  was  held  liable  for  a  breach  of  con- 
tract" Benj.  Sales,  §  687.  In  Toms  v.  Wilson,  4  Best  &  S.  442, 
it  was  held  by  the  queen's  bench,  and  in  error  by  the  exchequer 
chamber,  that  a  promise  to  pay  immediately  on  demand  could  not 
be  construed  so  as  to  deprive  the  debtor  of  an  opportunity  to  get 
the  money  which  he  may  have  in  bank  or  near  at  hand.  And  Black- 
bum,  J.,  said  that,  if  a  condition  is  to  be  performed  immediately 
or  on  demand,  that  means  that  a  reasonable  time  must  be  given, 
according  to  the  nature  of  the  thing  to  be  done.  Benj.  Sales,  §  709. 
There  is  no  doubt  that  time  may  be  of  the  essence  of  a  contract 
for  the  sale  of  property;  may  be  made  so  by  the  express  stipula- 
tion of  the  parties,  or  may  arise  by  implication  from  the  very  nature 
of  the  property  or  the  avowed  objects  of  the  seller  or  the  pur- 
chaser. Even  when  time  is  not  either  expressly  or  impliedly  of 
the  essence  of  the  contract,  if  the  party  seeking  a  specific  perform- 
ance has  been  guilty  of  gross  laches,  or  has  been  inexcusably  neg- 
ligent in  performing  the  contract  on  his  part ;  or  if  there  has,  in  the 
intermediate  period,  been  a  material  change  of  circumstances  affect- 
ing the  rights,  interests,  or  obligations  of  the  parties,  in  all  such 
cases  courts  of  equity  will  refuse  to  decree  any  specific  performance, 
upon  the  plain  ground  that  it  would  be  inequitable  and  unjust.  Tay- 
lor V.  Longworth,  39  U.  S.  173,  10  L.  Ed.  405 ;  Holgate  v.  Eaton, 
116  U.  S.  40,  29  tf.  Ed.  538;  Brown  v.  Trust  Co.,  128  U.  S.  414,  9 
Sup.  Ct.  127,  32  L.  Ed.  468.  In  ordinary  cases,  when  a  vendor 
has  failed  and  refused  to  deliver  to  the  purchaser  the  goods  sold, 
the  measure  of  damages  for  the  breach  of  the  contract,  if  the  price 
has  not  been  paid,  is  the  difference  between  the  agreed  price  and 
the  market  price  at  the  time  and  place  of  delivery,  with  interest. 
Bell  V.  Reynolds,  78  Ala.  511,  56  Am.  Rep.  52;  McFadden  v.  Hen- 
derson (Ala.)  29  South.  644.  The  proof  shows  that  the  parties  to 
the  contract  involved  in  this  litigation  were  merchants  dealing  as 
buyers  and  sellers  in  cotton.  The  complaint  avers  that  the  con- 
tract was  made  on  November  20,  1899,  that  it  was  breached  four 
days  thereafter  by  the  plaintiffs,  and  that  the  complainants  were 
thereby  damaged  to  the  amount  of  $5,000,  the  chief  element  of 
which  damage  was  the  change  in  the  market  value  of  the  goods. 
From  this  the  sensitive  nature  of  the  transaction  clearly  appears. 
The  essential  value  of  time  as  an  element  of  this  contract  is  also 
indicated  by  the  telephone  communication  between  the  parties  as 
that  communication  is  testified  to  by  W.  E.  Henderson.  In  con- 
flict with  this  testimony  is  that  of  the  witness  Catling.  It  is  mani- 
fest on  the  face  of  the  first  telegram  from  Catling  to  Henderson 
that  there  had  been  some  communication  between  the  parties  be- 
tween the  date  of  that  telegram  and  November  isth,  the  date  of 
Henderson's  first  letter.  Also  the  language  in  Catling's  telegrams, 
•'Answer  quick,"  '* Answer  immediately,"  *'Will  give  half  hour  on 
limit,"  "Answer  as  soon  as  possible,"  "Am  expecting  limit  to  be 
cut;"  and  Henderson's  telegram:  "r,500  bales  of  cotton  yours. 
Come    at    once.      We  want  the  money  out  of  it,  and  insurance 
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Stopped;'*  and  Catling's  answer,  lo  minutes  later,  saying:  "Order 
cotton  out  at  once  unless  it  rains.  Will  be  down  as  soon  as  pos- 
sible,"— all  tend  to  show  the  delicate  character  of  the  dealings, 
and  the  essential  bearing  of  time  thereon.  Bearing  it  in  mind  that 
it  was  the  duty  of  the  court  to  discover  what  the  parties  really  in- 
tended, and  that  if  it  appear  on  a  fair  consideration  of  the  language 
and  the  circumstances  to  be  of  the  essence  of  the  contract,  stipu- 
lations in  regard  to  time  will  be  held  to  be  conditions  precedent, 
and  that  in  tlje  practice  of  merchants  time  is  of  the  essence,  and 
the  material  conflict  in  the  testimony  of  Henderson  and  Catling  as 
to  the  telephone  communications  between  the  parties,  we  are  clear 
that  in  this  case  it  was  the  duty  of  the  court  to  submit  to  the  jury, 
under  proper  instructions,  the  issue  as  to  what  was  the  intention  of 
the  parties  in  reference  to  the  time  within  which  this  contract  was 
to  be  executed. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause  re- 
manded to  that  court,  with  direction  to  award  the  defendants  therein 
a  new  trial. 

(Jan.  7,  1902.) 

SHELBY,  Circuit  Judge.  I  concur  in  the  reversal  because  I 
think  the  circuit  court  erred  in  directing  the  jury  that  the  amount 
of  their  "verdict  should  be  $5,000."  I  think  that  on  the  evidence  the 
question  as  to  the  amount  of  the  verdict  should  have  been  submitted 
to  the  jury. 


INTERNATIONAL  TOOTH  GROWN  CO.  V.  CARTBB. 

SAME  V.  FREEMAN. 

(Circuit  Court,  S.  D.  New  York.    December  7,  1901.) 

Depositions— Federal  Courts— Following  State  Practice. 

Under  Act  March  9,  1892  (27  Stat  7),  a  plaintiff  in  an  action  In  a  fed- 
eral court  In  the  state  of  New  York  may  avail  himself  of  the  provisions 
of  N.  Y.  Code  Civ.  Proc.  §  870  et  seq.,  permitting  him  to  take  the  deposi- 
tion of  the  defendant  before  trlal.^ 

Actions  at  Law.  On  motions  to  vacate  order  for  taking  deposi- 
tion.   See  loi  Fed.  306. 

P.  B.  Adams,  for  the  motion. 
Walter  D.  Edmonds,  opposed. 

LACOMBE,  Circuit  Judge.  The  allegation  of  infringement  is  not 
made  upon  information  and  belief,  as  defendant  asserts,  but  flatly, 
and  without  qualification,  at  folios  6  and  7.  And  this  statement 
is  not  controverted  by  defendant.  Therefore  the  court  would  not  be 
warranted  in  assuming  that  the  examination  is  sought  in  order  to 
enable  the  plaintiff  to  ascertain  if  it  has  a  cause  of  action.  The  Code 
devised  such  examination  for  the  very  purpose  of  enabling  plaintiff 
to  prove  a  cause  of  action.    The  objection  that  the  order  describes 

1  Conformity  to  state  practice  in  taking  depositions,  see  note  to  O'Oonnell 
T.  Reed,  5  Q  C  A.  .591. 
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the  referee  as  a  special  master  is  trivial  and  without  merit.    All  other 
objections  were  passed  upon  in  the  Hanks  Case  (iii  Fed.  916), 
which  is  now  on  appeal. 
The  motion  to  vacate  order  for  examination  is  denied. 


HENNING  V.  BOYLB. 

(C?lrcult  Court,  S.  D.  New  York.    December  7,  1901.) 

Dbpobitions— Federal  Practice— Issuance  of  Subpobna. 

A  commlBsion  wiU  not  be  granted  by  a  federal  court  to  take  testimony 
in  a  law  action  when  the  more  convenient  method  prescribed  by  Rev.  St 
i  863,  is  available.  By  such  section  the  right  is  given  to  a  party  abso- 
lutely to  take  testimony  in  the  manner  prescribed,  on  reasonable  notice, 
where  the  witness  lives  at  a  greater  distance  than  100  miles  from  the 
place  of  trial.  Application  for  subpoena  must  be  made  to  the  clerk  of 
the  federal  court  in  the  district  wfiere  the  witness  resides  and  the 
examination  is  to  be  made,  who  has  authority  to  issue  it  without  an 
order  of  court,  subject  to  such  requirements  as  may  be  imposed  by  the 
practice  prevailing  in  the  district  In  the  Southern  district  ot  New  York 
it  is  the  practice  to  require  an  applicant  for  a  subpoena  under  said 
section  to  file  an  affidavit  showing  that  a  cause  is  actually  pending,  and 
that  notice  of  the  examination  has  been  given. 

On  motion  for  commission  ihade  in  a  cause  at  issue  on  the  com* 
mon-law  side  of  the  court. 

NicoU,  Anable  &  Lindsay,  for  ^Jie  motion. 

LACOMBE,  Circuit  Judge.  Plaintiff  has  applied  in  the  alterna- 
tive for  a  commission  to  take  the  testimony  of  a  witness  in  Kentucky, 
or  for  a  subpoena  to  require  his  attendance  there.  He  is  mistaken 
in  his  practice.  The  method  of  taking  testimony  by  commission 
is  cumbersome  and  unsatisfactory,  and  not  resorted  to  when  the  con- 
venient method  of  taking  proof  prescribed  by  section  863,  Rev.  St. 
U.  S.,  is  available.  That  section  provides  for  the  case  of  a  witness 
who  lives  at  a  greater  distance  than  100  miles  from  the  place  of 
trial.  No  order  or  other  direction  of  the  court  is  required  antecedent 
to  such  examination.  The  right  to  take  it  upon  notice  merely,  in 
the  manner  prescribed,  is  given  absolutely  to  the  party  by  act  of  con- 
gress. If  question  is  to  be  raised  as  to  the  reasonableness  of  the 
notice,  or  as  to  the  regularity  of  the  proceedings,  it  may  be  raised 
by  motion  to  suppress.  With  this  efficient  and  simple  method  of 
taking  proof  available,  the  party  is  in  no  position  to  ask  for  a  com- 
mission. Nor  can  this  court  make  an  order  or  issue  a  subpoena 
requiring  the  witness  to  attend  in  Kentucky  to  be  examined  under 
section  063.  Its  process  to  secure  attendance  of  witnesses  does  not 
run  more  than  100  miles  from  the  court  house. 

The  section  provides :  "Any  person  may  be  compelled  to  appear 
and  depose  as  provided  by  this  section,  in  the  same  manner  as  wit- 
nesses may  be  compelled  to  appear  and  testify  in  court."  That 
manner  is  as  follows :  The  party  wishing  to  compel  the  attendance 
goes  to  the  office  of  the  clerk  of  the  court  where  the  trial  is  to  be 
had,  and  obtains  from  him  an  original  writ  of  snbpoena  and  a  copy. 
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no  application  to  the  judge  therefor  being  required.  He  then  has 
the  witness  served  in  the  regular  way.  Should  the  latter  disobey  * 
the  subpoena  and  fail  to  attend,  proof  is  made  to  the  court  of  the  de- 
fault and  of  the  issuing  and  service  of  subpoena,  whereupon  an  at- 
tachment is  issued,  which  the  marshal  executes  by  taking  the  witness 
and  producing  him  in  the  court  room.  As  was  indicated  above,  this 
process  of  subpoena  is  issued  by  the  clerk  of  the  court  where  the 
trial  is  had.  Under  the  language  of  section  863,  the  clerk  of  the 
federal  court  in  the  district  where  the  witness  is  to  be  examined 
would  seem  to  be  the  proper  person  to  apply  to  for  such  process, 
and  to  have  abundant  authority  in  the  matter.  What  the  practice 
in  other  districts  is  I  do  not  know.  Heretofore  in  this  district,  when 
application  was  made  under  section  863,  the  clerk  always  issued 
process  of  his  own  motion;  but  in  recent  years  it  has  been  the  prac- 
tice to  require  the  party  applying  to  submit  an  affidavit  showing  that 
a  cause  was  actually  pending,  and  that  notice  of  examination  had 
been  given.  Thereupon  the  issue  of  subpoena  is  approved  by  the 
court. 

Plaintiff  should  g^ve  ample  notice  of  the  examination,  and  then 
should  apply  to  the  clerk  of  the  federal  court  in  the  district  where 
the  witness  resides.  That  officer  undoubtedly  has  power  to  issue 
the  subpoena.  If  a  similar  practice  orevails  there  (as  here),  an  af- 
fidavit showing  bona  fides  of  the  applrcation  should  also  be  filed. 

This  motion  is  denied. 


WELLS,  FARGO  &  00.  v.  VANSICKLB. 

(Circuit  Ck)urt,  D.  Nevada.    December  18,  1901.) 

No.  718. 

1.  Judgments— When  Suable— Issuance  op  Execution. 

The  right  of  a  Judgment  plaintiff  to  commence  an  action  on  his  Judg- 
ment, in  the  absence  of  any  statutory  provision  to  the  contrary,  is  not 
barred  nor  suspended  by  the  issuance  of  an  execution. 

JL  Same— Action  to  Revive— Limitation. 

Plaintiff  recovered  a  Judgment  against  defendant,  and  caused  an 
execution  to  be  issued  thereon,  and  levied  upon  certain  real  estate  the 
legal  title  to  which  was  in  third  persons.  Such  persons  commenced  suits 
to  enjoin  the  sale  of  the  land,  in  which  preliminary  injunctions  were 
Issued,  which,  on  final  hearing,  were  made  permanent  Held^  that  such 
preliminary  injunctions  did  not  affect  plaintiff's  right  to  bring  an  action 
on  the  Judgment,  so  as  to  suspend  the  running  of  limitation  against 
such  action,  under  Cutting's  Comp.  Ann.  Lews  Nev.  §  3730,  which  pro- 
vides that  where  the  commencement  of  an  action  shall  be  stayed  by 
Injunction  the  time  of  the  continuance  of  the  injunction  shall  not  be 
a  part  of  the  time  limited  for  the  commencement  of  the  action;  nor 
was  defendant  equitably  estopped  thereby  from  pleading  the  defense  of 
limitation  to  an  action  brought  to  revive  the  Judgment,  which  became 
barred  under  the  statute  while  the  injunctions  were  in  force. 

On  Demurrer  to  Complaint. 

This  action  Is  brought  to  revive  a  Judgment  From  the  complaint  it  ap- 
pears that  on  the  12th  day  of  September,  1894,  the  plaintiff  herein,  in  this 
court  recovered  a  Judgment  against  defendant  for  the  principal  sum  of 
$4,000,  with  interest  and  costs;    that  on  May  21,  1895,  the  plaintiff  caused 


Digitized  by 


Google 


W£LLSy  FARGO   ft   CO.   V.   VANSICKLE.  399 

an  execution  to  be  issued  on  said  judgment  and  levied  upon  certain  real 
property,  which,  at  the  time  of  the  levy,  was  believed  by  plaintiff  to  be  the 
property  of  defendant,  and  caused  the  same  to  be  advertised  for  gale; 
that  on  July  20,  1895,  Mrs.  LUlles  M.  Yansickle  commenced  a  suit  in  this 
court  against  Wells,  Fargo  &  Company,  wherein  she  claimed  to  be  the 
owner  of  certain  portions  of  the  property  levied  upon  in  the  suit  of  Wells, 
Fargo  &  Co.  v.  P.  W.  Vanslckle,  and  on  the  same  day  James  Vansiclsle,  a 
son  of  the  said  P.  W.  Yansickle  and  Lillies  M.  Yansickle,  brought  suit, 
claiming  to  be  the  owner  of  the  other  portions  of  the  property  levied  on 
in  the  suit  of  AVelis,  Fargo  &  Co.  v.  Yansickle;  that  an  injunction  was 
prayed  for  and  issued  in  both  suits,  restraining  the  plaintiff  herein  from 
sellhig  the  property,  or  any  part  thereof,  as  levied  under  the  execution  and 
advertisement  of  sale.  It  is  alleged  in  the  complaint  in  this  action  "that 
by  reason  of  the  filing  of  the  said  complaint  as  against  this  complainant, 
and  the  issuance  of  the  said  injunction  as  against  this  complainant  Wells, 
Fargo  &  Co.  and  the  said  George  M.  Humphreys,  as  United  States  marshal, 
this  complainant  was  estopped  and  enjoined  from  the  further  proceeding  in 
said  cause,  or  any  part  thereof,  and  from  enforcing  its  said  judgment  until 
on  or  about  the  14th  day  of  November,  1900,  when  by  a  decree  of  tliis  court, 
made  and  entered  on  said  last-mentioned  date,  the  said  Lillies  M.  Yansickle 
and  the  said  James  Yansickle  were  decreed  to  be  the  owners  of  the  prop- 
erty upon  which  the  said  execution  had  been  levied,  and  the  said  restraining 
order  was  made  perpetual,  prohibiting  and  restraining  this  complainant  or 
the  United  States  marshal,  from  selling  or  disposing  of  any  of  the  property 
mentioned  in  the  said  bills  of  complaint  filed  by  the  said  Lillies  M.  Yan- 
sickle and  James  Yansickle,  ♦  ♦  ♦  and  by  reason  of  the  said  injunction 
so  issued,  and  the  said  judgment  so  rendered,  this  plaintiff  was  deprived 
and  prevented  from  selling  said  property  in  satisfaction  of  its. said  judg- 
ment, and  on  or  about  the  14th  day  of  November,  A.  D.  1900,  the  said 
United  States  marshal  returned  said  execution  into  this  court  wholly  unsat- 
isfied, and  the  said  judgment,  so  duly  rendered  and  entered  in  the  case 
wherefn  this  plaintiff  Wells,  Fargo  &  Co.  was  the  plaintiff  and  the  said 
P.  W.  Yansickle  was  the  defendant,  remains  wholly  unsatisfied,  and  no  part 
thereof  has  been  paid."  To  this  complaint  the  defendant  interposed  a  de- 
murrer, upon  the  ground  that  said  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  in  the  following  respects:  "(1)  It  appears  on 
the  face  of  said  complaint  that  said  defendant  is  now,  and  has  been  at  all 
the  times  mentioned  in  said  complaint,  an  actual  resident  and  citizen  of  the 
state  of  Nevada,  and  at  all  of  said  times  was  residing  and  living  and  having 
his  domicile  in  Douglas  county,  in  the  state  of  Nevada.  (2)  It  appears  upon 
the  face  of  said  complaint  that  the  judgment  set  forth  and  described  in 
paragraphs  2  and  3  of  said  complaint  was  duly  rendered  and  entered  in 
said  circuit  court  of  the  United  States,  Ninth  circuit,  district  of  Nevada,  on 
the  12th  day  of  September,  1894,  and  that  more  than  six  years  have 
elapsed  since  the  entry  of  said  judgment,  and  that  safd  defendant  has 
during  the  whole  of  said  time  been  in  the  state  of  Nevada,  and  that 
the  cause  of  action  set  forth  in  said  complaint  is  barred  by  the  provisions 
of  the  statutes  of  the  legislature  of  the  state  of  Nevada  entitled  'An  act 
defining  the  time  of  commencing  civil  actions,*  approved  November  21,  1861 
(St  1861,  p.  20),  and  especially  the  provisions  of  the  act  of  the  legislature 
of  the  state  of  Nevada  entitled  'An  act  to  amend  an  act  amendatory  of  and 
supplementary  to  an  act  entitled  "An  act  deQning  the  time  of  commencing 
civil  actions,"  approved  November  21,  1861,  and  to  repeal  acts  amendatory 
of  said  act  approved  March  5,  1867,*  and  particularly  section  1  of  the  act 
last  mentioned,  the  portion  of  which  said  section  1,  here  pleaded  as  a  bar 
to  this  action.  Is  as  follows:  'Section  1.  Section  5  of  said  act  approved 
March  fifth,  one  thousand  eight  hundred  and  sixty-seven,  is  hereby  amendefl 
so  as  to  read  as  follows:  Section  five.  Actions  other  than  those  for  the  re- 
covery of  real  property,  can  only  be  commenced  as  follows:  Within  six 
years:  First — An  action  upon  a  judgment  or  decree  of  any  court  of  the 
United  States,  or  of  any  state  or  territory  within  the  United  States.'  St 
1877,  p.  114.  .  •  •  ♦  (4)  It  further  appears  upon  the  face  of  said  com- 
plaint that  there  was  no  stay  of  the  said  judgment  or  the  execution  thereof 
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by  reason  of  any  matters  set  forth  in  said  complaint,  but  that  on  the  con- 
trary, it  appears  upon  the  face  of  said  complaint  that  an  execution  was 
issued  upon  said  judgment,  but  that  the  same  was  not  levied  upon  any 
property  of  this  defendant,  but,  on  the  contrary,  was  levied  upon  property 
which  did  not  belong  to  this  defendant,  and  that  the  said  plaintiff  was  not 
enjoined  by  said  circuit  court  ♦  •  •  from  enforcing  its  judgm^it  or 
collecting  the  same  by  a  levy  of  said  execution  upon  any  property  of  this 
defendant  (5)  That  it  appears  upon  the  face  of  said  complaint  that  said 
plaintiff  was  not  enjoined  or  estopped  from  further  proceedings  in  the  cause 
in  which  said  judgment  was  rendered,  or  any  part  thereof,  or  from  enforcing 
its  said  judgment  until  on  or  about  the  14th  day  of  November,  1900,  or 
until  any  other  time,  but  on  the  contrary,  said  plaintiff  was  only  estopped 
and  enjoined  from  selling  property  which  did  not  belong  to  this  defendant." 

M.  A.  Murphy,  for  plaintiff. 
W.  E.  F.  Deal,  for  defendant. 

HAWLEY,  District  Judge  (orally).  Is  the  present  action  barred 
by  the  statute  of  limitations  of  this  state?  Under  the  statutes  of 
Nevada  an  action  upon  a  judgment  must  be  commenced  "within  six 
years."  Cutting's  Comp.  Ann.  Laws  (Nev.)  §  3718.  This  provision 
of  the  statute  constitutes  a  complete  bar  to  the  bringing  of  this 
action  unless  the  facts  alleged  in  the  complaint,  with  reference  to  the 
proceedings  had  in  the  suits  brought  by  Lillies  M.  and  James  Van- 
sickle,  create  such  a  disability  to  the  commencement  of  the  present 
action  as  "shall  not  be  a  part  of  the  time  limited  for  the  commence- 
ment of  the  action."  There  are  numerous  sections  in  the  statute 
upon  this  subject,  but  it  is  only  necessary  to  refer  to  one.  Section 
3730  reads  as  follows: 

"When  the  commencement  of  one  action  shall  be  stayed  by  injunction  or 
statutory  prohibition,  the  time  of  the  continuance  of  the  injmiction  or  pro- 
hibition shall  not  be  part  of  the  time  limited  for  the  commencement  of  the 
action/' 

The  plaintiflf  also  relics  upon  the  provisions  of  section  3334  relating 
to  the  rights  of  purchasers  of  real  property  under  execution  sales 
who  have  been  evicted  from  the  premises,  or  failed  to  recover  posses- 
sion thereof,  "in  consequence  of  irregularities  in  the  proceedings  con- 
cerning the  sale."  I  am  of  opinion  that  this  section,  and  the  authori- 
ties cited  under  similar  provisions  of  the  statute  in  other  states,  have 
no  direct  application  to  the  facts  of  this  case. 

What  effect  is  to  be  given  to  the  injunction  issued  in  the  suits  of 
Lillies  M.  and  James  Vansickle  against  the  enforcement  of  the  ex- 
ecution upon  their  property  ?  Was  Wells,  Fargo  &  Co.,  by  reason  of 
such  injunction,  prevented  from  bringing  its  action  to  revive  the 
judgment?  It  was  not  enjoined  from  proceeding  to  enforce  its 
judgment  against  the  defendant.  It  was  not  enjoined  from  bringplng 
an  action  to  revive  the  judgment  against  P.  W.  Vansickle.  It  is  true  . 
that  the  complaint  alleges  that  by  reason  of  the  injunction  it  was 
estopped  "from  enforcing  its  said  judgment."  This  is  a  mere  con- 
clusion of  law,  not  a  statement  of  any  fact  to  be  taken  as  true  by  the 
demurrer.  The  question  must  be  determined  upon  the  facts  stated 
in  the  complaint.  Pacific  Land  &  Imp.  Co.  v.  Elwood  Oil  Co., 
112  Fed..  4.     Gould  the  plaintiff  have  commenced  an  action  on  its 
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judgment  against  P.  W.  Vansickle  at  any  time  after  the  execution 
was  issued  thereon,  but  stayed  from  enforcement  upon  the  property 
of  Lillies  M.  and  James  Vansickle,  until  it  was  returned  unsatisfied  ? 
When  can  an  action  be  brought  upon  a  judgment?  There  is  no 
authoritative  decision  in  this  state  upon  this  question,  although  it 
was  elaborately  discussed  by  Beatty,  C.  J.,  and  Leonard,  J.,  in  Solen 
V.  Railroad  Co.,  15  Nev.  313,  322,  325.  There  is  some  conflict  in 
the  authorities  upon  this  point,  but  the  great  weight  of  the  author- 
ities is  to  the  effect  that  the  right  of  plaintiff  to  commence  an  action 
upon  his  judgment,  in  the  absence  of  any  statutory  provision  to 
the  contrary,  is  not  barred  nor  suspended  by  the  issuance  of  an  ex- 
ecution. 2  Freem.  Judgm.  §  432,  and  authorities  there  cited;  u 
Enc.  PI.  &  Prac.  1089-1091,  and  authorities  there  cited.  In  Freem. 
Judgm.,  supra,  the  author  says: 

'Tbe  right  to  bring  an  action  upon  a  judgment  at  any  time  after  Its 
renaition,  until  It  is  barred  by  some  statute  of  limitations,  though  plaintiff 
retains  the  power  to  coUect  It,  If  he  can,  by  execution,  Is  almost  unlyersally 
conceded." 

'  In  1 1  Enc.  PL  &  Prac.,  supra,  it  is  said  that  "no  reason  for  bring- 
ing the  suit,  other  than  that  the  judgment  remains  unpaid,  need  be 
alleged," — citing  Denison  v.  Williams,  4  Conn.  402;  Ives  v.  Finch, 
28  Conn.  114.  In  Fish  v.  Sawyer,  11  Comi.  545,  548,  the  court  said 
that  the  leaning  of  the  decisions  of  that  state  ''is  in  favor  of  the  doc- 
trine that,  where  there  is  no  real,  but  an  apparent,  satisfaction  of 
the  execution,  debt  on  judgment  well  lies..  *  *  *  There  is  no 
satisfaction  of  the  judgment  entered  upon  the  record,  and  nothing 
to  take  the  case  out  of  the  general  principle  that  debt  lies  upon  a 
judgment  which  is  in  full  force  and  unsatisfied."  In  Cortez  v.  Su- 
perior Court,  86  Cal.  274,  278,  24  Pac.  loii,  21  Am,  St.  Rep.  37, 
it  was  held  that  an  order  of  the  court  staying  proceedings  upon  a 
judgment  and  order  of  sale  does  not  operate  to  suspend  the  run- 
ning of  the  statute  of  limitations  for  the  enforcement  of  the  judg- 
ment. The  statute  of  limitations  commences  to  run  from  the  day 
the  judgment  is  entered,  and  when  it  has  commenced  to  run  it  will 
not  cease  to  do  so  by  reason  of  any  subsequent  event  which  is  not 
within  the  saving  of  the  statute.  Delay  in  bringing  the  action  is  al- 
ways at  the  risk  of  an  intervening  disability,  which  may,  in  the 
absence  of  statutory  saving,  prevent  suit  being  brought  at  all. 
Wood,  Lim.  Act,  §  6,  and  authorities  there  cited;  Davis  v.  Hart, 
123  Cal.  384,  388,  55  Pac.  1060.  The  issuance  of  the  execution  upon 
the  judgment  did  not  stop  its  running.  The  injunction  issued  at  the 
instance  of  Lillies  M.  and  James  Vansickle  did  not  suspend  the  opera- 
tion of  the  statute.  There  is  no  statement  of  any  fact  in  the  com- 
plaint which,  under  the  statute  of  this  state,  prevented  the  plaintiff 
from  bringing  an  action  upon  its  judgment  at  any  time  before  six 
years  from  the  entry  thereof.  There  was  no  conduct  on  the  part 
of  the  defendant  herein,  or  any  one  else,  which  had  the  effect  to 
stay  the  running  of  the  statute  for  any  period  of  time  within  the  six 
years.  The  cases  cited  and  relied  upon  by  the  plaintiff  are  readily 
distinguishable  in  their  facts  from  the  present  case,  as  will  be  seen 
by  reference  to  16  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  369, — ^where  most 
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of  the  cases  cited  by  plaintiff  are.  referred  to, — which  reads  as  fol- 
lows: 

"One  of  the  most  frequent  examples  of  the  exercise  of  this  jurisdiction 
arises  where  the  prosecution  of  an  action  Is  enjoined,  and  the  cause  of 
action  Is  barred  by  the  statute  of  limitations  because  of  the  operation  of 
the  Injunction.  An  injunction  does  not  stop  the  running  of  the  statute; 
and  as  it  would  be  manifestly  inequitable  to  the  party  whose  action  is 
enjoined  to  lose  his  remedy  because  of  the  injunction,  equity  will  enjoin 
the  defendant  In  the  action  at  law  from  setting  up  the  statute  of  limitations 
as  a  defense." 

If  the  plaintiff  had  been  enjoined  or  prevented  from  enforcing  his 
judgment,  section  3730,  Cutting's  Comp.  Ann.  Laws,  would  apply; 
and  it  has  frequently  been  held  that  **the  time  during  which  a  plain- 
tiff is  prevented  from  bringing  his  suit  by  an  injunction  which  pro- 
hibits him  from  ^uing  is  not  to  be  counted  against  him,  even  when 
the  general  statute  of  limitations  makes  no  provision  for  such  cases. 
It  has  been  suggested,  however,  that  the  plaintiff's  recourse  in  such 
a  case  is  by  a  proceeding  in  equity  to  enjoin  the  defendant  from 
pleading  the  statute."  19  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  218,  and 
authorities  there  cited;  Wood,  Lim.  Act.  §  243.  The  rule  relied 
upon  by  plaintiff  is  founded  upon  the  general  principles  of  equity 
that  an  injunction  will  issue  for  the  purpose  of  preventing  a  defendant 
in  an  action  at  law  from  %tting  up  unconscientious  and  inequitable 
defenses.  But  in  the  case  at  bar  the  plaintiff's  right  of  action  was 
not  enjoined.  The  defendant  had  the  unquestioned  right  to  plead 
the  statute  of  limitations,  and  under  the  facts  which  we  have  stated 
it  cannot  be  said  that  his  action  in  pleading  this  defense  is  either 
"unconscientious  or  inequitable,"  for  he  had  not  enjoined  the  plain- 
tiff from  enforcing  its  judgment,  and  had  not  performed  any  act 
which  prevented  the  plaintiff  from  commencing  an  action  to  revive 
the  judgment. 

Demurrer  sustained,  and  action  dismissed. 


TEXAS  &  P.  RY.  CO.  v.  WATSON. 

(Circuit  Court  of  Appeals.  Fifth  Circuit    December  3,  1901.) 

No.  1,035. 

1.  Appbal—Rbview— Instructions. 

In  an  action  against  a  railroad  company  to  recover  for  the  burning  of 
cotton,  where  the  Jury  was  properly  Instructed  that  if  defendant  used 
the  most  approved  spark  arresters  on  its  engines,  wliich  were  at  the 
time  in  good  condition,  and  operated  its  engines  with  ordinary  care  and 
prudence,  it  was  not  liable,  the  failure  to  instruct  as  to  the  risk  assumed 
by  plaintiff  in  placing  his  cotton  in  close  proximity  to  the  track  was  not 
reversible  error,  in  the  absence  of  a  properly  limited  request  for  such  an 
Instruction. 

9.  Depositions— Admissibility   in    Evidence— Presence  op   Deponent  m 
Court. 

It  is  error  to  permit  a  plaintiff  to  read  the  deposition  of  a  witness 
who  is  known  to  be  present  in  court,  unless  for  the  purpose  of  impeach- 
ment, under  proper  limitations. 
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8L  Apfbal — Review— Harmless  Error. 

The  erroneous  admission  In  evidence  of  the  deposition  of  a  witness 
who  is  present  in.  court  is  not  ground  for  reversal,  where  the  witness  Is 
subsequently  placed  on  the  stand  by  the  adverse  partyi  and  testifies 
fully  as  to  the  matters  covered  by  the  deposition  and  In  explanation  of 
his  testimony  as  given  therein. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  East- 
ern District  of  Texas. 

T.  J.  Freeman,  F.  C.  Dillardj  and  H.  O.  Head,  for  plaintiflE  in  error. 
A.  L.  Beaty,  for  defendant  in  error. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

PER  CURIAM.  In  this  case,  the  evidence  having  been  closed, 
the  trial  judge  charged  the  jury,  among  other  things,  apparently 
on  his  own  motion,  that  it  was  the  duty  of  the  railway  company 
to  use  on  its  engines  the  most  approved  spark  arresters,  and  to 
have  its  engines  operated  with  ordinary  care  and  prudence;  that 
if  the  defendant  did  use  the  most  approved  spark  arresters,  at  the 
time  in  good  condition,  and  that  the  engine  was  then  and  there 
operated  with  ordinary  care  and  prudence,  plaintiff  could  not  re- 
cover, even  if  sparks  were  communicated  to  his  cotton.  The  re- 
quested charges  presented  by  the  defendant,  so  far  as  they  are  sound, 
are  embraced  in  the  charge  just  given.  It  is  true  that  the  situa- 
tion of  the  plaintiff's  cotton  required  a  degree  of  care  on  the  plain- 
tiff's part  greater  than  would  have  been  required  if  the  cotton  had 
been  situated  further  from  the  track  on  which  the  defendant's  en- 
gines in  the  conduct  of  its  business  were  compelled  to  pass;  and 
if  the  idea  of  assumed  risk,  which  the  defendant's  counsel  pressed, 
had  taken  the  shape  of  an  instruction  to  the  jury  as  to  the  measure 
of  prudent  care  which  the  situation  exacted  of  the  plaintiff,  we  are 
not  prepared  to  say  that  a  helpful  instruction  might  not  have  been 
given  to  the  jury  on  that  subject;  and,  if  the  request  had  been 
within  the  proper  limitations,  we  are  not  prepared  to  say  that  the 
refusing  of  it,  or  the  qualifying  of  it,  as  appears  to  have  been  done 
by  the  trial  judge,  would  not  have  presented  ground  for  reversal. 

The  trial  court  clearly  erred  in  permitting  the  plaintiff  to  read 
the  deposition  of  the  witness  B.  F.  Caperton  when  the  witness  was 
actually  present  in  court  and  tendered  to  the  plaintiff  in  person. 
Railway  Co.  v.  Wilder,  35  C.  C.  A.  105,  92  Fed.  953.  Until  the 
witness,  who  was  present  in  court,  and  whose  presence  in  court  was 
known  to  the  plaintiff,  had  been,  called  by  the  defendant,  and  de- 
livered his  testimony  on  the  stand,  the  plaintiff  could  not  use  the 
deposition  in  question,  and  then  only  for  the  purpose  of  impeach- 
ment, after  having  laid  the  proper  predicate,  and  given  the  witness 
opportunity  to  explain  the  mistake  or  error  in  his  deposition.  In 
view  of  the  fact  that  the  witness  was  called  by  the  defendant  after 
the  deposition  had  been  admitted  over  the  defendant's  objection, 
and  gave  fully  his  explanation  of  the  deposition  and  his  testimony 
as  to  the  subject  to  which  it  related,  we  conclude  that  the  error 
committed  is  not  sufiiciently  grave  in  its  results  to  require  us  to  re- 
verse the  case. 
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The  rulings  complained  of  in  the  other  suggestions  of  error  arc 
substantially  sound. 
The  judgment  of  the  circuit  court  is  afHrmed. 


PHILMPS  et  al.  v.  DREHER  SHOE  CO. 

(District  Court.  M.  D.  PennsylTfinia.    January  9.  190Z) 

No.  4T. 

BAHkRUPTCY— Involuntary  Petition— Surety  of  Insolvent. 

Under  the  bankruptcy  law,  a  surety  who  has  not  paid  the  debt  te  not 
a  creditor  who  may  petition  that  the  principal  debtor  be  adjudged  a 
bankrupt,  the  only  right  of  such  a  surety  under  the  law  being  to  prove 
the  debt  after  the  principal  Is  adjudged  a  bankrupt*  in  the  event  of  the 
creditors'  failure  to  do  so. 

In  Bankruptcy.    Rule  to  dismiss  proceedings. 

Charles  P.  Ulrich,  for  the  rule. 
A.  W.  Potter,  for  petitioners. 

ARCHBALD,  District  Judge.  On  September  i6,  1901,  H.  L. 
Phillips  and  nine  others,  all  of  Selins  Grove,  Pa.,  filed  a  creditors' 
petition  against  W.  A.  Dreher  and  Floyd  A.  Wetherby,  trading  as 
the  Dreher  Shoe  Company,  of  the  same  place,  to  have  them  declared 
bankrupts  on  the  ground  that  they  were  insolvent,  and  had  made  an 
assignment  for  the  benefit  of  creditors.  In  the  petition  they  set  forth 
that  they  were  creditors  of  the  said  company  having  provable  claims 
amounting  in  the  aggregate  to  $1,000,  each  of  the  petitioners  being 
an  indorser  or  surety  upon  one  of  a  series  of  ten  notes  for  $100 
each,  signed  by  the  Dreher  Shoe  Company,  dated  May  i,  1901,  and 
payable  in  one  year  from  date ;  these  notes  having  been  discounted 
by  the  First  National  Bank  of  Seliris  Grove,  and  then  held  by  it. 
On  this  showing  a  subpoena  and  order  to  show  cause  were  issued, 
returnable  October  26th,  and  duly  served.  No  response  was  made  at 
the  return  day  by  the  alleged  bankrupts,  but  on  October  28th  Fr. 
Otto  Muller  and  two  other  creditors  came  in  and  obtained  a  rule 
to  show  cause  why  the  proceedings  should  not  be  dismissed  because 
the  petitioners  did  not  hold  provable  claims,  and  in  this,  on  November 
19th,  the  alleged  bankrupts  and  two  other  creditors  joined.  A  copy 
of  one  of  the  notes — ^which  are  all  alike — was  produced  at  the  argu- 
ment, and  shows  that  the  petitioners  are  not  indorsers,  but  joint  mak- 
ers with  the  Dreher  Shoe  Company.  But,  however  that  may  be, 
they  were  at  the  time  of  filing  the  petition,  and  still  are,  sureties,  and 
no  more.  The  bank  holds  the  notes,  by  which  they,  as  well  as  the 
principal  debtors,  are  bound;  and*,  while  it  declines  to  move,  and 
has  at  the  same  time  notified  the  sureties  that  they  will  be  looked  to, 
nothing  has  been  done  to  enforce  the  obligations,  which  are,  in  fact, 
not  yet  due ;  nor  have  the  sureties  paid  or  been  called  upon  to  pay 
them.  Under  such  circumstances  it  is  difficult  to  see  how  the  pro- 
ceedings can  be  maintained.  On  each  of  the  notes  referred  to  the 
debt  or  claim  is  that  of  the  holder  of  the  obligation  to  whom  it  is 
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due,  the  surety  having  no  direct  interest  in  it,  being  only  secondarily 
or  contingently  liable.  He  may  pay  the  debt,  and  become  the  holder, 
with  all  the  rights  incident  thereto ;  but  unless  and  until  he  does  he 
occupies  a  secondary  and  subordinate  position.  The  right  to  move 
is,  in  the  first  instance,  lodged  in  the  one  who  is  actually  possessed 
of  the  obhgation  of  the  debtor.  The  surety  has,  however,  an  inter- 
est' to  protect,  which  the  bankruptcy  law  recognizes;  and,  in  order 
to  accord  him  what  it  considers  a  proper  measure  of  relief,  it  provides 
in  section  571  that  "whenever  a  creditor,  whose  claim  against  a  bank- 
rupt estate  is  secured  by  the  individual  undertaking  of  any  person, 
fails  to  prove  such  claim,  such  person  may  do  so  in  the  creditor's 
name,  and  if  he  discharge  such  undertaking  in  whole  or  in  part,  he 
shall  be  subrogated  to  that  extent  to  the  rights  of  the  creditor."  No 
one  has  any  rights  under  the  bankrupt  law  outside  of  what  it  gives 
him,  and  those  of  a  surety  are  defined  by  this  section,  beyond  which 
he  cannot  go.  By  it  he  has  the  right  to  prove,  in  case  the  principal 
creditor  fails  to  do  so.  He  does  not,  indeed,  have  to  discharge  the 
obligation  in  order  to  have  this  privilege,  but,  in  case  he  does  do  so, 
in  whole  or  in  part,  he  becomes  entitled  to  that  extent  to  the  right  of 
subrogation,  and,  in  any  event,  when  he  proves  the  debt,  he  proves 
it  not  in  his  own  name,  but  in  that  of  the  original  holder.  In  re 
Christensen,  2  Nat.  Bankr.  N.  1094.  The  particular  point  to  be  no- 
ticed in  the  present  connection  with  regard. to  the  position  of  the 
surety  is  that  he  only  has  a  right  to  prove  in  case  the  principal  credit- 
or fails  to  do  so,  and  the  latter  cannot  be  said  to  fail  until  he  has  had 
an  opportunity  and  passed  it  by,  which  can  only  occur  when,  by  pro- 
ceedings duly  instituted,  the  estate  of  the  debtor  has  been  drawn  into 
the  bankruptcy  court  to  be  there  administered,  and  all  parties  have 
been  called  upon  to  make  known  their  claims.  When  that  has  been 
done,  and  he  neglects  to  act,  the  surety,  so  as  not  to  be  prejudiced, 
may  himself  prove  the  debt  in  his  stead.  This,  so  far  as  I  can  see,  is 
all  the  relief  given  by  the  act,  and,  whether  adequate  or  inadequate, 
it  must  suffice.  It  follows  from  this  that  at  the  outstart  the  surety 
who  has  not  taken  up  the  obligation  has  no  provable  claim,  and 
therefore  has  no  standing  to  petition.  It  is  not  provided  in  the  law 
that  at  that  stage  he  can  intervene,  either  in  his  own  name  or  in  the 
name  of  the  creditor,  and  institute  involuntary  proceedings.  All 
that  he  can  do  is  to  prove  the  claim  later  on,  if  the  creditor  fails  to  do 
so  after  somebody  else  has  moved.  This  is  the  view  taken  by  In  re 
Riker,  18  Nat.  Bankr.  R.  393,  Fed.  Cas.  No.  11,833,  a  case  arising 
under  the  act  of  1867,  where  the  provisions  were  fully  as  favorable  to 
the. surety  as  here.  Two  of  the  petitioners  there  were  indorsers  on 
notes  of  the  debtor,  which  had  been  turned  over  for  value  to  a  third 
party,  in  whose  hands  they  had  been  dishonored  at  maturity,  and  the 
indorsers  notified  that  they  would  be  held ;  and,  notwithstanding  that 
their  liability  was  so  fixed,  it  was  decided  that  they  were  not  entitled 
to  petition.  /'It  seems,"  says  Choate,  J.,  "the  notes  objected  to  were 
not  demands  due  absolutely  to  the  petitioning  creditors,  but  on 
which,  in  case  the  holders  should  not  prove,  they  could  make  proof 
*  *  *  in  the  creditor's  name  or  otherwise.  The  holder  is  the 
credit6r,  who,  in  the  first  instance,  has  exclusively  the  right  to  prove ; 
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and  the  liability  of  the  maker  to  the  indorsers  is  only  contingent  in  its 
nature,  and  his  claim  is  only  provable  in  a  certain  event,  which  cannot 
happen  until  after  the  adjudication,  viz.,  the  neglect  of  the  holder  to 
prove."  This  is  squarely  to  the  point,  and  confirms  my  own  reading 
of  the  law.  Nor  do  I  find  anything  to  contravene  it  in  Mace  v. 
Wells,  7  How.  272,  12  L.  Ed.  698,  or  in  Re  Nickodemus,  3  Nat. 
Bankr.  R.  230,  Fed.  Cas.  No.  10,254,  relied  on  by  counsel  for  the 
petitioners.  I  am  forced,  therefore,  to  conclude  that  the  sureties 
had  no  standing  to  institute  the  present  proceedings,  which  must 
accordingly  fall. 

The  rule  is  made  absolute,  and  the  petition  and  all  proceedings 
thereunder  are  dismissed. 


In  re  ABRAHAM  STEERS  LUMBER  GO. 

(Olrcnlt  Court  of  Appeals,  Second  Circuit    December  6, 1901.) 

Nob.  102, 103. 

1.  Bankruptcy— Preference— CREDrroR's  Knowledge. 

Under  Bankr.  Act  189S,  §  60,  subd.  a,  declaring  tbat  a  person  shall 
be  deemed  to  have  given  a  preference,  if,  being  insolvent,  he  has  made 
a  transfer  of  any  of  bis  property,  etc.,  a  payment  made  by  an  insolvent 
debtor  veithixi  four  months  of  the  filing  of  a  bankruptcy  petition,  which 
enables  the  creditor  to  obtain  a  greater  percentage  of  his  debt  than 
other  creditors  of  the  bankrupt  of  the  same  class  receive,  constitutes  a 
preference,  which  the  creditor  must  return,  if  he  desires  to  share  in  the 
balance,  though  the  payment  was  innocently  received;  and  this  though 
the  payment  was  not  voidable  as  a  preference  by  the  trustee  in  bank- 
ruptcy, by  reason  of  the  expiration  of  the  four  months*  limitation 
specified  in  section  CO,  subd.  b. 

2.  Same— Debts  Subsequently  Contracted. 

Partial  payment  of  an  existing  debt  in  cash,  and  the  giving  of  a  note 
for  the  balance,  more  than  four  months  before  the  filing  of  a  petition 
in  bankruptcy,  the  note  being  received  as  payment  by  the  creditor, 
without  knowledge  of  the  debtor's  insolvency,  does  not  constitute  a 
preference  as  regards  a  new  indebtedness,  subsequently  contracted,  to 
which  the  payment  could  not  have  been  applied,  and  hence  the  ci'editor 
is  not  required  by  Bankr.  Act  1898,  9  57,  subd.  g,  to  surrender  such  pay- 
ment as  a  condition  precedent  to  his  right  to  prove  the  subsequent  debt 
against  the  bankrupt's  estate. 
8.  Same— Set-Ofp. 

Where,  more  than  four  months  before  a  bankruptcy  petition  was 
filed,  the  debtor  paid  his  creditor  a  part  of  a  previous  debt  in  cash,  and 
the  balance  by  note,  which  was  received  by  the  creditor  as  payment, 
without  knowledge  of  his  debtor's  insolvency,  the  payment  so  made 
cannot  be  treated  as  a  set-off  against  a  debt  subsequently  contracted, 
which  the  creditor  sought  to  prove  in  the  bankruptcy  proceeding. 

Petition  for  Revision  of  Proceedings  of  the  District  Court  of  the 
United  States  for  the  Southern  District  of  New  York,  in  Bankruptcy. 
For  opinion  of  district  court,  see  no  Fed.  738. 

Stillman  F.  Kneeland,  for  E.  F.  Perry. 
J.  J.  Mattocks,  for  R.  R.  Sizer. 

Before  WALLACE  and  LACOMBE,  Circuit  Judges, 
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PER  CURIAM.  We  are  of  the  opinion  that  a  payment  made  by 
an  insolvent  debtor,  within  four  months  of  the  filing  of  a  petition 
upon  which  he  was  adjudicated  a  bankrupt,  which  enables  a  creditor 
to  obtain  a  greater  percentage  of  his  debt  than  the  other  creditors 
of  the  bankrupt  of  the  same  class,  is  a  preference,  and  that  the 
creditor  receiving  the  payment  cannot  prove  his  debt  for  the  balance 
without  surrendering  it,  notwithstanding  he  received  it  innocently 
and  without  reasonable  cause  to  believe  that  it  was  intended  to  give 
a  preference.  The  i>ayment  being  a  preference  within  the  plain 
definition  of  Bankr.  Act  1898,  §  60,  subd.  a,  it  must  be  surrendered 
before  the  claim  of  the  creditor  for  the  balance  can  be  allowed  by  the 
terms  of  section  57,  subd.  "g";  and  it  is  quite  immaterial  that  the 
payment  is  not  avoidable  as  a  preference  by  the  trustee  in  bank- 
ruptcy, pursuant  to  subdivision  "b"  of  section  60.  Subdivision  "a"  of 
section  60  needs  no  other  explanation  from  other  provisions  of  the 
bankrupt  law  for  its  proper  interpretation,  and  the  element  of  time 
or  intent  necessary  to  enable  the  trustee  to  recover  a  preferential 
pavment  cannot  be  reasonably  incorporated  into  it. 

Yhe  case  presents  another  question.  The  bankrupt  was  indebted 
to  the  creditor  upon  an  open  account,  and  at  a  date  more  than  four 
months  previous  to  the  filing  of  the  petition  made  a  payment  upon 
that  account  in  money,  and  gave  his  note  for  the  balance,  which 
payment  and  note  were  treated  by  the  creditor  as  full  payment, 
and  the  account  was  balanced  upon  his  books.  The  debtor  was  in- 
solvent at  the  time,  but  the  creditor  had  no  reasonable  cause  to 
believe  that  a  preference  was  intended.  Subsequently  the  bankrupt 
contracted  another  debt  with  the  creditor.  The  question  is  whether 
proof  of  that  debt  cannot  be  allowed  without  a  surrender  by  the 
creditor  of  the  payment  received  upon  the  previous  debt.  We 
are  of  the  opinion  that  the  payment,  notwithstanding  it  was  a  pref- 
erence, being  upon  a  distinct  and  independent  debt  from  that  which 
is  sought  to  be  proved,  need  not  be  surrendered  by  the  creditor. 
We  are  also  of  the  opinion  that  the  payment  cannot  be  treated  as  a 
set-off  against  the  debt  sought  to  be  proved.  We  do  not  deem  it 
necessary  to  enlarge  upon  the  reasons  for  our  conclusions  in  re- 
spect to  these  questions.  These  are  fully  discussed  in  the  opinion 
of  Judge  Thomas,  who  decided  the  case  in  the  court  below,  and  we 
fully  concur  in  his  views. 

•The  order  of  the  court  below  is  affirmed. 


SOHEUER  et  al.  y.  SMITH  ft  MONTGOMERY  BOOK  ft  STATIONERY  GO. 

^Circuit  Court  of  Appeals,  Fifth  Circuit    December  17,  1901.) 

No.  1.106. 

1.  Bakkkuptct— C0RPOKATTON8— Acts  of  Bankruptct. 

Where  a  corporation  while  insolyent  has  suffered  and  permitted  some 
of  its  creditors  to  obtain  preferences  through  legal  proceedings,  and  then 
its  stockholders  and  officers  sue  for  and  obtain  a  dissolution  for  the 
express  purpose  of  hindering  and  delaying  creditors,  and  the  effect  of 
such  proceedings  is  to  permit  the  preferences  obtained  to  stand  in  full 
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force,  and  to  actually  hinder  and  delay  other  creditors,  It  has  committed 
an  act  of  bankruptcy,  within  the  meaning  of  Bankr.  Act  1898,  §  3a, 
cL  3,  by  permitting  effective  preferences  to  be  fastened  upon  its  property. 

2.  Same— DissoLUTiOK  of  Corporation  Pending  Pkocbedinos. 

Petitioning  creditors  of  a  corporation,  which  has  committed  an  act  of 
bankruptcy  by  suffering  and  permitting  certain  creditors  to  obtain 
preferences  through  legal  proceedings  while  it  was  insolvent,  are  not  de- 
barred from  the  right  to  have  it  adjudicated  a  bankrupt  by  the  fact  that 
pending  the  proceedings  a  decree  dissolving  the  corporation  was  entered 
by  a  state  court,  which  had  tak^i  possession  of  its  property  through  a 
receiver.  Section  8  of  the  bankruptcy  act  relating  to  the  death  or 
Insanity  of  a  bankrupt  is  by  analogy  applicable  to  a  corporation  which 
seeks  by  a  dissolution  to  defeat  the  proceedings  in  bankruptcy,  and, 
even  if  the  state  court  should  refuse  to  recognize  the  paramount  juris- 
diction of  the  bankruptcy  court,  the  adjudication  would  operate  to  render 
the  preferences  void,  and  entitle  all  creditors  to  share  ratably  in  the 
assets  of  the  corporation. 

Appeal  from  the  District  Court  of  the  United  States  for  the 
Northern  District  of  Alabama. 

This  is  a  case  in  bankruptcy,  the  petition  having  been  filed  by  the  ap- 
pellants, creditors,  to  adjudge  the  appellee,  the  Smith  &  Montgomery  Book 
&  Stationery  Company,  a  business  corporation  under  the  laws  of  Alabama, 
a  bankrupt;  alleging  in  the  petition*  and  in  an  amended  petition,  the  follow- 
ing acts  as  of  bankruptcy  alleged  to  have  been  committed  by  appellee:  (1) 
The  said  bankrupt  suffered  or  permitted,  while  insolvent,  certain  creditors 
to  obtain  preferences  through  legal  proceedings;  (2)  that  said  bankrupt  made 
payments,  while  insolvent,  to  certain  creditors  named,  with  intention  to 
prefer  such  creditors;  (3)  while  insolvent,  the  filing  of  a  petition  for  the  ap- 
pointment of  a  receiver  in  the  state  court,  "in  order  to  protect  and  preserve 
the  property  of  said  company  from  the  attacks  of  creditors,"  which  operated 
to  hinder,  delay,  and  defraud  creditors. 

Appellee  filed  an  answer  to  said  petition,  (1)  setting  forth,  while  not 
specifically  denying  insolvency,  that  it  had  not  while  insolvent  committed 
any  of  the  acts  of  bankruptcy  alleged;  and  (2)  setting  up  the  affirmative 
defense  "that  the  chancery  court  of  Jefferson  county,  Alabama,  having  tak^i 
jurisdiction  of  the  dissolution  proceedings,  and  having  appointed  a  receiver 
for  the  purpose  of  winding  up  the  estate  of  the  defendant  therein,  the 
bankruptcy  court  has  no  jurisdiction  in  said  matter,  and  will  not  Interfere 
with  the  jurisdiction  and  possession  of  the  property,  which  is  now  in  the 
hands  of  the  state  chancery  court"  Elxceptions  were  filed  by  petitioners  to 
said  answer.  Among  the  grounds  stated  for  said  exceptions  were  that  said 
answers  do  not  state  what  payments  were  made  to  preferred  creditors,  said 
answers  do  not  deny  that  it  was  insolvent,  and  that  the  appointment  of  said 
receiver  and  said  chancery  court  proceedings  are  no  bar  to  this  petition. 

The  facts  of  the  case  developed  on  the  hearing  and  proven  are  that  ap- 
pellee, on  the  21st  day  of  June,  1901,  being  insolvent,  entered  into  an  agree- 
ment with  four  of  its  creditors,  Raphael  Tuck,  Sous  &  Co.,  Houghton, 
Mifflin  &  Co.,  C.  P.  Rumph  &  Sons,  and  Favor,  Ruhl  &  Co.,  whereby  said 
creditors  were  permitted  to  and  did  take  judgments  in  the  city  court  of 
Birmingham,  Ala.,  for  their  respective  debts,  the  same  having  the  force  and 
effect  of  liens,  it  being  provided  in  said  agreement  that  said  judgments  might 
be  paid  in  four  equal  payments,  the  first  due  July  1,  1901,  and  one  payment 
every  30  days  thereafter,  until  the  other  three  payments  were  made;  that 
appellee  made  all  the  payments  on  said  judgments,  as  provided  in  said  agree- 
ment, up  to  the  time  of  the  receivership  hereinafter  stated;  that  on  Septem- 
ber 3,  1901,  a  petition  was  filed  in  the  chancery  court  for  Jefferson  county. 
Ala.,  to  dissolve  the  Smith  &  Montgomery  Book  &  Stationery  Company,  and 
for  the  appointment  of  a  receiver  until  a  decree  of  dissolution  could  be  had. 
said  petition,  among  other  things,  alleging  "that,  in  order  to  protect  and 
preserve  the  property  of  said  company  from  the  attacks  of  creditors  of  the 
Smith  &  Montgomery  Book  &  Stationery  Company,    *    *    *    it  is  necessary 
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that  a  receiver  be  appointed,"  etc.;  that  on  the  4th  day  of  September,  1901, 
the  president  of  said  corporation  filed  an  affidavit  In  said  chancery  court, 
urging  substantially  the  same  reasons  for  the  appointment  of  a  receiver; 
that  on  the  4th  of  September,  1901,  John  H.  Miller  was  appointed  receiver 
by  decree  of  said  chancery  court  and  took  possession  of  the  assets  of  said 
Smith  &  Montgomery  Book  &  Stationery  Company:  that  on  SefiteiobetL_5.^ 
1901,  the  petitioners  in  this  case  filed  their  petition  to  adjudge  said  appellee 
a  bankrupt;  and  that  on  September  28,  1901.  after  an  answer  was  filed  In 
said  state  chancery  court  proceedings  admitting  a  willingness  therefor, 
a  decree  was  rendered  dissolving  said  Smith  &  Montgomery  Book  &  Sta- 
tionery Company. 

The  trial  Judge  "found,  upon  the  facts,  that  said  Smith  &  Montgomery . 
Book  &  Stationery  Company  was  insolvent,  within  the  meaning  of  the  said 
bankruptcy  act,  but  that  said  company  had  not  committed  any  one  of  the 
three  acts  of  bankruptcy  alleged;  that  the  proceedings  in  the  chancery 
court  were  not  a  transfer  made  with  the  purpose  to  hinder  and  delay  cred- 
itors, within  the  meaning  of  the  bankruptcy  act;  that  the  judgments 
rendered,  described  in  the  petition,  were  not  judgments  suffered,  and  did 
not  constitute  an  act  of  bankruptcy,  and  that  the  payments  afterwards 
made  to  said  creditors  were  not  made  with  intent  to  prefer  said  creditors, 
and  thereupon  an  order  or  decree  was  entered  upon  in  said  cause,  refusing 
to  adjudge  said  respondent,  the  Smith  &  Montgomery  Book  &  Stationery 
Company,  a  bankrupt,  and  dismissing  the  petition."  The  finding  of  the  court 
and  the  decree  rendered  thereon  were  excepted  to  by  the  petitioning  cred- 
itors, who  have  sued  out  this  appeal. 

John  W.  Tomlinson,  for  appellants. 

R.  H.  Thach  and  John  H.  Miller,  for  appellee. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

PARDEE,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
case  shows  that  the  Smith  &  Montgomery  Book  &  Stationery  Com- 
pany, while  insolvent  and  within  four  months  preceding  the  filing 
of  the  petition  to  adjudge  the  said  company  a  bankrupt,  suffered 
and  permitted  certain  of  its  creditors  to  obtain  judgments  through 
legal  proceedings,  which  judgments,  until  vacated  or  discharged, 
constitute  unlawful  preferences,  within  the  intent  and  meaning  of 
the  bankruptcy  act,  and  that  it  took  no  proceedings  to  vacate  or 
discharge  the  illegal  preferences  thus  obtained,  except  so  far  as  to 
pay  some  installments  of  the  judgments  as  agreed.  The  case  fur- 
ther shows  that,  before  all  the  installments  of  the  preference  judg- 
ments aforesaid  were  paid,  the  stockholders  of  the  insolvent  corpo- 
ration brought  a  suit  in  the  state  chancery  court,  asserting  their 
wish  that  the  corporation  should  be  dissolved,  and  in  their  petition 
made  the  following  statements: 

"Petitioners  further  show  unto  your  honor  that  in  order  to  protect  and 
preserve  the  property  of  said  company  from  attacks  of  creditors  of  the 
Smith  &  Montgomery  Book  &  Stationery  Company,  and  for  the  pui^pose  of 
preventing  a  multiplicity  of  suits  and  wasting  the  property  of  the  said  cor- 
poration, it  is  necessary  that  a  receiver  be  appointed  pending  a  hearing  of 
the  petition  of  dissolution.  Suits  have  been  brought  against  said  company, 
in  some  of  which  Judgments  have  been  rendered  for  considerable  sums,  and 
in  which  execution  may  issue  at  once,  and  some  are  still  pending,  and  in 
other  cases  there  is  a  probability  that  attachments  may  be  sued  and  levied 
on.*' 

In  this  suit  a  receiver  was  at  once  appointed,  and  without  much 
delay  a  judgment  of  dissolution  was  obtained,  the  effect  of  which 
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was  to  put  It  entirely  out  of  the  power  of  the  corporation  to  vacate 
or  discharge  the  illegal  preferences  obtained  through  the  judgments 
aforesaid  against  the  corporation. 

It  is  contended  that  suffering  the  recovery  of  the  alleged  prefer- 
ence judgments  was  not  an  act  of  bankruptcy,  within  the  intent  and 
the  meaning  of  the  third  subdivision  of  section  3a  of  the  bankrupt 
act  of  1898,  because  the  corporation  had  no  defense  to  make  to  the 
creditors'  claims,  and  after  some  dilatory  pleas  only  agreed  that  they 
might  take  judgment  at  the  very  time  they  could  and  would  have 
taken  it  without  the  corporation's  assent,  and  that  by  the  assent 
and  agreement  made  the  corporation  obtained  a  stay  of  execution 
which  was  beneficial,  and  that  the  payments  of  some  of  the  install- 
ments as  they  became  due  were  steps  taken  to  discharge  whatever 
preference  was  given  by  the  judgment.  Against  this  contention  it 
may  be  suggested  with  very  great  reason  that  the  payment  of  a  debt 
illegally  preferred  with  the  funds  of  an  insolvent  tends  to  make  the 
preference  suffered  or  permitted  more  effective  than  if  the  preferred 
creditor  should  be  driven  to  seizure  and  sale  on  execution;  that 
such  payment  ought  not  to  be  considered  in  any  just  sense  as  the 
vacating  or  discharging  of  a  preference  within  the  intent  and  mean- 
ing of  the  third  subdivision  of  section  3a  of  the  bankrupt  act.  It 
is  contended  that  a  suit  by  all  the  stockholders  to  procure  the  liqui- 
dation of  an  insolvent  corporation  under  state  laws  is  not  equiva- 
lent to  a  general  assignment  for  the  benefit  of  creditors,  and  there- 
fore cannot  be  considered  an  act  of  bankruptcy,  within  the  mean- 
ing of  either  the  fourth  or  fifth  subdivisions  of  section  3a  of  the  act 
of  1898. 

There  are  some  highly  respectable  authorities  which  support  this 
view.  See  In  re  Empire  Metallic  Bedstead  Co.,  39  C.  C.  A.  372, 
98  Fed.  981.  As  the  proposition  is  stated,  we  are  not  called  on  to 
question  it,  but  we  consider  that  where  a  corporation  while  insol- 
vent has  suffered  and  permitted  some  of  its  creditors  to  obtain  pref- 
erences through  legal  proceedings,  and  then  its  stockholders  and 
officers  sue  for  and  obtain  a  dissolution  for  the  express  purpose  of 
hindering  and  delaying  creditors,  and  the  effect  of  the  proceeding 
is  to  permit  the  alleged  preferences  to  stand  in  full  force,  and  to 
actually  hinder  and  delay  other  creditors,  then  an  entirely  different 
case  is  presented,  and  one  of  illegal  preference,  which  seems  to  be 
within  the  intention  and  spirit  of  section  3a  of  the  bankrupt  law, 
if  not  strictly  within  the  letter  thereof.  We  consider  that  under 
said  clause  it  is  practically  immaterial  whether  the  insolvent  debtor 
consents  to  and  facilitates  the  obtaining  of  a  preference  through 
legaf  proceedings  or  actively  opposes  the  same.  In  either  event, 
the  result  is  the  same  to  creditors,  and  the  words  used  in  the  stat- 
ute, "suffered  or  permitted,"  do  not  involve  any  intent  on  the  part 
of  the  insolvent. 

In  Re  Moyer  (D.  C.)  93  Fed.  188,  Judge  McPherson,  in  dealing 
with  this  subject,  says: 

**But  as  we  understand  the  bankrupt  act  of  1898,  its  proylsions  are  essen- 
tially different  from  the  Earlier  act,  and  require  the  court  to  come  now  to  a 
different  conclusion.    Clause  8  of  section  8  declares  that  It  shall  be  an  act 
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of  bankruptcy  if  a  person  has  'suffered  or  permitted  while  insolvent  any 
creditor  to  obtain  a  preference  through  legal  proceedings,  and  not  having 
at  least  five  days  before  a  sale  or  final  disposition  of  any  proi>erty  affected 
by  such  preference,  vacated  or  discharged  such  preference.*  It  will  be  ob- 
served that  this  clause  says  nothing  about  the  banlcrupt's  intent  to  enable 
the  creditor  to  secure  a  preference;  neither  does  it  use  the  word  'procure,' 
which  might  seem  to  imply  that  the  debtor  must  take  some  part  in  bringing 
the  preference  about  The  dominant  fact  seems  to  be  the  actual  result  that 
has  been  attained  by  the  creditor.  If,  through  legal  proceedings,  he  has  suc- 
ceeded in  obtaining  a  preference, — ^that  is  (referring  to  section  60  for  a  de- 
scription of  preferred  creditors),  if  the  debtor  is  insolvent  «ind  has  either 
'procured  or  suffered  a  judgment  to  be  entered  against  himself,  •  ♦  ♦ 
and  the  effect  of  the  enforcement  of  such  judgment  ♦  ♦  •  will  be  to 
enable  any  one  of  his  creditors  to  obtain  a  greater  percentage  of  his  debt  than 
any  other  of  such  creditors  of  the  same  class,' — if  this  is  the  actual  result 
of  legal  proceedings  taken  against  an  insolvent  debtor,  the  clause  in  question 
requires  the  debtor  to  vacate  or  discharge  such  preference  within  a  specified 
time,  and,  if  he  falls  so  to  ,do,  declares  that  he  has  committed  an  act  of 
bankruptcy." 

And  it  is  instructive  to  read  what  in  the  same  case  the  learned 
judge  says  as  to  the  debtor's  duty  in  regard  to  vacating  or  dis- 
charging the  preferences  suffered  or  permitted: 

"Legal  proceedings  are  of  ihany  kinds,  differing  in  the  different  states; 
but,  whatever  kind  may  be  employed  by  the  creditor,  if  the  result  of  the 
proceeding  gives  him  a  preference  over  other  creditors  of  the  same'  class, 
the  insolvent  debtor  is  thereupon  charged  with  a  clearly  implied  duty  to 
vacate  or  discharge  the  preference  within  the  time  allowed  him  by  the 
act  For  example,  if  he  has  a  defense  to  the  debt,  he  may  set  it  up;  or,  if 
he  can  overthrow  the  preference  because  the  creditor's  procedure  has  been 
defective,  he  may  choose  that  method  of  attack.  If  neither  of  these  weapons 
is  available,  he  has  still  at  command  one  sufficient  weapon,  of  which  he 
cannot  be  deprived.  He  can  apply  promptly  to.  the  court  in  bankruptcy, 
and  ask  that  his  property  should  be  ratably  divided  among  his  creditors. 
If  he  fails  to  move,  his  inaction  is  properly  regarded  as  a  confession  that  he 
is  hopelessly  insolvent  and  as  conclusive  proof  that  he  consents  to  the 
preference  that  he  has  declined  to  strike  down.  This  construction  of  the 
statute  seems  to  us  to  be  the  natural  meaning  of  the  clause  in  question,  and 
to  be  in  harmony  with  the  general  purpose  of  tlie  act.  A  similar  conclusion 
was  reached  a  month  or  two  ago  in  the  district  court  for  the  Eastern  dis- 
trict of  Missouri  in  Re  Reichman  (D.  C.)  91  Fed.  624." 

Neither  in  Moyer's  Case  nor  Reichman's  Case  is  it  suggested 
that  the  insolvent  debtor  may  procure  the  vacation  or  discharge  of 
the  preferences  suffered  or  permitted  by  paying  off  the  same  in  cash 
or  property  belonging  to  his  estate. 

In  the  case  now  under  consideration  we  do  not  find  it  necessary 
to  hold  that  the  insolvent  corporation  committed  an  act  of  insol- 
vency in  suffering  or  permitting  certain  creditors  to  obtain  judg- 
ments in  manner  and  form  as  developed  by  the  evidence,  nor  that 
the  proceedings  instituted  by  the  insolvent  corporation  procuring 
a  decree  of  dissolution  in  the  state  chancery  court  in  manner  and 
form  as  developed  by  the  evidence  of  itself  constituted  an  act  of 
bankruptcy,  but  we  do  consider  that  the  two  together,  producing 
the  result  that  preferences  were  obtained  through  legal  proceedings, 
and  that  by  the  volimtary  dissolution  the  insolvent  debtor  put  it  out 
of  his  power  to  procure  the  vacating  or  discharging  of  such  pref- 
erences, accompanied  by  the  intent  expressed  in  the  petition  for 


Digitized  by 


Google 


412  112  FBDBRAL  RBPORTBR. 

dissolution,  1.  c,  the  hindering  and  delaying  of  other  creditors,  did 
constitute  an  act  of  bankruptcy,  within  the  meaning  of  section  3a 
of  the  bankrupt  act,  and  warrant  and  require  in  this  proceeding 
the  adjudication  of  bankruptcy,  as  prayed  in  the  lower  court. 

It  is  argued  that  even  if  this  be  the  case,  as  the  dissolution  of  the 
corporation  has  been  adjudged  and  decreed  in  the  state  court  prior 
to  the  hearing,  although  since  the  institution  of  the  proceedings  in 
the  bankrupt  court,  such  proceedings  abated,  and  no  adjudication 
in  bankruptcy  should  be  rendered,  as  the  corporation  is  dead,  and 
no  judgment  can  be  rendered  against  a  dead  man.  As  to  this,  we 
think  it  only  necessary  to  refer  to  section  8  of  the  bankrupt  act  in 
relation  to  the  death  or  insanity  of  the  bankrupt,  and  by  analogy 
hold  that  the  section  applies  to  a  corporation  that  seeks  by  suicide 
to  defeat  properly  instituted  proceedings  in  bankruptcy.  In  opposi- 
tion to  the  adjudication,  it  has  been  very  vigorously  insisted  in  this 
court  that  the  adjudication  in  bankruptcy  should  not  be  rendered, 
because  the  state  chancery  court,  through  its  receiver  and  under 
the  judgment  of  dissolution,  has  taken  possession  of  all  the  prop- 
erty of  the  corporation,  and  that  by  reason  of  the  comity  which  does 
and  ought  to  prevail  between  courts  of  the  states  and  courts  of  the 
United  States  the  adjudication  in  bankruptcy  can  result  in  no  ad- 
ministration or  other  beneficial  effect.  For  the  purposes  of  this 
case,  we  may  concur  with  the  learned  counsel  in  his  views  on  this 
matter  of  comity,  but  we  are  of  opinion,  notwithstanding,  that  the 
petitioning  creditors  have  the  right  to  have  their  insolvent  debtor 
adjudged  a  bankrupt,  if  for  no  other  reason  still  for  the  purpose 
of  insisting  upon  the  application  of  the  provisions  of  the  bankrupt 
law  annulling  preferences  in  certain  cases. 

Section  6yi  of  the  act  of  1898  reads : 

"That  aU  levies,  judgments,  attachments,  or  other  Hens,  obtained  through 
legal  proceedings  against  a  person  who  is  insolvent,  at  any  time  within 
four  months  prior  to  the  filing  of  a  petition  in  bankruptcy  against  him, 
shall  be  deemed  null  and  void  in  case  he  is  adjudged  a  bankrupt,  and  the  prop- 
erty affected  by  the  levy,  judgment,  attachment,  or  other  lien  shall  be  deemed 
wbolly  discharged  and  released  from  the  same,  and  shall  pass  to  the 
trustee  as  a  part  of  the  estate  of  the  bankrupt,  unless  the  court  shall,  on 
due  notice,  order  that  the  right  under  such  levy,  judgment  attachment,  or 
other  lien  shall  be  preserved  for  the  benefit  of  the  estate;  and  thereupon  the 
same  may  pass  to  and  shall  be  preserved  by  the  trustee  for  the  benefit  of 
the  estate  as  aforesaid.    ♦    •    •" 

Even  if  the  state  court  shall,  on  proper  application,  refuse  to  de- 
liver over  the  estate  of  the  corporation  to  the  trustee  in  bank- 
ruptcy, which  may  be  properly  requested  of  the  state  court  by  the 
trustee  on  the  ground  that,  under  the  bankrupt  law  of  the  United 
States,  which  is  paramount  to  the  insolvency  and  liquidation  laws 
of  the  state  of  Alabama,  the  bankruptcy  court  has  exclusive  juris- 
diction in  the  administration  and  settlement  of  the  bankrupt's  es- 
tate, still  the  trustee  may  intervene  in  said  proceedings  in  the  state 
court,  and  pray  that  the  provisions  of  the  bankrupt  law  applicable 
to  the  administration  of  the  estate  of  the  insolvent  and  defunct  cor- 
poration shall  be  applied  in  behalf  of  the  general  creditors,  and 
thereby  procure  a  ruling  in  the  state  court  annulling  the  preferences 
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herein  complained  of,  or  other  rulings  in  harmony  with  the  bank- 
rupt laws  of  the  United  States. 

For  these  reasons  the  order  and  decree  appealed  from  is  reversed, 
and  the  cause  is  remanded  to  the  district  court  of  the  Northern 
district  of  Alabama,  with  directions  to  render  a  decree  adjudging 
the  Smith  &  Montgomery  Book  &  Stationery  Company  to  be  a, 
bankrupt,  and  thereafter  to  proceed  in  accordance  with  law  and 
the  views  expressed  in  this  opinion. 

The  costs  of  this  court  in  this  proceeding  are  adjudged  against 
the  Smith  &  Montgomery  Book  &  Stationery  Company,  to  be  paid 
in  due  course  of  administration. 


In  re  BAILEY  et  at 

(drcult  Ckmrt,  B.  D.  Pennsylyanla.    December  23,  1901.) 

No.  55. 

Customs  Dutibs— Protest— Time  for  Filtno. 

The  provision  of  section  14  of  the  customs  administration  act  of  June 
10,  1890,  that  the  decision  of  a  coliector  as  to  the  rate  and  amount  of 
duties  chargeable  upon  imported  merchandise  shaU  be  conclusive  unless 
the  importer  shall  file  his  protest  within  10  days  after,  "but  not  before," 
the  liquidation  of  the  duties,  is  clear  and  unambiguous,  and  was  Inserted 
for  a  d^nite  purpose,  and  a  protest  filed  before  the  ascertainment  and 
liquidation  of  the  duties  cannot  be  considered. 

Petition  by  Collector  for  Review  of  Decision  of  Board  of  Gen- 
eral Appraisers. 

J.  W.  Thompson  and  J.  B.  Holland,  for  the  United  States. 

J.  B.  McPHERSON,  District  Judge.  This  is  an  application  to 
review  the  decision  of  the  board'  of  general  appraisers  concerning 
the  duty  imposed  upon  certain  merchandise  imported  by  John  T. 
Bailey  &  Co.  into  the  port  of  Philadelphia.  The  board  decided 
that  no  duty  was  due,  reversing  the  decision  of  the  collector,  and 
this  proceeding  was  thereupon  taken  upon  the  collector's  petition. 
The  relevant  facts  are  as  follows :  Upon  November  24,  1896,  John 
T,  Bailey  &  Co.  entered  at  the  port  of  Philadelphia  one  bale  of 
jute  bagging,  which  the  importers  claimed  should  be  admitted  free 
oi  duty.  Upon  that  day  they  ,  filed  with  the  collector  a  protest 
against  the  payment  of  duty  at  the  rate  of  35  per  cent,  ad  valorem, 
that  being  the  rate  imposed  by  the  collector.  The  protest  was  re- 
ferred to  an  appraiser  of  the  port  of  Philadelphia  upon  December 
16,  1896,  who  reported  upon  December  19th  that  upon  further  ex- 
amination of  the  merchandise  it  was  found  to  be  "exempt  from  duty, 
*  *  *  as  claimed  by  protestants,"  The  protest  and  the  report 
of  the  appraiser  were  thereupon  referred  to  the  board  of  general 
appraisers  by  the  collector,  and  in  his  letter  of  reference  he  pointed 
out  that  the  requirements  of  section  14  of  the  act  of  June  10,  1890 
(26  Stat.  137;  I  Supp.  Rev.  St.  751),  had  not  been  complied  with  by 
the  importers,  because  their  protest  had  been  filed  before  liquida- 
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tion  of  the  duty.  The  board,  however,  sustained  the  protest,  and 
reversed  the  decision  of  the  collector.  Thereupon  application  was 
made  to  the  circuit  court  to  review  the  decision  of  the  board,  and 
the  return  made  in  obedience  to  the  order  of  the  court  states  the 
foregoing  facts,  adding,  "The  board  inadvertently  overlooked  the 

.  fact  that  the  protest  in  this  case  was  filed  prior  to  liquidation." 

The  only  question  for  decision  is  whether  the  protest  was  filed 
at  the  proper  time.  If  it  were  not  so  filed,  the  express  provision  of 
section  14  of  the  act  of  June  10,  1890,  makes  the  decision  of  the 
collector  as  to  the  rate  and  amount  of  duty  chargeable  upon  this 
merchandise  final  and  conclusive  against  all  persons  interested  there- 
in.   The  language  of  that  section,  so  far  as  now  relevant,  is  as  fol- 

.  lows : 

"The  decision  of  the  collector  as  to  the  rate  and  amount  of  duties 
chargeable  upon  imported  merchandise,  including  all  dutiable  costs  and 
charges,  and  as  to  all  fees  and  exactions  of  whatever  character  (except 
duties  on  tonnage)  shall  be  final  and  conclusive  against  all  persons  interested 
therein,  unless  the  owner,  importer,  consignee  or  agent  of  such  merchandise, 
or  the  person  paying  such  fees,  charges  and  exactions,  other  than  duties, 
shall  within  10  days  after  'but  not  before*  such  ascertainment  or  liquidation 
of  duties,  as  well  In  cases  of  merchandise  entered  in  bond  as  for  consump- 
tion, or  within  10  days  after  the  payment  of  such  fees,  charges  and  exactions, 
if  dissatisfied  with  such  decision,  give  notice  in  writing  to  the  collector, 
setting  forth  therein  distinctly  and  specifically,  and  in  respect  to  each  entry 
or  payment,  the  reasons  for  his  objections  thereto,  and  if  the  merchandise  is 
entered  for  consumption  shall  pay  the  full  amount  of  the  duties  and  charges 
ascertained  to  be  due  thereon." 

From  the  facts  already  stated  it  appears  that  the  notice  in  writing 
required  by  the  foregoing  section  was  given  before  the  ascertain- 
ment or  liquidation  of  the  duty  upon  the  merchandise  in  question, 
and  should  therefore  have  been  disregarded.  The  reason  why  the 
act  of  1890  provides  that  protests  against  the  rate  or  amount  of 
duty  shall  be  filed  after,  but  not  before,  the  ascertainment  and  liqui- 
dation of  the  duty,  will  be  found  in  the  decision  rendered  by  the 
supreme  court  of  the  United  States  in  Davies  v.  Miller,  130  U.  S. 
284,  9  Sup.  Ct.  560,  32  L.  Ed.  932.  It  was  there  decided  that  a  pro- 
vision in  previous  statutes  requiring  protests  to  be  filed  "within 
ten  days  after  the  ascertainment  and  liquidation  of  duties"  should 
be  so  construed  as  to  fix  only  the  terminus  ad  quern,  or  the  limit 
beyond  which  the  notice  could  no  longer  be  given,  and  not  to  fix 
the  final  ascertainment  and  liquidation  of  the  duty  as  the  terminus 
a  quo,  or  the  first  point  of  time  at  which  the  protest  might  prop- 
erly be  made.  The  case  was  decided  in  1888,  and,  in  order  to  avoid 
the  inconveniences  which  the  customs  bureau  believed  would  follow 
the  decision,  the  act  of  1890  changed  the  law  by  inserting  the  phrase, 
"but  not  before,"  in  the  fourteenth  section.  This  provision  of  the 
statute  being  clear  and  unambiguous,  the  court  is  bound  to  carry 
it  into  effect. 

It  is  therefore  ordered  that  the  decision  of  the  board  of  general 
appraisers  be  set  aside,  and  the  ruling  of  the  collector  be  reinstated. 
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In  re  GUAYDB. 

(Circuit  Court,  S.  D.  New  York.    December  11,  1901.) 

Immigbatton  liAwa — Importatiok  of  Women  fob  Purpose  of  Prostitutton. 
Act  March  3,  1875,  §  3  (18  Stat  477),  which  provides  that  "whoever 
shall  knowingly  and  willfully  import,  or  cause  any  Importation  of, 
women  into  the  United  States,  for  the  purposes  of  prostitution,  or  shall 
knowingly  and  willfully  hold,  or  attempt  to  hold,  any  woman  to  such 
purposes,  in  pursuance  of  such  illegal  importation  and  contract  or  agree- 
ment, shall  be  deemed  guilty  of  a  felony,"  etc.,  does  not  make  it  an 
offense  to  attempt  to  import  for  such  purposes;  and  where  a  woman 
brought  other  women  to  this  country  under  an  agreement  to  furnish 
them  with  legitimate  employment,  the  mere  fact  that  during  the  voyage 
she  proposed  to  them  that  they  engage  in  prostitution  after  their  arrival, 
which  proposal  they  at  once  rejected,  does  not  subject  her  to  prosecution 
under  such  statute. 

On  Petition  of  Lena  Schmidt  Guayde  for  a  Writ  of  Habeas  Corpus. 

Joel  Marx,  for  the  motion. 

Clarence  S.  Houghton,  U.  S.  Asst.  Atty.,  opposed, 

LA  COMBE,  Circuit  Judge.  The  petitioner  was  arrested  on  the  2d 
day  of  November,  1901,  upon  information  charging  her  with  hav- 
ing imported  two  women  into  the  United  States  for  purposes  of 
prostitution.  She  was  brought  before  a  United  States  commissioner, 
and,  a  hearing  having  been  had,  warrant  was  issued  committing  her 
to  the  custody  of  the  marshal,  to  await  the  action  of  the  grand  jury. 
The  statute  against  which  it  is  claimed  the  petitioner  offended  is  the 
act  of  March  3,  1875,  the  third  section  of  which  reads  as  follows : 

"Section  3.  That  the  importation  into  the  United  States  of  women  for  the 
purposes  of  prostitution  is  hereby  forbidden;  and  all  contracts  and  agree- 
ments in  relation  thereto,  made  in  advance  or  in  pursuance  of  such  iUegal 
importation  and  purposes,  are  hereby  declared  void;  and  whoever  shall 
knowingly  and  willfully  import,  or  cause  any  importation  of,  women  into 
the  United  States  for  the  purposes  of  prostitution,  or  shall  knowingly  and 
wiUfully  hold,  or  attempt  to  hold,  any  woman  to  such  purposes,  in  pursuance 
of  such  illegal  importation  and  contract  or  agreement,  shall  be  deemed  guilty 
of  a  felony,  and,  on  conviction  thereof,  shall  be  imprisoned  not  exceeding 
five  years,  and  pay  a  fine  not  exceeding  five  thousand  dollars.*' 

The  testimony  for  the  prosecution  showed  that  the  petitioner,  be- 
ing at  the  time  in  Paris,  r  ranee,  made  an  agreement  with  two  young 
women  that  they  should  come  with  her  to  San  Francisco,  for  which 
place  she  was  about  to  depart,  and  should  there  continue  in  her 
employ,  the  one  as  chambermaid  and  waitress,  and  the  other  as 
cook  and  laundress,  and  that  she  would  advance  the  expense  of 
the  voyage,  to  be  deducted  from  their  subsequent  earnings.  Under 
this  agreement  the  three  of  them  set  sail  from  France.  When  three 
days  out  the  petitioner  proposed  to  the  women  that  when  they 
reached  her  house  in  San  Francisco  they  should  put  on  some  fine 
clothes,  which  she  would  furnish  them,  and  commit  acts  of  prostitu- 
tion with  men.  Both  the  women  have  testified,  and  both  insist  that 
they  at  once  repudiated  the  proposition  with  indignation,  and  nothing 
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further  was  said  about  it.  It  is  quite  manifest  that  this  testimony 
wholly  fails  to  make  out  an  offense  under  the  language  of  the  stat- 
ute. The  petitioner  most  certainly  has  not  imported,  nor  has  she 
caused  the  importation  of,  any  women  for  the  purposes  of  prostitu- 
tion. It  is  true  she  has  attempted  to  do  so,  but  the  attempt  failed ; 
and  an  attempt  to  import  for  such  purposes  is  not  within  the  pro- 
hibition of  the  statute.  The  latter  half  of  the  section  makes  it  an 
offense  not  only  to  hold,  but  to  attempt  to  hold,  any  woman  for  the 
purposes  of  prostitution,  but  an  attempt  to  import  for  such  pur- 
poses is*  not  made  an  of^Fense. 
The  petitioner  should  be  discharged. 


UNITED  STATES  T  WONG  SOO  BOW. 
(District  Ctourt,  D.  Vermont    December  7,  1901.) 

DeFORTATIOK    of    CHn^ESB — llBFUSINO    ADMISBION-^CONCLUSlTSirESS    OF    COL- 
LECTOR'S Decision. 

The  decision  of  the  customs  officers  denying  the  right  of  a  Chinese 
person  to  enter  the  United  States  is  conclusive  against  his  right  to  re- 
main in  this  country,  when  subsequently  arrested  for  deportation,  unless 
reversed  on  appeal  to  the  secretary  of  the  treasury.! 

Appeal  by  Wong  Soo  Bow  from  an  order  of  deportation. 

Rufus  E,  Brown,  for  appellant, 
James  L.  Martin,  U.  S.  Atty. 

WHEELER,  District  Judge.  The  appellant  claims  to  be  entitled 
to  remain  in  the  United  States  as  a  returning  merchant.  He  admits 
on  cross-examination  that  he  applied  for  admission  to,  and  was  re- 
jected by,  the  customs  officials  of  this  collection  district.  That  de- 
cision is  conclusive  against  his  right  to  return,  except  on  appeal  to 
the  secretary  of  the  treasury.  Fong  Yue  Ting  v.  U.  S.,  149  U.  $• 
698,  13  Sup.  Ct.  1016,  37  L.  Ed.  905. 

Order  of  deportation  affirmed* 

1  Oonstltutionality  and  review  of  proceedings  for  deportation  of  Chinese^ 
see  paragraph  4,  note  to  Lee  Sing  Far  y.  U.  8.,  80  O.  C.  A.  83^ 
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WESTINGHOUSB  ELECTRIC  &  MFG.  CO.  v.  UNION  CARBIDE  00. 

THOMSON-HOUSTON  ELECTRIC  CO.  v.  SAME. 

(Circuit  Court  W,  D.  New  York.    November  11,  1901.) 

NoB.e,7. 

Patents— Invention— Elbctrical  Transformers. 

The  Westinghouse  patent.  No.  366,362,  and  the  Thomson  patent,  No. 
508,654.  both  relate  to  improvements  in  electrical  converters  or  trans- 
formers, and  claim  4  of  the  former,  and  claims  1  and  2  of  the  latter, 
specifically  to  devices  intended  to  prevent  excessive  heating;  the  West- 
inghouse invention  consisting  in  surrounding  the  parts  of  .the  converter 
with  oil  or  paraffin  contained  in  an  inclosing  case,  and  the  Thomson 
invention  In  placing  pipes  within  such  casing  in  large  converters,- 
through  which  water  is  circulated  to  assist  in  cooling  the  oil,  by  means 
of  which  converters  of  much  greater  capacity  than  formerly  are  suc- 
cessfully used.  Held,  that  the  invention  of  each  patent  involves  a  new 
combination  of  both  old  and  new  elements,  which  perfwms  new  and 
additional  functions,  and  accomplishes  new  and  useful  results;  that 
each  patent  discloses  Invention,  was  not  anticipated,  and  is  valid. 

In  Equity.     Suits  for  infringement  of  patents.    On  final  hearing. 

Kerr,  Page  &  Cooper,  for  complainants. 

Alfred  W.  Gray  and  George  Clinton  (A.  C.  Fowler,  of  counsel), 
for  defendants. 

HAZEL,  District  Judge.  These  two  suits  in  equity  for  infringe- 
ment of  United  States  letters  patent  No.  366,362,  granted  to  George 
Westinghouse,  Jr.,  July  12,  1887,  and  No.  508,654,  issued  to  EHhu 
Thomson,  November  14,  1893,  substantially  relate  to  the  same  gen- 
eral subject.  They  are  for  improvements  in  electrical  converters 
or  transformers.  The  suits  were  heard  at  the  same  time  by  consent 
of  parties.  The  complainants  own  the  patents  by  assignments,  and 
are  jointly  interested  as  cross  licensees.  Patent  No.  366,362  relates 
to  the  construction  of  an  apparatus  for  transforming  alternating 
currents  "into  currents  differing  therefrom  in  certain  characteristics." 
The  object  of  the  invention  is  thus  stated  in  the  patent  : 

'*To  provide  a  simple  and  efficient  converter,  which  will  not  become  over- 
heated when  employed  for  a  long  time  in  transforming  currents  of  high 
electromotive  force,  and  which  wiU  be  thoroughly  ventilated." 

The  specifications,  after  describing  in  detail  the  accompanying 
drawings,  which  set  forth  features  of  the  invention,  contain  the  fol- 
lowing : 

"It  may  be  preferred  in  some  instances  to  surround  the  converter  with 
some  oil  or  paraffin  or  other  suitable  material,  which  will  assist  in  preserving 
insulation,  and  will  not  be  injured  by  heating.  This  material,  when  in  a 
liquid  form,  circulates  through  the  tubes  and  the  intervening  spaces  of  the 
coils  and  plates,  preserves  the  insulation,  exdudes  the  moisture,  and  cools 
the  converter." 

The  patent  has  five  claims.  The  fourth  only  is  stated  to  be  in- 
fringed.    It  reads  as  follows: 

"The  combination,  substantially  as  described,  of  an  electric  converter, 
constructed  with  open  spaces  in  its  core,  an  inclosing  case,  and  a  non- 
conducting fluid  or  gas  in  said  case  adapted  to  circulate  through  said  spaces 
and  about  the  converter." 
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Patent  No.  508,654  is  designed  for  transformer  substations  of  com- 
paratively large  capacity,  requiring  care  to  prevent  excessive  heating, 
especially  when  they  are  kept  in  long  continuous  operation.  The 
patent  states  that : 

"Heretofore  It  has  been  customary  to  Immerse  transformers  in  oil  con- 
tained within  a  metal  casing,  whereby  heat  Is  conducted  and  radiated  away 
from  the  transformer.  But  there  are  many  installations  where  such  means 
of  cooling  are  impracticable  or  insufficient,  as,  for  instance,  where  trans- 
formera  are  built  into  the  walls  of  buildings  or  located  In  underground 
chambers,  where  the  casing  cannot  be  ventilated,  or  where,  with  large  trans- 
formers Immersed  in  oil,  insufficient  radiating  surface  is  obtainable  to  pre- 
vent overheating.  For  such  installations  as  these  it  is  specially  desirable 
to  provide  an  artificial  cooling  medium,  as  contemplated  in  the  present 
invention." 

The  patentee  claims  as  new: 

"(1)  The  combination  of  a  receptacle  or  chamber  containing  one  or  more 
transformers,  surrounded  by  oil  or  like  insulating  fluid,  with  a  cooling 
medium  circulating  in  a  pipe  passing  through  a  greater  or  less  portion  of  the 
fluid,  as  set  forth.  (2)  The  combination  with  a  receptacle  containing  one 
or  more  transformers,  surrounded  by  an  insulating  fluid,  of  a  pipe  passing 
through  said  chamber  and  fluid,  and  means  for  causing  a  cooling  medium 
to  flow  through  said  pipe,  substantially  as  described." 

The  answer  in  each  case  pleads  anticipation  and  want  of  novelty. 
It  was  stipulated  at  the  time  of  taking  proofs  that  defendant  had  in 
use  one  or  more  transformers,  described  by  patents  in  suit,  at  its 
works,  subsequent  to  the  grant  and  assignment  of  said  patents  to 
complainants.  If,  then,  the  defense  of  anticipation  and  want  of 
novelty  fails,  infringement  is  admitted.  The  Wagner  Electric  Manu- 
facturing Company  of  St.  Louis,  Mo.,  furnished  the  alleged  infrin- 
ging transformers  to  the  defendant,  and  it  may  therefore  be  regarded 
as  the  real  defendant  in  each  case.  A  brief  recital  of  the  state  of  the 
art  will  aid  to  a  better  understanding  of  the  patents.  The  discovery 
and  perfection  of  mechanical  generators  for  the  production  of  elec- 
trical current  energy  demanded  an  exact  distribution  and  apportion- 
ment of  the  generated  electricity  for  its  employment  in  the  many  uses 
to  which  it  could  be  commercially  applied.  By  the  generator  an 
alternating  current  is  produced,  which  changes  uniformly  in  strength 
and  intensity,  and  flows  successively  in  one  direction,  until  it  reaches 
a  maximum,  and  thereupon  gradually  diminishes  in  intensity  until 
it  ceases,  only  to  immediately  begin  its  flow  in  the  opposite  direction. 
For  this  reason  great  difficulty  was  experienced  in  bringing  this 
powerful  current,  for  the  purpose  of  distribution,  within  such  desired 
control  as  to  permit  its  utilization  for  lighting,  power,  and  many  other 
purposes.  Commutators  having  for  an  object  the  rectifying  of 
alternating  currents  so  as  to  secure  uniformity  of  direction  were  in- 
vented, and  proved  highly  successful.  An  apparent  obstacle,  how- 
ever, was  the  limitation  which  the  use  of  the  commutator  and  dynamo 
imposed  upon  the  generating  capacity,  and  upon  the  distance  to 
which  the  electricity  could  be  transmitted  and  assigned  for  its  useful 
and  extensive  application.  The  practicability  of  varying  the  volume 
a'fld  pressure  of  a  primary  and  secondary  current,  so  called,  with 
reference  to  each  other,  was  completely  demonstrated  by  chan- 
ging the  relative  length  of  the  primary  and  secondary  circuits  within 
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the  influence  of  an  alternating  magnetic  field.  This  was  accom- 
plished by  the  numerical  arrangement  of  the  coils  encircling  the  core. 
In  this  manner  a  volume  and  pressure  of  the  induced  and  inducing 
current  may  be  equalized.  By  similar  .arrangement,  or  by  the  vary- 
ing size,  thickness,  character,  or  stability  of  the  surrounding  coils, 
a  current  of  the  desired  intensity  is  obtainable.  Thus  the  problem 
of  simultaneous  generation  of  electricity  and  its  distribution  at  either 
high  or  low  pressure  was  solved.  The  apparatus  required  for  this 
purpose  was  named  a  converter  or  induction  coil,  and  latterly  a 
transformer.  It  is  composed  of  two  coils  of  insulated  copper  wire, 
wound  around  an  iron  core  or  frame  near  each  other.  They  are 
designated  primary  and  secondary  coils,  respectively.  The  former 
initially  receives  the  electric  current  from  the  generator,  and  mag- 
netizes the  core,  which  thereupon  becomes  a  conductor  from  the 
primary  to  the  secondary  coil.  The  particular  purpose  and  object  of 
transformers  is  tersely  stated  in  defendant's  brief  to  be  "an  apparatus 
whereby  the  current  is  generally  transformed  or  converted  from  a 
certain  pressure  and  quantity  to  a  certain  other  pressure  and  quantity, 
or  it  may  be  transformed  or  converted  to  the  same  pressure  or  quan- 
tity, but  usually  is  transformed  or  converted  from  a  higher  pressure 
and  smaller  quantity  to  a  lower  pressure  and  larger  quantity,  in  or- 
der that  the  higher  pressure  may  be  transmitted  on  the  lines  outside 
of  buildings,  and  transformed  or  converted  to  lower  pressure  and 
greater  quantity  for  use  in  buildings."  Their  utility  is  well  estab- 
lished. It  has  resulted  in  the  expansion  of  the  use  of  electric  energy 
to  such  an  extent  that  there  is  substantial  basis  for  the  claim  that  the 
invention  of  the  static  transformer  and  subsequent  improvements 
has  created  a  surprisingly  memorable  period  in  the  development 
of  electric  science,  followed  by  amazing  commercial  success.  It  made 
possible  the  utilization  of  electricity  at  far  distant  points,  as  well  as 
its  application  in  various  ways,  "and  in  any  desired  machine,  from 
motors  developing  hundreds  of  horse  power  to  the  fragile  filaments  ' 
of  incandescent  lamps."  Noteworthy  as  was  the  success  attained  by 
the  generator,  dynamo,  and  commutator,  the  surprisingly  noteworthy 
advance  in  electrology  made  possible  by  the  transformer  is  equally 
deserving  of  great  praise.  That  improvements  were  needed  to 
adapt  the  transformer  to  the  manifold  uses  anticipated  by  those 
skilled  in  the  art  is  not  astonishing.  The  necessity  of  rapidly  mag- 
netizing and  demagnetizing  the  core  in  a  transformer  resulted  in  the 
production  of  a  great  amount  of  heat,  and  a  consequent  loss  of  elec- 
trical energy.  In  order  to  obviate  this  difficulty,  the  plates  which 
constitute  the  core  were  made  of  laminated  iron,  so  as  to  suppress 
the  Eddy  currents  in  the  core  which  caused  the  heating.  This  brings 
on  a  discussion  of  the  patents  in  suit.  The  core  of  the  Westinghouse 
patent  is  composed  of  thin  plates  of  soft  iron,  in  groups  having  sec- 
tional openings,  and  separated  by  thin  sheets  of  paper  or  other  in- 
sulating material.  The  insulating  material  is  so  arranged  as  to 
magnetically  separate  the  plates  in  pairs.  The  method  of  construct- 
ing an  induction  coil  or  transformer  having  a  core  of  thin  plates  is 
disclaimed  by  the  patentee.  It  is  not  claimed  to  be  new  in  the  art 
to  arrange  a  transformer  so  as  to  accomplish  a  means  of  ventilation 
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of  the  parts,  and  thereby  prevent  a  waste  of  energy  through  heating. 

The  claim  is  that  by  the  arrangement  of  various  known  elements, 
and  by  the  introduction  of  new  elements,  to  wit,  dividing  the  iron  into 
sections,  and  separating  the  coils,  thereby  increasing  the  surface  over 
which  heat  dissipation  in  the  core  and  coils  may  be  carried  on,  aided 
by  oil  as  an  insulating  material,  and  adding  an  inclosing  case,  a  new 
combination,  producing  a  new  and  beneficial  result  not  before  at- 
tained, is  contributed  to  the  art.  The  mechanical  parts  of  the  trans- 
former are  immovable  and  compact.  They  are  so  constructed  as  to 
enable  the  employment  of  a  closed  circuit  of  magnetic  material.  By 
this  arrangement  of  the  parts  a  superiority  was  undoubtedly  ob- 
tained in  durability,  efficiency,  and  cheapness  over  prior  trans- 
forming devices,  'fhe  tendency  of  the  transformers  to  .become  over- 
heated, however,  was  an  obstacle  retarding  their  use  for  long-dis- 
tance lighting,  transmission  of  power,  and  other  purposes.  It  was 
at  this  period  that  the  Westinghouse  patent  in  suit  was  conceived. 
Both  the  Westinghouse  and  Thomson  patents  in  suit  are  for  a  com- 
bination of  old  and  new  elements.  It  is  well  settled  that  the  right  to 
patentability  is  established  when  the  combination  performs  new  and 
additional  functions,  and  accomplishes  new  and  additional  results. 
I  Rob.  Pat.  §  IIS;  Cantrell  v.  Wallick,  117  U.  S.  695,  6  Sup.  Ct. 
970,  29  L.  Ed.  1017.  What  was  the  achievement  of  the  Westing- 
house and  Thomson  patents?  The  proofs  show  that  more  or  less 
experimenting  was  required  to  develop  the  transformer  in  the  then 
state  of  the  art,  so  as  to  secure  the  transmission  of  higher  electrical 
energy.  The  disposition  of  heat  was  a  most  serious  question.  Dif- 
ferent sizes  of  transformers,  varying  from  one-half  kilowatt  to  seven 
and  one-half  kilowatts  were  then  in  commercial  use.  Larger  sizes 
(fifteen  to  thirty  kilowatts)  had  been  started  experimentally.  •  In  em- 
ploying the  larger  sizes,  a  lower  current  density  in  the  copper  and 
lower  magnetic  density  in  the  iron  was  necessary  than  in  the  smaller 
sizes.  This  greatly  increased  the  expense  of  production  of  the  re- 
quired electrical  energy.  Later  experiments  proved  the  efficacy  of 
filling  the  transformer  cases  with  oil  for  reducing  the  temperature, 
and  thereupon  fifteen  and  thirty  kilowatt  transformers  were  ad- 
vantageously operative,  although  heat  convection  still  continued  of 
such  a  nature  as  to  require  additional  thought  and  labor.  What 
Westinghouse  failed  to  accomplish  was  later  successfully  performed 
by  the  invention  of  Thomson. 

I  am  of  the  opinion  that  the  invention  of  Westinghouse,  consisting 
of  a  combination  of  elements,  unless  anticipated  by  the  prior  state 
of  the  art,  is  a  distinctive  step  forward  in  the  progress  of  electrology, 
in  the  light  of  the  immediate  recognition  which  it  received  by  the 
public.  It  does  not  seem  to  me,  under  the  circumstances,  to  have 
been  obvious  to  those  skilled  in  the  art.  Experiments  were  con- 
tinued to  further  advance  and  make  useful  static  transformers.  In 
speaking  of  the  efficacy  of  the  Thomson  transformer,  and  the  sur- 
prising advance  made  by  this  invention  over  the  state  of  the  art,  Prof. 
Moody,  complainant's  witness,  says: 

"Even  with  this  aid  to  the  cooling  (oil),  however,  the  temperatures  of 
these  15  and  30  kilowatt  sizes  were  much  higher  than  we  deemed  safe^  and 
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many  experimental  forms  were  made  with  the  idea  of  producing  a  design 
which  had  a  larger  external  surface  compared  with  its  Tolume.  Such  di»- 
tortlons  of  the  design  made  it  necessary  to  use  more  material  to  produce 
the  transformer  of  a  given  efficiency  of  operation,  and,  when  finally  a  design 
was  decided  upon  for  manufacture,  there  was  a  disappointing  failure  to  pro- 
duce a  transformer  of  less  cost  per  kilowatt  as  compared  with  the  smaller 
sizes  already  produced  in  large  quantities.  *  *  *  A  later  development, 
therefore,  has  been  the  use  of  coils  of  pipe  through  which  water  can  be  cir- 
culated, and  which  are  placed  in  the  oil  of  the  transformer.  *  *  *  By 
making  use  of  the  various  methods  above  described,  no  insurmountable 
difficulty  has  been  experienced  in  building  the  largest  unit  yet  called  for 
commercially,  which,  as  far  as  my  experience  goes,  stops  at  a  2,500  horse 
power  unit,  equaling  about  1,900  K.  W." 

The  testimony  shows  that  the  experiments  that  were  made  to 
attain  the  desired  efficiency  of  the  transformer  in  the  then  state  of  the 
art  required  thought,  labor,  and  skill  of  exceptional  character.  The 
greatest  advantage,  however,  followed  the  use  of  water  as  a  cooling 
medium  at  a  temperature  materially  lower  than  the  surrounding  air. 
The  superfluous  heat  being  thus  absorbed,  the  difficulty  theretofore 
existing  was  overcome.  No  insuperable  obstacle  was  thereafter 
experienced,  and  the  Thomson  transformers,  capable  of  furnishing 
the  increased  unit  of  horse  power  for  long-distance  commercial  pur- 
poses, went  into  immediate  use.  This  production  was  the  result  of 
invention.  Prior  thereto  what  seemed  to  be  insurmountable  obsta- 
cles were  presented.  When  the  necessity  for  heat  dissipation  was 
gravest,  and  when  further  progress  was  arrested,  no  one  familiar 
with  these  appliances — ^and  many  able  minds  were  engaged  in  elec- 
trical research — came  forward  to  suggest  any  remedial  means  em- 
ploying mere  mechanical  skill  or  knowledge  adaptable  to  similar 
appliances  already  in  the  field.  It  was  only  after  patient  endeavor 
and  laborious  experiment  that  success  was  attained.  Loom  Co.  v. 
Higgins,  105  U.  S.  580,  26  L.  Ed.  1177;  Potts  v.  Creager,  155  U.  S. 
S97f  IS  Sup.  Ct.  194,  39  L.  Ed.  275;  Tooth  Crown  Co.  v.  Richmond 
(C.  C.)  30  Fed.  775;  Vickers  v.  Siddell  '(1890)  15  App.  Cas.  496; 
Manufacturing  Co.  v.  Adams,  151  U.  S.  145,  14  Sup.  Ct.  295,  38  L. 
Ed.  103.  The  public  instantly  recognized  both  patents  in  suit  as  an 
improvement  on  the  prior  art.  Indeed,  the  proofs  show  that  the 
maximum  of  large-size  dry  transformers — transformers  without  sec- 
tional openings  in  the  core,  and  without  the  use  of  oil  as  an  insulat- 
ing material — ^is  10  kilowatts,  or  13  to  14  horse  power,  while  that 
of  the  large-size  transformers  of  the  Westinghouse  patent  in  suit  is 
500  kilowatts,  or  from  650  to  700  horse  power.  The  use  of  coils  of 
pipe  through  which  water  can  be  circulated,  and  which  are  placed 
in  the  oil  of  the  static  transformer,  found  in  the  Thomson  patent,  in- 
creases the  number  of  kilowatts  to  at  least  2,000.  The  union  of  ele- 
ments contained  in  the  two  patents  in  suit  is  not  embraced  or  con- 
tained in  any  similar  patented  devices.  The  defendant  contends  that 
the  various  elements  of  claim  4  in  the  Westinghouse  patent,  and 
claims  i  and  2  of  the  Thomson  patent,  are  old.  0}d  though  some  of 
them  are,  they  have  been  joined  together  for  the  first  time  by  the  pat- 
entees, who  are  the  original  and  first  inventors.  Simple  though  the 
inventions  may  appear,  they  were  produced  as  a  result  of  labor  and 
study.    The  degree  of  labor  and  thought  is  unimportant,  in  view  of 
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the  practical  utility  of  the  invention.  Many  v.  Sizer,  i  Fish.  Pat. 
Cas.  17,  Fed.  Cas.  No.  9,056;  Carr  v.  Rice,  i  Fish.  Pat.  Cas.  198, 
Fed.  Cas.  No.  2,440.  The  combination  adopted  by  the  complainants 
in  each  suit  produces  a  new  result,  dependent  upon  the  union  of  vari- 
ous elements  never  before  combined  together.  The  result  is  not 
merely  an  aggregation  of  the  component  parts,  but  a  co-operation  of 
all  the  elements  producing  a  new  result  by  their  union.  Hailes  v. 
Van  Wormer,  20  Wall.  353,  1^2  L.  Ed.  241 ;  Reckendorfer  v.  Faber, 
92  U.  S.  357,  23  L.  Ed.  719;  Pickering  v.  McCuUough,  104  U.  S.  318, 
26  L.  Ed.  749. 

I  have  given  examination  to  such  of  the  patents  as  are  claimed  on 
argument  to  anticipate  the  combinations  of  the  patents  in  suit.  I  in- 
cline to  the  belief  that  the  elements  of  the  patents  in  suit,  constitut- 
ing the  combination  for  which  the  patents  were  issued,  are  not  antici- 
pated. I  have  already  stated  that  in  my  judgment  the  various 
elements  found  in  both  patents  sued  on  have  never  before  been 
combined  together,  and  that  the  union  of  elements  contained  in  each 
patent  is  not  embraced  in  any  similar  patented  inventions.  The  com- 
bination itself  being  new,  the  effectiveness  and  efficiency  of  both 
transformers  being  increased, — ^a  fact  quickly  recognized  by  the 
public, — it  becomes  obviously  unnecessary  to  especially  point  out  in 
detail  the  various  differentiating  structural  features  found  in  patents 
claimed  to  be  anticipatory.  Many  of  the  patents  cited  to  anticipate 
the  Westinghouse  patent  relate  to  patents  for  dynamo-electric  ma- 
chines and  other  electrical  devices,  including  transformers.  None  of 
them^point  out  a  way  to  dissipate  the  heat,  although  a  number  of 
them  were  designed  to  prevent  waste  energy  produced  by  heat. 
In  none  of  them  is  found  the  combination  of  elements  contained  in 
the  Westinghouse  patent  in  suit.  The  Pike  and  Barnett  patents  are 
for  transformers  immersed  in  oil,  in  a  casing  connected  with  pipes 
passing  to  an  elevated  oil  receptacle  stationed  near  the  transforming 
apparatus,  for  the  purpose  of  increasing  the  radiating  surface.  The 
liquid  is  maintained  in  constant  circulation  around  and  through  the 
coil  by  the  change  of  specific  gravity  due  to  the  change  of  tempera- 
ture of  the  oil.  The  heat  may  be  extracted  by  a  water  jacket  con- 
nected with  the  vessel  containing  the  oil.  In  the  Thomson  patent,  as 
we  have  seen,  a  coil  of  the  pipe  through  which  the  water  constantly 
circulates  passes  through  the  transforming  chamber  and  oil  or  other 
conducting  fluid  contained  therein.  No  extended  external  surface  or 
separate  apparatus  is  required  to  make  the  Thomson  patent  opera- 
tive. A  receptacle  or  chamber  is  constructed  of  sufficient  size  to  con- 
tain one  or  more  transformers  surrounded  by  oil.  The  oil  is  cooled 
in  the  transforming  chamber,  and  not,  as  in  the  Pike  and  Barnett 
patent,  in  a  separate  vessel  elevated  from  the  transformer,  and  evi- 
dently was,  as  the  patent  states,  designed  to  be  built  into  walls  of 
buildings  or  located  in  underground  chambers.  I  do  not  think  these 
patents  anticipate  that  of  Thomson.  None  of  the  others,  in  view 
of  what  has  been  stated,  need  be  discussed. 

The  point  is  made  by  defendant  that,  inasmuch  as  various  claims 
contained  in  the  original  application  filed  in  the  patent  office  for  the 
Westinghouse  patent  in  suit  were  rejected  by  the  commissioner  of 
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patents,  were  thereafter  canceled,  and  substitution  of  other  claims 
allowed,  the  patentee  conceded,  among  other  things,  that  open  spaces 
between  the  coils  were  not  new,  nor  was  it  new  to  have  gas  or  non- 
conducting fluid  adapted  to  circulate  through  the  spaces  and  about 
the  transformer.  All  that  may  have  been  done  by  the  patentee,  yet 
a  patent  for  a  combination  of  old  and  new  elements,  co-operating 
together,  was  granted  him  by  the  patent  office,  and  the  presumption 
of  patentability  to  which  he  is  entitled  by  reason  thereof  has  not  been 
overcome  by  the  defendant.  The  Westinghouse  patent  stated  that 
the  plates  are  preferably  separated,  and  that  it  may  be  preferred  in 
some  instances  to  surround  the  transformer  with  oil  or  paraffin  or 
other  suitable  material.  It  is  stated  by  the  patent  that  "the  converter 
or  transformer  may  be  sealed  in  an  inclosing  case,  and  may  or  may 
not  contain  a  nonconducting  fluid  or  gas."  It  is  insisted  that  these 
are  matters  of  preference  or  recommendation  only,  and  do  not  con- 
stitute essential  features  of  the  patent,  but  this,  however,  must  be 
read  with  claim  4  of  the  patent.  It  is  quite  true  that  a  feature  which 
is  mentioned  only  by  way  of  recommendation  in  describing  an  in- 
vention must  usually  be  considered  as  a  subordinate,  and  not  an 
essential,  part  of  the  patent.  HoUiday  v.  Pickhardt  (C.  C.)  29  Fed. 
853;  Sewall  v.  Jones,  91  U.  S.  171,  23  L.  Ed.  275;  Ansonia  Brass  & 
Copper  Co.  v.  Electrical  Supply  Co.,  144  U.  S.  11,  12  Sup.  Ct.  601,  36 
L.  Ed.  327;  Krajewski  v.  Pharr,  44  C,  C.  A.  572,  105  Fed.  514.  But 
the  claim  upon  which  complainant  relies  still  clearly  indicates  the  in- 
tention of  the  patentee  to  claim  as  essential  the  features  described  by 
the  specifications  as  preferably  employed. 

Decree  for  complainant  may  be  entered  in  each  case. 


•PORTER  et  al.  v.  SINGLE-TUBE  AUTOMOBILE  &  BICYCLE  TIRE  CO. 

(Circuit  Court  of  Appeals,  First  Circuit    December  12,  1901.) 

No.  362. 

Patentf^Anticipation— Pneumatic  Tires. 

Tbe  Tillinghast  patent.  No.  497,071,  for  a  pneumatic  tire  known  a9 
the  "single-tube  tire"  and  composed  of  an  inner  rubber  air  tube,  an 
outer  rubber  covering,  and  an  intervening  fabric  inseparably  united  by 
vulcanization,  was  not  anticipated,  and  is  valid.  The  invention,  however, 
is  fully  covered  by  claim  2,  and  claim  1  is  invalid,  as  too  broad. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Massachusetts. 
For  opinion  of  circuit  court,  see  Dodge  v.  Porter,  98  Fed.  624. 

E.  S.  Mansfield,  for  appellants. 

Frederick  P.  Fish  and  William  K.  Richardson  (William  A.  Red- 
ding, on  the  brieO,  for  appellee. 

Before  PUTNAM,  Circuit  Judge,  and  ALDRICH  and  BROWN, 
District  Judges. 

PER  CURIAM.  It  was  not  contended  at  the  hearing,  either  in 
the  court  below  or  before  us,  that  the  publication  by  Boothroyd  of 
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December  3,  1890,  anticipated  the  invention  in  litigation.  Neither 
are  we  sufficiently  advised  whether  the  record  is  in  condition  to  prop- 
erly determine  such  a  contention  if  made.  We  give  no  intimation  of 
what  our  conclusion  would  be  if,  in  these  respects,  the  conditions 
were  other  than  they  are.  We  are  of  the  opinion  that  claim  2  fully 
and  correctly  represents  the  invention  of  the  patent,  and  that  claim 
I  is  too  broad  to  be  valid.  With  these  reservations,  after  thorough 
examination  and  careful  consideration  of  the  record,  we  concur  in 
the  conclusion  of  the  circuit  court,  and  with  the  line  of  reasoning  by 
which  the  conclusion  was  reached. 

The  decree  of  the  circuit  court  is  modified  so  far  as  to  adjudge 
claim  I  invalid,  and  the  case  is  remanded  to  that  court,  with  directions 
to  proceed  accordingly;  and  the  appellee  recovers  the  costs  of  ap- 
peal. 


WESTINGHOUSB  AIR  BRAKE  CO.  r.  NEW  YORK  AIR  BRAKE  CO, 

(Circuit  Court,  N.  D.  New  York.    December  20,  1901.) 

No.  6,632. 

Patbktb— In FRiNGKMENT— Engineer's  Valve  for  Controllino  Atr  Brakes. 
The  Westinghouse  &  Moore  patent,  No.  401,916,  for  an  improved  engi- 
neer's brake-vaive,  designed  to  seciure  an  equalization  of  pressure 
throughout  the  longest  train  pipe,  so  that  the  brakes  on  all  the  cars  are 
released  at  substantially  the  same  time  where  the  train  has  been 
slowed  down,  or  has  made  a  service  stop,  and  which  is  accomplished 
by  a  piston  which  closes  the  discharge  valve  automatically  and  slowly, 
was  not  anticipated,  and  is  valid,  and  the  device  shown  wa&  the  first 
reliable  and  efficient  one  for  the  purpose,  and  is  of  a  high  degree  of 
merit.  The  patent  construed,  and  h^ld  infringed  by  a  valve  made  In 
accordance  with  the  Vaughan  and  McKee  patent.  No.  504,290. 

In  Equity.     Suit  for  infringement  of  patent.     On  final  hearing. 

Frederic  H.  Betts,  George  H.  Christy,  J.  Snowden  Bell,  and  F.  G. 
Fincke,  for  complainant. 

Frederick  P.  Fish,  Charles  Neave,  and  J.  T.  A.  Doolittle,  for  de- 
fendant. 

COXE,  District  Judge.  This  is  an  equity  suit  for  the  infringement 
of  letters  patent  No.  401,916,  granted  to  George  Westinghouse  and 
Frank  Moore  April  23,  1889,  for  an  improved  engineer's  brake-valve. 
By  means  of  this  mechanism,  which  is  located  in  the  cab  of  the  loco- 
motive, the  engineer  is  able  to  exercise  the  necessary  control  over 
the  brakes  of  the  entire  train,  whether  long  or  short.  The  specifica- 
tion contains  the  following  general  statement : 

"Our  invention  relates  to  applia&ces  employed  in  automatic  brake  mechan- 
isms for  effecting  and  regulating  the  supply  of  air  under  pressure  from  a 
main  reservoir  or  source  of  supply  to  a  brake  or  train  pipe  in  the  release 
of  the  brakes,  and  Its  exhaust  from  the  brake-pipe  into  the  atmosphere  in  tlie 
application  of  the  brakes.  The  object  of  our  Invention  is,  primarily,  to 
provide  for  such  gradual  opening  and  closure  of  the  valve  which  controls 
the  discharge  of  air  from  the  brake-pipe  as  to  cause  a  substantial  equaliza- 
tion of  pressure  in  the  brake-pipe  and  uniform  application  of  the  brakes 
throughout  the  length  of  the  train,  and  obviate  the  liability  to  rtiease  the 
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brakes  on  the  forward  care  In  long  trains,  -which  has  heretofore  been  found 
to  be  induced  by  an. Inequality  of  pressure  in  the  brake-pipe  occasioned  by 
the  quick  release  of  a  considerable  quantity  of  air  and  the  sudden  closure 
of  the  discharge-Talve  thereafter,  and  from  which  the  breaking  of  tiie  train 
into  two  or  more  sections  has  sometimes  resulted.  A  further  object  of  our 
tnrention  is  to  effect  a  simplification  of  structure  and  preyent  the  access  to 
the  yalre-operating  piston  of  grease  or  other  foreign  matter  tending  to  clog 
or  interfere  with  its  free  and  normal  movementa" 

The  claims  alleged  to  be  infringed  are  the  third,  fourth,  sixth,  sev- 
enth, eighth  and  ninth.    They  are  as  follows : 

"(3)  In  an  engineer's  brake-valve,  the  combination  of  a  movable  abutment 
fitted  to  work  in  a  chamber  communicating  with  a  brak&>pipe  connection  on 
one  side  of  the  abutment,  a  discharge- valve  connected  to  said  abutment  and 
controlling  a  pipe  leading  from  the  brake-pipe  connection  to  the  atmosphere, 
a  supply-port  for  establishing  equilibrlimi  of  brake-pipe  pressure  in  the  cham- 
ber on  opposite  sides  of  the  abutment,  an  exhaust-port  for  relieving  pressure 
in  the  chamber  on  the  side  of  the  abutment  opposite  that  which  is  in  com- 
munication with  the  brake^pipe  connection,  and  a  regulating-valve  controlling 
said  supply  and  exhaust  ports,  substantially  as  set  forUi. 

*'(4)  In  an  engineer's  brake-valve,  the  combination  of  a  valve  casing  or 
chamber,  a  main  air-reservoir  connection  and  a  brake-pipe  connection  leading 
thereinto,  a  direct  supply-port  formed  in  a  valve-seat  in  the  chamber  and 
adapted  to  establish  direct  communication  between  said  connections,  a  mov- 
able abutment  fitted  to  work  in  a  chamber  in  the  casing  communicating  on 
one  side  of  the  abutment  with  the  brake-pipe  connection,  a  discharge- valve 
cimnected  to  said  abutment  and  controlling  a  passage  from  the  brake-pipe 
connection  to  tho  atmosphere,  an  equalizing  supply-port  leading  from  the 
abutm«2nt-chambar  to  the  valve-seat  on  the  side  of  the  abutment  opposite 
to  tha'«:  whicH  io  opt»n  to  the  brake-pipe  connection,  and  a  regulating-valve 
woi'king  on  the  valve^seat  and  controlling  the  direct  supply  and  equalizing 
ports,  substunfially  as  set  forth." 

"(6)  In  an  engineer's  brake-val^e,  the  combination  of  a  valve  casing  or 
chamber,  a  main  air-reservoir  connection  and  a  brake-pipe  connection  lead- 
ing thereinto,  a  direct  supply-port  formed  in  a  valve-seat  in  the  chamber 
and  adapted  to  establish  direct  communication  between  said  connections, 
a  movable  abutment  fitted  to  work  in  a  chamber  communicating  on  one  side 
of  the  abutment  with  the  brake-pipe  connection,  a  discharge-valve  connected 
to  said  abutment  and  controlling  a  passage  from  the  brake-pipe  connection 
to  the  atmosphere,  an  equalizing  supply-port  leading  from  the  abutment- 
chamber  to  the  valve-seat  on  the  side  of  the  abutment  opposite  to  that  which 
Is  open  to  the  brake-pipe  connection,  an  exhaust-port  leading  from  the  valve- 
seat  to  the  atmosphere,  and  a  regulating-valve  working  on  the  valve-seat 
and  controlling  the  several  port-openings  therein,  substantially  as  set  forth. 

"(7)  In  an  engineer's  brake-valve,  the  combination  of  a  valve  casing  or 
chamber,  a  main  air-reservoir  connection  and  a  brake-pipe  connection  lead- 
ing thereinto,  a  direct  supply-port  formed  in  a  valve-seat  in  the  chamber  and 
adapted  to  establish  direct  communication  between  said  connections,  a  direct 
exhaust-passage  leading  from  the  valve-seat  to  the  atmosphere,  and  a  regu- 
lating-valve working  on  the  valve-seat  and  controlling  the  direct  supply- 
passage  and  having  a  refcess  or  cavity  adapted  to  establish  communication 
between  the  brake-pipe  connection  and  the  direct  exhaust-passage,  sub- 
stantially as  set  forth. 

"(8)  In  an  engineer's  brake-valve,  the  combination  of  a  valve  casing  or 
chamber,  a  main  air-reservoir  connection  and  a  brake-pipe  connection  leading 
thereinto,  a  direct  supply-port  formed  in  a  valve-seat  In  the  chamber  and 
adapted  to  establish  direct  communication  between  said  connections,  a  direct 
exhaust-passage  leading  from  the  valve-seat  to  the  atmosphere,  a  discharge- 
valve  controlling  an  independent  exhaust-passage  from  the  brake-pipe  con- 
nection, a  movable  abutment  connected  to  the  discharge-valve,  and  a  regur 
lating-valve  controlling  ports  by  which,  respectively,  an  equilibrium  of  pre^ 
sure  is  established  and  a  difference  of  pressure  is  etfected  on  opposite  sides 
Of  th«  abutment,  and  also  controlling  communication  between  tibe  direct       t 
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supply-port  and  the  brake-pipe  connection  and  between  the  brake  connection 
and  the  direct  exhaust-passage,  substantially  as  set  forth. 

*'(9)  In  an  engineer's  brake-valve,  the  combination  of  a  movable  abutment 
fitted  to  work  in  a  chamber  communicating  with  a  brake-pipe  connection  on 
one  side  of  the  abutment,  a  supplemental  reservoir  communicating  with  said 
chamber  on  the  other  side  of  the  abutment,  a  discharge- valve  connected  to 
said  abutment  and  controlling  a  pipe  leading  from  the  brake-pipe  connection 
to  the  atmosphere,  a  supply-port  for  establishing  equilibrium  of  brake-pipe 
pressure  in  the  chamber  on  opposite  sides  of  the  abutment,  an  exhaust-port 
for  relieving  pressure  in  the  chamber  on  the  side  of  the  abutment  opposite 
that  which  is  in  communication  with  the  brake-pipe  connection,  and  a  regu- 
lating-valve controlling  said  supply  and  exhaust  ports,  substantially  as  set 
forth/' 

At  the  argument  it  was  stated  by  complainant's  counsel  that  in 
their  judgment  the  fourth  and  eighth  claims  contain  the  best  ex- 
position of  the  invention.  The  defendant's  valve  is  made  under  let- 
ters patent  No.  504,290,  granted  to  Vaughan  &  McKee,  August  29, 
1893.  The  only  defense  argued  is  that  of  noninfringement.  Mr. 
Westinghouse  was  a  pioneer  in  this  art.  The  first  air  brake  was 
invented  by  him  in  1868.  This  was  known  as  the  "straight  air  brake" 
and  although  it  was  a  most  meritorious  invention  the  defects  and 
limitations  were  early  demonstrated.  Improvements  soon  followed, 
and  in  1872  Mr.  Westinghouse  invented  the  "automatic  air  brake" 
which  was  followed  in  1886-87  by  the  "quick  action  automatic  air 
brake."  By  these  inventions  an  exceedingly  efficient  system  of  quick 
acting  power  brakes  was  produced.  As  these  earlier  .patents  have 
been  the  subject  of  protracted  litigation  between  these  parties  and 
as  the  inventions  covered  thereby  have  been  carefully  described  and 
analyzed  in  previous  decisions  it  is  not  necessary  to  review  the  prior 
art  in  detail  or  repeat  what  the  courts  have  said  regarding  it.  59 
Fed.  581 ;  11  C.  C.  A.  528,  63  Fed.  962;  65  Fed.  99;  69  Fed.  715; 
77  Fed.  616.  A  perusal  of  these  decisions  will  demonstrate  the  ex- 
tent of  Mr.  Westinghouse's  contributions  to  the  art.  He  was  con- 
stantly engaged  in  an  efTort  to  correct  existing  defects,  and,  as'  new 
difficulties  arose,  he  set  himself  to  the  task  of  overcoming  them 
with  a  persistency  that  never  faltered.  The  present  system  is  the 
evolution  of  a  quarter  of  a  century  of  patient  and  restless  endeavor. 

The  patent  in  suit  relates  to  an  improvement  designed  to  remedy 
certain  defects  which  were  developed  when  a  long  train  was  being 
stopped  at  stations  or  slowed  down  without  being  brought  to  a  stand- 
still. Prior  to  the  invention  in  question  the  engineer  in  making  a 
service  stop  or  in  slowing  down  opened  his  brake-valve  a  little,  per- 
mitting the  escape  of  a  small  quantity  of  air,  and  then  slowly  closed 
the  valve.  The  closing,  being  regulated  by  hand,  was  not  uniform 
and  sudden  action  was  frequently  followed  by  serious  consequences 
resulting  in  damage,  inconvenience  and  delay,  and  a  possible  loss  of 
life  and  limb.  The  reason  that  the  handclosed  valve  was  imperfect 
and  dangerous  may  be  briefly  stated.  In  order  to  set  the  brakes  a  re- 
duction of  pressure  in  the  train  pipe  is  necessary.  The  air  is  released 
by  the  valve  on  the  locomotive  and  the  brakes  at  the  forward  end  of 
the  train  are  the  first  to  feel  the  effect  of  the  opening  of  the  valve.  In 
the  meantime  the  compressed  air  in  the  rear  portions  of  the  train 
pipe,  which  on  freight  trains  is  often  over  a  third  of  a  mile  in  length, 
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is  moving  towards  the  vent  with  increasing  momentum.  If  the  vent 
be  suddenly  closed  the  air  is  piled  up,  so  to  speak,  at  'the  forward 
end  of  the  pipe  thus-exerting  sufficient  pressure  to  release  the  brakes 
on  the  cars  at  the  front  end  of  the  train.  The  forward  surging  of 
the  air  operates  to  set  the  rear  brakes  and  release  the  front  brakes 
thus  causing  the  train  to  be  pulled  apart.  The  defect  was  a  serious 
one;  every  one  recognized  it  and  its  cause,  but  for  a  long  period 
no  one  found  a  satisfactory  cure.  What  was  needed  was  an  en- 
gineer's valve  which  would  secure  a  uniform  reduction  of  pressure 
throughout  the  longest  train  pipe,  so  that  the  brakes,  on  all  the 
cars  alike,  would  be  released  at  the  same  time.  After  several  years 
of  experiment  such  a  valve  was  secured  by  the  efforts  of  Westing- 
house  and  Moore.  They  succeeded  in  producing  a  slow  closing  of 
the  vent  port,  which  closing  is  accomplished  automatically  beyond 
the  volition  and  control  of  the  engineer.  His  work  is  done  when  • 
he  opens  and  closes  the  cock  which  reduces  the  pressure  in  the 
chamber  above  a  piston  connected  by  a  stem  to  the  vent  valve, 
which  is  raised  from  its  seat  by  the  unreduced  pressure  below  the 
piston.  The  opening  of  the  vent  port  gradually  reduces  the  pres- 
sure below  the  piston  until  it  is  less  than  the  pressure  above  and  thus 
the  valve  will  close,  slowly  at  first,  but  more  and  more  slowly  as 
the  pressure  above  and  below  is  equalized,  until  the  final  resting 
of  the  valve  on  its  seat  is  almost  imperceptible.  All  this  is  accom- 
plished by  the  patented  device  which,  though  scarcely  larger  than 
an  ordinary  teapot,  is  a  complicated  labyrinth  of  valves,  ports,  cham- 
bers and  passages  which  it  is  difficult  to  describe  except  diagram- 
matically.  It  is  enough  to  say  for  present  purposes  that  it  accom- 
plished the  desired  result.     In  the  language  of  the  specification : 

**The  slow  and  gradual  downward  movement  of  the  piston  In  closing  the 
discharge-valve  admits  of  a  sufficient  time  for  the  equalization  of  pressure 
throughout  the  entire  length  of  the  brake-pipe  and  thereby  insures  a  sub- 
stantially uniform  application  of  the  brakes  on  all  the  cars  of  a  long  train." 

« 

In  short,  the  patented  valve  is  an  almost  perfect  train  controller. 

That  the  complainant's  valve  involves  invention  is,  of  course,  con- 
ceded and  that  it  was  invention  of  a  high  order  cannot  be  suc- 
cessfully disputed.  It  was  the  first  engineer's  valve  which  gave  him 
complete  control  of  a  very  long  train  under  all  ordinary  conditions. 
It  was  the  first  valVe,  having  these  characteristics,  which  was  com- 
mercially successful.  There  is  nothing  in  the  prior  art  which  ma- 
terially affects  the  invention  except  what  was  done  by  Mr.  Westing- 
house  himself.. 

It  is  argued  by  the  defendant  that  in  view  of  the  prior  Westing- 
house  structures  the  claims  of  the  patent  in  suit  must  be  limited  so 
that  they  do  not  include  the  defendant's  device.  It  must  be  admit- 
ted that  this  proposition  is  one  that  does  not  commend  itself  strongly  * 
to  a  court  of  equity.  The  court  should  not,  it  would  seem,  be  over- 
zealous  in  searching  in  the  complainant's  own  arsenal  for  a  weapon 
with  which  to  give  the  coup  de  grace  to  the  patent.  If  the  inventor 
has  previously  given  his  invention  to  the  public  there  should  be 
no  hesitation  in  saying  so,  but  care  should  be  taken  not  to  con- 
found the  perfected  and  operative  structure  with  prior  experiments 
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and  ineffectual  attempts  to  reach  results.  The  thing  that  succeeds 
should  not  be  destroyed  by  the  thing  that  failed.  To  restrict  the 
claims  within  such  narrow  limits  that  every  ingenious  mechanic 
can  infringe  with  impunity  is  to  destroy  the  patent..  The  new  re- 
sult accomplished  by  the  invention  was  the  absolute  control  by 
the  engineer  of  a  long  train  of  cars  while  "graduating"  or  mak- 
ing "service"  stops.  This  was  done  by  the  automatic  slow  closing 
of  the  vent-valve,  the  following  being  the  principal  elements  of  the 
invention:  First.  A  direct  supply-port  between  the  main  reservoir 
and  the  train-pipe.  Second.  A  piston  for  operating  the  vent  valve. 
Third.  A  supply  port  for  equalizing  the  pressure  on  opposite  sides 
of  the  piston.  Fourth.  A  regulating  valve  controlling  the  direct 
supply  from  reservoir  to  train  pipe  and  the  pressure  of  the  abut- 
ment chamber.  The  essence  of  the  invention,  therefore,  is  the  com- 
bination of  the  foregoing  elements  to  produce  the  result  as  stated. 
In  order  to  defeat  or  seriously  limit  the  patent  a  similar  combina- 
tion producing  a  like  result  must  be  found  in  the  prior  art.  A 
combination  similar  in  some  particulars,  but  which  failed  to  ac- 
complish the  result  in  question,  and  by  that  is  meant  the  automatic 
slow  closing  of  the  valve,  will  be  insufficient  to  .destroy  the  patent. 
Unquestionably  the  best  references  introduced  by  the  defendant  are 
the  two  engineer's  valves  known  as  "B  12"  and  "C  7."  These 
were  both  constructed  under  the  supervision  of  Mr.  Westinghouse 
and  were  tentatively  introduced  by  the  complainant.  About  100 
of  the  B  12  valves  were  made  in  1885,  1886  and  1887,  and  2,116 
of  the  C  7  valves  were  made  in  1887  and  1888.  Seventy-five  of  the 
former  and  all  of  the  latter  were  put  into  actual  use  on  locomotives. 
The  complainant  insists  that  neither  of  these  can  be  considered 
for  the  reason  that  they  were  merely  experimental  steps  which,  in 
January,  1889,  finally  culminated  in  the  completed  invention.  As- 
suming that  they  belong  legitimately  to  the  prior  art  it  will  only 
be  necessary  to  examine  the  C  7  valve  as  the  two  are  admitted 
*to  be  essentially  similar  and  the  C  7  is  not  only  simpler  in  construc- 
tion but  was  the  successor  of  B  12  in  the  art.  No  long  description 
of  the  C  7  valve  or  minute  comparison  with  the  patented  valve 
is  necessary  to  show  its  similarity  in  appearance  and  general  method 
of  operation.  This  is  obvious  and  the  reason  is  also  obvious,  for 
they  were  made  by  the  same  person.  The  oper^ative  parts  were  re- 
tained by  him  arid  his  attention  was  devoted  to  improvements  in 
the  inoperative  parts. 

The  crucial  question  will  be  reached  more  quickly  if  the  examina- 
tion be  confined  to  the  differences  rather  than  the  similarities,  for  it 
is  upon  these  differences  that  the  invention  rests.  Let  it  be  assumed, 
then,  that  the  two  devices  are  substantially  alike  except  in  the 
mechanism  designed  to  produce  uniform  reduction  in  a  long  tfain- 
pipe,  viz. :  the  discharge-valve  and  the  means  for  slowly  closing  it. 
Generally  speaking  the  difference  between  the  patented  valve  and 
the  C  7  valve  is  that  the  former  operates  successfully  and  the  latter 
does  not;  the  one  succeeded,  the  other  failed;  the  jone  was  tried 
and  went  into  general  use;  the  other  was  tried,  found  wanting  and 
discarded.  The  reasons  for  this  will  be  found  when  the  differences 
'  ■    '  ''  (  ^ 
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between  them  are  understood.  These  may  be  summarized  as  fol- 
low^s:  The  C  7  valve  did  not  have  the  following  features  of  the 
patent :  (i)  A  direct  supply-port  formed  in  the  valve-seat.  (2)  The 
imperforate  piston  of  the  patent.  (3)  Means  to  secure  reciprocal 
equalization  of  pressures  between  the  chambers  separated  by  the 
perforated  piston.  (4)  An  equalizing  supply-port,  under  the  control 
of  the  engineer,  for  the  passage  of  air  in  either  direction  to  establish 
and  maintain  absolute  equilibrium  while  the  device  was  in  the  run- 
ning position.  The  valve  C  7  did  have  the  following  features  not 
found  in  the  patent:  (i)  A  perforated  valvular  abutment  through 
which  air  could  pass  in  one  direction  only.  (2)  A  spring-seated 
check-valve  located  on  the  under  side  of  the  abutment  and  closing  the 
apertures  therein  so  that  the  pressure  above  must  be  sufficient  to 
overcome  the  force  of  the  spring  before  the  air  in  the  upper  chamber 
can  reach  the  lower  chamber.  (3)  A  valve-seat  so  constructed  that 
dirt  lodging  there  prevents  the  valve  from  closing,  thus  permitting 
the  free  passage  of  air  from  one  side  of  the  abutment  to  the  other. 
(4)  A  stop-cock  by  which  the  device,  in  case  it  failed  to  operate, 
could  be  converted  into  an'  ordinary  three-way  cock.  One  of  the 
complainant's  experts  tersely  sums  up  his  opinion  of  the  two  valves 
as  follows: 

"As  to  the  value  of  differences  between  the  two  valves,  there  scarcely 
can  be  a  comparison,  for  the  reason  that  the  C  7  valve  is  impractical  and 
inoperative,  and  it  is  doubtful,  if  tlie  railroads  had  to  depend  upon  it 
whether  the  quick-action  brake  of  to-day  could  be  used  with  any  degree  of 
certainty  or  usefulness;  whereas  the  valve  of  the  patent  in  suit  is  of  the 
highest  value,  as  it  not  only  overcame  all  the  existing  difficulties,  but  afforded 
a  reliable  aod  practical  means  by  which  the  quick-action  brakes  are  made 
so  useful  and  effective  in  handling  the  long  and  heavy  trains  of  the  present  * 
time.  Furthermore,  the  valve  of  the  patent  in  suit  was  the  first  in  the  art 
to  fully  and  completely  fulfill  all  the  requirements  found  necessary  in  the 
manipulation  of  the  quick-action  brakes,  and,  therefore,  its  value  is  un- 
questioned when  compared  with  all  brake-valves  preceding  it." 

The  differences  thus  briefly  outlined  are  radical  and  important. 
Vhe  changes  made  in  the  old  valve  were  sufficient  to  transform  a 
useless  machine  into  a  highly  useful  one.  Conceding  that  the  C  7 
valve  was  presented  to  the  public  the  court  is  unable  to  understand 
why  the  gift  carried  with  it  the  subsequent  improvements  which 
made  it  a  successful  structure.  Giving  to  everything  legitimately  in 
the  prior  art  its  full  significance,  nothing  is  found  there  which  seri- 
ously limits  the  claims  in  the  essential  features  upon  which  the  in- 
vention rests. 

As  before  stated  the  defendant's  valve  is  made  under  the  patent  to 
Vaughan  and  McKee.     In  the  specification  they  say: 

"Briefly  stated,  as  one  broad  feature  of  our  Invention,  we  combine  with 
the  train-pipe  and  valve-mechanism  for  opening  and  closing  the  exhaust 
therefrom,  a  controller,  for  effecting  the  exhaust  closing  movement  of  said 
valve-mechanism,  comprising  a  chamber  charged  with  fluid  under  pressure 
and  closed  during  exhaust  from  train-pipe,  and  a  movable  body,  such  as  a 
piston,  subject  to  the  train-pipe  pressure  on  one  side  and  to  pressure  from 
said  chamber  on  the  other,  which  movable  body,  under  the  reducing  pressure 
in  the  train-pipe  will  be  compelled  to  move  by  the  pressure  from  said  closed 
chamber  and  may  be  made  to  effect  the  exhaust  closing  movement  of  said 
valve-mechanism.*' 
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In  appearance  the  defendant's  valve  is  very  different  from  the  pat- 
ented structure.  It  is  a  slide  instead  of  a  rotary  valve,  the  piston 
moves  horizontally  instead  of  vertically,  the  cut-off  valve  is  carried 
by  a  piston-lever  and  the  other  parts  have  been  shifted,  changed  and 
rearranged,  but  on  closer  analysis  it  will  be  found  that  the  essence 
of  the  invention  is  present.  There  is  the  equalized  piston,  having 
no  perforations  through  it,  to  close  the  vent-port  automatically  and 
slowly  and  there  is  the  direct  passage  from  the  main  reservoir  to 
the  train-pipe.  In  fact,  when  a  "service"  or  "graduated"  application 
is  used  on  a  long  train  the  operation  is  substantially  identical  w\th  the 
device  of  the  patent.  An  analysis  of  the  fourth  claim,  for  instance, 
will  disclose  a  combination  in  an  engineer's  valve  having  the  follow- 
ing elements:  (i)  A  valve  casing  or  chamber.  (2)  A  main  air- 
reservoir  connection  and  a  brake-pipe  connection  leading  thereinto. 

(3)  A  direct  supply-port  formed  in  a  valve-seat  in  the  chamber  and 
adapted  to  establish  direct  communication  between  said  connections. 

(4)  A  movable  abutment  fitted  to  work  in  a  chamber  in  the  casing 
communicating  on  one  side  of  the  abutment  with  the  brake-pipe  con- 
nection. (5)  A  discharge-valve  connected  to  said  abutment  and 
controlling  a  passage  from  the  brake-pipe  connection  to  the  atmos- 
phere. (6)  An  equalizing  supply-port  leading  from  the  abutment- 
chamber  to  the  valve-seat  on  the  side  of  the  abutment  opposite  to 
that  which  is  open  to  the  brake-pipe  connection.  (7)  A  regulating- 
valve  working  on  the  valve-seat  and  controlling  the  direct  supply 
and  equalizing  ports.  The  claim  being  for  a  combination  it  is  im- 
material that  some,  or  all,  of  the  elements  are  found  in  prior  struc- 
tures unless  they  were  assembled  in  an  analogous  combination. 

There  is  no  controversy  regarding  the  elements  of  the  claim  ex- 
cept as  to  No.  6.  The  complainant  insists  that  the  equalizing  sup- 
ply-port is  the  passage  marked  36  on  the  drawing  and  the  defendant 
contends  that  it  is  the  passage  marked  32.  The  equalizing-port  36  is 
not  found  in  the  prior  structures,  it  performs  a  function  not  per- 
formed by  the  coiled  springs  of  those  devices  and  maintains  a  perfect 
equality  of  train-pipe  pressure  above  and  below  the  piston  when  the 
train  is  runningw  At  one  end  this  passage  opens  into  the  chamber 
above  the  piston  and  at  its  other  end  communicates  with  passages 
leading  to  the  chamber  beneath  the  piston,  and,  as  the  complainant's 
expert  admits,  it  "insures  a  substantial  equality  between  the  load  on 
the  valve  and  train-pipe  pressure,  even  though  the  latter  may  vary 
more  or  less  from  normal  while  in  running  position,  a  function  which 
is  not  performed  by  the  spring  in  the  B  11  valve."  That  this  element 
— No.  6— is  an  equalizing  supply-port  is  conceded  and  that  it  leads 
"from  the  abutment-chamber  to  the  valve-seat  on  the  side  of  the 
abutment  opposite  to  that  which  is  open  to  the  brake-pipe  connec- 
tion" cannot  be  disputed.  No  reason  is  perceived  why  this  element 
should  be  rejected  and  another  substituted  which  renders  the  com- 
bination ineffectual  for  the  accomplishment  of  the  desired  result. 
The  port  32  is  intended  for  recharging  the  supplemental  reservoir. 
When  this  is  done  port  36  is  also  open  and  is  performing  its  equaliz- 
ing function  on  both  sides  of  the  piston.  Port  32  does  not  do  this,  but 
does  assist  in  the  equalization  of  the  main  reservoir  pressure  through- 
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out  the  train-pipe.  It  is  thought,  therefore,  that  element  No.  6  re- 
fers to  port  or  passage  36.  That  elements  i,  2,  3,  6,  as  just  con- 
strued, and  7  are  found  in  the  defendant's  structure  is  too  plain  for 
argument.  That  4  and  5  are  also  found  there  is  clearly  established. 
In  the  defendant's  valve  there  is  an  imperforate  piston  working  in 
a  chamber  and  moving  automatically  to  close  the  vent-valve  grad- 
ually and  thus  secure  equalization  of  train-pipe  pressure.  In  func- 
tion and  result  the  two  pistons  are  identical,  the  only  difference 
being  that  the  movement  of  one  is  perpendicular  and  of  the  other 
horizontal.  Of  course,  such  changes  of  form  are  wholly  immaterial. 
The  discharge-valve  is  also  found  in  defendant's  structure.  This 
valve Js  moved  laterally  by  the  piston  and  slowly  closes  the  passage 
to  the  atmosphere.  The  eighth  claim  is  the  same  as  the  fourth  with 
an  additional  element  added,  namely,  "a  direct  exhaust-passage  lead- 
ing from  the  valve-seat  to  the  atmosphere."  This  exhaust-passage 
is  found  in  the  defendant's  structure. 

It  is  thought  that  the  claims  are  valid  and  infringed. 

The  other  claims,  speaking  generally,  are  repetitions  of  the  fourth 
and  eighth.  In  some  instances  unimportant  features  are  omitted  and 
in  others  new  features  are  included,  but  they  all  contain  the  essential 
elements  of  the  invention,  except  the  seventh,  which  omits  all  refer- 
ence to  the  equalizing-piston  and  supply-port,  which  are  features  of 
fundamental  importance.  All  of  the  claims,  technically  are  infringed, 
but  claim  7  is  of  doubtful  validity,  and  claims  3,  6  and  9  do  not  seem 
necessary  in  addition  to  claims  4  and  8.  These  latter  claims  secure 
to  the  complainant  every  right  to  which  it  is  entitled  and  the  court, 
as  now  advised,  can  see  little  reason  for  including  others.  The 
courts  have  frequently  expressed  their  disapprobation  of  multiply- 
ing claims  unnecessarily  and  the  complainant  on  reflection  may  be 
convinced  that  the  course  of  wisdom  and  prudence  requires  the  omis- 
sion from  the  decree  of  all  doubtful  and  unnecessary  claims.  This 
question  need  not  be  determined  now,  but  may  await  the  settlement  of 
the  decree.  Westinghouse  and  Moore  were  the  first  to  construct  a 
perfectly  reliable  and  highly  efficient  enerineer's  brake-valve.  The 
features  which  combine  to  make  the  defendant's  valve  successful  were 
appropriated  directly  from  the  patented  structure. 

The  complainant  is  entitled  to  a  decree* 


SEIDENBERG  ▼.  DAVIDSON. 
(Circuit  Court,  S.  D.  New  York.    December  7.  1901.) 

Patkwts— Surra  for  Infrtngkment— Prkliminart  Injunction. 

Preliminary  iujunctions  are  not  gmntecl  on  patents  of  recent  date^ 
wbere  there  has  been  no  adjudication  sustaining  the  patent  and  ltd 
validity  \9  contested,  but  where  there  is  no  prior  patent  or  publication 
submitted,  nor  any  statement  aa  to  the  prior  state  of  the  art,  the  pre- 
sumption arising  from  the  granting  of  the  patent  is  sufficient  to  warrant 
the  Issuing  of  an  Injunction  when  Infringement  appears. 

Same— Infrtnobmbnt— Chthnet  (owl. 

The  S^idenberg  patent.  No.  674.1M0,  for  a  chimney  cowl,  claim  1«  hdd 
Infringed  en  motion  for  preliminary  injunction. 
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In  Equity.  Suit  for  infringement  of  patent.  On  motion  for  pre- 
liminary injunction. 

Hillquit  &  Hillquit,  for  the  motion. 
Charles  Lyon  Russell,  opposed. 

LACOMBE,  Circuit  Judge.  Counsel  for  defendant  is  misinform- 
ed as  to  the  practice.  Preliminary  injunctions  are  not  granted  on 
patents  of  recent  date,  where  there  has  been  no  adjudication  sustain- 
ing the  patent,  and  its  validity  is  contested.  Where,  however,  as  in 
this  case,  there  is  no  prior  patent  or  publication  submitted,  nor  any 
statement  as  to  the  prior  state  of  the  art,  the  presumption  induced 
by  the  granting  of  the  patent  is  sufficient  to  warrant  the  issuing  of 
injunction. 

Under  a  fair  application  of  the  doctrine  of  equivalents,  the  device 
of  defendant  seems  to  infringe  the  patent.  It  has  all  the  improve- 
ments upon  the  older  style  of  cowl,  viz.  an  unobstructed  passage  for 
the  smoke  from  the  chimney  to  the  opening  between  the  wings,  with 
no  bridges  located  in  such  passageway  to  become  incrusted  with 
soot. 

Infringement  ot  the  first  claim  is  found,  and  injunction  pendente 
lite  may  issue. 


BOSTON  TOW  BOAT  CO.  r.  CHASE  MACH.  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    December  3,  1901.) 

No.  897. 

Patents— iNFRiNGBMKi^T— Towing  Machinb. 

The  Shaw  and  Spiegle  patent.  No.  383,917,  for  a  towing  machine, 
describes  a  combination  of  a  cable  drum,  an  engine,  the  shaft  of  which 
is  geared  to  the  drum,  and  a  valve  located  in  the  steam  passage  to  the 
engine  cylinder  or  cylinders,  and  operatively  connected  with  the  shaft 
of  the  drum,  whereby  the  pressure  in  the  engine  cylinder  is  increased 
as  Increased  strain  on  the  cable  causes  the  same  to  be  paid  out,  and 
diminished  as  the  strain  is  lessened  and  the  cable  hauled  In.  In  order 
to  perform  such  function,  and  to  render  the  device  operative,  the  valve 
of  the  combination  must  necessarily  be  what  is  technically  known  in 
mechanics  as  a  pressure-regulating  valve,  and  the  patent  is  not  infringed 
by  a  combination  in  which  an  ordinary  throttle  valve  is  used. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Ohio. 

Harvey  D.  Goulder  and  George  B.  Marty  (S.  K.  Holding  and 
Frank  S.  Masten,  of  counsel),  for  appellant. 
John  O.  Winship  (Albert  E.  Lynch,  of  counsel),  for  appellee. 

Before  LURTON  and  SEVERENS,  Circuit  Judges,  and  WING, 
District  Judge. 

WING,  District  Judge.  In  letters  patent  No.  383,917,  issued  to 
T.  Jackson  Shaw  and  John  M.  Spiegle,  assignors  of  the  appellant, 
which  is  the  foundation  of  the  bill  in  this  case,  claim  i  is  chiefly  re- 
Ved  upon,  and  is  as  follows: 
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"(1)  In  a  towing  maebine,  the  combination,  with  a  cable  drum,  of  an 
engine,  the  shaft  of  which  is  geared  to  said  drum  to  balance  the  load  on  the 
cable,  and  a  pressure-regulating  valve  located  in  the  steam  passage  to  the 
engine  cylinder  or  cylinders,  and  operatively  connected  with  the  shaft  of 
said  drum,  whereby  the  pressure  of  the  engine  cylinder  or  cylinders  is 
increased,  as  increased  strain  on  the  cable  causes  the  latter  to  be  paid  out, 
and  is  diminished  as  the  strain  on  the  cable  is  lessened  and  the  latter  is 
hauled  in,  substantially  as  set  forth.*' 

The  invention  described  and  claimed  in  the  patent  referred  to,  ac- 
cording to  the  construction  put  upon  it  by  counsel  for  the  appel- 
lant, consists  of  the  combination,  in  a  towing  machine,  of  a  cable- 
drum,  an  engine,  the  shaft  of  which  is  geared  to  the  drum,  and  a 
valve  located  in  the  steam  passage  to  the  engine  cylinder  or  cylinders, 
which  is  adapted  to  be  operated  by  the  motion  of  the  drum,  when- 
ever motion  is  imparted  to  it;  and  the  valve  covered  in  the  claim 
for  this  combination,  although  designated  as  a  "pressure-regulating 
valve,"  is  an  ordinary  throttle  valve.  It  is  urged  by  the  appellee 
that  a  pressure-regulating  valve  is  a  well-known  device  in  mechanics, 
by  means  of  which  a  different  degree  of  steam  pressure  may  be 
maintained  on  either  side  of  the  valve;  and  that,  because  the  ap- 
pellee has  used  no  such  valve  in  its  combination,  it  does  not  infringe. 
If  we  should  yield  to  the  contention  of  the  appellant,  and  concede 
that  the  valve  forming  a  part  of  the  combination  claimed  in  its 
patent  is  an  ordinary  throttle  valve,  we  should  have  to  conclude  that 
the  device  could  not  perform  the  functions  described  in  the  specifica- 
tions.   It  is  said  in  the  specifications: 

"When  one  vessel  is  being  towed  by  another  in  a  turbulent  sea,  the  tow 
line,  cable,  or  hawser  is  subjected  to  sudden  alternating  degrees  of  tension, 
consequent  upon  the  changing  relations  of  the  vessels  to  each  other  as  they 
ride  upon  the  waves  or  settle  in  the  troughs  of  the  sea,  and  the  sudden 
strains  on  the  cables  are  sometimes  so  enormous  as  to  be  beyond  the  en- 
durance of  the  cables,  and  the  latter  are,  therefore,  liable  to  be  broken. 
The  object  of  our  Invention  is  to  obviate  this  diflBculty.  This  object  we 
accomplish  by  providing  a  balancing  cable  drum,  the  balancing  being 
effected  by  a  steam  or  air  engine  so  geared  to  the  drum  that  the  normal 
pressure  of  the  engine  cylinder  or  cylinders  will  balance  the  normal  strain 
on  the  cable;  but  if  the  strain  on  the  latter  be  suddenly  increased  the  cush- 
ioning effect  of  the  steam  or  air  in  the  engine  cylinder  or  cylinders  will 
permit  the  cable  to  *pay  out'  somewhat,  and  thus  yield  to  the  sudden  strain, 
thereby  rendering  the  action  of  the  cable  yielding  or  elastic.  To  counter- 
balance the  increased  strain  on  the  cable,  we  provide  a  pressure-regulating 
valve,  which  is  geared  to  the  shaft  of  the  cable  drum  and  connected  with 
the  engine  cylinder  or  cylinders,  so  that  when  the  strain  on  the  cable  causes 
the  latter  to  pay  out  the  turning  of  the  drum  shaft  will  increase  (by  means 
of  the  regulating  valve)  the  pressure  in  the  said  cylinders,  and  thus  quickly 
counteract  the  tendency  of  the  cable  to  pay  out,  and  when  the  lessening 
strain  on  the  cable  permits  the  drum  to  be  turned  (by  the  pressure  regulat- 
ing of  the  engine  cylinder  or  cylinders)  the  reverse  movement  of  the  drum 
shaft  will  reverse  the  fecrew  of  the  regulating  pressure  valve  to  bring  the 
pressure  down  to  equalize  the  lessening  strain  on  the  cable." 

We  learn,  from  this  description  of  the  operation  of  the  device,  that 
the  patentees  assumed  that  the  normal  condition  of  the  engine  would 
be  one  of  enforced  rest ;  that  is,  steam  would  be  admitted  from  the 
boiler  to  the  cylinder  of  the  engine,  so  that  there  would  be  reciprocal 
motion  of  the  piston,  as  in  ordinary  operating  engines,  except  for 
the  strain  upon  the  drum  by  the  tension  of  the  hawser  used  in  tow* 
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ing.  It  IS  a  perfectly  plain  principle  of  physical  science  that,  under 
the  conditions  described,  the  pressure  in  the  cylinder  against  the 
piston  head  would  be  precisely  the  same,  per  square  inch,  as  ex- 
isted in  the  boiler.  The  boiler,  the  connecting  steam  pipe,  and  the 
cylinder  would  form  one  receptacle  for  the  steam  generated.  The 
area  in  square  inches  of  the  piston  head,  multiplied  by  the  steam 
pressure  per  square  inch,  would  be  the  force  exerted  by  the  engine 
to  operate  the  drum  so  as  to  wind  up  the  cable.  If  the  strain  upon 
the  cable,  due  to  the  pulling  weight  of  the  vessel  towed,  should  be 
greater  than  the  power  of  the  engine,  plus  friction,  the  cable  would 
be  drawn  out,  the  drum  revolved,  and  the  engine,  by  means  of  its 
gearing  with  the  drum,  made  to  turn  backwards  against  its  insuf- 
ficient steam  pressure.  If  the  pull  upon  the  cable,  occasioned  by 
the  vessel  in  tow,  should  be  less  than  the  power  of  the  engine,  the 
engine  would  be  put  in  motion  by  its  supply  of  steam,  and  the  drum 
operated  so  as  to  wind  up  the  cable  and  draw  the  vessels  nearer* 
together.  When  the  pull  occasioned  by  the  vessel  in  tow  is  just 
equal  to  the  power  of  the  engine,  plus  friction,  all  parts  of  the  de- 
vice will  remain  in  a  state  of  enforced  rest,  or  equilibrium;  or,  in 
the  words  of  the  specification,  "the  normal  pressure  of  the  engine 
cylinder  or  cylinders  will  balance  the  normal  strain  on  the  cable." 
With  such  a  device,  whenever  the  cable  or  hawser  should  be  sub- 
jected to  a  strain  greater  than  the  normal  power  of  the  engine,  plus 
friction,  the  hawser  would  be  continuously  drawn  out  until  such 
strain  should  cease,  or  be  lessened  below  the  power  of  the  engine. 
The  power  of  the  engine  being  measured  by  the  steam  pressure  of 
the  boiler,  there  could  be  no  additional  power  imparted  to  the  en- 
gine by  means  of  a  throttle  valve,  to  counterbalance  the  increased 
strain  upon  the  towline.  On  page  148  of  the  record,  in  the  cross- 
examination  of  the  appellant's  expert,  the  following  questions  and 
answers  appear:- 

"Q.  73.  If  you  have  a  steam'  boiler,  the  gauge  upon  which  shows  a  pressure 
of  150  pounds  to  the  square  inch,  and  you  lead  a  pipe  from  said  boiler  to  a 
closed  container,  what  will  be  the  pressure  In  the  second  vessel  when  it  is 
full  of  steam?  A.  When  the  second  vessel  becomes  filled  with  steam  from 
such  boiler,  and  no  more  steam  can  enter,  the  pressure  in  the  second  vessel 
will  naturally  be  the  same  as  in  the  boiler.  Q.  74.  Then,  if  the  pressure  in 
your  boiler  Is  150  pounds,  and  a  pipe  leads  from  that  boiler  to  your  engine 
cylinder,  and  has  been  keeping  the  supply  of  steam  constant  in  that  cylinder, 
the  engine  being  at  rest,  the  pressure  in  the  cylinder  will  be  150  pounds  also, 
will  it  not?  A.  Provided  there  is  no  escape  for  the  steam  from  the  engine 
cylinder,  yes.  Q.  75.  And  this  will  be  true  whether  the  throttle  valve  Is  but 
slightly  open  or  open  to  its  fullest  extent?  This  is  true,  is  it  not?  A.  It  is. 
Q.  76.  So  that  when  the  engine  is  at  rest  balancing  the  load,  and  you  have 
150  pounds  pressure  in  the  boil^*  and  150  pounds  pressure  in  the  cylinders, 
it  is  a  physical  impossibility  to  increase  the  pressure  in  the  cylinders  by 
opening  the  throttle  valve  to  a  greater  extent?    A.  Decidedly,  yes." 

In  line  32  of  the  specifications,  it  is  said : 

**To  counterbalance  the  increased  strain  on  the  cable,  we  provide  a  pres- 
sure-regulating valve,  which  is  geared  to  the  shaft  of  the  cable  drum,  and 
connected  with  the  engine  cylinder  or  cylinders,  so  that  when  the  strain  on 
the  cable  causes  the  latter  to  pay  out  the  turning  of  the  drum  shaft  will 
increase  (by  means  of  the  regulating  valve)  the  pressure  in  the  said  cylinders, 
and  thus  quickly  counteract  the  tendency  of  the  cable  to  pay  out" 
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It  IS  plain  that  the  function  of  the  valve  described  in  this  quotation 
could  not  be  performed  unless,  by  means  of  it,  the  pressure  of 
steam  or  air  in  the  cylinder  of  the  engine  could  be  increased  above 
the  normal  pressure.  This  result  could  be  accomplished,  provid- 
ing the  valve  claimed  in  the  combination  were  of  a  character  to 
establish  and  preserve  in  the  engine,  when  at  rest,  a  pressure  of 
steam  less  than  the  boiler  pressure,  but  sufficient  to  balance  the 
normal  pull  on  the  tow  line,  and  also  having  the  additional  function 
of  susceptibility  to  regulation  so  that  the  greater  pressure  maintained 
in  the  boiler  coiild  be  drawn  upon  to  increase  the  pressure  in  the 
cylinder.  But  the  only  valve  adapted  to  do  this  is  the  valve  known 
in  mechanics  as  a  regulating  valve,  or  pressure-regulating  valye, 
which,  admittedly,  forms  no  part  of  the  combination  used  by  the 
appellee. 

It  is  not  important  to  consider  whether  the  character  of  pioneer 
inventors  should  or  should  not  be  imputed  to  Shaw  and  Spiegle, 
because,  by  the  interpretation  which  we  give  to  claim  I,  it  is  limited 
to  devices  in  which  part  of  the  combination  is  what  is  technically 
known  in  mechanics  as  pressure-regulating  or  reducing  valves. 

The  second,  third,  fourth  and  fifth  claims  are  repetitions  of  the 
first  claim,  with  additional  elements  in  the  combination. 

We  find  that  no  claims  of  the  appellant's  patent  have  been  in- 
fringed, and  the  decree  of  the  court  below  is  affirmed. 


PEIFER  v.  BROWN  &  00. 

(Circuit  Court  of  Appeals,  Third  Circuit.    December  12,  1901.) 

No.  47. 

Patents— iNFRmoEMKNT—METALLUKOTCAL  Furnaces. 

The  Peifer  patent,  No.  411,226,  for  an  Improvement  in  metallurgical 
furnaces.  Is  limited  by  Its  terms,  the  state  of  the  prior  art,  and  the 
proceedings  In  the  patent  office,  to  the  particular  construction  shown, 
the  essential  feature  of  which  Is  the  malting  of  lateral  air  port8  through 
the  outer  side  walls  of  the  furnace,  below  the  floor  line,  and  opening 
Into  an  air  chamber  connected  with  the  stack,  thereby  creating  a  draft 
which  causes  the  cold  air  to  be  drawn  In  and  to  impinge  against  the 
side  of  the  neck  below  the  floor,  to  protect  it  from  the  action  of  the 
boiling  slag,  and  It  cannot  be  construed  to  cover  any  other  means  of 
accomplishing  the  same  object    As  so  construed,  held  not  infringed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  West- 
em  District  of  Pennsylvania. 

J.  N.  Cooke  and  George  L.  McCleary,  for  appellant. 
J.  K.  Bakewell  and  Thomas  W.  Bakewell,  for  appellee. 

Before  DALLAvS  and  GRAY,  Circuit  Judges,  and  KIRKPAT- 
RICK,  District  Judge. 

KIRKPATRICK,  District  Judge.  This  is  an  appeal  from  a  de- 
cree of  the  United  States  circuit  court  of  the  Western  district  of 
Pennsylvania  (io6  Fed.  938)  dismissing  a  bill  charging  defendant 
with  infringement  of  letters  patent  No.  411,226,  granted  to  Christ 
Peifer,  dated  September  17,  1889,    The  patent  in  suit  is  for  an  im- 


Digitized  by 


Google 


436  112  FEDERAL  EBPORTER. 

provement  in  metallurgical  furnaces  known  as  "straight  draft  fur- 
naces" for  heating  piles,  etc.  It  contains  a  single  claim,  which  is 
as  follows : 

"A  straight  draft  metallurgical  famace,  having  a  heating  chamber  terml- 
nating  in  a  neck,  and  a  stack  over  the  neck,  the  air  spaces  in  the  side  walls 
of  the  neck  extending  above  and  below  its  floor  line,  provided  below  the 
floor  line  with  a  sarles  of  cold  air  inlet  ports  opening  through  the  outer  side 
walls,  and  flues  connecting  the  upper  side  of  the  air  spaces  with  the  interior 
of  the  furnace,  whereby  the  draft  will  cause  cold  air  to  be  drawn  through 
the  ports  and  impinge  against  the  sides  of  the  neck  Just  below  its  floor  line, 
substantially  as  set  forth." 

The  object  sought  to  be  attained  is  stated  to  be  "to  protect  the 
walls  of  the  heating  chamber  at  the  part  known  as  the  neck  from 
being  cut  away  by  the  boiling  slag  which  accumulates  at  this  point." 
Straight  draft  metallurgical  furnaces,  such  as  are  described  in  the 
patent  in  suit,  were,  at  the  time  of  filing  the  complainant's  applica- 
tion, in  common  use,  and  the  distinctive  effect  of  the  intense  heat 
to  the  hearth,  side  walls,  and  neck  of  the  furnace  well  known,  and 
various  means  and  devices  had  been  used  to  obviate  them.  One  of 
these  was  to  apply  a  current  of  outside  air  to  the  parts  subjected 
to  the  heat,  and  thereby,  by  cooling  the  bricks,  preventing  the  cor- 
rosion, and  greatly  increasing  their  durability.  That  Peifer  was  not 
a  pioneer  in  the  art  appears  from  an  examination  of  the  records  of 
the  patent  office  as  set  out  in  the  file  wrapper  of  his  patent.  When 
the  application  was  first  filed,  two  claims  were  presented, — ^"a  metal- 
lurgical furnace  with  flues,  substantially  as  described,"  and  "a  metal- 
lurgical furnace,  in  the  wall  of  which  are  formed  flues,  which  com- 
municate with  the  stack  and  with  ports,  substantially  as  described.'* 
The  application  was  rejected  because  the  claims  were  too  broad. 
There  was  nothing  new  in  jacketing  the  superheated  walls  of  a 
metallurgical  furnace  with  a  chamber  through  which  a  current  of 
air  was  drawn  from  the  outside  through  the  stack  into  which  the 
furnace  opened.  Reference  was  made  by  the  examiner  to  several 
United  States  patents  as  anticipations  of  the  claims  of  applicant's 
device.  It  is  unnecessary  for  us  to  refer  to  them  here,  because  the 
applicant  acquiesced  in  the  ruling  of  the  patent  office,  erased  the  re- 
jected claims,  and  inserted  a  new  one,  which  read  as  follows : 

"A  metallurgical  furnace,  having  a  heating  chamber,  a  top  outlet  or  stack, 
and  air  spaces  in  the  side  walls  of  the  heating  chamber  contracted  at  the 
upper  ends  and  communicating  thereat  with  the  said  outlet,  and  the  air 
inlets  in  the  outer  walls  at  the  lower  ends  of  the  air  spaces  and  alongside 
of  the  bottom  of  the  chamber,  substantially  as  set  forth." 

It  will  be  seen  that  this  claim  limited  the  claim  in  the  original  ap- 
plication. It  prescribed  the  form  of  the  air  spaces  and  the  location 
and  function  of  the  air  inlets.  This  application  was  rejected  because 
the  form  of  the  air  spaces  "contracted  at  the  upper  ends  and  com- 
municating thereat  with  the  outlet"  or  stack  had  been  shown  in  the 
British  patent  No.  1,448,  granted  May  26,  1865.  Again  the  ruling 
of  the  patent  office  was  accepted,  and  the  specifications  and  claims 
amended  and  narrowed  to  the  form  in  which  we  find  them  in  the 
patent.  It  will  be  observed  that  in  the  patent  as  finally  granted 
the  patentee  disclaims  as  new  the  jacketing  of  the  heating  chamber 
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with  air  spaces  for  the  purpose  of  cooling.  He  abandoned  the  c\aim 
for  his  air  spaces  with  contracted  ends  connecting  with  the  stack, 
and  claims  nothing  new  except  "the  air  spaces  in  the  side  walls  ex- 
tending above  and  below  the  floor  line,  with  a  series  of  cold  air 
inlet  ports  opening  through  the  outer  side  walls,  and  flues  connect- 
ing the  upper  side  of  the  air  spaces  with  the  interior  of  the  furnace, 
whereby  the  draft  will  cause  cold  air  to  be  drawn  through  the  ports 
and  impinge  against  the  sides  of  the  neck  just  below  the  floor." 
The  novelty  of  Peifer's  invention,  without  which  he  says  the  ob- 
ject sought  cannot  be  effective,  is  the  air  spaces  or  ports  located  be- 
low the  floor  line  of  the  furnace,  and  opening  into  an  air  chamber 
connected  with  a  stack,  thereby  creating  a  draft  which  causes  the 
cold  air  to  be  drawn  through  the  ports  and  impinge  against  the  side 
of  the  neck  below  the  floor.  To  this  specific  device,  we  think,  in 
view  of  the  prior  art,  his  claim  must  be  limited.  While  the  object 
of  the  defendant's  device  is  to  accomplish  the  same  result  as  that 
attained  by  the  complainant,  the  means  which  he  employs  are  dif- 
ferent. They  are  somewhat  similar  to  those  used  in  the  Howatson 
patent,  and  which,  like  the  patents  cited  by  the  commissioner  of 
patents,  would  have  been  a  bar  to  the  granting  of  the  broad  claims 
of  Peifer's  original  application.  The  air  which  is  used  for  the  cool- 
ing of  the  neck  of  the  defendant's  furnace  is  brought  down  through 
a  flue  opening  at  the  top  of  the  furnace,  and  descends  in  a  current 
upon  the  neck  from  above,  passes  around  to  the  bottom  thereof  in 
contact  therewith,  on,  but  not  below,  the  floor  line.  After  cooling 
the  walls  of  the  neck,  the  air  passes  through  flues  beneath  the  hearth 
of  the  furnace,  and  finally  enters  the  fire  chamber,  where  it  aids  the 
combustion  of  the  fuel.  We  fail  to  find  in  the  defendant's  device 
any  equivalent  for  the  air  ports  or  inlets  through  which  the  air  can 
impinge  in  jets  against  the  neck  of  the  furnace  below  the  floor  line, 
in  which  consists  the  novelty  of  the  complainant's  device,  and  there- 
fore are  of  the  opinion  that  it  does  not  infringe  the  claim  of  the  com- 
plainant's patent  in  suit. 

With  regard  to  the  allegation  that  the  defendant  actually  used 
for  a  time  the  complainant's  specific  device,  there  is  a  serious  con- 
flict of  testimony,  which  we  have  carefully  examined.  It  is  unneces- 
sary for  us  to  review  it  in  detail,  inasmuch  as  we  have  reached  the 
same  conclusion  as  the  learned  circuit  judge,  for  the  reasons  which 
he  has  so  clearly  stated. 

The  decree  of  the  circuit  court  should  be  affirmed. 


TROY  LAUNDRY  MACHINERY  CO.,  Lrlmlted,  et  al.  v.  ADAMS  LAUNDRY 

MACHINERY  OO.  et  al. 

(Circuit  Court,  N.  D.  New  York.    December  17,  1901.) 

No.  6,788. 

t  Patents— RBrssuEB— Broadening  op  Claims. 

The  claims  of  a  patent  which  has  been  In  existence  for  10  years, 
during  which  time  it  has  been  before  the  courts  in  a  number  of  cases/ 
and  construed  and  held  valid,  cannot  be  broadened  by  a  reissue  to  cover 
Btruetures  which  the  courts  had  previously  decided  did  not  infringe;  and 
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particularly  TV'here  such  broadening  of  the  claims  eliminates  the  dis- 
tinctive feature  of  the  Invention,  upon  which  alone  the  validity  of  the 
original  patent  was  sustained,  and  of  which  decrees  for  infringement 
were  predicated. 
2.  Same— Infrinormbnt — Dampening  MACHmss. 

The  WendeU  &  Wiles  reissued  patent  No.  11,727  (original  No.  401,770). 
for  a  dampening  machine,  held  not  infringed. 

E.  B.  Stocking,  for  complainants. 
Wm.  W.  Morrill,  for.  defendants. 

COXE,  District  Judge  (orally).  The  question  is  so  simple  and 
the  disposition  which  must  be  made  of  it  is,  in  my  view,  so  clear  that 
I  think  I  had  better  render  the  decision  now  while  the  matter  is 
fresh  in  mind.  Should  I  take  the  papers  it  will  be  months  before 
I  will  be  able  to  take  up  the  case  for  examination. 

Regarding  the  prior  decisions  of  this  court  the  question  is  not 
what  might  have  been  decided  or  even  what  ought  to  have  been 
decided ;  the  question  jls  what  was  decided  ?  and  as  to  that  there 
is  absolutely  no  doubt!  The  first  decision  construing  this  patent 
was  made  in  March,  1893,  in  the  case  of  Machinery  Co.  v.  Sharp 
(C.  C.)  54  Fed.  712.  In  that  case  the  patent  was  sustained  because 
of  the  novelty  in  the  covering  of  the  rollers,  namely,  a  thin  textile 
fabric  as  contradistinguished  from  a  thick  woolen  covering.  There 
can  be  no  question  that  the  decision  would  have  been  against  the 
validity  of  the  patent  if  the  claims  had  been  broad  enough  to  cover 
certain  structures  of  the  prior  art  and  particularly  the  Beach  struc- 
ture for  a  substantially  similar  machine,  designed,  however,  for  the 
purpose  of  dampening  and  cutting  paper.  In  order  that  there  may 
be  no  doubt  as  to  what  this  decision  was  a  reference  to  the  opinion 
may  be  instructive.    The  court  said : 

"All  of  the  elements  of  the  combination  were  old  save  one, — the  dampen- 
ing rollers  covered  with  a  thin  textile  fabric.  The  Beach  patent.  No.  18,032, 
is,  it  is  thought,  the  best  reference  offered  by  the  defendants.  It  shows 
rollers  arranged  in  similar  juxtaposition  to  the  rollers  of  the  patent  in 
hand,  but  the  Beach  mechanism  is  designed  to  dampen  and  cut  paper.  It 
would  be  wholly  useless  as  a  machine  for  dampening  collars  and  culfs,  for 
the  reason,  principally,  that  its  roll^s  are  covered  with  cloth  and  not  by 
the  thin  textile  fabric  6f  the  patent.  It  was  the  adoption  of  this  thin 
fabric  which  made  success  out  of  failure.  Other  coverings  had  produced 
too  much  or  too  little  water,  but  this  one  seems  to  hit  the  happy  medium. 
The  rollers  so  covered  do  the  work  required  with  perfect  satisfaction,  ful- 
filling all  the  requirements  demanded  by  the  laund^er's  art." 

In  other  words  the  court  decided  that  it  was  the  presence  on  the 
roller  of  the  thin  textile  fabric  that  made  the  combination  patentable. 
The  defendants  used  the  exact  device  described  by  the  court  and  re- 
ferred to  in  the  claims,  namely,  rollers  covered  by  a  thin  textile 
fabric;  that  is,  thin  muslin  cloth.  Very  soon  after  the  decision 
in  the  Sharp  Case  the  defendants,  who  I  believe  were  the  predeces- 
sors of  the  present  defendants,  took  off  the  thin  muslin  covering  and 
substituted  a  woven  woolen  covering.  Thereupon  an  action  was 
brought  to  restrain  the  use  of  the  substituted  rollers  and  the  court 
held,  as  I  recall  the  decision,  which  was  delivered  orally,  that  the 
complainants  having  obtained  a  decree  sustaining  the  patent  solely 
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because  of  the  improved  rollers,  covered  by  the  thin  muslin  fabric, 
could  not  hold  as  infringers  those  who  substituted  for  that  roller 
one  covered  by  a  thick  woolen  fabric.  That  decision  was,  it  seems, 
carried  to  the  circuit  court  of  appeals  and  affirmed.  Troy  Laundry 
Mach.  Co.  V.  Adams  Laundry  Mach.  Co.,  19  C.  C.  A.  505,  73  Fed. 
301.  An  application  was  then  made  for  a  reissue.  The  applica- 
tion was  granted  and  the  patent  was  reissued  March  2,  1899.  The 
reissue  is,  therefore,  10  years  subsequent  to  the  original  patent.  An 
effort  is  made  in  the  present  suit  to  hold  as  infringers  those  who  use 
structures,  which  both  the  circuit  court  and  the  court  of  appeals 
have  held  to  be  outside  of  the  claims  of  the  original  patent.  In  other 
words  the  reissue  seeks  to  sweep  into  the  net  of  the  patent  structures 
which  the  courts  decided  could  be  used  with  perfect  propriety.  I 
think  there  can  be  no  question  that  the  claims  are  broadened.  Take 
the  first  claim  for  instance : 

"In  a  dampening  machine  for  laundry  purposee,  a  pair  of  rollers  each 
having  a  nonahsorbent,  elastic  body  or  periphery,  and  an  absorbent  covering 
of  limited  capacity  and  arranged  to  run  in  connection  with  each  other  in 
combination  with  separated  water-supply  rollers,  and  with  means  for  regu- 
lating the  contact  pressure  of  said  rollers,  substantially  as  and  for  the 
purpose  specified." 

This  language  is  unquestionably  broader  than  the  first  claim  of 
the  original  which  provides  that  the  rollers  shall  be  covered  by  a 
thin  textile  fabric.  "An  absorbent  covering  of  limited  capacity"  is 
a  much  broader  designation  than  a  covering  of  "thin  textile  fabric." 

It  seems  to  me,  therefore,  that  this  attempt  to  cqver,  by  the  re- 
issue, machines  which,  from  the  'date  of  the  original  patent  up  to 
1899,  might  be  used  and  were  used  with  perfect  safety,  is  one  which 
has  been  denounced  by  all  of  the  recent  decisions  of  the  supreme 
court,  and  by  "recent"  I  mean  the  decisions  which  began  with  Miller 
v.  Brass  Co.,  104  U.  S.  350,  26  L.  Ed.  783.  As  I  read  these  decisions 
they  strike  at  and  condemn  precisely  what  has  been  done  in  this 
case.    I  am  clearly  of  the  opinion  that  the  bill  must  be  dismissed. 


CAPII^LO  v.  BRISTOL  PACKING  CO. 

(District  Court,  N.  D.  California.    December  20,  1901.) 

No.  12,482. 

Sbambn— Incompetency— Rtoht  of  Master  to  Dtschahgb. 

The  fact  that  a  mariner  is  found  after  trial  not  to  be  competent  to 
perfcM^n  the  service  for  which  he  engaged  in  a  satisfactory  manner  will 
not  justify  the  master  in  discharging  him  in  a  distant  port,  before  the 
expiration  of  his  terms  of  service,  but  he  may  be  put  to  a  different 
service,  and  a  proper  deduction  may  be  made  from  his  wages. 

In  Admiralty.    Libel  by  seaman  to  recover  wages. 

H.  Digby  Johnston,  for  libelant. 
H.  W.  Hutton,  for  respondent. 

DE  HAVEN,  District  Judge.    It  is  shown  by  the  evidence  that 
the  libelant  was  not  competent  to  properly  discharge  the  duties  of 
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cook,  for  which  service  he  shipped.  The  master  of  the  defendant 
was  not,  however,  justified  in  discharging  the  libelant  in  a  distant 
port  in  Alaska  for  that  reason.  The  contract  of  the  libelant  was  to 
serve  as  cook  on  the  Geneva  for  the  round  trip,  from  San  Francisco 
to  Bristol  Bay,  in  Alaska,  and  return.  "When  a  mariner  contracts 
for  a  particular  service  or  duty  on  board  a  vessel,  he  engages  both 
for  fidelity  in  the  performance  of  that  duty,  and  for  that  capacity  and 
those  qualities  which  will  enable  him  to  perform  the  service  in  a 
satisfactory  manner.  If  the  master  finds,  upon  trial,  that  there  is 
on  the  part  of  the  man  either  a  want  of  fidelity  or  a  want  of  capacity 
which  disqualifies  him  for  the  service,  he  will  be  justified  in  putting 
him  upon  a  different  duty.  And  in  such  a  case  the  master  will  also 
be  justified,  not  in  refusing  altogether  to  pay  him  wages,  but  in  mak- 
ing from  them  a  reasonable  deduction."  Sherwood  v.  Mcintosh, 
Ware,  109,  Fed.  Cas.  No.  12,778..  And  in  Curt.  Merch.  Seam.  p.  149, 
it  is  said : 

"Incompetency  for  the  station  contracted  for  is  not,  however,  by  the  general 
maritime  law,  a  valid  reason  for  a  discharge  In  a  foreign  country.  The 
mariner  may  be  degraded,  or  his  compensation  may  be  diminished;  but  I 
apprehend  that  the  French  rule  (If  it  be  one)  Is  an  exception  to  the  more 
universal  rule,  and  that  a  merely  Innocent  Incompetency  is  not  alone  a 
sufficient  ground  for  dismissing  the  seaman  altogether  from  the  service  of 
the  vessel." 

The  fact  that  the  port  where  libelant  was  discharged  was  not  in  a 
foreign  country  is  not  sufficient  to  render  the  rule  just  stated  inap- 
plicable to  the  present  case. 

The  clause  in  the  shipping  articles  giving  to  the  master  or  agent 
of  the  defendant  the  right  to  discharge  the  libelant  for  a  failure 
to  properly  perform  the  duties  for  which  he  shipped  was  not  read 
or  explained  to  the  libelant,  and  is  not  binding  upon  him.  The 
defendant  contracted  to  pay  the  libelant  the  sum  of  $50  per 
month  for  the  round  trip,  but,  on  account  of  libelant's  inability  to 
satisfactorily  discharge  the  duties  for  which  he  was  employed,  a  de- 
duction from  the  amount  agreed  upon  should  be  made.  In  my  opin- 
ion, the  libelant  is  entitled  to  recover  for  the  whole  time  for  which 
he  was  shipped  at  the  rate  of  $35  per  month,  and  upon  this  basis 
he  is  entitled  to  a  decree  for  the  sum  of  $107.50  and  costs. 

Let  such  decree  be  entered. 


THE  MAREGHAL  SUCHBT. 

(District  CJourt,  N.  D.  California.    December  20,  1001.) 

No.  12.135. 

Bbippivg — Damage  to  Cargo— Bbaworthiness. 

A  ship,  Just  prior  to  her  leaving  Liverpool  for  a  voyage  to  San  Fran* 
Cisco,  bad  carried  a  cargo  of  wheat  from  Portland,  Or.,  to  Ireland,  and 
delivered  it  in  good  condition.  In  Liverpool  she  was  Inspected  by  com- 
petent persons,  and  her  decks  found  In  fit  condition.  On  the  return 
voyage  she  encountered  gales  and  heavy  seas  for  three  weeks,  while 
rounding  Cape  Horn,  during  which  she  labored  heavily,  and  her  deck 
seams  opened,  admitting  sea  water,  which  caused  damage  to  her  cargo. 
Held,  that  such  evidence  was  sufficient  to  sustain  her  claim  that  she  was 
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seaworthy  when  the  voyage  was  begun,  and  that  the  damage  was  caused 
by  perils  of  the  sea,  owing  to  the  unusually  rough  weather  encountered  i 

In  Admiralty.    Suit  against  vessel  to  recover  for  damage  to  cargo. 

F.  R.  Wall,  for  libelants. 

Page,  McCutchen,  Harding  &  Knight,  for  claimants, 

DE  HAVEN,  District  Judge.  This  is  a  libel  against  the  British 
ship  Marechal  Suchet  for  damages  received  by  a  part  of  her  car- 
go on  a  voyage  made  by  that  vessel  from  Liverpool  to  San  Fran- 
cisco, via  Cape  Horn.  The  defense  is  that  the  damage  was  occa- 
sioned by  perils  of  the  sea,  and  upon  the  evidence  the  only  ques- 
tion for  decision  is  whether  or  not  the  vessel  was  seaworthy  when 
she  started  upon  the  voyage.  The  burden  of  proof  that  the  vessel 
was  seaworthy,  and  that  the  damage  sustained  by  her  cargo  was 
occasioned  by  perils  of  the  sea,  is  upon  the  carrier.  Seaworthi- 
ness is  a  question  of  fact,  and  upon  consideration  of  the  evidence 
my  conclusion  is  that  the  Marechal  Suchet  was  seaworthy  at  the 
commencement  of  the  voyage ;  or,  in  other  words,  "that  she  was  in 
a  condition  reasonably  fit  to  encounter  whatever  perils  of  the  sea 
a  ship  of  that  kind,  and  laden  in  the  way  in  which  she  was,  would 
fairly  be  expected  to  encounter  during  the  voyage  upon  which 
she  sailed,"  and  this  was  all  that  was  required  to  render  her  sea- 
worthy. Hughes,  Adm.  p.  57.  The  facts  which  lead  to  this  conclu- 
sion are  that  just  prior  to  the  commencement  of  the  voyage  the 
vessel  carried  a  cargo  of  wheat  from  Portland,  Or.,  to  Limerick, 
Ireland,  and  delivered  the  same  in  good  condition;  that  her  decks 
were  inspected  by  competent  persons  at  Liverpool  before  loading 
for  the  voyage  to  San  Francisco,  and,  in  the  judgment  of  those 
making  the  examination,  were  in  a  fit  condition  for  that  voyage.  If 
the  decks  were  then  unseaworthy,  and  required  calking,  it  does 
not  seem  probable  that  such  fact  would  not  have  been  ascertained 
at  that  time.  The  evidence  shows  that  in  rounding  Cape  Horn 
the  vessel  met  with  almost  continuous  gales  and  high  seas  /or 
about  three  weeks,  which  caused  her  to  labor  heavily,  and  kept  her 
decks  flooded  much  of  the  time.  This  condition  of  weather  can- 
not be  said  to  have  been  such  as  vessels  ordinarily  meet  with  on 
such  a  voyage,  and  sufficiently  accounts  for  the  opening  of  the 
seams  in  her  deck,  and  the  leakage  of  sea  water,  which  caused  the 
damage  complained  of.  Without,  however,  attempting  to  state  all 
of  the  evidence  bearing  upon  the  question,  it  is  sufficient  to  say  that 
in  my  judgment  it  shows  that  the  Marechal  Suchet  was  seaworthy 
at  the  commencement  of  the  voyage,  and  the  damage  sustained  by 
her  cargo  was  occasioned  by  perils  of  the  sea,  within  the  rule  de- 
clared in  the  cases  of  The  British  King  (D.  C.)  89  Fed.  872;  The 
Sintram  (D.  C.)  64  Fed.  884;  The  Warren  Adams,  20  C,  C.  A.  486, 
74  Fed.  413;  The  Mauna  Loa  (D.  C.)  76  Fed.  829-836;  and  The 
Titania  (D.  C.)  19  Fed.  101-105. 

The  libel  will  be  dismissed,  claimants  to  recover  costs. 

1  What  constitutes  seaworthiness,  see  paragraph  8,  note  'to  The  Oarib 
Prince,  15  C.  a  A.  388. 
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MERRITT  &  CHAPMAN  DERRICK  &  WRECKING  CO.  v.  CATSKILL  & 
N.  Y.  STEAMBOAT  CO. 

(District  Court,  S.  D.  New  York.    December  18,  1901.) 

Admiralty— feuFFrcrENCY  op  Tender  by  Respondent— Docket  Fee. 

A  respondent  in  a  suit  in  admiralty,  who  makes  a  tender  and  deposit 
at  tlie  time  of  filing  the  answer,  is  not  required  to  include  therein  a 
docket  fee,  which  is  only  taxable,  under  Rev.  St.  §  824,  when  the  case  is 
determined  on  its  merits  after  a  hearing. 

In  Admiralty.     On  appeal  from  clerk's  taxation  of  costs. 

Carpenter  &  Park,  for  libelant. 
Benedict  &  Benedict,  for  respondent. 

ADAMS,  District  Judge.  This  is  an  appeal  from  the  clerk's  taxa- 
tion of  the  respondent's  costs.  The  cause  arose  out  of  a  salvage 
proceeding  in  personam,  in  which  there  was  an  admission  by  the 
respondent  of  some  liability,  and  $105  were  paid  into  court  at  the 
time  of  filing  the  answer;  $100  being  designed  to  cover  the  liability, 
and  $5  to  cover  the  clerk's  fees  for  receiving  and  paying  out  the 
money,  as  well  as  the  fees  for  filing  the  libel.  No  docket  fee  was 
tendered  or  paid  into  court.  The  tender  of  $100  was  determined 
to  be  sufficient  to  cover  the  salvage  claim,  and  the  question  now 
arises  whether  an  additional  $20  should  have  been  tendered  and 
paid  in.  I  have  been  referred  to  no  decision  directly  governing  the 
point  and  have  found  none.  The  statute  relating  to  the  matter  pro- 
vides for  the  taxation  and  allowance  as  follows :  "On  a  trial  before 
a  jury,  *  *  *  or  on  a  final  hearing  in  equity  and  admiralty,  a 
docket  fee  of  twenty  ($20)  dollars.  *  *  *"  Section  824,  Rev.  St. 
U.  S.  This  has  been  construed  to  mean  that  any  final  determination 
of  the  case  by  the  court  on  its  merits  is  a  final  hearing,  carrying  a 
docket  fee.  Wooster  v.  Handy  (C.  C.)  23  Fed.  49  et  passim.  But  in 
this  circuit  a  dismissal  of  a  bill  in  equity  on  the  motion  of  the  solicitor 
for  the  complainant  would  not  entitle  the  defendant  to  a  docket  fee. 
Ryan  v.  Gould  (C.  C.)  32  Fed.  754.  Nor  would  the  obtainment  of 
an  order  pro  confesso  necessarily  entitle  the  complainant  to  a  docket 
fee.  It  would  be  requisite  that  a  bill  should  be  decreed  by  the 
court  after  an  examination  to  determine  whether  the  facts  entitled 
the  complainant  to  the  relief  demanded.  Andrews  v.  Cole  (C.  C.) 
20  Fed.  410.  The  test  seems  to  be  whether  something  more  than 
merely  formal  action  of  the  court  is  necessary,  both  in  equity  and  in 
admiralty.  Kaempfer  v.  Taylor  (C.  C.)  78  Fed.  795;  The  H.  C. 
Grady  (D.  C.)  87  Fed.  483.  In  the  case  under  consideration  the 
libelant  might,  under  admiralty  rule  38  of  this  district,  have  with- 
drawn, as  a  matter  of  right,  so  much  of  the  tender  as  the  court  should 
not  deem  it  necessary  to  retain  for  the  securement  of  the  respond- 
ent's costs,  without  prejudice  to  its  subsequent  litigation  for  a  larger 
amount.  No  action  of  the  court  oii  the  merits  of  the  controversy 
was  required,  and  I  conclude  that  the  tender  and  deposit  of  the 
docket  fee  were  not  necessary.  The  clerk  correctly  taxed  the  re- 
spondent's costs  from  the  time  of  deposit,  including  a  docket  fee, 
under  admiralty  rule  36  of  this  district. 

The  taxation  is  affirmed. 
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JONASBN  V.  KEYSER  et  al. 

KBYSER  et  al.  v.  JONASEN. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    December  10,  1901.) 

No.  1,034. 

1.  Shipping — Dbmurrage— Lay  Days— Construction  of  Charter  Party. 

A  provision  In  a  charter  made  in  Liverpool  for  the  carrying  of  a  cargo 
of  timber  from  Ship  Island,  excluding  from  the  computation  of  lay  days 
at  the  port  of  loading  "any  time  lost  by  reason  of  fire,  droughts,  floods, 
storms,  strikes,  lockouts,  combinations  of  workmen,  or  any  extraordinary 
occurrence  beyond  the  control  of  the  charterers,"  does  not  apply  to  time 
lost  by  reason  of  the  charterers  falling  to  have  the  cargo  ready  at  the 
usual  place  of  storage,  on  account  of  a  drought  which  was  prevailing 
at  the  time  of  the  charter,  and  which  affected  the  rivers  by  means  of 
which  the  cargoes  were  ordinarily  brought  from  the  interior,  but  did  not 
in  any  way  affect  the  delivery  of  cargoes  from  the  usual  place  of  storage 
to  the  ship. 

2.  Same. 

A  charter  contained  the  following  provision:  "Demurrage  to  be  paid 
for  each  working  day  beyond  the  days  allowed  for  loading  and  dischar- 
ging at  fourpence  per  registered  ton  per  day,  and  the  charterers  may 
keep  the  ship  on  demurrage  ten  days."  Held,  that  the  last  clause  did  not 
limit  the  time  for  which  demurrage  was  recoverable,  leaving  the  question 
of  damages  for  a  longer  detention  to  be  determined  by  evidence,  but  that 
the  stipulated  rate  was  recoverable  for  each  working  day  beyond  the 
lay  days  allowed,  whether  more  or  less  than  10  days.i 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  Mississippi. 

H.  Pillans,  for  Jonasen. 

Jno.  C.  Avery,  for  Keyser  &  Co. 

Before  PARDEE  and  SHELBY,  Circuit  Judges,  and  BOARMAN, 
District  Judge. 

BOARMAN,  District  Judge.  The  libelant,  I.  M.  Jonasen,  owner 
of  the  bark  Ingomar,  instituted  his  suit  in  admiralty  in  the  Southern 
district  of  Mississippi,  in  personam,  to  recover  demurrage,  and  dam- 
ages in  the  nature  of  demurrage,  upon  a  charter  party  under  which 
he  let  the  Ingomar  to  the  charterers,  the  respondents,  Keyser  &  Co. 
The  ship  was  1,182  tons,  registered,  or  thereabouts,  and  was  chartered 
January  17,  1899,  at  Liverpool,  to  sail  in  ballast  to  Pensacola  or  Ship 
Island,  to  take  a  cargo  of  pine  timber,  J4  sawn  and  }i  hewn,  for 
return  voyage  to  Southampton,  England.  In  the  charter  party  ap- 
pear the  following  stipulations  (6,  7,  and  9)*: 

"(6)  Twenty-three  working  days  are  to  be  allowed  the  said  merchants  In 
which  to  deliver  the  cargo  at  port  of  loading,  which  is  understood  to  mean 
'actual  delivery  of  cargo  alongside,'  and  not  to  complete  loading.  Said  cargo 
to  be  discharged  at  such  wharf,  dock,  or  place  as  the  charterers  or  their 
agents  may  direct,  with  the  usual  dispatch,  according  to  custom  of  port  of 
discharge;  lay  days  not  to  begin  until  the  ship  is  in  a  loading  or  discharging 
berth,  respectively.  (7)  In  the  computation  of  the  days  allowed  for  deliver- 
ing and  receiving  of  the  cargo  shall  be  excluded  any  time  lost  by  reason  of 
fire,  droughts,  floods,  storms,  strikes,  lockouts,  combinations  of  workmen,  or 

1  Demumge,  see  note  to  Randall  v.  Sprague,  21  C.  C.  A.  337;  Hagerman  v. 
Norton,  46  C.  C.  A.  4. 
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any  extraordinary  occurrence  beyond  the  control  of  the  charterers  or  of  the 
receivers  of  the  cargo.  (9)  Demurra^fe  to  be  paid  for  each  working  day, 
beyond  the  days  allowed  for  loading  and  discharging,  at  fourpence  per  regls- 
t^ed  ton  per  day,  and  the  charterers  may  keep  the  ship  on  demurrage  ten 
days." 

The  libelant  sues :  First,  for  damages  for  the  failure  of  re- 
spondents to  furnish  a  ballast  lighter  within  a  reasonable  time  for 
the  removal  of  ship's  ballast,  claiming  a  loss  of  4  days'  time,  to  be 
paid  for  per  day,  under  article' 9  of  the  charter  party;  second,  for 
amount  due  on  demurrage  for  38  working  days  consumed  beyond 
the  lay  days  under  stipulation  in  article  9  of  the  charter  party,  at 
fourpence  per  registered  ton  per  day.  The  claim  for  3  days  is  for 
$297.45.     For  the  38  days  the  claim  is  for  $3,667.60. 

Respondents  set  out  at  length  in  their  answer  a  defense  in  which 
they  deny  all  of  libelant's  claims  for  damages  or  demurrages.  In 
this  part  of  the  answer  they  deny  all  liability  for  nondelivery  of  the 
cargo  within  the  stipulated  time,  because  they  were  relieved  from 
compliance  therewith  by  the  prevalence  of  such  a  drought  as  is  men- 
tioned in  article  7  of  the  charter  party.  That  part  of  respondents' 
answer  which  denies  liability  for  nondelivery  within  the  time  stipu- 
lated charges: 

'*That  the  said  vessel  was  chartered,  as  the  charter  party  indicates,  and 
the  master  who  chartered  her  to  respondents  well  knew  at  the  time,  to 
participate  in  the  very  large  foreign  commerce  of  Ship  Island  and  Pensacola, 
and  other  near-by  ports  and  places,  which  consisted  and  consists  almost 
exclusively  of  shipment  abroad,  by  means  of  foreign  vessels,  of  timber  and 
lumber  procured  from  the  pine  forests  of  the  states  bordering  on  the  Gulf 
of  Mexico.  That  the  general  course  of  the  business  constituting  such  com- 
merce, as  was  and  is  well  known  to  all  shipowners  participating  therein 
with  their  ships,  is,  and  for  years  has  been,  as  follows:  The  merchants  at 
the  ports  stand  between  the  fiteign  buyers  and  the  mill  men,  who  saw  tim- 
ber and  lumber  from  logs,  and  the  contractors,  who  have  timb^  hewn  from 
the  trees.  The  merchants  make  contracts  with  European  buyers  for  pine 
lumber  and  hewn  or  sawn  timber  of  specified  dimensions  and  quality,  and 
in  stated  quantities,  to  be  carried  from  the  Gulf  ports  where  the  merchants 
do  business  to  ports  designated  in  the  foreign  contracts  of  sale,  by  means  of 
steam  or  sailing  vessels  to  be  chartered  by  the  merchants  for  the  purpose  of 
such  carriage.  It  is  not  customary  for  the  merchants  at  such  ports  to  keep 
on  hand  stocks  of  lumber  and  timber,  and  to  make  sales  from  stocks  thereof 
on  hand,  but  to  contract  for  the  same,  to  be  furnished  by  the  sawmill  men 
and  hewn-timber  getters,  for  filling  their  contracts  with  European  buyers. 
Inasmuch  as  the  ticuber  so  contracted  to  be  furnished  by  mill  men  and  hewn- 
timber  contractors  is  brought  down  to  the  sea  by  means  of  the  rivers  and 
streams,  the  contracts  made  therefor  provide,  for  the  benefit  of  the  mill  men 
and  hewn-timber  getters,  for  delivering  as  *fast  as  waters  will  permit,'  be- 
cause the  streams  are  often  affected  by  droughts  or  floods,  and  the  contracts 
of  the  merchants  with  the  Ii^uropean  buyers,  having  reference  to  the  same 
conditions,  also  provide  for  exemption  of  the  merchants  from  liability  for 
'nondelivery  or  delay'  arising  from  ^droughts  or  floods';  and  when  the  mer- 
chants charter  ships  to  take  the  timber  or  lumber  which  they  have  contracted 
to  sell  and  deliver  at  specified  times,  and  they  have  bought  for  delivery 
to  them  at  specified'  times,  both  transactions  being  subject  to  the  drought 
and  flood  clause,  they  invariably  secure  the  Insertion,  among  the  excepted 
causes  of  the  charter,  exemption  from  liability  for  delay  in  delivering  cargo 
to  the  ship  occasioned  by  'droughts  and  floods';  and  it  is  always  understood 
by  all  persons  engaged  In  such  commerce  that  the  said  drought  and  flood 
clauses  in  contracts  which  the  merchants  make  with  foreign  buyers,  mill 
men,  timber  hewers,  and  shipowners  relate  to  the  same  droughts  and  floods, 
and  are  intended  to  protect  all  persons  participating  in  such  commerce  from 
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liability  for  time  loet  in  getting  timber  down  the  rivers  and  strearaB 
by  reason  of  excessive  or  Insufficient  rains  to  whicb  the  states  bordering  on 
the  said  Gnlf  are  subject,  and  against  the  consequences  of  which  it  has 
for  years  been  customary  and  necessary  to  guard  all  who  make  contracts 
for  delivery  of  timber  and  lumber  at  stated  times,  and  such  clause  is  in- 
serted solely  for  protection  against  delays  on  account  of  too  much  or  too  lit- 
tle water  in  the  rivers  and  streams  aforesaid.  That  the  charter  parties 
made  for  ships  to  carry  timber  and  lumber  from  the  Gulf  ports  are  known  as 
'timber  charters/  and  have  special  provisions  peculiar  to  the  timber  trade, 
and  to  meet  the  contingencies  and  exigencies  thereof,  among  which  Is  the 
clause  exempting  the  charterer  from  liability  for  delay  In  delivering  cargo 
occasioned  by  drought  and  floods;  and  what  has  above  been,'  In  this  para- 
graph, set  forth,  constituted  the  custom  of  the  business  of  the  ports  afore- 
said, of  which  business  charterers  and  shipowners  constitute  the  center/' 

Libelant  excepted  to  the  part  of  the  answer  above  stated  "as  be- 
ing imperfect  and  insuflScient  so  far  as  the  same  sets  up  said  droughts 
in  said  river  as  an  excuse  for  failure  to  supply  said  cargo,  and  shows 
that  the  same  sets  up  no  sufficient  excuse  for  said  defaults  of  re- 
spondents." The  trial  judge  sustained  the  exceptions,  with  leave  to 
the  respondents  to  amend.  Later  the  respondents  amended,  and  the 
judge  sustained  libelant's  further  exception  to  the.  amended  answer. 
Thereafter  the  controversy  on  the  hearing  was  narrowed  to  four 
points :  First,  whether  there  was  any,  and  how  much,  unreasonable 
delay  in  taking  ballast  from  alongside  of  the  ship ;  second,  what,  if 
any,  days  were  lost  by  storms  preventing  delivery  to  the  port  of  load- 
ing berth  at  Ship  Island;  third,  assuming  the  vessel  to  have  been 
detained  more  than  lo  days  over  and  above  these  lay  days,  whether 
libelant  was  entitled  to  receive  demurrage  therefor,  or  only  damages 
as  proven;  and,  fourth,  what  was  the  actual  damage  shown  by  the 
evidence?  On  considering  these  issues,  the  trial  judge  entered  a 
decree  responsive  to  all  the  issues,  for  "ten-days'  strict  demurrage," 
at  $94  per  day,  amounting  to  $944,  and  29  days'  damages,  at  $38  per 
day,  amounting  to  $1,102;   total,  $2,046. 

The  case  is  now  before  us  on  libelant's  appeal  and  respondents' 
cross  appeal,  both  of  whom  assign  errors.  Libelant's  assignment 
challenges  the  conclusion  and  findings  of  the  trial  court:  First.  In 
not  allowing  damages  against  charterers  for  failure  to  furnish  a 
ballast  lighter  in  reasonable  time.  Second.  In  not  allowing  a  greater 
sum  against  respondents  than  was  adjudged  in  the  decree  for  demur- 
rage, and  damages  in  the  nature  of  demurrage.  In  this  assignment 
is  included  the  contention  that  the  trial  court  erred  in  not  allowing 
the  stipulated  demurrage  or  damages  set  out  in  article  9,  for  38 
working  days,  exclusive  of  lay  days,  and  for  3  days'  delay  in  not  fur- 
nishing the  lighter.  The  respondents  assign  as  error:  First.  The 
court  erred  in  sustaining  libelant's  exception  to  respondents'  original 
and  amended  answer.  Second.  The  court  erred  in  rendering  a  de- 
cree in  favor  of  libelant  and  against  respondents  in  excess  of  the 
amount  which  under  the  evidence  should  have  been  awarded.  This 
assignment  seems,  in  a  general  way,  to  challenge  the  number  of  days 
for  which  the  trial  court  allowed  damages.  Third.  "The  court 
erred  in  rendering*  a  decree  in  favor  of  libdant  against  respondents 
in  any  amount  whatsoever,  because  the  exceptions  filed  by  libelant  to 
respondents'  original  answer  and  amendment  thereto  were,  for  the 
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purpose  of  said  decree,  true,  and,  being  taken  as  true,  presented  legal 
defenses  entitling  them  to  a  decree  in  said  cause." 

The  first  and  second  assignments  of  error  by  respondents  will  be 
considered  in  passing  upon  the  assignments  of  error  by  libelant.  As 
to  the  third  assignment,  we  think  the  trial  judge,  in  sustaining  libel- 
ant's exception  to  respondents'  answer  and  its  amendment  thereto, 
was  abundantly  sustained  by  the  authorities.  The  merit  of  that 
part  of  respondents'  answer  upon  which  they  rely  for  defense  against 
all  liability  for  nondelivery  of  the  cargo,  and  which  was  successfully 
excepted  to  by  libelant,  was  fully  considered  in  The  India,  i  C.  C.  A, 
I79»  49  Fed.  82,  2  U.  S.  App.  92,  and  in  other  cases,— notably,  in  the 
later  cases  in  this  court.  Sorensen  v.  Keyser,  2  C.  C.  A.  92,  51  Fed, 
30,  and  Sorensen  v.  Keyser,  2  C.  C.  A.  650,  52  Fed.  167.  In  this  last 
case  similar  stipulations  to  those  in  the  instant  suit  were  under  dis* 
cussion.  Judge  Pardee,  in  discussing  a  similar  defense  to  that  to 
which  the  trial  judge  in  this  case  sustained  libelant's  exception,  said : 

"These  facts  make  a  case  similar  to  that  ot  The  India,  decided  at  the 
first  session  of  this  court,  reported  in  2  tJ.  S.  App.  83,  1  O.  C.  A.  174,  49  Fed. 
76.  In  that  case,  as  in  this,  the  charterers  contracted  to  supply  a  cargo  of 
timber  at  Ship  Island  under  a  charter  party  containing  a  clause  excluding 
from  the  computation  of  lay  days  at  port  of  loading  *any  time  lost  by  reason 
of  quarantine,  drought,  flood,  storms,  strll&es,  fire,  or  any  extraordinary  occur- 
rence beyond  the  control  of  the  shippers';  and  the  charterers  contended  in 
that  case  that  they  were  prevented  from  obtaining  a  supply  of  timber,  under 
contracts  similar  to  this  involyed  here,  by  the  same  drought  But  this  court 
decided,  in  a  carefully  prepared  opinion  delivered  by  Judge  Locke,  reviewing 
the  case  on  principle  and  on  authority,  that  the  exclusion  claimed  could  not 
apply  to  time  lost  by  the  charterers  in  falling  to  procure  and  have  ready  at 
the  usual  place  of  storage  a  cargo  of  timber  on  account  of  a  drought  which 
was  prevailing  before  the  charter  of  the  ship,  and  which  affected  the  rivers 
fiowing  through  the  country  from  which  cargoes  are  ordinarily  procured,  but 
did  not  affect  in  any  way  the  delivery  of  cargoes  from  the  place  of  storage 
to  the  ship.  After  reargument  and  re-examination,  we  adhere  to  the  prin- 
ciples declared  in  the  case  of  The  India." 

Libelant  claims  damages  for  three  days  because  charterers  neglect- 
ed to  furnish  lighters  for  ballast  removal.  On  this  issue  it  appears 
that  the  charter  party  binds  the  respondents  to  furnish  the  ballast 
lighter  for  removal  of  ballast  within  a  reasonable  time  after  de- 
mand. In  the  record  evidence  on  this  issue  we  find  nothing  to  satisfy 
us  that  the  lighter,  which  seems  to  have  been  furnished  at  the  end  of 
six  days,  was  not  on  hand  within  a  reasonable  time,  under  all  the  cir- 
cumstances, and  no  allowance  of  damages  on  this  claim  should  be 
allowed. 

Conceding  that  the  assignments  of  error  on  the  part  of  the  re- 
spondents are  specific  *  enough  to  authorize  us  to  inquire  into  the 
issue  as  to  the  storm  days,  we  think  the  court  correctly  found  that 
the  charterers  are  entitled  to  a  credit  of  two  days  because  of  storms 
which  prevented  the  delivery  of  the  cargo. 

Aside  from  the  respondents'"  contention  as  to  the  meaning  and 
legal  effect  of  the  words  in  the  last  line  of  article  9  of  the  charter 
party,  with  which  contention  we  cannot  agree,  there  is  but  little  seri- 
ous difference  between  counsel  on  either  side  as  to  the  number  of  days 
for  which  demurrage,  and  damages  in  the  nature  of  demurrages, 
should  be  allowed  against  the  charterers.     But  there  is  much  differ- 
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ence  between  them  as  to  upon  what  basis  the  allowance  should  be 
made.  The  libelant  contends  that,  the  lay  days  for  loading  having 
expired,  the  true  rule  of  compensation  of  the  recovery  wliich  libelant 
is  entitled  to  for  the  further  delay  occasioned  by  charterers'  default 
in  delivering  cargo  to  the  vessel  is  to  give  the  demurrage  explicitly 
named  in  the  charter  party;  for  thus,  and  not  otherwise,  have  the 
parties  contracted.  The  charter  party  declares  that,  "demurrage" 
shall  be  paid  for  each  working  day  beyond  the  days  allowed  for  load- 
ing and  discharging  at  fourpence  per  registered  ton  per  day.  Libel- 
ant contends  that  this  language  is  without  condition  or  exception, 
and  should  be  applied  in  settling  the  allowances  for  all  the  day§  to 
be  charged  against  charterers.  Respondents  contend  that,  if  a 
ship  is  detained  beyond  her  days  of  demurrage,  prima  facie  the  sum 
allowed  as  demurrage  shall  be  taken  as  a  measure  of  compensation. 
This  rule  is  both  of  fitness  and  justice,  he  says,  but  it  is  upon  the  ship- 
owner to  show  that  more  damages  have  been  sustained,  and  for  the 
freighter  to  show  that  there  has  been  less  than  has  been  thus  com- 
pensated. The  district  court  characterized  the  lo  days  mentioned  in 
article  9  as  strict  demurrage  days,  and  allowed  for  them  at  the  rate 
provided  for, — ^at  fourpence  per  registered  ton  per  day.  The  trial 
judge  was  in  error,  we  think,  in  acting  under  the  rule  suggested  by 
the  counsel  for  respondents.  He  concluded  the  10  days  which  he 
called  "strict  demurrage  days"  should  be  charged  against  the  charter- 
ers at  fourpence  per  ton  per  day,  according  to  the  stipulation  in 
article  9,  and  he  proceeded  on  the  testimony  of  the  captain  of  the 
ship  to  estimate  damages  for  the  29  days  independently  of  the  stipu- 
lation in  article  9.    The  trial  judge  held  that: 

"From  the  evidence  of  the  captafai  of  the  ship  can  be  ascertained  the 
amount  of  damages  the  detention  caused.-  He  testifies  that  the  vessel  would 
make  net  on  the  trip  $4,374:  and  we  think  that  libelant  Is  entitled  to  the 
amount  shown  by  dividing  this  sum  by  the  number  of  days  it  would  take 
to  make  this  trip,  and  multiplying  by  the  number  of  days  lost.  The  master 
testifies  that  it  would  take  four  or  four  and  a  half  months  to  make  this  trip. 
At  30  days  per  month,  this  would  be  J.35  days;  and  omitting  Sundays,  four 
for  each  month,  and  two  holidays,  the  4th  of  July  and  the  30th  of  May,  we 
have  115  days;  and  by  dividing  4,374  by  115  we  have  $38  as  the  amount 
lost  per  day  by  the  ship." 

This  multiplied  by  29  days  amounts  to  $1,102. 

Conceding  that  it  was  permissible  for  either  side  to  offer  evidence 
for  the  purposes  suggested  by  respondents'  counsel,  notwithstanding 
the  plain  meaning  of  article  9  in  the  charter  party,  we  do  not  think 
any  reasonably  accurate  or  satisfactory  measure  can  be  acquired  un- 
der the  trial  judge's  method  of  adjusting  libelant's  claim  for  damages 
for  the  28  days  which  should  be  charged  to  the  charterers.  It  may 
be  that  the  trial  judge  was  impressed,  as  we  are,  by  the  hardship  im- 
posed on  the  charterers  in  allowing  such  an  excessive  charge  against 
them  as  $95.93  a  day  appears,  under  all  the  circumstances,  to  be, 
and  that  he  was  disposed,  as  we  might  be,  to  reduce  the  amount,  if 
the  plain  provisions  in  article  9  could  be  legally  construed  so  as  to 
authorize  a  reduction  or  the  allowance  of  a  smaller  sum  per  day  as 
damages.  But  we  think  the  price  to  be  adjudged  against  the  respon- 
dents is  for  demurrage,  and  not  damages  for  every  working  day  for 
which  they  were  at  fault  in  not  delivering  cargo,  and  the  price  itself 
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"is  nominated  in  the  bond."  The  demurrage  for  the  28  working 
days  should  be  fixed  at  fourpence  per  registered  ton  per  day,  as  the 
parties  to  the  charter  party  have  plainly  stipulated  in  article  9.  It 
follows  that  libelant  in  this  case  is  entitled  to  recover  demurrage  at 
fourpence  per  registered  ton  per  day  on  1,182  tons  for  38  days.  The 
rate  for  demurrage  fixed  in  the  charter  party  will,  in  the  absence  of 
more  satisfactory  basis  for  estimating  the  demurrage,  be  taken  as 
the  basis  upon  which  to  estimate  respondents'  liability  for  the  38  days. 

It  is  therefore  ordered  that  the  decree  appealed  from  be  amended 
so  as  to  read: 

Tbis  cause  having  been  heard  on  the  pleadings  and  proofs  of  the  respective 
parties,  and  submitted  on  briefs  of  the  proctors.  It  Is  ordered,  adjudged,  and 
decreed  that  libelant,  I.  M.  Jonasen,  recover  herein  against  the  respondents, 
W.  S.  Keyser  and  William  Rudolph,  composing  the  firm  of  W.  S.  Keyser  & 
Co.,  the  sum  of  three  thousand  six  hundred  and  forty-one  and  *Vioo  dollars 
($3,641.68),  with  Interest  thereon  at  six  per  cent  from  the  2l8t  day  of  July, 
1890,  and  costs  to  be  taxed,  for  which  let  execution  Issue. 

And  as  so  amended  the  same  is  affirmed.  All  costs  of  appeal  and 
cross  appeal  to  be  paid  by  W.  S.  Keyser  &  Co. 


THE  GERTRUDE. 

(District  Court,  D.  Rhode  Island.    December  27,  1901.) 

No.  1,034. 

Admiralty— Finding  op  Commissioner— Valuation  of  Yesbel. 

The  finding  of  a  commissioner  as  to  the  value  of  a  vessel  lost  In 
collision  Is  entitled  to  great  respect  .and  It  will  not  be  set  aside  where 
he  acted  within  the  bounds  of  reasonable  Judgment  and  upon  conflicting 
testimony. 

In  Admiralty.    On  exceptions  to  commissioner's  report. 

Matteson  &  Healy,  for  libelants. 
Comstock  &  Gardner,  for  claimant. 

BROWN,  District  Judge.  At  the  hearing  upon  exceptions  to  the 
commissioner's  report  all  exceptions  were  abandoned  save  those  re- 
lating to  the  finding  of  the  commissioner  as  to  the  valuation  of  the 
vessel  at  the  time  of  the  collision  and  loss.  Upon  an  examination  of 
the  evidence,  it  appears  that  there  was  considerable  legal  evidence  to 
support  the  finding  of  the  commissioner ;  and  it  has  not  been  made  to 
appear  that  his  valuation  is  so  manifestly  erroneous  that  it  should  be 
set  aside.  On  the  contrary,  there  was  much  conflicting  testimony, 
and  it  is  apparent  that  the  commissioner  acted  within  the  bounds  of 
reasonable  judgment  in  fixing  the  valuation  of  the  vessel  at  the  sum 
of  $6,000.  The  conclusions  of  the  commissioner  on  a  question  of 
this  character  are  entitled  to  great  respect.  The  Elton,  31  C.  C.  A. 
496,  83  Fed.  519,  520;  The  Cayuga,  8  C.  C.  A.  188,  59  Fed.  483,  488; 
Callaghan  v.  Myers,  128  U.  S.  617, 666,  9  Sup.  Ct.  177,  32  L.  Ed.  547 ; 
Kimberly  v.  Arms,  129  U.  S.  512,  524,  525,  9  Sup.  Ct.  355,  32  L.  Ed. 
764. 

The  commissioner's  report  is  affirmed,  and  a  decree  may  be  pre- 
sented accordingly.  ^  j 
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TAYLOR  V.  DECATUR  MINERAL  &  IxAND  CO. 

(Circuit  Court,  N.  D.  Alabama,  N.  D.    June  10,  1901.) 

No.   236. 

1.  Federal  Courts— Procedure. 

One  federal  Judge  will  not  review  the  rulings  of  another  In  the  same 
court 

2,  Same— Jurisdiction— Value  in  Controversy. 

In  a  suit  for  the  dissolution  of  a  corporation  and  the  distribution  of 
its  assets  the  amount  involved  for  Jurisdictional  purposes  is  the  value 
of  the  property  to  be  administered,  i 
8.  Corporations— Dissolution— Jurisdiction  op  Equity. 

In  the  absence  of  statutory  provisions  a  court  of  equity  has  no  Juris- 
diction to  decree  the  dissolution  of  a  corporation  and  the  distribution 
of  its  assets  among  its  stockholders  at  the  suit  of  one  or  a  minority  of 
such  stockholders. 
4  Same— Suit  by  Stockholder— Demand  on  Corporation. 

Equity  Rule  94  does  not  apply  to  a  suit  by  a  stockholder  for  a  dissolu- 
tion 6t  the  corporation  and  the  distribution  of  its  assets. 
fi.  Same— Receivers. 

A  court  of  equity  will  not  appoint  a  receiver  for  a  corporation  at  suit 
of  minority  stockholders  merely  because  they  are  not  satisfied  with  the 
management,  nor  because  of  alleged  fraud  or  misconduct  of  the  directors, 
nor  on  any  ground  unless  in  case  of  pressing  necessity,  and  where  a 
clear  right  is  shown. 

In  Equity.     On  demurrer  to  amended  bill. 

Humes,  Sheffey  &  Speake,  for  complainant. 
Cooper  &  Foster,  for  defendant. 

TOULMIN,  District  Judge.  The  bill  in  this  case  is  filed  by  a 
stockholder  in  the  defendant  company  on  behalf  of  herself  and  all 
others  who  wish  to  come  in  and  bear  a  part  of  the  expense  to  be  in- 
curred in  the  cause.  The  primary  object  of  the  bill  is  to  wind  up  the 
defendant  company.  The  prayer  is  that  a  receiver  be  appointed  to 
take  charge  of  the  property  and  assets  of  the  defendant,  a  corpora- 
tion, to  collect  the  debts  due  it,  to  sell  the  property,  and  to  distribute 
the  proceeds  thereof  to  the  stockholders  in  the  company,  and  to 
authorize  and  direct  such  receiver  to  redeem  certain  property  sold 
as  the  property  of  the  defendant  under  an  execution  against  it. 
Numerous  demurrers  are  interposed  to  the  original  bill  and  to  the 
bill  as  amended.  Such  of  the  demurrers  as  are  filed  to  the  original 
bill,  and  which  were  heretofore  considered  and  overruled  by  Judge 
Swayne,  then  presiding  in  this  court,  are  not  passed  on  by  me  further 
than  pro  forma  to  overrule  them,  as  having  been  ruled  on  by  this 
court.  One  judge  will  not  review  the  rulings  of  another  in  the  same 
court.  Oglesby  v.  Attrill  (C.  C.)  14  Fed.  215,  4  Woods,  114; 
Reynolds  v.  Mining  Co.  (C.  C.)  33  Fed.  354. 

My  conclusions  on  the  points  raised  by  the  demurrers  under  con- 
sideration are : 

I.  That  the  amount  in  dispute  is  sufficient  to  give  the  court  juris- 

1  Jurisdiction  of  circuit  courts  as  determined  by  amount  in  controversy, 
see  notes  to  Auer  y.  Lombard,  19  0.  0.  A.  75,  and  Shoe  Oo.  T.  Roper,  36  O. 
G.  A.  459. 
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diction.  The  amount  in  dispute  is  the  value  of  the  property  and  as- 
sets of  the  defendant  which  the  bill  seeks  to  have  administered  by 
the  court.  Towle  v.  Society  (C.  C.)  60  Fed.  131 ;  Putnam  v.  Carpet 
Co.  (C.  C.)  79  Fed.  454;  Gibson  v.  Shufeldt,  122  U.  S.  27,  7  Sup.  Ct. 
1066,  30  L.  Ed.  1083;  Handley  v.  Stutz,  137  U.  S.  366,  11  Sup.  Ct. 
117,  34  L.  Ed.  706. 

2.  That  the  averments  of  the  bill  as  amended  do  not  warrant  the 
court,  without  the  consent  of  the  majority  of  the  stockholders  in  the 
corporation,  to  take  its  property  out  of  its  hands,  to  assume  control 
of  its  management,  and  to  wind  up  its  affairs  as  if  it  were  dissolved. 
A  court  of  equity  has,  in  the  absence  of  statutory  power,  no  juris- 
diction over  corporations  for  the  purpose  of  decreeing  their  dissolu- 
tion and  the  distribution  of  their  assets  among  the  individual  corpo- 
rators at  the  suit  of  one  or  a  minority  of  their  stockholders.  2  Cook, 
Corp.  §  629;  McGeorge  v.  Improvement  Co.  (C.  C.)  57  Fed.  269. 
A  court  of  equity  has  no  jurisdiction  to  appoint  a  receiver  and  dis- 
solve a  solvent  corporation  on  the  ground  of  mismanagement,  fraud, 
and  the  abuse  of  corporate  powers.  Ranger  v.  Cotton  Press  Co. 
(C.  C.)  52  Fed.  609 ;  Mason  v.  Equitable  League,  JJ  Md.  483, 17  Atl. 
171,  39  Am.  St.  Rep.  433;  Heap  v.  Manufacturing  Co.,  97  Mich.  147, 
56  N.  W.  349;  Pratt  V.  Jewett,  9  Gray,  34, — in  which  latter  case  it 
is  said,  "Although  the  business  was  a  losing  one,  and  the  single  per- 
son, holding  a  majority  of  the  stock,  was  mismanaging  the  business, 
a  dissolution  is  denied."  "Misconduct  of  the  corporate  officers  is  no 
cause  for  dissolution  at  the  suit  of  the  minority."  Waterbury  v. 
Express  Co.,  50  Barb.  157;  Belmont  v.  Railroad  Co.,  52  Barb.  637. 
There  is  no  doubt,  however,  that  under  special  circumstances,  a 
corporation  may  be  sued  in  equity  by  one  or  more  stockholders  where 
the  commission  of  fraud  ultra  vires,  or  any  other  kind  of  illegal  con- 
duct by  or  on  the  part  of  the  corporation  and  its  officers,  has  caused 
injury  to  the  stockholder's  interest.  20  Enc.  PI.  &  Prac.  767 ;  Ranger 
V.  Cotton  Press  Co.  (C.  C.)  52  Fed.  611.  "A  court  of  equity  will 
enjoin  on  behalf  of  the  stockholders  any  improper  alienation  or  dis- 
position of  the  property  other  than  for  corporate  purposes,  and  will 
restrain  the  commission  of  acts  which  are  contrary  to  law,  and  tend 
to  the  destruction  of  the  franchise,  as  well  as  the  improper  manage- 
ment of  the  business  of  the  corporation,  or  a  wrongful  diversion  of 
its  funds."  Wat.  Corp.  §  319;  Rogers  v.  Railway  Co.,  33  C.  C.  A. 
517,  91  Fed.  299.  The  case  of  Rogers  v.  Railway  Co.,  supra,  was  a 
bill  filed  by  a  minority  stockholder  against  the  corporation  and  the 
majority  stockholders  seeking  to  set  aside  and  cancel  a  lease  of  the 
corporation  property  alleged  to  have  been  fraudulently  and  without 
legal  authority  made  by  a  majority  of  the  directors,  and  being  detri- 
mental to  the  interests  of  the  corporation.  The  contract  was  alleged 
to  be  ultra  vires  and  invalid,  and  the  complaint  was  that  a  majority 
of  the  directors  had  betrayed  their  trust  by  exceeding  their  corporate 
powers.  The  case  of  Young  v.  Mining  Co.  (C.  C.)  71  Fed.  810,  was 
a  bill  filed  by  a  stockholder  against  a  corporation  and  directors  and 
others  to  set  aside  a  sale  of  certain  property  of  the  corporation,  al- 
leging fraud  and  conspiracy  by  the  directors  in  making  an  unauthor- 
ized transfer  of  such  property.    The  case  of  Phosphate  Co.  v.  Brown, 
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20  C.  C.  A.  428,  74  Fed.  321,  Was  a  bill  filed  by  stockholders  and 
creditors  against  an  insolvent  corporation,  charging  that  its  presi- 
dent and  a  majority  of  its  directors  were  in  collusion,  and  seeking  by 
unlawful  methods  to  control  the  property  of  the  corporation  in  their 
interest,  and  to  wreck  the  company,  and  praying  the  appointment  of 
a  receiver  and  for  an  injunction,  etc.  The  court  below  granted  the 
pray«Ci  of  the  bill.  An  appeal  was  taken,  and  the  court  of  appeals 
reversed  the  case,  but  in  doing  so  held  that  equity  rule  No.  94  had  no 
application  to  the  case.  This  ruling  of  the  court  was  the  only  point 
in  the  case  of  interest  here.  The  case  of  Land  Co.  v.  Palm,  113  Ala. 
531, 21  South.  315,  59  Am.  St.  Rep.  140,  was  a  bill  filed  by  some  of  the 
stockholders  of  the  company  for  the  removal  of  members  of  the 
board  of  directors,  for  an  injunction  to  restrain  the  board  from  voting 
unreasonable  salaries,  for  an  accounting,  and  for  a  cancellation  of 
notes  held  by  certain  officers  of  the  company  for  such  unpaid  salaries, 
and  for  a  receiver.  None  of  the  cases  cited  by  complainant's  counsel 
and  referred  to  above  were  like  the  case  at  bar.  The  bill  in  this  case 
does  not  seek  to  enjoin  the  corporation  and  its  directors  from  making 
any  illegal  or  unauthorized  contracts,  or  to  enjoin  and  restrain  them 
from  carrying  out  any  such  contracts  already  made  by  them.  It 
does  not  seek  to  enjoin  them  from  paying  unreasonable  salaries,  or 
from  paying  the  notes  alleged  to  have  been  given  by  the  directors  of 
the  company  for  such  salaries.  It  does  not  seek  to  set  aside  and 
cancel  any  contract  made  by  the  company,  which  is  alleged  to  be 
illegal  or  unauthorized.  It  does  not  seek  to  cancel  the  notes  given 
for  the  unpaid  salaries  complained  of.  It  does  not  seek  an  account- 
ing from  the  corporate  management.  It  does  not  seek  on  behalf  of 
the  stockholders  to  redeem  the  property  alleged  to  have  been  sold 
under  execution  and  for  taxes,  and  to  have  been  bought  by  one  Carl 
Gutherz,  but  the  purpose  of  the  bill  is  to  wind  up  the  corporation, 
and  to  distribute  its  assets  among  the  stockholders  thereof,  and  to 
appoint  a  receiver  therefor,  and,  as  incidental  thereto,  to  authorize 
such  receiver  to  redeem  the  property  bought  by  Gutherz  as  alleged. 
3.  Equity  rule  No.  94  does  not  apply  to  this  case.  But  the  general 
rule  is  that  a  bill  filed  by  a  stockholder  to  redress  corporate  wrongs 
must  contain  an  averment  that  a  demand  was  made  upon  the  corpo- 
rate agents  to  bring  the  suit,  and  that  it  had  been  refused  or  neg- 
lected. Some  of  the  authorities  hold  that  demand  on  the  directors 
must  be  made,  and  on  their  refusal  an  appeal  should  be  made  to  the 
majority  stockholders.  Cook,  Stock,  Stockh.  &  Corp.  Law,  §  240; 
City  of  Memphis  v.  Dean,  8  Wall.  73,  19  L.  Ed.  326;  Rogers  v.  Rail- 
way Co.,  supra,  and  authorities  therein  cited ;  Allen  v.  Wilson  (C.  C.) 
28  Fed.  677;  Bill  v.  Telegraph  Co.  (C.  C.)  16  Fed.  14;  Land  Co.  v. 
Palm,  113  Ala.  531,  21  South.  315,  59  Am.  St.  Rep.  140.  No  such 
demand  or  appeal  was  made  in  this  case  before  the  suit  was  brought. 
The  bill  avers  that  the  circumstances  were  such  that  a  demand  would 
have  been  an  idle  ceremony.  There  is  a  general  charge  of  fraud, 
and  of  collusion  between  three  of  the  stockholders  owning  a  majority 
of  the  stock,  and  the  directors,'  who,  it  is  averred,  are  seeking  to 
wreck  the  corporation ;  but  the  only  specific  facts  alleged'  are  that 
said  three  stockholders  controlled  the  election  of  the  directors ;  that 
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a  brother  of  one  of  said  stockholders  and  a  brother-in-law  of  another 
had  bought,  at  sheriff's  sale  under  an  execution,  certain  property 
of  the  corporation,  which  had  not  been  redeemed  by  the  directors; 
and  that  some  five  or  six  years  prior  to  the  filing  of  the  bill  the  di- 
rectors then  in  office  paid  or  agreed  to  pay  unreasonable  and  excess- 
ive salaries  to  the  officers  of  the  company,  and  gave  notes  for  unpaid 
balances  due  on  such  salaries,  and  that  said  notes  are  still  outstending 
and  unpaid.  But  there  is  no  allegation  that  the  present  directors 
propose  or  intend  to  pay  said  notes,  or  that  there  is  any  effort  being 
made  to  collect  the  same,  or  that  there  is  any  demand  of  payment  of 
them  by  the  parties  holding  said  notes,  and  the  relief  sought  is  not 
appropriate  to  such  a  case.  The  supreme  court  of  Alabama,  in  the 
case  of  Land  Co.  v.  Palm,  supra,  said :  "The  fact  that  three  of  the 
stockholders  of  the  company  controlled  the  election  of  the  directors 
does  not  authorize  the  legal  presumption  that  the  directors  would 
refuse  to  do  their  duty  when  requested  by  any  of  the  stockholders ; 
and  the  fact  that  an  appeal  to  the  stockholders  would  be  unavailable 
does  not  of  itself  excuse  the  minority  stockholder  who  seeks  to  file 
such  a  bill  from  appealing  to  the  board  of  directors  before  filing  the 
bill."  Rogers  v.  Railway  Co.,  supra;  Foote  v.  Mining  Co.  (C.  C.) 
17  Fed.  46,  5  McCrary,  251 ;  Ziegler  v.  Railroad  Co.  22  C.  C.  A. 
465,  76  Fed.  662;  McGeorge  v.  Improvement  Co.  (C.  C.)  57  Fed. 
262,  and  authorities  therein  cited. 

But  whether  a  demand  in  this  case  was  or  was  not  necessary  or 
useless,  as  I  understand  the  nature  and  object  of  the  bill,  it  cannot  be 
maintained  by  the  complainant. 

4.  That  there  is  no  sufficient  ground  shown  in  the  bill  as  amended 
for  the  appointment  or  continuance  of  a  receiver.  "Dissatisfaction 
by  the  minority  with  the  management  of  the  majority  is  not  sufficient 
for  the  appointment  of  a  receiver  of  the  corporation."  Fluker  v. 
Railway  Co.,  48  Kan.  577,  30  Pac.  18;  2  Cook,  Corp.  §§  740,  741. 
"A  court  of  equity  will  not  appoint  a  receiver  merely  because  some 
of  the  stockholders  disapprove  of  the  management,  nor  in  a  stock- 
holder's suit  for  fraud  of  directors."  Edison  v.  Phonograph  Co., 
52  N.  J.  Eq.  620,  29  Atl.  195 ;  Investment  Co.  v.  Crawford  (Tex.  Civ. 
App.)  45  S.  W.  738.  The  infidelity  or  misconduct  of  the  managers 
of  a  corporation  affords  no  ground  for  taking  away  the  rights  of  the 
shareholders  who  constitute  the  company  either  by  dissolving  it  or 
taking  away  its  management  and  placing  it  in  the  hands  of  a  re- 
ceiver. Boone,  Corp.  §  172,  and  authorities  therein  cited.  "The 
rule  in  cases  of  this  kind  at  the  suit  of  a  stockholder  is  never  to  re- 
sort to  the  extreme  remedy  of  taking  the  property  out  of  the  hands 
of  the  managers  chosen  and  elected  by  the  stockholders,  except  as 
a  last  resort,  and  when  considered  to  be  absolutely  necessary  for 
the  preservation  of  the  trust  fund."  United  Electric  Securities  ^Co. 
V.  Louisiana  Electric  Light  Co.  (C.  C.)  68  Fed.  673 ;  Rogers  v.  I^ail- 
way  Co.,  supra,  and  authorities  therein  cited.  The  appointment  of 
a  receiver  is  an  extraordinary  remedy,  and' is  only  granted  in  cases 
of  absolute  necessity.  High,  Rec.  §  639.  "Courts  of  equity,  in  the 
appointment  of  receivers,  act  with  extreme  caution,  and  require  a 
clear  case  of  right  and  of  pressing  necessity  to  induce  their  inter- 


Digitized  by 


Google 


PHELPS  V.  MUTUAL  BBSERVE   FUND   LIFK   ABS'N.  463 

ference."    Kelly  v.  Railroad  Co.,  58  Ala.  490;  Hughes  v.  Hatchett, 
55  Ala.  631.    I  do  not  think  the  case  presented  here  is  one  of  that 
character. 
A  decree  will  be  entered  in  accordance  with  this  opinion. 


PHELPS  et  aL  v.  MUTUAL  RESERVE  FUND  LIFE  ASS'N. 

(C^ciiit  Court  of  Appeals,  Sixth  Circuit    December  8,  1901.) 

No.  966. 

L  JuDoifsnT— Collateral  Attack— Want  of  Juribdictioh  oyer  Dbfbndakt. 
Where  a  defendant  appears  for  the  purpose  of  challengiiig  the  Juris- 
diction of  the  court,  and  puts  in  issue  the  sufficiency  of  the  service  made, 
the  decision  of  the  court  upon  that  issue  is  conclusive,  unless  reversed 
by  some  other  court  having  power  of  review;  and,  where  the  sufficiency 
and  validity  of  the  service  is  sustained,  the  judgment  subsequently  ren* 
dered  in  the  cause  cannot  be  collaterally  attacked  for  want  of  Jurisdiction 
over  the  defendant 

8.  Courts— Scope  and  Extent  of  Jurisdiction— Ancillary  Proceedings  for 
Enforcement  of  Judgment. 

The  jurisdiction  of  a  court  of  record,  once  acquired  in  a  cause  by  the 
service  of  process,  is  not  exhausted  by  the  rendition  of  Judgment  therein, 
but  continues  until  such  judgment  is  satisfied,  and  includes  the  power 
to  issue  all  proper  process  and  to  take  all  proper  proceedings  for  its 
enforcement 

8.  Same. 

A  state  court  rendered  judgment  against  a  nonresident  insurance  com- 
pany, having  acquired  Jurisdiction  by  the  service  of  process  on  de- 
fendant's agent  within  the  state.  An  execution  having  been  returned 
nulla  bona,  plaintiff  filed  a  pleading  setting  up  that  defendant  had  a 
number  of  policy  holders  within  the  state  from  whom  premiums  or 
dues  were  payable  at  certain  intervals,  and  that  for  the  purpose  of  pre^ 
venting  the  service  of  process  upon  it  and  of  removing  its  property 
from  the  reach  of  the  courts  of  the  state,  it  had  canceled  the  authority 
of  all  its  agents  in  the  state,  and  directed  its  policy  holders  to  remit 
the  payments  due  from  them  to  its  general  office;  and  the  pleading 
prayed  the  appointment  of  a  receiver  to  Impound  such  payments  to  be 
applied  on  plaintiff's  Judgment,  tield^  that  the  filing  of  such  pleading 
was  not  the  institution  of  a  new  and  separate  action,  requiring  the 
service  of  a  summons  on  the  defendant  but  a  proceeding  ancillary  to  tlie 
Judgment  and  for  its  enforcement,  which  the  court  had  power  to  enter- 
tain by  virtue  of  Its  previously  acquired  jurisdiction  over  the  subject- 
matter  and  of  the  parties. 

4.  Same — Appointment  of  Receiver— Necessity  op  Notice.    . 

While  it  is  the  general  rule  that  even  after  Judgment  the  appoint- 
ment of  a  receiver  should  not  be  made  without  notice  to  defendant,  the 
rule  is  not  so  inflexible  as  to  prevent  the  court  from  proceeding  where 
the  defendant  has  rendered  it  impossible  to  give  legal  notice;  and  where 
such  receiver  is  sought  in  aid  of  the  enforcement  of  the  Judgment,  the 
court  has  Jurisdiction  by  virtue  of  the  process  originally  served  to  deter- 
mine whether  further  notice  is  necessary  to  the  granting  of  the  supple- 
mental relief  asked,  and  its  decision  thereon,  whether  based  upon  Its 
general  powers  as  a  court  having  both  common  law  and  equity  juris- 
diction, or  upon  a  state  statute,  cannot  be  collaterally  attacked. 

CL  Federal   Courts— Enjoining   Proceedings   in   State   Court  —  Alleged 
Want  of  Jurisdiction  of  State  Court. 

Under  Rev.  St  §  720,  providing  that  except  when  authorized  by  a 
bankruptcy  law,  "the  writ  of  Injunction  shall  not  be  granted  by  any 
court  of  the  United  States  to  stay  proceedings  in  any  court  of  a  state," 
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a  federal  court  Is  not  authorized  to  enjoin  a  receiver,  appointed  by  a 
state  court  having  concurrent  Jurisdiction  of  the  subject-matter,  from 
acting  under  such  appointment,  where  no  priority  of  jurisdiction  by  the 
federal  court  is  claimed,  on  the  ground  that  the  state  court  was  without 
Jurisdiction  to  make  the  appointment;  nor  is  it  material  that  the  state 
court  had,  through  its  receiver,  obtained  only  constructive,  but  not  the 
actual,  possession  of  the  property. i 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Kentucky. 
For  opinion  below,  see  103  Fed.  515. 

This  is  an  appeal  from  a  decree  continuing  an  interlocutory  injunction. 
The  case  is  briefly  this:  The  api^eUee,  the  Mutual  Reserve  Fund  Life  As- 
sociation, is  a  corporation  organized  under  the  laws  of  the  state  of  New 
York.  For  many  years  it  solicited  insurance  in  the  state  of  Kentucky, 
having  complied  with  the  law  of  that  state  in  respect  of  the  conditions  upon 
which  foreign  Insurance  companies  are  permitted  to  do  business  in  the 
state.  As  pi'eliminary  to  being  licensed,  its  board  of  directors  passed  a  reso- 
lution consenting  that  service  of  process  in  suits  brought  agalTist  it  in  Ken- 
tucky might  be  made  upon  the  insurance  commissioner  of  the  state,  and 
that  such  service  should  be  a  valid  service  upon  the  association.  October 
10,  1899,  the  Kentucky  insurance  commissioner  revoked  all  authority  there- 
tofore granted  by  his  department,  and  all  licenses  granted  to  its  agents  to 
do  business  within  the  state.  In  this  situation  of  things,  suit  was  brought 
against  the  association,  In  the  Jefferson  circuit  court,  one  of  the  courts  of 
the  state  of  Kentucky  having  both  common  law  and  equity  jurisdiction,  by 
James  S.  Phelps,  one  of  the  appellants.  Phelps  had  for  many  years  been 
a  member  of  the  association,  and  held  a  policy  of  life  Insurance  therein. 
He  claimed  that  the  company  had,  without  his  consent  violated  the  terms 
and  conditions  of  its  contract  with  him,  and,  in  effect,  had  annulled  and 
canceled  its  agreement  with  him,  by  the  Imposition  of  new  and  Illegal 
arbitrary  conditions.  He  therefore  sued  to  recover  back  the  dues,  premiums, 
and  assessments  paid  by  him  theretofore,  aggregating  $1,994.20.  Process 
issued  against  the  said  association,  which  was  returned  served  upon  the 
insurance  commissioner  of  the  state  of  Kentucky  and  upon  one  Ben  Frese, 
who  was  described  in  the  return  as  "the  managing  agent  and  chief  officer 
and  agent  of  the  Mutual  Reserve  Fund  Life  Association  found  in  this 
county."  The  association  appeared  specially,  and  solely  for  tlie  purpose 
of  challenging  the  sufliclency  of  this  service  of  the  writ  of  summons,  and 
moved  to  quash  the  return.  Upon  this  motion  evidence  was  heard,  Involving 
the  character  of  the  agency  of  B.  Frese,  as  well  as  the  sufficiency  of  the 
service  upon  the  state  insurance  commissioner  after  revocation  of  the  com- 
pany's license  to  do  business  within  the  state.  Upon  the  evidence  and  ex- 
hibits, the  circuit  judge  made  a  finding  of  fact  and  law  which  was,  in 
substance:  First,  that  the  resolution  of  the  board  of  directors  of  the  asso- 
ciation, consenting  that  service  upon  the  Kentucky  Insurance  commissioner 
of  process  Issuing  in  any  suit  pending  or  which  might  be  brought  in  the 
courts  of  the  state  should  be  a  valid  service,  had  never  been  revoked  or 
canceled,  and  that  the  service  of  process  In  this  suit  upon  the  said  com- 
missioner was  a  good  and  valid  service;  second,  that  Ben  Frese,  at  the 
time  of  service  upon  him,  "was  the  local  treasurer  of  the  defendant  asso- 
ciation in  Jefferson  county,  and  as  such  was  an  agent  of  the  company  upon 
whom  summons  might  be  served."  The  motion  to  quash  was  accordingly 
overruled.  The  defendant  declined  to  plead  further,  and  judgmeut  by  de- 
fault was  rendered  for  the  sum  of  $1,994,  with  Interest  on  the  various  items 
from  date  of  each  payment,  respectively.  This  judgment  for  the  principal 
sum  and  interest  aggregated  $2,3G0.  Execution  issued  which  was  returned 
"No  property  found."  Thereupon  the  plaintiff  in  the  said  judgment  by 
leave  of  court  filed  In  the  said  Jefferson  circuit  court,  and  in  the  same  case, 

i  Federal  courts  enjoining  proceedings  in  state  courts,  see  notes  to  Garner 
T.  Bank.  16  O.  C,  A.  90.  and  Trust  Co.  v.  Grantham,  27  C.  C.  A.  575. 
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a  pleading  styled  an  "Amended  and  Supplemental  Petition."  In  thte  he  set 
out  the  fact  of  his -said  judgment  and  that  execution  had  been  duly  returned 
**No  property  found,"  and  that  his  said  Judgment  was  wholly  unpaid.  It 
was  then  in  substance  aveiTed:  That  the  said  association,  at  the  time  its 
license  to  do  business  in  the  state  had  been  withdrawn,  had  a  great  number 
of  policy  holders  in  the  state,  which  policies  were  a  large  source  of  Income 
to  the  association,  and  that  it  had  continued  to  do  business  within  the  state 
by  collecting  dues,  premiums,  and  assessments  upon  its  said  existing  con- 
tracts, and  that  at  stated  times  dues,  premiums,  and  assessments  became 
due  from  said  Kentucky  policy  holders,  which  the  company  regularly  de- 
manded and  received  as  a  condition  of  keeping  in  force  its  said  contracts. 
It  was  also  averred  that  prior  to  December,  1^9,  such  policy  holders  had 
paid  all  dues,  premiums,  and  assessments  to  local  collectors  and  treasurers, 
who  were  appointed  at  different  places  within  the  state  for  the  purpose 
of  receiving  such  dues,  premiums,  and  assessments  accruing  to  the  asso- 
ciation, but  that  since  December,  1899,  the  authority  of  all  such  collectors 
and  treasurers  had  been  revoked,  and  the  company's  debtors  and  policy 
holders  notified  and  required  to  forward  all  such  dues,  premiums,  and 
assessments  directly  to  the  home  office  of  the  association,  in  New  York. 
This  method  of  doing  business,  the  petition  averred,  was  adopted  for  the 
purpose  of  evading  the  service  of  process  within  the  state,  while  so  still 
carrying  on  business  In  the  state,  and  for  the  fraudulent  purpose  of  remov- 
ing its  assets  out  of  the  state  to  evade  the  process  of  the  law  and  the 
payment  of  local  creditors,  and  particularly  with  the  intent  of  preventing 
this  plaintiff  in  the  collection  and  realization  of  the  amount  due  upon  his 
said  judgment.  The  prayer  of  the  petition  was  in  these  words:  •'Where- 
fore, the  plaintilf  prays  for  a  decree  in  aid  of  and  In  the  enforcement  of  the 
judgment  heretofore  rendered  in  this  court,  and  to  this  end  plaintiff  prays  that 
a  general  attachment  issue  against  the  property  of  the  defendant,  the  Mutual 
Reserve  Fund  Life  Association;  that  the  defendant  and  all  persons  now  or 
heretofore  connected  with  said  defendant  be  required  to  appear  before 
the  commissioner  of  this  court,  and  disclose  any  money,  choses  in  action, 
equitable  or  legal  interest,  and  all  other  property  to  which  the  defendant 
is  entitled  to  or  to  which  it  has  an  interest;  or,  if  it  seems  best  to  the 
court,  the  plaintiff  prays  that  a  receiver  be  appointed  to  take  charge  of 
the  business,  assets,  and  all  other  propeity  of  every  kind  and  description 
which  the  defendant  has  in  Kentucky  or  may  hereafter  obtain  in  this  state; 
that  all  revenues  and  incomes  accruing  to  the  defendant  from  policy  holders 
and  other  debtors  be  ordered  paid  to  said  receiver:  and  that  so  much  as 
may  be  necessary  of  any  money  or  proi)erty  belonging  to  the  defendant  as 
may  by  any  order  or  process  come  within  the  jurisdiction  of  this  court  be 
employed  to  the  settlement  and  satisfaction  of  the  judgment  which  the 
plaintiff  holds  against  the  defendant,  as  set  forth  and  mentioned  herein. 
Plaintiff  prays  for  his  costs  in  this  action,  and  for  all  other  relief,  general, 
equitable,  and  special."  The  final  judgment  in  favor  of  said  James  S. 
Phelps  was  rendered  May  19,  1900.  This  amended  or  supplemental  petition 
was  filed  August  4,  1900,  and  on  the  same  day  the  said  Jefferson  circuit 
court  made  an  order,  entitled  as  in  the  original  suit,  directing  that  the 
petition  be  filed  and  the  action  transferred  to  the  equity  docket  By  the 
same  order  the  court  appointed  the  appellant,  the  Fidelity  Trust  &  Safety 
Vault  Company,  receiver  for  the  Mutual  Reserve  Fund  Life  Association  in 
Kentucky,  and  directed  it  to  "collect  and  receive  all  moneys,  debts,  things 
In  action,  and  credits  now  owing  to  or  hereafter  to  accrue  to  the  said 
Mutual  Reserve  Fund  Life  Association  in  Kentucky";  that  the  said  receivers 
"shall  take  into  possession  all  tlie  revenue  and  Income  which  has  accrued 
or  may  accrue  to  the  defendant  from  its  business  in  this  state  and  policy 
holders."  It  was  further  ordered  that  "all  persons  insured  in  said  associa- 
tion and  all  other  debtors  of  said  association  in  Kentucky  are  now  specifically 
ordered  and  directed  to  pay  to  the  receiver  herein  appointed  all  dues, 
premiums,  assessments,  and  whatever  else  of  value  may  now  be  or  hereafter 
become  owing  or  due  to  the  said  defendant  association."  The  receiver  was 
authorized  to  employ  counsel  and  to  bring  and  defend  all  suits  necessary 
to  recover  the  assets  of  the  association,  and  all  persons  were  enjoined 
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from  Interfering  with  him  in  the  custody,  management  and  control  of  the 
assets  and  rights  '^hereby  Impounded  and  placed  in  the  hands  of  said  re- 
ceiver/' who  was  directed  to  hold  the  same  for  the  satisfaction  of  the  Judg- 
ment of  said  petitioner,  Phelps,  and  of  the  costs  and  expenses  of  the  re- 
ceivership. It  was  directed  that  "when  such  Judgment  shall  be  paid,  and 
such  costs  and  expenses  liquidated,  the  receivership  provided  for  herein  shall 
terminate."  The  receiver  was  further  directed  to  make  report  from  time  to 
time  of  all  his  acts  and  proceedings.  The  receiver  qualified  on  the  same 
day  by  giving  the  bond  required  by  the  court  On  August  22d,  following, 
the  said  Mutual  Reserve  Fund  Life  Association,  appearing  for  the  sole  pur- 
pose of  filing  a  petition  for  the  removal  of  said  action,  did  file  a  petition 
praying  the  removal  of  said  proceeding,  which  was  described  "as  an 
equitable  action  apparently  based  or  sought  to  be  maintained  upon  the 
statutory  authority  of  section  439  of  the  Code  of  Practice  in  Civil  Cases, 
based  upon  a  return"  of  nulla  bona,  etc.  It  was  averred  that  the  amount 
In  controversy  exceeded  $2,000,  being  $2,360,  with  interest  from  May  18» 
1900;  that  the  petitioner  was  a  corporation  of  the  state  of  New  York;  and 
that  the  plaintiff  in  said  proceeding  was  a  citizen  and  inhabitant  of  the 
state  of  Kentucky.  Bond,  conditioned  as  required  by  law,  was  tendered* 
The  application  to  remove  was  denied.  Thereupon  the  said  Mutual  Reserve 
Fund  Life  Association,  for  brevity  hereafter  called  the  "Association,"  filed 
the  present  bill  in  the  circuit  court  below;  the  said  James  S.  Phelps,  plaintiff 
in  said  Judgment,  and  the  Fidelity  Trust  &  Safety  Vault  Company,  a  cor- 
poration of  the  state  of  Kentucky,  being  sole  defendants.  The  averments 
of  this  bill  were  substantially  the  facts  already  stated,  and  need  not  be 
repeated.  A  duly-certified  transcript  of  all  the  proceedings  in  the  Jefferson 
circuit  court  was  made  an  exhibit  to  said  bill.  It  was  further  averred  that 
said  receiver  so  appointed  had  caused  to  be  issued  to  all  of  the  holders  of 
policies  residing  in  Kentucky  notice  of  his  appointment  and  of  the  order 
of  the  court  requiring  all  dues,  premiums,  and  assessments  to  be  paid  to 
him,  and  warning  them  that  payments  thereafter  to  the  association  would 
be  ineffectual  in  respect  to  dues  then  or  thereafter  accruing.  The  Judgment 
in  favor  of  Phelps  was  asserted  as  null  and  void,  for  want  of  due  notice 
and  service  of  valid  process.  It  was  further  averred  that  no  notice  of  any 
kind  or  character  had  been  given  of  the  filing  of  the  "amended  and  sup- 
plemental petition,"  under  which  a  receiver  had  been  appointed.  This,  it 
was  averred,  was  a  proceeding  without  due  process  of  law,  and  in  violation 
of  the  provisions  of  the  fourteenth  amendment.  The  object  of  the  bill  to 
fully  shown  by  Its  prayer,  which  was  as  follows:  *Tour  orator  prays  the 
aid  of  this  honorable  court,  and  that  it  may  please  your  honors  to  grant 
unto  your  orator  a  writ  of  injunction  commanding  the  said  defendants,  and 
each  of  them,  and  all  persons  claiming  to  act  under  their  authority,  or  the 
authority,  direction,  or  control  of  either  of  them,  to  absolutely  desist  and 
refrain  from  taking  possession  of  or  in  any  wise  interfering  with  any  of 
the  assets  or  estate  of  your  orator  in  the  state  of  Kentucky,  and  from  col- 
lecting or  receiving  any  moneys,  things  in  action,  credits,  income,  or  revenues 
now  owing  to  or  hereafter  to  accrue  to  your  orator,  and  especially  the  dues, 
premiums,  and  assessments  payable  to  your  orator  by  its  members  by 
virtue  of  the  terms  of  their  certificates  of  membership,  and  from  taking  or 
instituting  any  action  or  other  proceedings  against  said  members,  or  any 
of  them,  to  collect  or  realize  such  dues,  premiums,  or  assessments,  or  to 
prevent  them,  or  any  of  them,  from  paying  over  to  your  orator,  according  to 
the  stipulations  and  provisions  of  their  certificates  of  membership,  all  dues, 
premiums,  and  assessments  payable  according  to  the  tenor  thereof,  until 
otherwise  ordered  by  your  honors,  and  that  upon  final  hearing  the  injunction 
herein  prayed  be  made  perpetual."  After  notice  and  argument  by  counsel, 
the  court  below  granted  an  Interlocutory  injunction  in  these  words:  "The 
defendants,  James  S.  Phelps  and  the  Fidelity  Trust  &  Safety  Vault  Company, 
and  all  its  ofllcers  and  agents,  are  severally  hereby  enjoined  and  restrained 
from  collecting  or  attempting  to  collect  and  from  reducing  or  attempting 
to  reduce  to  possession,  and  from  in  any  wise  interfering  with  or  claiming, 
any  of  the  revenue  or  income  of  the  complainant  derived  from  any  of  the 
dues,  assessments,  mortuary  calls,   or  premiums  which  have  accrued  or 
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which  may  accrue  or  be  made  upon  any  of  the  certificates  of  membership 
or  policies  of  life  Insurance  Issued  by  cMnplalnant  to  any  person  or  persons 
-whatsoev^;  but  the  defendant  James  B.  Phelps  is  left  at  fnll  liberty  to 
proceed  otherwise  to  enforce  against  any  other  property  or  assets  of  the 
complainant  any  judgment  he  may  have  against  the  complainant  by  all 
lawful  writs  or  processes  as  he  may  be  advised."  A  motion  to  discharge 
this  injunction  was  subsequently  made  and  overruled,  and  from  this  order 
continuing  this  injunction  this  appeal  has  been  prayed. 

Zack.  Phelps  and  Benjamin  F.  Washer,  for  appellants. 
George  Burnham,  Jr.,  and  Sewell  T.  Tyng  (Pirtle  &  Trabue,  of 
counsel),  for  appellee. 

Before  LURTON,  DAY.  and  SEVERENS,  Circuit  Judges. 

LURTON,  Circuit  Judge,  after  making  the  foregoing  statement  of 
the  case,  delivered  the  opinion  of  the  court. 

I.  The  judgment  in  favor  of  appellant  James  S.  Phelps,  and  against 
the  appellee,  the  Mutual  Reserve  Fuod  Life  Association,  has  been 
assailed  because  it  is  said  that  the  Jefferson  county  circuit  court  did 
not  obtain  jurisdiction  by  the  service  of  process  upon  Ben  Frese 
as  a  local  agent,  or  by  the  service  upon  the  Kentucky  commissioner 
of  insurance.  But  the  association  appeared  in  the  Jefferson  court 
for  the  very  purpose  of  putting  in  issue  the  sufficiency  of  that  service. 
The  determination  of  the  issue  thus  made  up  involved  questions  of 
law  and  fact.  The  judgment  of  the  state  court  contains  these  reci- 
tations : 

'This  action  having  heretofore  been  submitted  upon  a  motion  to  quash 
the  service  of  process,  upon  which  motion  the  court  made  the  following  find- 
ings of  law  and  facts,  which  are  incorporated  in  and  made  a  part  of  this 
judgment,  to  wit:  First  Upon  proof  induced  by  affidavits,  the  court  was 
and  is  of  the  opinion  that  Ben  Frese  at  the  time  of  service  of  summons 
upon  him  in  this  action  was  the  local  treasurer  of  the  defendant  association 
in  Jefferson  county,  Kentucky,  and  as  such  was  an  agent  of  the  company 
upon  whom  summons  might  be  served,  and  the  defendant  association  thereby 
brought  before  the  court  By  the  summons  herein  upon  the  said  Ben  Frese, 
the  defendant  association  was  brought  before  this  court  in  this  action,  and 
the  jiwisdlction  of  this  court  to  grant  the  relief  prayed  for  in  the  petition 
became  vested.  Second.  It  appearing,  from  proof  induced  by  affidavits,  that 
the  defendant  association  did,  by  resolution  of  its  board  of  directors  adopted 
prior  to  the  service  of  summons  in  this  action,  consent  that  service  of  process 
upon  commissioner  of  insurance  of  this  state,  in  any  action  brought  or 
pending  in  this  state,  should  and  shall  be  a  valid  service  upon  said  de- 
fendant association,  and  it  further  appearing  to  the  court  that  the  authority 
and  power  to  receive  service  of  process  thus  vested  In  the  commissioner 
of  insurance  of  Kentucky  has  never  been  revoked,  canceled,  or  annulled, 
this  court  held  and  now  holds  that  the  summons  served  upon  the  commis- 
sioner of  Insurance  of  Kentucky  In  this  action  was  a  valid  and  sufficient 
service,  and  operated  to  bring  the  defendant  association  before  the  court, 
and  subject  said  defendant  association  to  the  jurisdiction  and  decrees  of 
this  court  in  this  action.  This  action  having  now  been  regularly  set  at  rules 
and  called  by  the  court,  and  the  necessary  time  for  answer  having  elapsed 
without  any  action  being  taken  by  the  defendant  the  cause  was  regularly 
submitted  for  judgment  The  court  being  advised  by  the  uncontroverted 
allegations  of  the  petition  that  the  prayer  of  said  petition  should  be  granted, 
it  is  therefore  ordered  and  adjudged  that  the  plaintiff  recover  of  the  de- 
fendant the  sum  of  nineteen  hundred  and  ninety-four  dollars  ($1,994),  with 
interest  on  the  various  amounts  going  to  make  up  said  sum  from  the  dates 
of  the  payments  of  such  various  amounts  to  the  defendant  association,  as 
shown  by  the  Itemized  statement  and  account  filed  with  the  petition,  amount- 
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Ing  in  all  to  twenty-three  hundred  and  sixty  dollars  (|2,360),  with  Interest 
from  this  date.  May  19,  1900,  and  that  plalntiflf  further  recover  of  defendant 
his  costs  In  this  action  expended,  for  all  of  which  debt*  hiterest  and  costs 
the  plaintiff  may  have  immediate  execution." 

Having  appeared  for  the  purpose  of  challenging  the  jurisdiction  of 
the  court,  the  decision  of  the  court  upon  that  issue  is  conclusive, 
until  annulled  or  reversed  by  some  court  having  jurisdiction  to  revise 
and  correct  error.  However  erroneous  the  conclusions  of  the  Jeffer- 
son circuit  court  may  have  been,  and  we  intimate  nothing  in  that 
respect,  its  judgment  is  certainly  not  void,  and  in  a  proceeding  of 
this  kind  we  must  accept  it  as  a  valid  and  legal  judgment ;  for  neither 
the  circuit  court  nor  this  court  have  anv  character  of  appellate  or 
revisory  jurisdiction  over  that  court.  The  question  is  not  one  of 
waiver  of  personal  jurisdiction  by  an  appearance  solely  for  the  pur- 
pose of  contesting  that  jurisdiction,  but  of  the  effect  and  force,  in  a 
collateral  attack,  of  a  judgment  upon  an  issue  involving  the  jurisdic- 
tion of  the  court  over  the  person  of  a  defendant,  to  which  issue  the 
present  appellant  was  a  party.  The  court  below  was  therefore  right 
in  assuming  the  validity  of  the  judgment,  which  was  the  foundation 
for  the  subsequent  proceedings  which  led  to  the  injunction  here  in- 
volved. 

2.  We  are  unable  to  agree  with  the  opinion  of  the  court  below  that 
the  jurisdiction  of  the  state  circuit  court  was  exhausted  by  the  rendi- 
tion of  its  judgment.  The  power  to  render  that  judgment  included 
the  power  to  issue  all  proper  process  to  enforce  its  payment.  The 
jurisdiction  of  the  court  over  the  controversy  and  over  the  parties, 
acquired  in  the  primary  case  by  service  of  process,  continued  until 
its  judgment  should  be  satisfied.  This  is  a  well-settled  rule  in  respect 
to  the  jurisdiction  of  courts  of  record.  Wayman  v.  Southard,  lo 
Wheat.  I,  22,  6  L.  Ed.  253;  Riggs  v.  Johnson  Co.,  6  Wall.  166,  187. 
197, 18  L.  Ed.  768;  Covell  v.  Heyman,  in  U.  S.  176,  183,  4  Sup.  Ct. 
35Si  28  L.  Ed.  390;  Railroad  Co.  v.  Gomila,  132  U.  S.  478,  483,  10 
Sup.  Ct.  15s,  33  L.  Ed.  400.  Riggs  V.  Johnson  Co.,  cited  above,  is 
much  in  point.  In  that  case  a  judgment  had  been  rendered  against 
Johnson  county  upon  bonds.  An  execution  was  returned  unsatisfied. 
The  plaintiff  then  applied  for  a  writ  of  mandamus  to  compel  the  levy 
of  a  tax  under  a  law  in  force  when  the  bonds  were  issued.  The  of- 
ficials against  whom  the  writ  was  directed  replied  that  prior  to  the 
application  for  the  writ  of  mandamus  they  had  been  enjoined  by  a 
state  court  from  making  any  levy.  This  raised  a  question  as  to 
which  of  the  two  courts  should  be  obeyed,  and  the  decision  was  made 
to  turn  upon  priority  of  jurisdiction  over  the  controversy.  In  respect 
to  the  power  of  the  circuit  court  to  issue  a  writ  of  mandamus  after 
judgment,  and  in  aid  of  its  enforcement,  the  court  said : 

"Jurisdiction  is  defined  to  be  the  power  to  hear  and  determine  the  subject- 
matter  in  controversy  in  the  suit  before  the  court  and  the  rule  is  universal 
that,  if  the  power  is  conferred  to  render  the  judgment  or  enter  the  decree, 
it  also  includes  the  power  to  issue  proper  process  to  enforce  such  judgment 
or  decree.  Express  determination  of  this  court  is  that  the  jurisdiction  of 
a  court  is  not  exhausted  by  the  rendition  of  the  judgment,  but  continues 
until  that  judgment  shall  be  satisfied.  Consequently  a  writ  of  error  will  lie 
when  a  party  is  aggrieved  in  the  foundation,  proceedings,  Judgment,  or  execu- 
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tlon  of  a  salt  In  a  court  of  record.  Process  subsequent  to  judgment  is  as 
essential  to  Jurisdiction  as  process  antecedent  to  Judgment,  else  the  Judicial 
power  would  be  incomplete  and  entirely  inadequate  to  the  purposes  for  which 
it  was  conferred  by  the  constitution," 

In  answer  to  the  argument  that  the  state  court  had  first  obtained 
possession  of  the  controversy  by  issuing  its  injunction  before  appli- 
cation made  for  the  writ  of  mandamus,  the  court  said : 

"Unless  it  be  held  that  the  application  of  the  plaintiff  for  the  writ  is  a 
new  suit,  it  is  quite  clear  the  proposition  is  wholly  untenable.    Theory  of  the 
plaintiff  is  that  the  writ  of  mandamus,  in  a  case  like  the  present,  is  a  writ 
I  in  aid  of  Jurisdiction  which  has  pretvlously  attached,  and  that  in  such  cases 

'  it  is  a  process  ancillary  to  the  Judgment,  and  is  the  proper  substitute  for  the 

ordinary  process  of  execution  to  enforce  the  payment  of  the  same,  as  pro- 
I  Yided  in  the  contract.    Grant  that  such  is  the  nature  and  character  of  the 

writ  as  applied  in  such  a  case,  and  it  is  clear  that  the  proposition  of  the 
defendant  must  utterly  fail,  as  In  that  view  there  can  be  no  conflict  of 
Jurisdiction,  because  it  has  already  appeared  that  a  state  court  cannot  enjoin 
the  process  or  proceedings  of  a  circuit  court.  Complete  Jurisdiction  of  the 
case,  which  resulted  in  the  Judgment,  Is  conceded;  and  if  it  be  true  that  the 
writ  of  mandamus  is  a  remedy  ancillary  to  the  Judgment,  and  is  the  proper 
process  to  enforce  the  payment  of  the  same,  then  there  is  an  end  of  the 
argument,  as  it  cannot  be  contended  that  a  state  court  can  enjoin  any  such 
process  of  a  federal  court" 

In  conclusion,  the  court  held  that  the  circuit  court  had  not  lost 
jurisdiction  by  the  rendition  of  the  primary  judgment,  and  that  the 
writ  of  mandamus  was  a  writ  ancillary  to  the  judgment,  and  not  a 
new  suit,  but  proper  process  to  enforce  satisfaction  of  its  primary 
judgment. 

In  the  instance  before  us,  the  state  court  had  acquired  juris- 
diction over  the  association  by  service  of  process  upon  its  duly  con- 
stituted agents.  An  execution  had  been  returned  "No  property 
found."  The  court  by  a  sworn  petition  was  then  advised  that  this 
nonresident  judgment  debtor  had  no  property  subject  to  execution, 
but  that  it  was  in  the  receipt  at  stated  times  of  dues  and  premiums 
upon  existing  contracts  of  insurance,  and  that  it  had  revoked  the 
authority  of  all  of  its  agents  and  collectors  within  the  state,  and  was 
requiring  all  such  accruing  dues  to  be  remitted  directly  to  its  home 
office  by  the  policy  holders  themselves,  and  that  this  method  of 
conducting  its  business  in  the  state  had  been  resorted  to  for  the 
purpose  of  removing  its  assets  beyond  the  jurisdiction  of  the  state. 
In  this  situation,  the  court  was  asked  to  impound  and  sequester  these 
choses  in  action,  through  means  of  a  receiver,  that  they  might  be  ap- 
plied to  the  payment  of  this  judgment.  Manifestly,  the  action  of  the 
court  in  impounding  property  of  the  judgment  debtor  which  could 
not  be  reached  by  execution  was  action  auxiliary  to  the  primary 
suit.  The  proceeding  was  not  in  any  sense  a  new  suit  or  a  separate 
action.  That  which  the  court  was  asked  to  do,  and  that  which  the 
court  did  do,  was  to  take  a  step  in  aid  of  the  satisfaction  of  its  judg- 
ment ;  and  this  it  did  as  a  proceeding  ancillary  to  the  judgment,  and 
by  virtue  of  its  previously  acquired  jurisdiction  over  the  subject-mat- 
ter of  the  controversy  and  of  the  parties.  Instead  of  ordering  an 
alias  fi.  fa.,  or  an  attachment,  it  appointed  a  receiver,  and  directed 
him  to  take  possession  of  the  choses  in  action  which  apparently^  con- 
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stituted  the  only  property  of  the  debtor  within  the  jurisdiction.  This 
appointment  was  made  without  other  than  constructive  notice.  How, 
otherwise,  could  it  be,  if  the  averments  of  the  supplemental  petition 
were  true?  Was  the  court  powerless  because  the  judgment  debtor 
was  a  foreign  corporation,  unrepresented  by  agents,  and  having  no 
property  subject  to  execution  ? 

As  we  are  advised  by  an  opinion  subsequently  filed  by  the  very 
learned  judge  of  the  state  court,  that  court  reg^arded  a  summons  upon 
this  supplemental  proceeding  as  wholly  unnecessary,  because  no  new 
cause  of  action  was  presented  therein,  and  because  the  judgment 
debtor  was  charged  with  constructive  notice  of  all  steps  taken  in  the 
case  after  the  original  service  in  the  primary  action.  Aside  from 
any  question  of  the  sufficiency  of  constructive  notice  where,  in  the 
same  case,  a  receiver  is  applied  for,  after  judgment  and  a  return  of 
nulla  bona,  as  a  substitute  for  an  alias  execution,  or  an  attachpient, 
or  other  proper  writ  of  process,  we  are  not  prepared  to  say  that,  if 
such  a  supplemental  matter  be  regarded  as  a  new  suit  or  action,  the 
constitutional  requirement  of  due  process  is  infringed  if  a  receiver 
be  appointed  before  notice.  Doubtless  the  general  rule  is  that,  even 
after  judgment,  applications  for  appointment  of  a  receiver  should  not 
be  entertained  without  notice.  Beach,  Eq.  Prac.  §  730,  and  cases 
cited.  "But,"  says  the  author,  *'the  rule  requiring  notice  is  not  so 
inflexible  as  to  prevent  the  court  from  proceeding  in  cases  where  it 
is  impracticable  to  give  legal  notice,  as  in  the  case  of  absconding 
or  nonresident  defendants,  or  in  case  of  great  emergency  demanding 
the  immediate  interference  of  the  court." 

The  ground  upon  which  the  court  below  proceeded  was  that  there 
was  no  such  vitality  remaining  in  the  primary  suit  as  to  justify  any 
kind  of  supplementary  proceeding.  To  quote  the  figurative,  yet 
forcible,  language  of  Judge  Evans,  "the  whole  so-called  supplemental 
proceeding  was  an  attempt  to  graft  a  living  branch  upon  a  dead 
stalk."  For  this  reason,  said  the  judge,  "the  filing  of  the  supple- 
mental petition  and  the  action  of  the  court  appointing  a  receiver 
thereupon  will  be  treated  as  nullities."  The  metaphor,  as  we  have 
already  seen,  is  not  apt.  The  jurisdiction  of  the  state  coxirt  had  not 
been  exhausted  by  the  rendition  of  its  judgment;  for,  under  well- 
settled  rules  of  general  jurisprudence,  it  continued  for  the  purpose 
of  enforcing  satisfaction  of  that  judgment. 

We  have  not  been  cited  to  any  decisions  of  the  highest  court  of 
Kentucky,  nor  to  any  statutory  provision,  which  conflicts  with  the 
view  which  Judge  Toney,  of  the  Jefferson  circuit  court,  took  as  to 
the  ancillary  powers  of  his  court.  Counsel  for  appellees  have  cited 
two  decisions  as  supporting  the  view  of  the  court  below.  They  are 
Brown  v.  Vancleave,  86  Ky.  381,  6  S.  W.  25,  and  Meadows  v.  Goff, 
90  Ky.  540,  14  S.  W.  535. 

Brown  v.  Vancleave  was  a  proceeding  by  attachment  against  a 
nonresident  copartnership,  of  which  it  was  averred  Brown  was  a 
member.  The  property  attached  was  shares  of  stock  belonging  to 
Brown.  Brown  appeared  and  denied  that  he  was  a  member  of  the 
firm  which  had  made  the  notes  in  suit.  This  issue  was  found  in  . 
Brown's  favor ;  but  the  court  held  him  liable  for  a  part  of  the  debt  in 
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suit,  because  incurred  at  a  time  when  he  was  a  member  of  the  firm 
sued.  Judgment  went  against  Brown  accordingly.  It  was  further 
ordered  that,  unless  he  paid  into  court  within  lo  days  an  amount  suf- 
ficient to  pay  this  judgment  and  costs,  the  attached  shares  should  be 
sold.  Brown  complied,  and  paid  in  the  sum  necessary  to  satisfy  the 
judgment  against  him.  On  the  day  he  did  this,  the  plaintiff  filed  an 
amended  pleading,  in  which  he  sought  to  subject  Brown's  attached 
shares  to  the  satisfaction  of  that  part  of  the  debt  in  suit  for  which 
Brown  had  been  held  not  liable,  upon  the  ground  that  Brown  had  per- 
mitted the  firm  of  which  he  was  not  a  member  to  pledge  the  attached 
shares  for  the  payment  of  the  firm's  debts.  The  object  was  to  tack 
this  new  cause  of  action  onto  the  old  suit,  already  decided,  and  thus 
hold  on  to  the  attached  property.  The  Kentucky  court  of^  appeals 
held  that  this  could  not  be  done,  as  the  rights  of  the  parties  Kad  been 
litigated  to  a  final  judgment.    The  court,  among  other  things,  said : 

*'After  a  final  judgment  had  been  reached,  and  after  It  had  been  dis- 
charged  according  to  the  term  prescribed  by  the  court,  the  appellee  filed 
an  amended  petition,  in  which  he  set  up  a  new  and  distinct  cause  of  action 
against  the  appellant  The  cause  of  action  thus  set  up  was  not  designed  to 
aid  in  effectuating  the  judgment  already  rendered,  for  that  judgment  had 
been  satisfied;  but  it  was  designed  to  subject  the  appellant's  property  to  the 
payment  of  the  remaining  portion  of  the  two  notes,  for  the  payment  of 
which  he,  according  to  the  judgment  of  the  cotirt,  was  not  bound.  ♦  ♦  ♦ 
It  is  thus  seen  that  the  amendment  proposed  a  new  and  distinct  cause  of 
action,  and  for  that  reason  alone  the  amendment  should  have  been  rejected." 

Meadows  v.  Goff  is  to  the  same  effect.  After  a  judgment  in  an 
action  of  ejectment,  a  stranger  asked  leave  to  appear  and  be  made  a 
party  defendant,  upon  the  ground  that  the  land  belonged  to  her,  and 
not  her  husband,  who  had  been  sole  defendant.  The  court  held 
she  came  too  late. 

We  see  nothing  in  either  of  these  cases  which  militates  against 
the  procedure  of  the  state  court  in  the  proceedings  instituted  there  in 
aid  of  the  satisfaction  of  its  judgment.  The  label  affixed  to  the  peti- 
tion praying  an  attachment  or  the  appointment  of  a  receiver  is  of 
no  conclusive  significance.  The  relief  sought  should  determine  its 
nature.  It  was  not  thereby  sought  to  amend  the  original  petition, 
nor  to  tack  onto  the  original  cause  of  action  a  new  and  distinct  suit, 
as  in  Brown  v.  Vancleave,  cited  above.  The  relief  was  plainly  in 
aid  of  the  judgment  already  rendered,  differing  in  kind  only  from  an 
alias  execution,  a  writ  of  attachment,  or  a  writ  of  mandamus.  A  re- 
ceiver was  sought  as  a  means  of  impounding  property  of  the  judg- 
ment debtor  and  applying  it  to  the  satisfaction  of  the  judgment  ren- 
dered. The  appointment  of  a  receiver  was  neither  more  nor  less  than 
the  seizure  of  the  judgment  debtor's  property  for  the  satisfaction  of 
the  judgment  of  the  court  by  an  equitable  attachment. 

Aside  from  the  general  equity  powers  of  the  Jefferson  circuit  court, 
under  which  a  receiver  might  be  appointed  under  circumstances  au- 
thorizing such  action  by  a  court  proceeding  according  to  the  usual 
course  of  a  court  of  equity,  there  was  a  statute  which  expressly  grant- 
ed power  to  appoint  a  receiver  "on  motion  of  any  party  to  an  action" 
who  brings  himself  within  the  terms  of  that  law.  Section  2984 
Rev.  Codes  Ky.  (Carroll,  1900),  reads  as  follows': 
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''On  the  motion  of  any  party  to  an  action  who  shows  that  he  has,  or 
probably  has,  a  right  to,  a  Hen  upon,  or  an  interest  In,  any  property  or  fund, 
the  right  to  which  is  Involved  In  the  action,  and  that  the  property  or  fund 
Is  in  danger  of  being  lost,  removed  or  materially  injured,  the  court,  or  the 
Judge  thereof,  during  vacation,  may  appoint  a  receiver  to  take  charge  of 
the  property  or  fund  during  the  pendency  of  the  action,  and  may  order  and 
coerce  the  delivery  of  it  to  him..  The  order  of  a  court,  or  of  the  Judge 
thereof,  appointing  or  refusing  to  appoint  a  receiver,  shall  be  deemed  n 
final  order  for  the  purpose  of  an  appeal  to  the  court  of  appeals:  provided, 
that  such  order  shall  not  be  superseded." 

Sections  439  and  441  of  the  same  Codes  read  as  follows : 

"After  an  execution  of  fieri  facias,  directed  to  the  county  in  which  the 
Judgment  was  rendered,  or  to  the  county  of  the  defendant's  residence,  is 
returned  by  the  proper  oflftcer,  either  as  to  the  whole  or  part  thereof,  in 
substance;  no  property  found  to  satisfy  the  same,  the  plalntilf  in  the  execu- 
tion may  institute  an  equitable  action  for  the  discovery  of  any  money,  chose 
in  action,  equitable  or  legal  interest,  and  all  other  property  to  which  the 
defendant  is  entitled,  and  for  subjecting  the  same  to  the  satisfaction  of  the 
Judgment;  and,  in  such  actions,  persons  indebted  to  the  defendant,  or  hold- 
ing money  or  property  in  which  he  has  an  interest,  or  holding  evidences  or 
securities  for  the  same,  may  be  also  made  defendants." 

"In  such  action  the  plaintiff  may  have  an  attachment  against  the  property 
of  the  defendant  in  the  execution,  similar  to  the  general  attachments  pro- 
vided for  in  chapter  three,  of  title  eight,  without  either  the  affidavit  or  bond 
therein  required." 

Having,  as  we  conclude,  already  acquired  jurisdiction  over  the  de- 
fendant, by  process  duly  served  in  the  original  suit,  the  ruling  of  the 
learned  judge  of  the  state  court  was,  in  effect,  that  the  law  of  Ken- 
tucky did  not  require  that  a  new  subpoena  should  issue  before  he 
could,  in  aid  of  the  enforcement  of  the  judgment  rendered,  act  upon 
an  application  for  a  receiver,  and  that,  the  defendant  being  already 
before  the  court  under  primary  process,  no  further  notice  was  neces- 
sary as  a  condition  to  the  seizure  of  its  property  to  compel  satisfac- 
tion of  its  judgment.  It  may  be  that  in  this  ruling  that  court  erred ; 
but  we  are  not  content  to  so  decide  in  the  absence  of  some  statute 
more  explicitly  requiring  such  new  summons  or  other  notice,  or 
some  decision  of  the  supreme  court  of  Kentucky  in  conflict  with  the 
decfsion  as  to  the  law  of  Kentucky  made  in  the  very  case  now  under 
examination. 

Whether  the  decision  of  Judge  Toney  was  rested  upon  the  general 
powers  of  a  court  of  record  having  general  law  and  equity  jurisdic- 
tion, or  was  based  upon  the  interpretation  of  sections  298  or  439,  it 
was  the  decision  of  a  court  whose  jurisdiction  had  not  been  exhausted 
by  the  rendition  of  its  judgment,  but  continued  until  it  should  be 
satisfied  for  the  purpose  of  the  issuance  of  all  proper  writs  or  process 
in  aid  of  its  enforcement.  Having  jurisdiction  through  the  service 
of  the  primary  summons,  everything  subsequently  done  within  the 
general  sphere  of  its  power  to  compel  the  satisfaction  of  its  judgment 
should  be  held  as  conclusive,  when  collaterally  assailed  in  the  courts 
of  another  jurisdiction,  unless  it  is  impeached  for  fraud.  If  the  court 
erred  in  its  construction  of  the  statute  or  in  the  exercise  of  its  powers 
by  appointing  a  receiver  without  notice,  the  remedy  was  by  season- 
able proceedings  in  error.  Cornett  v.  Williams,  20  Wall.  226,  250, 
22  L.  Ed.  254;  Laing  v.  Rigney,  160  U.  S.  531,  542,  16  Sup.  Ct.  366, 
40  L.  Ed.  525.  ^  T 
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In  Elder  v.  Mining  Co.,  7  C.  C.  A.  354,  58  Fed.  536,  the  court  of 
appeals  for  the  Eighth  circuit,  speaking  by  Circuit  Judge  Caldwell, 
said: 

**The  court  had  jurisdiction  of  the  parties  and  the  subject-matter,  and  it 
had  the  power,  and  it' was  Its  duty,  to  hear  and  decide  every  question  of 
fact  and  law  that  arose  in  the  progress  of  the  case,  until  it  was  finally  dis- 
posed of.  It  was  its  duty  to  inquire  and  decide  whether  the  requirements 
of  the  practice  act,  In  the  particular  mentioned,  had  been  observed.  The 
presumption  is  that  it  did  inquire,  and  that  it  decided  the  question  rightly; 
and. this  presumption  is  of  conclusive  force  as  against  a  collateral  attack 
upon  the  judgment.  But,  if  this  or  any  other  question  of  law  or  fact  which 
arose  In  the  progress  of  the  case  was  erroneously  decided,  the  jurisdiction 
of  the  court  and  the  validity  of  its  judgment  would  not  be  affected  thereby. 
An  erroneous  decision  does  not  devest  a  court  of  its  jurisdiction  over  the  case. 
BUIott  V.  Pelrsol,  1  Pet.  328,  340,  7  L.  Ed.  164.  If  it  commits  errors,  they 
can  only  be  corrected  by  appropriate  appellate  procedure  in  a  court  which 
by  law  can  review  the  decision.  Bronson  v.  Schulten,  104  U.  S.  410,  26  L. 
Ed.  997.  But  neither  this  court  nor  the  circuit  court  Is  invested  with  ap- 
pellate or  supervisory  jurisdiction  over  the  state  courts,  nor  can  either 
reverse,  vacate,  or  modify  their  judgment,  in  cases  in  which  they  had  juris- 
diction of  the  parties  and  the  subject-matter.  Randall  v.  Howard,  2  Blaclc, 
585,  17  L.  Ed.  269;  Nougue  v.  Qapp,  101  TJ.  S.  551,  25  L.  Ed.  1026;  Central 
Trust  CJo.  V.  St.  Louis,  A.  &  T.  Ry.  Co.  (C.  C.)  40  Fed.  426.  The  judgment 
of  June  10,  1882,  even  if  It  was  erroneous,  was  not  void,  and  has  the  same 
force  and  effect  as  if  no  error  had  been  committed  in  its  rendition." 

3.  But  if  we  are  in  error  in  respect  to  the  law  of  Kentucky,  and 
that  under  the  law  of  that  state  a  new  writ  of  summons  should  have 
issued  as  a  prerequisite  to  jurisdiction  under  the  proceedings  supple- 
mentary to  the  primary  judgment,  we  are  then  confronted  with  the 
grave  question  as  to  whether,  under  section  720,  Rev.  St.,  the  court 
below  did  not  err  in  issuing  the  injunction  against  the  receiver  of  the 
state  court.    That  section  reads  as  follows : 

"The  writ  of  injunction  shall  not  be  granted  by  any  court  of  the  United 
States  to  stay  proceedings  In  any  court  of  a  state,  except  in  cases  where  such 
injunction  may  be  authorized  by  any  law  relating  to  proceedings  in  bank- 
ruptcy." 

The  position  of  the  court  below,  and  of  the  counsel  for  appellee 
here,  is  that,  if  the  state  court  exceeded  its  jurisdiction  by  assuming  to 
appoint  a  receiver  in  aid  of  the  enforcement  of  its  own  judgment  with- 
out a  new  summons  or  notice,  the  proceeding  under  which  its  juris- 
diction in  that  respect  was  invoked  is  to  be  regarded  as  not  being  a 
"proceeding"  within  the  meaning  of  section  720,  and  that  a  receiver 
appointed  under  such  circumstances  is  not  in  any  sense  an  officer  of 
the  state  court,  and  that  an  injunction  against  such  an  interloper  is 
"in  no  way  enjoining  a  proceeding  in  a  state  court."  To  so  narrow 
a  construction  of  the  term  "proceedings  in  any  court  of  a  state"  we 
cannot  assent,  and  no  authority  has  been  produced  which  sanctions 
any  such  definition.  The  supplemental  petition  filed  in  the  primary 
suit  was  an  appeal  to  the  supposed  power  of  the  court  to  order  any 
other  or  further  writs  or  process  necessary  to  compel  payment  of  its 
judgment.  The  petition  constituted  a  "proceeding"  in  court,  whether 
we  regard  it  as  a  new  action  or  as  a  mere  collateral  and  supplemental 
pleading.  In  point  of  fact  the  "proceeding"  was  regarded  neither  by 
the  state  court  nor  by  the  party  filing  it  as  a  new  action,  but  as  a 
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collateral  and  supplemental  appeal  to  the  continuing  jurisdiction  of 
the  court  until  its  judgment  should  be  satisfied ;  and,  if  the  action  of 
the  state  court  is  subject  to  criticism,  it  is  because,  when  its  jurisr 
diction  was  thus  invoked,  it  erred  in  assuming  that  it  might  act  upon 
the  constructive  notice  of  the  primary  suit,  and  without  a  new  writ 
of  summons  or  other  form  of  notice. 

But  does  it  follow,  because  the  state  court  exceeded  its  jurisdic- 
tion by  thus  appointing  a  receiver  in  aid  of  the  enforcement  of  its 
own  judgment  without  notice,  that  a  court  of  the  United  States, 
upon  the  application  of  the  judgment  debtor  and  in  defiance  of  the 
injunction,  which  forbids  any  interference  with  the  receiver  in  the 
discharge  of  his  duties,  may  enjoin  that  receiver  from  obeying  the 
order  of  the  court,  whose  officer  he  colorably  was,  or  dispossess  him 
from  the  custody  of  the  property  which  he  had  been  directed  to 
hold?  There  is  no  pretense  of  any  prior  suit  involving  the  same 
controversy  in  the  United  States  court,  nor  of  any  prior  possession, 
constructive  or  actual,  of  the  res  which  the  receiver  was  ordered 
to  reduce  to  possession.  The  injunction  of  the  state  court,  forbid- 
ding interference  with  its  receiver,  is  met  with  a  counter  injunction 
forbidding  the  receiver  to  proceed  with  the  duties  of  his  appoint- 
ment, and  forbidding  his  interference  with  the  property  of  the  Mutual 
Reserve  Life  Fund  Association,  which  the  state  court  had  spec- 
ifically directed  him  to  take  possession  and  custody  of.  Which  court 
shall  the  receiver  obey?  Unless  one  court  or  the  other  shall  yield 
its  pretensions,  nothing  remains  but  an  appeal  to  force.  Fortu- 
nately, the  state  court,  while  justifying  its  action  in  an  opinion  of 
vigor,  but  commendable  courtesy,  has  directed  its  receiver  to  apply 
to  the  circuit  court  to  discharge  its  injunction,  and  to  appeal  to  this 
court  from  any  order  continuing  it  in  operation. 

If  there  are  principles  of  comity  or  of  statutory  construction  by 
which  so  deplorable  a  conflict  between  coequal  courts  of  concurrent 
jurisdiction  may  be  avoided,  and  the  operations  of  our  independent 
systems  of  judicature  rendered  harmonious,  it  is  our  highest  duty 
to  discover  and  apply  them.  "It  forms  a  recognized  portion  of 
the  duty  of  this  court,"  said  Justice  Campbell,  in  Taylor  v.  Carryl, 
20  How.  583,  595,  15  L.  Ed.  1028,  in  speaking  for  the  court,  "to 
give  preference  to  such  principles  and  methods  of  procedure  as  shall 
serve  to  conciliate  the  distinct  and  independent  tribunals  of  the 
state  and  the  Union,  so  that  they  may  co-operate  as  harmonious 
members  of  a  judicial  system,  coextensive  with  the  United  States, 
and  submitting  to  paramount  authority  of  the  same  constitution, 
laws,  and  federal  obligations."     Continuing  he  said : 

'*The  decisions  of  this  court  that  declare  such  an  aim,  and  that  embody 
the  principles  and  modes  of  administration  to  accomplish  It,  have  gone  from 
the  court  with  authority,  and  have  returned  to  it,  bringing  the  vigor  and 
strength  that  is  always  imparted  to  magistrates  of  whatever  class  by  the 
approbation  and  confidence  of  those  submitted  to  their  government" 

It  is  a  rule  of  almost  universal  application  that,  between  courts 
of  the  same  sovereignty  and  concurrent  jurisdiction,  the  court  which 
first  acquires  jurisdiction  of  the  controversy  or  of  the  res  should 
be  suffered  by  every  other  court  to  decide  every  question  within 
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the  sphere  of  the  pending  cause,  and  to  continue  in  the  possession 
of  the  subject-matter  of  the  controversy  until  every  question  before 
it  shall  be  decided  and  the  res  discharged  from  its  control.  This 
rule  has  its  foundation,  perhaps,  in  comity;  but  the  fruits  of  its 
recognition  have  been  so  beneficent,  when  applied  to  courts  of  con- 
current jurisdiction  created  by  diflferent  sovereignties,  as  to  justify 
the  conclusion  that  it  is  not  only  a  rule  of  comity,  but  one  of  neces- 
sity. The  cases  are  numerous  which  recognize  its  binding  force 
and  illustrate  its  wide  application.  No  useful  purpose  wiU  be  sub- 
served in  making  quotations  from  them.  We  content  ourselves 
with  the  citation  of  a  few  which  are  most  in  point.  Peck  v,  Jenness, 
7  How.  612,  12  L.  Ed.  841 ;  Taylor  v.  Carryl,  20  How.  583,  15  L. 
Ed.  1628;  Ableman  v.  Booth,  21  How.  506,  16  L.  Ed.  169;  Free- 
man V.  Howe,  24  How.  450,  16  L.  Ed.  749;  Tarbles'  Case,  13  Wall. 
397,  20  h.  Ed.  597;  Buck  ▼.  Colbath,  3  Wall.  334,  18  L.  Ed,  257; 
Co  veil  V.  Heyman,  iii  U.  S.  176,  4  Sup.  Ct.  355,  28  L.  Ed.  390;  Bank 
V.  Stevens,  169  U.  S.  432,  452,  18  Sup.  Ct.  403,  42  L.  Ed.  807;  Riggs 
V.  Johnson  Co.,  6  Wall.  166,  18  L.  Ed.  768;  Moran  v.  Sturges,  154  U. 
S.  256, 14  Sup.  Ct.  1019,  38  L.  Ed.  981 ;  Shields  v.  Coleman,  157  U.  S. 
168, 15  Sup.  Ct.  570,  39  L.  Ed.  660;  Association  v.  Hurst,  7  C.  C.  A. 
598  59  Fed.  i;  Bank  v.  Folsom,  21  C  C.  A.  568,  75  Fed.  929; 
Mills  V.  Insurance  Co.,  40  C.  C.  A.  394,  igo  Fed.  344;  Aultman  v. 
Brumfield  (C.  C.)  102  Fed.  7;  Senior  v.  Pierce  (C.  C.)  31  Fed.  628; 
Karkrader  v.  Wadley,  172  U.  S.  148,  19  Sup.  Ct.  119,  43  L.  Ed.  399. 

The  courts  of  the  state  and  of  the  United  States  are,  as  to  each 
other,  foreign  courts.  Nevertheless  the  power  sometimes  exercised 
by  courts  of  equity  to  restrain  parties  within  their  jurisdiction  from 
proceeding  in  a  foreign  court  does  not  apply  to  them,  and  it  has 
long;  been  recognized  that  state  courts  cannot  enjoin  proceedings 
in  the  courts  of  the  United  States,  nor  the  latter  in  the  former 
courts.  Story,  Eq.  Jur.  §§  899,  900;  Bank  v.  Stevens,  169  U.  S.  436, 
462,  463,  18  Sup.  Ct.  403,  42  L.  Ed.  807.  Section  720  originated  in 
1793,  and  is  a  legislative  command  affirmatively  enforcing  this  rule  of 
comity  by  expressly  prohibiting  the  enjoining  of  proceedings  in  state 
courts,  except  when  authorized  in  bankrupt  cases.  Some  cases  other 
than  bankruptcy  suits  have  been  held  not  to  be  within  the  literalism  of 
the  statute.  Thus  it  has  been  held  that  the  statute  does  not  prevent  a 
court  of  the  United  States  from  protecting  its  own  prior  jurisdiction 
over  the  property  in  controversy  (Iron  Mountain  R.  Co.  v.  City  of 
Memphis,  37  C.  C.  A.  410,  96  Fed.  113),  nor  from  enforcing  its  own 
judgments  in  causes  removed  from  the  state  court  (French  v.  Hay, 
22  Wall.  230,  22  L.  Ed.  857;  Dietzsch  v.  Huidekoper,  103  U.  S.  494, 
26  h.  Ed.  497).  So  it  has  been  held  that,  when  the  requisite  federal 
jurisdiction  exists,  a  bill  in  equity  will  lie  to  deprive  parties  of  the 
benefits  of  a  decree  or  judgment  obtained  by  fraud  in  a  state  court. 
Barrow  v.  Hunton,  99  U.  S.  80,  25  L.  Ed.  407;  Arrowsmith  v. 
Gleason,  129  U.  S.  86,  101,  9  Sup.  Ct.  237,  32  L.  Ed.  630;  Johnson  v. 
Waters.  Ill  U.  S.  640,  667,  4  Suo.  Ct  619,  28  L.  Ed.  647. 

In  Marshall  v.  Holmes,  141  U.  S.  589,  599,  12  Sup.  Ct.  62,  35  L. 
Ed.  870,  a  bill  to  annul,  on  the  ground  of  fraud,  judgments  rendered 
by  a  state  court  was  upheld;  the  court, among  other  things,  saying: 

112  F.— 30  ^  T 
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**While  it  cannot  require  the  state  court  Itself  to  set  aside  or  vacate  the 
judgments  in  question,  It  may,  as  between  the  parties  before  it,  if  the  facts 
justify  such  relief,  adjudge  that  Mayer  shall  not  enjoy  the  inequitable  ad- 
vantage obtained  by  his  judgments.  A  decree  to  that  effect  would  operate 
directly  upon  him,  and  would  not  contravene  that  provision  of  the  statute 
prohibiting  a  court  of  the  United  States  from  granting  a  writ  of  injunction 
to  stay  proceedings  in  a  state  court  It  would  simply  take  from  him  the 
benefit  of  judgments  obtained  by  fraud." 

It  is  plain  that  in  all  these  cases  the  federal  court  was  violating 
no  rule  of  comity,  for  in  every  one  of  the  supposed  exceptions  to 
the  statute  the  court  was  either  protecting  its  own  prior  possession 
of  the  res,  or  of  the  controversy,  or  enforcing  its  own  judgment. 
This  is  true  of  a  suit  for  the  nullification  of  a  judgment  upon  the 
ground  of  fraud.  The  relief  sought  in  such  a  case  would  be  the 
subject  of  an  independent  suit  in  equity,  and,  if  the  requisite  diver- 
sity of  citizenship  existed,  such  a  suit  could  be  maintained  in  a 
circuit  court  of  the  United  States,  and  any  injunction  against  the 
enforcement  of  the  judgment  nullified  for  fraud  would  be  mere 
process  for  the  enforcement  of  its  own  judgment,  and  operative  only 
through  its  jurisdiction  over  the  parties  thereto.  In  passing,  how- 
ever, it  may  be  observed  that  in  none  of  the  cases  of  this  class  re- 
ported was  any  injunction  actually  granted  in  the  federal  court.  In 
Marshall  v.  Holmes  an  injunction  was  allowed  in  the  state  court 
before  removal.  This  re'mained  in  force,  for  the  cause  stands  after 
removal  just  as  it  did  before.  Bondurant  v.  Watson,  103  U.  S. 
281,  287,  26  L.  Ed.  447.  None  of  these  instances  of  so-called  ex- 
ceptions made  by  judicial  construction  of  the  statute  apply  to  the 
case  in  hand.  . 

The  effort  to  remove  the  proceeding  under  which  the  receiver 
was  appointed  was  rightly  denied;  for,  in  any  view  we  take  of  the 
matter,  it  must  be  regarded  as  a  proceeding  ancillary  to  the  prim- 
ary suit,  and  not  as  an  independent  suit.  Barrow  v.  Hunton,  99 
U.  S.  80,  85,  25  L.  Ed.  407;  Marshall  v.  Holmes,  141  U.  S.  589, 
597,  12  Sup.  Ct.  62,  35  L.  Ed.  870.  Unless  the  court  below  can 
enjoin  the  proceeding  in  the  state  court  and  prevent  the  receiver 
thus  appointed  from  executing  the  orders  and  directions  of  that 
court,  it  is  plain  that  no  equitable  jurisdiction  exists.  But  it  is  said 
that  neither  the  statute  nor  any  rule  of  comity  requires  the  United 
States  courts  to  refuse  a  remedy  by  injunction  against  any  proceed- 
ing under  which  property  is  about  to  be  taken  without  due  process 
of  law.  The  receiver  was  armed  with  the  authority  of  the  Jefferson 
circuit  court.  He  was  colorably,  at  least,  its  officer,  and  his  action 
was  its  action,  his  possession  its  possession,  though  constructive, 
and  not  actual.     It  is  not  enough  for  one  to  say :  ^ 

"This  process  under  which  my  property  is  about  to  be  taken  is  issued 
without  authority,  or  the  ofllcer  who  assumes  to  exercise  dominion  over  my 
property  was  appointed  by  a  court  which  exceeded  its  jurisdiction  in  ap- 
pointing and  Instructing  him." 

The  effect  of  the  appointment  of  the  appellant  as  receiver,  under 
the  terms  of  the  order,  already  cited,  was  to  place  him  construct- 
ively in  possession  of  the  property  of  the  appellee  association  within 
the  state  of  Kentucky.    To  obtain  actual  possession  he  had,  when 
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enjoined,  notified  the  association  debtors  to  pay  their  debts  to  him, 

and  had  thus  done  all  that  was  possible,  without  instituting  suit, 

to  reduce  these  choses  in  action  to  his  actual  possession.     Is  it 

possible  that  under  such  circumstances  the  receiver  may  be  ousted 

from  its  constructive  possession,  and  the  hand  of  the  state  court 

I  stayed,  while  the  United  States  court  determines  the  question  as  to 

i  whether  under  the  law  of  Kentucky  the  state  court  had  the  juris- 

I  diction  to  make  the  order  and  take  the  step  complained  of?    No 

!  case  has  been  cited  which  gives  support  to  this  contention.     It  is 

I  not  relevant  to  say  that  a  void  judgment  is  a  nullity,  and  that  when- 

I  ever  it  is  set  up  as  a  justification  its  voidness  may  be  shown.     Nor 

I  is  it  relevant  to  say  that  the  jurisdiction  of  the  court  is  always  a 

I  subiect  of  inquiry  when  a  foreign  judgment  is  sued  upon. 

The  question  we  have  to  deal  with  involves  no  such  question,  but 
concerns  the  power  of  a  United  States  circuit  court,  in  view  of  sec- 
tion 720,  to  enjoin  a  proceeding  in  a  state  court  of  concurrent  juris- 
diction for  the  purpose  of  determining  whether  or  not  it  had  ex- 
ceeded its  jurisdiction  in  respect  to  the  matter  complained  of.  A 
receiver  is  peculiarly  the  hand  of  the  court  which  appoints  him. 
His  possession,  whether  actual  or  constructive,  is  but  the  posses- 
sion of  the  court,  and,  when  he  is  dispossessed  or  enjoined,  the  court 
is  dispossessed  or  enjoined.  Can  it  need  anything  more  than  the 
plain  unmistakable  language  of  the  statute  to  perceive  that  such 
a  case  is  within  both  its  letter  and  spirit?  Is  it  enough  to  take  a 
given  case  out  of  the  statute  that  the  complainant,  asking  an  injunc- 
tion against  action  under  an  order,  a  writ,  or  process  from  a  state 
court,  challenges  the  power  of  the  court  to  make  the  order  or  issue 
the  writ  complained  of? 

It  will  not  do  to  say  that  the  owner  of  property  taken  construc- 
tively or  actually,  or  about  to  be  so  taken,  by  invalid  order  or  process 
of  a  court  of  another  jurisdiction,  is  otherwise  without  remedy. 
Such  an  owner  may  apply  for  relief  to  the  court  under  whose  au- 
thority his  property  has  been  seized.  Freeman  v.  Howe,  24  How. 
450,  16  L.  Ed.  749;  Covell  v.  Heyman,  iii  U.  S.  176,  4  Sup.  Ct. 
355,  28  L.  Ed.  390;  Association  v.  Hurst,  7  C.  C.  A.  598,  59  Fed.  i, 
16  U.  S.  App.  325;  Gumbel  v.  Pitkin,  124  U.  S.  131,  8  Sup.  Ct.  379, 
31  L.  Ed.  374;  Krippendorf  v.  Hyde,  no  U.  S.  276,  4  Sup.  Ct.  27, 
28  L.  Ed.  14s;  Lammon  v.  Feusier,  in  U.  S.  17,  4  Sup.  Ct.  286, 
28  L.  Ed.  337.  If  the  officer  taking  the  property  exceeds  the  au- 
thority of  his  writ,  he  may  be  sued  in  any  court  having  jurisdiction 
in  an  action  of  trespass.  Buck  v.  Colbath;  3  Wall.  334,  18  L.  Ed. 
257.  A  third  remedy  consists  in  the  right  to  sue  for  the  recovery 
of  the  property  after  the  hand  of  the  court  seizing  it  has  been  raised. 
If  the  taking  was  under  a  proceeding  void  for  want  of  due  process 
of  law,  the  title  of  one  acquiring  it  under  such  an  invalid  proceeding 
would  be  unavailing.  Cooper  v.  Newell,  173  U.  S.  555,  19  Sup*  Ct. 
506,  43  L.  Ed.  808. 

To  prevent  such  unnecessary  conflicts  oLjurisdiction  as  that  pre- 
sented on  this  record,  the  statute  (now  section  720,  Rev.  St.)  was 
enacted.  The  burden  is  upon  one  who  asserts  an  interpretation  of 
that  provision  which  would  tend  to  weaken  its  force  and  defeat  its 
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beneficient  purposes.  The  spirit  of  the  rule  of  comity  between 
courts  prevents  interference,  not  upon  any  question  of  ultimate  right 
or  wrong,  but  upon  the  question  as  to  which  jurisdiction  had-  first 
attached.  This  rule  is  clearly  and  definitely  established.  Taylor 
V.  Carryl,  20  How.  583,  15  L.  Ed.  1028;  Freeman  v.  Howe,  24  How. 
450,  16  L.  Ed.  749;  Krippendorf  v.  Hyde,  no  U.  S.  276,  4  Sup.  Ct. 
27,  28  L.  Ed.  14s ;  Bank  v.  Folsom,  21  C.  C.  A.  563,  75  Fed.  929. 
There  may  be  instances  in  which  the  question  as  to  which  of  two 
conflicting  authorities  should  prevail  may  turn  upon  priority  of 
actual  seizure  and  custody  of  the  property  in  suit ;  but  the  cases  in 
which  a  distinction  between  actual  and  constructive  seizure  and  cus- 
tody has  been  observed  have  been  cases  in  which  the  jurisdiction 
of  the  United  States  courts  has  been  exclusive,  and  not  concurrent 
with  the  state  courts.  Thus,  in  Taylor  v.  Carryl,  20  How.  583,  601, 
15  L.  Ed.  1028,  the  facts  were  that  a  vessel  had  been  actually  seized 
under  an  attachment  issuing  from  a  state  court,  and  was  under  or- 
der of  sale  made  by  the  state  court,  when  process  issued  under  a 
libel  filed  in  the  district  court  of  the  United  States  for  mariners' 
wages  and  supplies.  It  was  held  that  the  libel  did  not  devest  the 
officials  of  the  state  court  of  their  authority  over  the  vessel,  and  that 
of  the  two  sales  made,  one  by  the  sheriff  and  one  by  the  marshal, 
the  sale  by  the  sheriff  conveyed  the  legal  title  and  the  sale  by  the 
marshal  was  inoperative.  The  decision  was  expressly  put  upon  the 
single  ground  that,  while  the  property  levied  upon  was  in  the  actual 
possession  of  one  jurisdiction,  it  should  not  be  taken  by  an  officer 
acting  under  another.  In  Moran  v.  Sturges,  154  U.  S.  256,  276, 
14  Sup.  Ct.  1019,  38  L.  Ed.  981  et  seq.,  the  facts  were  much  the 
same,  with  this  distinction:  The  state  court  had  not  made  any 
actual  seizure  of  the  vessels,  though  it  had  appointed  a  receiver, 
who  had  not  qualified  when  the  vessels  were  seized  by  the  marshal 
under  libels  filed  subsequent  to  the  proceedings  for  appointment  of 
a  receiver  in  the  state  court.  The  holding  was — First,  that  the 
state  court  had  no  authority  to  enforce  maritime  liens ;  second,  that, 
being  without  power  to  enforce  such  liens,  it  was  incapable  of  dis- 
placing them ;  third,  that  for  this  reason  actual  possession  by  a  state 
court  of  the  res  subject  to  such. liens  will  not  be  disturbed,  but,  as  a 
state  court  can  only  deal  with  the  property  subject  thereto,  when  its 
jurisdiction  has  determined  the  admiralty  courts  may  proceed; 
fourth,  in  respect  of  the  title  of  the  receiver,  the  court  held  that, 
as  he  had  not  qualified  when  the  marshal  seized  the  vessels,  his  title, 
by  relation  upon  qualification  thereafter,  should  not  be  carried  back, 
so  as  to  antedate  the  marshal's  seizure.  In  respect  to  this  the  court 
said: 

•The  contention  Is  not  only  that  the  title  to  these  vessels  vested  In  the 
receiyer  as  of  July  31st,  and  that  in  such  case  as  this  constructive  is  the 
equivalent  of  actual  possession,  but  that,  although  the  receiver  did  not 
qualify  untU  after  the  seizure  by  the  marshal,  he  thereupon  became  con- 
structively possessed  of  the  vessels  as  of  July  31st,  and  the  Jurisdiction  of 
the  district  x;ourt  was  thereby  ousted.  But,  if  the  Jurisdiction  had  attached, 
it  would  not  be  defeated,  even  by  the  withdrawal  of  the  property  for  the 
purpose  of  the  state  court;  and,  moi'eover,  the  doctrine  of  relation  has  no 
application.    As  between  two  courts  of  concurrent  and  co-ordinate  Jurisdic- 
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Hon,  luiTlng  like  Jariadictlon  orer  the  subject-matter  In  controyeny,  tbe 
<!oiirt  which  first  obtains  Jurisdiction  is  entitled  to  retain  it  without  inter- 
ference, and  cannot  be  deprived  of  its  right  to  do  so.  because  it  may  not 
have  first  obtained  physical  possession  of  the  property  in  dispute.  But 
where  the  Jurisdiction  is  not  concurrent,  and  the  subject-matter  in  litl,sation 
In  the  one  is  not  within  the  cognizance  of  the  other,  while  actual,  or  even 
constructive,  possession  may,  for  the  time  being  and  in  order  to  avoid  un- 
seemly collision,  prevent  the  one  from  disturbing  such  possession,  yet  where 
there  is  neither  actual  nor  constructive  possession,  there  is  no  obstacle  to 
proceeding,  and  action  thus  talcen  cannot  be  invalidated  by  relation.  That 
doctrine  is  resorted  to  only  for  the  advancement  of  Justice,  and.  under  these 
state  statutes,  is  adopted  to  defeat  fraudulent,  unwarranted,  and  unjust  dis- 
positions of  the  debtor's  property,  and  to  accomplish  Just  and  equitable 
ends.  Herring  v.  RaUroad  Co.,  105  N.  Y.  Z40,  377,  12  N.  E.  763.  At  the 
time  these  libels  were  filed  and  the  marshal  seized  the  property,  it  had  not 
been  developed  whether  or  when  the  receiver  would  or  might  give  the  se- 
curity required  and  enter  upon  the  discharge  of  his  duties^  and  he  had  neither 
actual  nor  constructive  possession." 

The  case  furnishes  no  reason  for  drawing  any  distinction  between 
actual  and  constructive  possession  of  the  choses  in  action  of  the 
Mutual  Reserve  Fund  Life  Association.  The  subject-matter  of  the 
litigation  was  one  in  respect  to  which  the  jurisdiction  of  the  two 
courts  was  concurrent.  The  receiver  of  the  state  court  had  actually 
qualified,  and  had  served  notice  of  his  appointment  and  authority 
upon  the  debtors  of  the  Mutual  Association.  The  receiver  was 
therefore  in  constructive  possession  of  the  assets  before  the  inter- 
ference of  the  United  States  court  was  solicited.  The  case  in  this 
respect  falls  within  the  very  distinction  recognized  by  the  chief  jus- 
tice, when  he  said: 

"As  between  courts  of  concurrent  and  co-ordinate  Jurisdiction,  having  lilce 
jurisdiction  over  the  subject-matter  in  controversy,  the  court  which  first 
obtains  jurisdiction  Is  entitled  to  retain  it  without  interference,  and  cannot 
be  deprived  of  its  right  to  do  so  because  it  may  not  have  first  obtained 
physical  possession  of  the  property  hi  dispute." 

The  rule  thus  stated  is  supported  in  the  case  of  Peck  v.  Jenness, 
7  How.  624,  12  h.  Ed.  841 ;  Freeman  v.  Howe,  24  How.  450,  16  L. 
Ed.  749;  Covell  v.  Heyman,  iii  U.  S.  176,  4  Sup.  Ct.  355,  28  h.  Ed. 
390;  Buck  V.  Colbath,  3  Wall.  334,  18  L.  Ed.  257. 

That  the  property  of  a  stranger  to  the  proceeding  has  been  taken 
will  not  justify  a  writ  of  replevin,  or  any  other  dispossessory  or  in- 
junctive proceeding,  in  the  court  of  another  jurisdiction,  is  well  set- 
tled. Freeman  v.  Howe,  Buck  v.  Colbath,  and  Covell  v.  Heyman, 
cited  above.  In  Association  v.  Hurst,  7  C.  C.  A.  598,  59  Fed.  i, 
the  facts  were  that  the  property  of  a  stranger  to  a  writ  from  a  state 
court  was  levied  on  and  was  about  to  be  sold  to  satisfy  a  judgment 
against  another.  An  injunction  was  sought  from  a  circuit  court  of 
the  United  States  to  restrain  such  taking.  The  writ  was  denied 
below,  and  the  refusal  affirmed  by  this  court.  Judge  Taft,  speaking 
for  this  court  said : 

"The  principle  is  that,  in  order  to  preserve  the  dignity  and  protect  the 
effectiveness  of  tbe  process  of  courts  of  concurrent  Jurisdiction,  and  to  avoki 
unseemly  confilcts  between  them  and  between  their  respective  executive 
officers,  no  remedy  of  an  Injunctive  or  dispossessory  character  will  be  af- 
forded by  one  court  against  the  acts  of  tbe  executive  ofiicers  of  the  other 
court,  when  done  under  color  of  an  order  or  process  issuing  from  such  other 
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court,  because  It  would  have  the  Inconvenient  and  anomalous  effect  to  stay 
the  proceedings  in  one  court  to  allow  another  court  to  investigate  the  validity 
of  acts  done  under  such  proceedings." 

No  case  has  been  cdlled  to  our  attention  Which  sanctions  the  con- 
tention of  counsel  that  the  mere  fact  that  the  jurisdiction  of  the 
state  court  is  challenged  will  justify  the  enjoining  of  one  court  by 
another.  The  state  and  federal  courts  are  independent  of  each 
other,  except  in  a  limited  class  of  cases,  when  a  writ  of  error  will  lie 
from  the  highest  court  of  a  state  to  the  supreme  court  of  the  United 
States.  They  are  courts  of  equal  dignity  and  of  concurrent  juris- 
diction in  respect  to  the  subject-matter  of  this  controversy.  Neither 
court  has  the  power  to  control  or  coerce  the  other.  If  the  circuit 
court  of  the  United  States  has  the  power  and  jurisdiction,  when 
diversity  of  citizenship  exists,  to  enjoin  and  dispossess  a  receiver, 
acting  under  authority  of  the  Jeflferson  circuit  court,  upon  a  bill 
averring  a  defect  of  jurisdiction,  the  other  must  have  an  equal  right 
upon  a  case  arising  presenting  similar  jurisdictional  questions.  The 
power  must  be  reciprocal,  if  it  exists.  We  entirely  approve  the 
view  expressed  by  District  Judge  Love  in  Senior  v.  Pierce  (C.  C.) 
31  Fed.  625,  631,  in  saying  that: 

"Inasmuch  as  the  very  purpose  of  noninterference  is  to  prevent  a  conflict 
between  the  two  jurisdictions,  I  can  see  no  difference  in  the  application  of 
the  principle  whether  the  question  to  be  decided  by  the  two  courts  is  one 
of  jurisdiction,  or  of  mere  property  right,  the  jurisdiction  being  conceded. 
The  state  court  must  needs  decide  for  itself  whether  or  not  the  seizure  pro- 
ceeding was  illegal.  There  is  no  other  tribunal  with  competent  authority 
to  decide  this  question  for  the  state  court.  If  the  federal  court  may  decide 
the  question  of  the  regularity  of  the  seizure  and  jurisdiction  adversely  to 
the  state  court,  and  proceed  to  take  the  property  from  its  custody  by  force, 
why  may  not  the  state  court  reciprocally,  in  any  parallel  case,  decide  the 
same  questions  when  property  is  in  our  custody,  and  proceed  by  a  writ  of 
replevin  to  dispossess  the  marshal?  But,  assuredly,  if  the  federal  court 
were  in  possession  by  legal  process,  it  would  not  permit  the  state  court  to 
decide  the  question  of  jurisdiction  and  wrest  the  property  from  our  control. 
The  only  safe  and  legitimate  course  for  the  suitor  is  to  pursue  his  remedy 
by  some  proper  ancillary  proceeding  in  the  court  first  obtaining  jurisdiction, 
and  take  his  appeal,  if  not  satisfied,  to  the  final  justice  of  the  supreme  court 
of  the  state,  or  of  the  United  States,  as  the  case  may  require.  It  will  cot 
do  for  the  suitor  to  assume  that  he  cannot  obtain  justice  in  one  jurisdiction 
or  the  other.  But  at  all  events  it  is  infinitely  better  that  injustice  should 
be  done  and  suffered  in  particular  cases  than  that  a  course  of  proceeding 
should  be  sustained  fraught  with  all  the  evils  of  conflicting  judgments  and 
forcible  collisions  between  the  two  independent  jurisdictions." 

Inasmuch  as  no  relief  whatever  can  be  obtained  unless  the  pro- 
ceedings in  the  state  court  can  be  enjoined,  the  cause  will  be  remand- 
ed, with  direction  to  dismiss  the  biU  for  want  of  equity  and  to  dis- 
solve the  injunction. 
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CENTRAIi  TRUST  CO.  OF  NBW  YORK  t.  WESTERN  NORTH  OAROUNA 

R.  CO.  et  al. 

(Circuit  Court,  W.  D.  North  Carolina.    December  19,  1901.) 

1.  Railroads — Effect  of  Sale  under  Foreclosure. 

On  a  sale  under  a  decree  of  foreclosure  of  all  the  property  and  fran- 
chises of  a  railroad  company,  mortgaged  by  it  as  permitted  by  Its 
charter,  and  the  conyeyance  of  such  property  and  franchises  to  the  pur- 
chaser, as  directed  by  the  court,  the  company  is  derested  of  all  its  right 
title,  and  Interest  therein,  and  has  only  remaining  its  franchise  to  exist 
as  a  corp6ration;  and  it  cannot,  by  any  act  or  negligence  of  its  own, 
thereafter  subject  the  property  so  sold,  or  the  franchise  of  the  corpora- 
tion to  exercise  the  rights,  powers,  and  privileges  of  a  railroad  company 
in  connection  therewith,  to  liability. 

S.  Federal  Courts—Injunction  against  Procbediko  in  State  Court. 

A  circuit  court  of  the  United  States  is  not  prevented,  by  Rev.  St  S  720, 
from  granting  an  injunction  to  stay  a  proceeding  in  a  state  court  where 
necessary  to  protect  its  own  prior  jurisdiction,  or  to  render  effective  Its 
own  decree;  and  where  It  has  rendered  a  decree  foreclosing  a  mortgage 
on  a  railroad,  and  has  sold  the  property  thereunder,  and  conveyed  the 
same  to  the  purchaser,  expressly  providing  in  its  decree  of  confirmation 
that  the  purchaser  shall  take  the  property  and  franchises  as  the  absolute 
owner  thereof,  and  free  from  the  claims  of  any  one  claiming  by,  under, 
or  through  the  mortgagor,  it  has  jurisdiction,  as  ancillary  to  such  suit, 
to  entertain  a  supplemental  bill  filed  by  the  complainant  and  the  pur- 
chaser therein  for  an  injunction  to  restrain  the  threatened  sale  of  the 
property  under  an  execution  issued  from  a  state  court  upon  a  judgment 
rendered  against  the  mortgagor  company,  on  a  cause  of  action  which 
arose  after  the  sale  and  after  the  purchaser  had  been  placed  in  posses- 
sion of  the  property.  Under  such  circumstances,  the  attempt  to  subject 
the  property  to  the  judgment  against  the  mortgagor  is  in  direct  defiance 
and  contravention  of  the  decree  of  the  federal  court,  and  it  is  the  duty 
of  that  court  to  protect  its  purchaser  and  its  jurisdiction  by  maintaining 
the  effectiveness  of  its  decree.* 

In  Equity.    On  supplemental  bill  for  an  injunction. 

Charles  Price,  for  complainant. 

A.  C.  Avery,  B.  F.  Long,  and  Lee  S.  Overman,  for  defendants. 

BOYD,  District  Judge.  This  is  a  bill,  supplemental  to  and  .in 
aid  of  the  original  bill  of  foreclosure,  filed  by  the  Central  Trust 
Company  of  New  York,  as  trustee,  to  foreclose  a  second  mortgage 
executed  by  the  Western  North  Carolina  Railroad  Company,  a  North 
Carolina  corporation,  upon  its  property  of  every  kind,  including  the 
franchises  of  the  corporation.  This  second  mortgage  covered,  of 
course,  the  equity  of  redemption  of  the  corporation.  Indeed,  after 
the  execution  of  the  first  mortgage,  all  the  right,  title,  and  estate 
of  the  Western  North  Carolina  Railroad  corporation  in  and  to  the 
Western  North  Carolina  Railroad  equipment  and  franchises,  except 
the  one  to  be  and  exist  as  a  corporation,  known  as  that  of  the 
corporators,  was  its  equity  of  redemption  in  the  property  mortgaged. 
This  was  conveyed  to  the  Central  Trust  Compaflpy  of  New  York,  as 
trustee  for  the  bondholders,  whose  bonds  were  secured  by  that  mort- 

1  Enjoining  proceedings  in  state  courts,  see  notes  to  Garner  v.  Bank,  16 
a  a  A.  90;  Trust  Co.  v.  Grantham,  27  a  a  A.  575. 
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gage,  known  as  the  "second  mortgage."  Upon  the  foreclosure  of 
this  mortgage,  sale  of  the  property  and  franchises  so  conveyed,-  the 
decree  of  confirmation  of  sale,  and  the  execution  and  delivery  of 
the  deed,  the  Western  North  Carolina  Railroad  Company  had  no 
estate  of  any  kind  whatsoever  in  the  Western  North  Carolina  Railroad 
equipment  or  franchises  of  the  corporation  so  conveyed  in  trust,  and 
so  sold  under  the  decree  of  this  court,  to  the  Southern  Railway 
Company,  which  company,  complainant  in  this  bill,  was,  on  the  23d 
day  of  August,  1894,  duly  accepted  by  the  court  as  the  purchaser 
"of  all  and  singular  the  railroad  property  and  franchises  sold  under 
the  decree  in  this  cause."  This  appears  from  the  decree  of  con- 
firmation of  sale,  of  the  date  above  stated,  duly  entered  upon  the 
records  of  this  court.  It  is  also  set  out  in  the  said  decree  that, 
upon  the  delivery  of  the  conveyance  by  the  master  to  the  purchaser, 
the  Southern  Railway  Company,  the 'said  company  "shall  fully  pos- 
sess and  be  invested  with  all  of  the  estate,  right,  title,  and  interest 
in,  to,  and  of  such  railroad  equipment,  property,  and  franchises  so 
sold  under  the  decree  of  this  court,  as  the  absolute  owner  thereof, 
to  have  and  to  hold  the  same,  to  it  and  its  successors  and  assigfns, 
forever."  This  was  the  decree  of  the  court,  entered  the  226,  of 
August,  1894.  Since  that  time  the  Western  North  Carolina  Rail- 
road Company,  if  in  existence,  has  been  without  property  of  any 
nature  whatsoever.  Since  that  time,  as  shown  by  Circuit  Judge 
Simonton  in  his  opinion  in  this  case,  reported  in  89  Fed.  24,  the 
Western  North  Carolina  Railroad  corporation  has  had  no  property, 
no  franchise,  except  the  franchise  of  the  corporators,  which  is  that 
to  exist  as  a  corporation.  It  has  had  no  railroad.  It  has  no  right 
to  operate  a  railroad,  no  right  to  construct  a  railroad,  no  right  of 
eminent  domain.  Its  railroad  was  sold,  every  franchise  it  owned, 
except  the  one  mentioned,  to  exist  as  a  corporation,  was  sold,  and 
purchased  under  the  decrees  of  this  court  by  the  complainant,  the 
Southern  Railway  Company,  a  Virginia  corporation,  doing  business 
under  the  laws  of  comity  in  the  state  of  North  Carolina. 

This  was  the  status  of  affairs  at  the  time. the  engineer,  James, 
intestate,  and  fireman,  Howard,  intestate,  were  killed  on  the  line  of 
this  railroad,  on  the  17th  of  November,  1896,  as  appears  by  the 
record  filed  herein.  These  men  were  servants  of  the  Southern  Rail- 
way Company  when  killed;  it  not  being  pretended  they  were  em- 
ployed by  the  Western  North  Carolina  Railroad  Company.  As  al- 
ready shown,  they  could  not  have  been  employed  by  that  company, 
it  having  no  power  to  employ  servants;  such  power,  such  right, 
one  of  its  franchises,  having  been  sold  and  purchased  by  complain- 
ant, the  Southern  Railway  Company,  in  1894,  two  years  before  the 
deaths  of  these  men,  these  servants,  James  and  Howard.  Memphis 
&  L.  R.  R.  Co.  V.  Railroad  ComVs,  112  U.  S.  610,  5  Sup.  Ct.  299, 
28  L.  Ed.  831;  Railroad  Co.  v.  Delamore,  114  U.  S.  501,  5  Sup. 
Ct.  1009,  29  L.  E^^  244.  At  this  point  the  above  cases  are  cited  to 
show  the  well-known,  well-recognized  distinction  between  a  fran- 
chise to  exist  as  a  corporation,  known  as  the  franchise  of  the  cor- 
porators, and  the  franchise  to  exercise  the  rights,  powers,  and  priv- 
ileges conferred  by  its  charter  upon  the  corporation,  known  as. the 
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franchise  of  the  corporation.  The  latter  is  in  one  sense  the  prop- 
erty of  the  corporation,  and  can  be  mortgaged  by  the  corporation, 
if  so  empowered  by  the  sovereign  granting  its  charter  of  incor- 
poration. This  franchise  was  mortgaged,  the  charter  of  the  com- 
pany and  the  statutes  of  the  state  having  so  authorized,  together 
with  its  other  property.  The  power  to  mortgage  carries  with  it  the 
power  to  foreclose  and  sell.  To  render  this  latter  power  effective, 
there  is  carried  with  it  the  power  of  foreclosure  and  sale.  Railroad 
Co.  V.  Delamore,  114  U.  S.  501,  5  Sup.  Ct.  1009,  29  L.  Ed.  244. 
The  principles  laid  down  in  this  case  are  interesting,  and  very  per- 
tinent to  those  involved  in  the  case  now  being  considered.  So  there 
was  a  mortgage,  a  foreclosure  and  sale,. and,  at  the  time  of  the 
deaths  of  these  men,  the  Southern  Railway  Company  was  in  pos- 
session of  this  railroad,  its  absolute  owner,  as  already  shown.  It 
was  in  possession  of  the  railroad,  and  operating  it,  under'  and  by 
virtue  of  the  franchise  of  the  corporation,  conveyed  to  it  by  the 
court,  under  the  decree  of  foreclosure  and  sale. 

At  the  February  and  March  term  of  the  superior  court  of  Rowan 
county  for  the  year  1898,  two  judgments,  one  in  favor  of  James, 
administratrix,  and  the  other  in  favor  of  Howard,  administratrix, 
rendered  against  the  Western  North  Carolina  Railroad  Company, 
were  duly  entered  of  record  in  the  said  court.  Upon  these  judg- 
ments executions  were  issued  in  due  form  against  the  Western  North 
Carolina  Railroad  Company,  on  the  3d  day  of  September,  1901,  and 
placed  in  the  hands  of  the  defendant  D.  R.  Julian,  sheriff  of  the  county 
of  Rowan,  to  be  served  as  final  process,  directing  him  to  satisfy  the 
judgments  out  of  the  personal  property  of  the  defendant  within  his 
county,  or,  if  sufficient  personal  property  "could  not  be  found,  then 
out  of  the  real  property  of  the  defendant"  within  his  county,  "as 
owned  and  held  by  it  on  the  day  when  the  said  judgments  were  dock- 
eted in  the  county  of  Rowan."  Having  the  final  process  in  his 
hands,  directing  him  to  satisfy  the  judgments,  upon  which  issued, 
one  in  the  sum  of  $15,000,  and  the  other  $5,000,  the  former  in  favor 
of  James,  administratrix,  and  the  latter  of  Howard,  administratrix, 
it  is  to  be  observed  that  the  property  out  of  which  satisfaction  was 
ordered  to  be  made  was  that  "owned  and  held  by  it  on  the  day 
when  the  said  judgments  were  so  docketed  in  the  county  of  Rowan." 
This  is  the  exact  language  of  the  process,  the  executions.  Then, 
in  looking  for  property  "owned  and  held  by  it,"  the  Western  North 
Carolina  Railroad  Company,  defendant  in  the  executions,  on  the 
day  when  the  said  judgments  were  docketed,  in  March  and  Feb- 
ruary, 1898,  this  property,  advertised  for  sale, — ^that  is  to  say,  the 
Western  North  Carolina  Railroad  equipment  and  franchises, — ^was 
found,  not  "owned  and  held"  by  the  defendant,  but  by  the  Southern 
Railway  Company.  This  ownership  is  evidenced  by  a  deed  duly 
registered  in  the  office  of  the  register  of  deeds  for  the  county  of 
Rowan,  on  the  5th  day  of  November,  1894,  in  Book  76,  pages  505 
et  seq.,  made  and  executed  in  accordance  with  the  decrees  of  this 
court.  So  that,  unless  that  deed  was  a  nullity,  and  the  decrees  (»f 
this  court,  duly  entered,  also  nullities,  this  property,  the  railroad 
and  franchises,  was  the  property  of  the  Southern  Railway  Company; 
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the  Western  North  Carolina  Railroad  Company  having  at  that  time 
no  estate  of  any  kind  or  character  in  or  to  the  same.  And  when 
the  sheriff,  defendant,  proceeded  to  levy  the  executions  in  his  hands, 
directed  against  the  Western  North  Carolina  Railroad  Company  and 
its  property,  upon  the  property  and  franchises  so  conveyed,  he  com- 
mitted a  trespass  upon  the  rights  and  property  of  the  Southern 
Railway  Company,  which  company  this  court  had  accepted  as  the 
purchaser  of  the  property  and  franchises  years  before  James  and 
Howard,  intestates,  were  killed,  and  which  company  was  at  the  time 
in  the  quiet  and  undisturbed  possession  of  the  property  and  fran- 
chises as  it  was  on  the  day  the  said  judgments  were  docketed  in 
1898,  and  as  it  was  on  the  day  these  executions  were  levied  by  the 
defendant  Julian.  The  sheriff  having  advertised  this  property  for 
sale,  and  published  that  he  would,  on  the  7th  day  of  October,  1901, 
sell  the  same,  "agreeably  to  the  laws  of  the  state  in  this  behalf  pro- 
vided," the  complainants,  on  the  5th  day  of  October,  1901,  filed  this 
bill,  praying,  in  substance,  that  this  officer  be  restrained  and  enjoined 
from  proceeding  further  with  this  sale. 

This  is  a  supplemental  bill,  and  clearly  the  complainants  are  en- 
titled to  the  relief  they  ask.  The  jurisdiction  of  the  circuit  court 
of  the  United  States  was  exercised  over  the  property  when  the  bill 
for  foreclosure  and  sale  was  filed  and  the  decree  of  sale  entered. 
The  property  and  franchises  came  then  within  its  jurisdiction  and 
under  its  protection.  After  this  decree  of  sale,  after  the  foreclosure 
sale  and  decree  of  confirmation  of  sale,  in  which  it  was  decreed,  on 
the  22d  day  of  August,  1894,  that  the  "Southern  Railway  Company 
shall  fully  possess  and  be  invested  with  all  of  the  estate,  right,  title, 
and  interest  in,  to,  and  of  such  railroad  equipment,  property,  and 
franchises  so  sold  under  the  decree  of  this  court  as  the  absolute 
owner  thereof,  to  have  and  to  hold  the  same,  to  it  and  its  successors 
and  assigns,  forever,"  and  after  the  execution  and  delivery  of  the 
deed  conveying  this  property  to  the  purchaser  in  accordapce  with 
these  decrees,  any  process  issuing  from  any  court  against  the  prop- 
erty so  sold  and  conveyed,  on  account  of  anything  done  or  omitted 
to  be  done  by  the  Western  North  Carolina  Railroad  Company,  is 
void  and  a  nullity.  Co  veil  v.  Heyman,  iii  U.  S.  176,  4  Sup.  Ct. 
355,  28  L.  Ed,  390.  In  this  case  Justice  Matthews  says:  "To  at- 
tempt to  sei^e"  property  under  like  circumstances  "by  a  foreign 
process  is  futile  and  void."  It  would  be  "nothing  less  than  law- 
less violence."  Id.  It  would  be  a  mockery  to  say  that  this  court 
cannot,  under  conditions  like  the  present,  protect  its  purchaser  in 
the  enjoyment  of  its  property,  bought,  as  this  property  was,  under 
the  decrees  of  this  court.  Having  taken  this  property  within  its 
jurisdiction,  and  exercised  the  same  over  it,  long  before  the  deaths 
of  James  and  Howard,  it  cannot  be  taken  in  execution  to  satisfy 
judgments  against  the  Western  North  Carolina  Railroad  Company, 
obtained  against  it  for  its  negligence  thereafter  in  causing  these 
deaths.  The  decree  of  confirmation  of  sale  expressly  provides  that 
the  purchaser  takes  the  property  and  franchises  "free  from  any  one 
claiming  by,  under,  or  through  the  Western  North  Carolina  Rail- 
road Company."    This  claim,  on  account  of  its  negligence  by,  un^. 
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der,  or  through  the  Western  North  Carolina  Railroad  Company, 
had  its  origin  in  events  transpiring  after  the  sale  and  conveyance 
to  the  Southern  Railway  Company  in  pursuance  of  the  decrees  of 
this  court,  and  long  after  the  purchaser  was  fully  possessed  of  the 
property  and  franchises  so  sold  and  conveyed.  When  the  decree 
of  foreclosure  was  entered,  on  the  5th  day  of  May,  1894,  the  cor- 
poration respondent  and  stockholders  were  bound  by  it.  So  like- 
wise are  all  claiming  under,  by,  or  through  the  corporation  or  stock- 
holders. The  decree  of  foreclosure  is  conclusive  against  them  all. 
It  is  not  only  so  in  law,  but  so  expressly  provided  in  the  decree 
of  confirmation  of  sal6,  entered  in  this  suit  on  the  22d  of  August, 
1894. 

It  has  not  been  suggested  that  this  court,  in  the  foreclosure  suit, — 
this  original  suit, — had  not  jurisdiction  of  the  cause.     All  of  its  de- 
crees entered  from  time  to  time  in  its  progress  were  in  due  course 
i  of  the  court,  in  due  form  and  order.     Yet  the  levies  made  by  the  ^ 

I  defendant  Julian,  sheriflF,  and  the  advertisements  of  sale  "agreeably ' 

to  law,"  which  requires  the  officer  to  seize  the  railroad  immediately 
after  sale  and  deliver  it  to  the  purchaser,  condemn  this  foreclosure 
I  suit,  its  legality  and  validity.     This  conduct  by  the  sheriff  is  in  de- 

I  fiance  of  the  orders  and  decrees  of  the  court  so  entered  in  this 

I  suit.     When  the  court  took  possession  of  the  mortgaged  property, 

I  the  corporation  was  represented,  as  were  the  stockholders,  and  when 

the  decrees  were  entered  all  issues  were  decided.  There  was  a  final 
adjudication .  of  the  rights  of  the  stockholders  and  of  those  of  the 
corporation.  There  was  nothing  that  respondent  corporation  could 
do  to  bind  this  property  after  the  final  decree  was  entered  confirm- 
ing the  sale  of  the  same,  now  about  to  be  seized  by  the  defendant 
Julian  in  satisfaction  of  judgments  obtained  against  it  after  the  sale 
upon  alleged  causes  of  action  which  arose,  also,  long  thereafter. 

Section  674  of  the  Code  of  North  Carolina  makes  it  the  duty  of 
the  officer  making  the  sale  to  deliver  possession  of  the  railroad  to 
the  highest  bidder  at  the  sale.  "The  officer  shall,  immediately  after 
such  sale,  deliver  to  the  purchaser  possession  of  all  the  corporate 
real  property,  connected  with  the  franchise,  belonging  to  such  cor- 
poration &c."  This  is  the  language  of  the  statute.  To  do  this 
would  work  irreparable  damage  to  the  complainant.  The  notice  of 
sale  and  sale  would  be  to  cast  a  cloud  upon  the  title  of  the  com- 
plainant to  this  property,  to  prevent  which  the  court  is  asked  to  is- 
sue its  injunction, — "the  unquestionable  right  and  power  of  this 
court."  Central  Trust  Co.  v.  Western  N.  C.  R.  Co.  (C.  C.)  89  Fed. 
24;  Rodgcrs  V.  Pitt  (C.  C.)  96  Fed.  668.  In  this  last  case  all  the 
cases  are  cited  bearing  upon  this  question  of  the  jurisdiction  of  the 
federal  and  state  courts  over  the  same  subject-matter,  and  upon  the 
right  of  one  court  to  restrain  proceedings  in  another.  There  can 
be  no  conflict  of  jurisdiction  between  the  courts,  state  and  federal, 
under  our  system  of  government.  To  prevent  it,  it  is  only  neces- 
sary to  observe  the  laws  of  comity  between  the  courts.  A  state 
court  will  not  be  so  regardless  of  the  comity  which  does  exist,  and 
should  exist,  between  courts  sitting  within  the  same  territory,  as 
to  sit  in  judgment  upon  the  validity  of  a  decree  of  a  federal  court> 
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entered  in  the  exercise  of  its  jurisdiction  long  before  the  jurisdic- 
tion of  the  state  court  is  attempted  to  be  asserted.  Nor,  on  the 
other  hand,  will  a  federal  court  be  so  regardless  of  that  comity  as 
to  assert  jurisdiction  over  the  subject-matter  of  a  suit  over  which 
the  state  court  has  already  assumed  jurisdiction.  In  the  judicial 
history  of  this  country,  this  law  of  comity  has  always  been  observed ; 
and,  as  long  as  it  is,  there  can  be  no  conflict.  Central  Trust  Co. 
V.  Western  N.  C.  R.  Co.  (C.  C.)  89  Fed.  24;  Rodgers  v.  Pitt  (C. 
C.)  96  Fed.  668;  Co  veil  v.  Heyman,  iii  U.  S.  176,  4  Sup.  Ct.  355, 
28  L.  Ed.  390;  French  v.  Hay,  22  Wall.  250,  253,  22  L.  Ed.  857; 
Dietzsch  v.  Huidekoper,  103  U.  S.  494,  26  L.  Ed.  497 ;  Fisk  v.  Rail- 
road Co.,  10  Blatchf.  518,  Fed.  Cas.  No.  4,830;  President,  etc.,  v. 
Merritt  (C.  C.)  59  Fed.  6;  Wadley  v.  Blount  (G.  C.)  65  Fed.  667. 
In  Union  Trust  Co.  v.  Rockford,  R.  I.  &  St,  L.  R.  Co.,  6  Biss. 
197,  Fed.  Cas.  No.  14,401,  the  court  said: 

,  "The  main  question  arising  is  one  of  great  delicacy,  and  the  history  of 
the  jnrisprudence  of  this  country  shows  a  most  commendable  disposition  on 
the  part  of  both  the  federal  and  state  courts  not  to  impinge  upon  each  other's 
Jurisdiction;  but  the  delicate  nature  of  the  matter  furnishes  no  reason  Tvhy 
the  court  to  which  the  jurisdiction  belongs  should  not  firmly  assert  and  main- 
tain its  rights.    Nougue  v.  Clapp,  101  U.  S.  551.  25  L.  Ed.  102C." 

The  complainant,  the  Southern  Railway  Company,  has  filed  this 
supplemental  bill,  together  with  the  original  complainant,  the  Central 
Trust  Company  of  New  York.  This  is  done,  as  is  well  said  by  Judge 
Simonton,  in  his  opinion  in  89  Fed.  24,  already  referred  to,  in  accord- 
ance  with  the  well-settled  practice  in  the  federal  courts.  It  may  be 
as  well  after  as  before  a  decree.  The  authority  for  it  is  beyond  ques- 
tion. It  is  fully  discussed  in  the  case  of  Root  v.  Woolworth,  150 
U.  S.  401,  14  Sup.  Ct.  136,  37  L.  Ed.  1 123.  It  may  be,  however,  as 
shown  by  that  same  judge,  treated  as  an  original  bill,  in  aid  of  the 
original  bill  of  foreclosure,  filed  in  May,  1894,  dependent  upon  it  and 
ancillary  to  it. 

It  was  insisted  in  the  argument  by  the  respondents  that  this  pro- 
ceeding is  in  violation  of  section  720  of  the  Revised  Statutes.  That 
section  is  taken  from  the  original  judiciary  act  of  1789  (i  Stat.  73), 
said  to  have  been  drawn  by  Oliver  Ellsworth,  at  that  time  a  senator 
from  Connecticut  and  chairman  of  the  committee  to  organize  the 
judiciary,  and  is  only  in  affirmance  of  the  well-settled  law  of  comity^ 
which  I  have  already  discussed.  It  is  not  to  enjoin  proceedings  in 
a  state  court,  as  provided  in  that  section,  but  to  prevent  the  defeat 
and  impairment  of  the  jurisdiction  of  this  court,  already  assumed  and 
exercised,  in  the  original  foreclosure  suit,  when  the  process  in  that 
suit  was  served  and  decree  of  foreclosure  and  sale  entered.  This  in- 
junction is  prayed  and  granted  to  maintain  that  jurisdiction,  which,  it 
is  not  denied,  was  rightfully  assumed  in  that  suit.  This  same  objec- 
tion was  urged  by  the  respondents  in  all  the  cases,  relied  on  to  main- 
tain the  jurisdiction  of  the  court,  cited  in  this  argument.  In  every 
case  it  was  clearly  shown  that  the  proceeding  was  not  in  violation  of 
section  720,  but  taken,  based  upon  the  principles  so  clearly  defined  by 
Justice  Matthews  in  the  case  of  Covell  v.  Heyman,  iii  U.  S.  176,  4 
Sup.  Ct.  355,  28  h.  Ed.  390,  and  by  Justice  Miller,  in  Re  Farmer  s 
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Loan  &  Trust  Co.,  129  U,  S.  213,  9  Sup.  Ct.  265,  32  L.  Ed.  656.  In 
the  late  case  of  Harkrader  v.  Wadley,  172  U.  S.  li^,  19  Sup.  Ct.  119, 
43  L.  Ed.  399,  Mr.  Justice  Shiras,  in  his  well-considered  opinion,  says 
"that  the  prohibition  in  section  720  does  not  apply  when  the  jurisdic- 
tion of  a  federal  court  has  first  attached."  He  further  says  that  this 
is  so  in  cases  of  "ancillary  bills"  filed  in  the  federal  courts  to  enforce 
their  own  judgments,  by  preventing  defeated  parties  from  wresting 
property  from  plaintiffs  who  by  final  judgments  are  entitled  to  it. 

It  is-  further  suggested — indeed,  strenuously  insisted — that  the 
principles  laid  down  in  this  case  were  before  the  circuit  court  of  ap- 
peals and  passed  upon,  and  that  the  court  decided,  in  effect,  the  in- 
junction should  not  issue.  James  v.  Trust  Co.,  39  C.  C.  A.  126,  98 
Fed.  489.  I  construe  that  decision  to  be  in  support  of  the  contention 
of  the  complainant.  It  was  an  appeal  from  the  decree  entered  upon 
the  circuit  by  Judge  Simonton  in  this  suit.  The  injunction  was 
granted  as  prayed  for  in  the  bill,  and  the  decree  appealed  from  af- 
firmed, with  the  modification  that,  as  drawn,  it  was  broader  than 
prayed  for  in  the  bill.  Every  principle  laid  down  by  Judge  Simonton 
was  affirmed ;  the  court  expressly  holding  "that  a  circuit  court  of  the 
United  States  is  not  prevented  by  Rev.  St.  §  720,  from  granting  an 
injunction  against  a  proceeding  in  a  state  court  when  necessary  to 
render  effective  its  own  decree."  The  injunction  is  issued  by  the 
court  to  render  effective  its  own*  decree ;  and  when  a  stockholder, 
or  any  one  claiming  under,  by,  or  through  the  corporation,  institutes 
a  proceeding  in  a  state  court,  whether  it  be  a  suit  to  declare  void 
the  decree,  or  the  issuing  of  executions  against  the  property  decreed 
to  be  sold,  and  sold  to  a  purchaser,  he  will  be  enjoined  by  this  court. 
The  injunction  will  issue  to  render  effective  the  decrees  heretofore  en- 
tered. The  decree  already  referred  to,  adjudicating  that  the  purchas- 
er, the  Southern  Railway  Company,  is  fully  and  absolutely  possessed 
of  this  railroad,  property,  and  franchises,  free  from  the  claim  of  any 
one  "by,  under,  or  through"  this  corporation,  is  rendered  ineffective, 
null,  and  void  by  a  seizure  of  this  property  by  the  sheriff,  for  and  on 
account  of  a  thing  done  by  the  corporation  years  after  the  sale  and 
conveyance  to  the  complainant,  the  Southern  Railway  Company. 
This  process  is  void. 

Let  an  injunction  issue  against  the  defendant  Julian  in  this  suit, 
and  all  others  who  join  in  the  proceedings  with  him,  in  accordance 
with  the  prayer  of  the  bill;  the  same  to  remain  in  force  until  the 
further  order  of  this  court. 

It  is  so  ordered. 


RBINEOKB  GOAL  MIN.  CO.  V.  WOOD  et  aL 

(Circuit  Court,  W.  D.  Kentucky.    December  23,  1901.) 

Rb8  Judicata— Ordbr  RsFUsiNa  Preliminary  Injunotion—Partibs. 

An  order  of  a  state  court  refusing  a  preliminary  injunction  in  a  suit 
brought  by  a  number  of  corporations  jointly,  in  which  no  final  judgment 
has  been  rendered,  is  not  a  bar  to  a  subsequent  suit  in  a  federal  court 
for  an  injunction  by  a  successor  to  one  of  such  corporations,  which,  was 
not  a  party  to  the  former  suit,  and  against  defendants  for  the  most  part 
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different,  and  where  the  acts  alleged  as  grounds  for  relief  were  com- 
mitted after  the  former  order  was  entered,  although  they  are  of  the 
same  general  character  as  those  relied  on  in  the  state  court 
2L  Injunction  — Unlawful    Acts    bt    Labor    Union— Maintaining    Armed 
Camps. 

At  the  Instance  of  coal  miners  in  Indiana  and  Illinois  who  were  mem- 
bers of  the  organization  known  as  the  United  Mine  Workers,  such  or- 
ganization undertook  to  secure  the  adoption  of  a  certain  scale  of  wages, 
which  it  had  fixed,  in  the  mines  of  Kentucky.  Certain  of  the  operators 
there,  who  employed  union  miners,  agreed  to  adopt  such  scale,  provided 
It  was  also  adopted  in  a  majority  of  the  mines  in  another  mining  district 
-of  the  state,  in  which  the  miners  were  nonunion  men.  The  relations 
between  the  latter  and  their  employers  were  harmonious,  and  the  wages 
paid  satisfactory;  and,  for  the  most  part,  they  did  not  desire  to  Join 
the  union.  Under  such  circumstances,  defendants  and  others,  repre- 
senting the  miners'  organization,  invaded  the  district  in  large  force,  and 
established  camps  of  armed  men  near  tho  mines,  for  the  purpose  of 
threatening  and  compelling  the  miners  therein  to  Join  the  union  by  a 
display  of  force,  and  of  compelling  a  strike  unless  the  union  scale  of 
wages  was  adopted.  These  camps  were  maintained  for  many  months, 
the  occupants  threatening  and  even  assaulting  miners  who  refused  to 
Join  the  union.  Both  employers  and  miners  resented  such  actions,  and 
took  measures  of  defense  and  retaliation;  the  result  being  conflicts  and 
acts  of  violence.  Held^  that  the  acts  of  defendants  and  their  associates 
in  establishing  and  maintaining  such  camps  constituted  an  unlawful 
Invasion  of  the  rights  of  both  mine  owners  and  miners,  which  resulted 
in  and  threatened  irreparable  Injury,  and  that  it  was  the  duty  of  a  court 
to  enjoin  the  same  on  application  by  a  mine  owner  affected. 

In  Equity.     On  motion  for  preliminary  injunction. 

Helm,  Bruce  &  Helm  and  Gordon  &  Gordon,  for  complainant. 
W.  H.  Yost,  R.  Y.  Thomas,  Jr.,  and  Everett  Jennings,  for  de- 
fendants. 

EVANS,  District  Judge.  The  complainant  corporation,  a  citizen 
of  the  state  of  Delaware,  which  owns  and  operates  a  large  coal 
mine  in  Hopkins  county,  Ky.,  on  November  12,  1901,  exhibited  its 
bill  of  complaint  against  certain  persons  belonging  to  an  associa- 
tion known  as  the  United  Mine  Workers  of  America;  some  of  the 
defendants  being  officers  of  a  section  of  that  organization.  The 
organization  is  a  labor  union  association,  and  the  bill  complains  of 
certain  acts  of  the  defendants  by  which  it  is  alleged  that  the, prop- 
erty of  the  complainant  is  threatened  with  great  and  irreparable  in- 
jury, and  seeks  such  relief  as  it  may  be  in  the  power  of  the  court 
to  give.  Upon  the  institution  of  the  action  a  temporary  restraining 
order  was  granted  by  the  judge,  and  the  pending  motion  was  subse- 
quently made  for  an  injunction  pendente  lite  according  to  the  prayer 
of  the  bill.  By  certain  parts  of  the  answer  of  the  defendants,  as 
amended,  that  motion  is  opposed  upon  the  ground  that  the  Reinecke 
Coal  Company,  a  Kentucky  corporation,  which  owned  the  mining 
property  of  the  complainant  up  to  the  6th  day  of  November,  1901, 
and  which  on  or  about  that  day  transferred  all  its  property  to  the 
complainant,  was  the  only  person  wronged,  if  any  one  was,  by  the 
alleged  acts  of  the  defendants,  and  that  none  of  those  acts  in  any 
way  affected  the  complainant,  but  only  its  predecessor  in  the  owner- 
ship of  the  property.    It  is,  indeed,  quite  true  that  the  defendants 
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should  not  be  enjoined  if  their  acts  were  only  directed  a^inst  an- 
other person  than  the  complainant,  and  especially  if  the  complain- 
ant is  threatened  with  no  injurious  results  from  the  conduct  of  the 
defendants.  But  the  court  finds' from  the  evidence  submitted  to  it 
that,  while  the  history  of  the  transactions  in  the  course  of  which 
the  troubles  complained  of  arose  shows  that  the  old  company  was 
the  one  aimed  at,  yet  it  also  shows  that  the  results  sought  by  the 
defendants  cannot  be  accomplished  without  pursuing  the  same  course 
towards  the  complainant;  and  the  court  finds  from  the  evidence 
that,  up  to  the  time  of  the  filing  of  the  bill  of  complaint  and  the 
issuance  of  the  restraining  order  in  this  case,  there  was  no  cessa- 
tion of  the  efforts  of  the  defendants  to  accomplish  their  designs, 
and  that  these  efforts  were  directed  against  the  complainant  after 
its  purchase  of  the  mining  property,  and,  further,  that  the  armed 
camp  of  the  defendants  near  complainant's  mines  was  maintained 
until  the  restraining  order  was  served,  after  which  the  armed  per- 
sons composing  that  camp,  in  great  numbers,  moved  upon  a  neigh- 
boring coal  mine  in  Webster  county,  and  that  that  movement  was 
attended  with  deplorable  results,  which  otherwise  might  have  been 
inflicted  upon  the  complainant.  This  is  sufficient  to  dispose  of  the 
defendants'  first  objection. 

A  second  objection  made  by  the  defendants  is  based  upon  the 
averment  in  the  answer  as  amended  to  the  effect,  substantially,  that 
the  complainant  in  an  action  in  equity  brought  by  it  in  the  state 
court  in  Hopkins  coimty  on  the  8th  day  of  May,  1901,  sought,  but 
was  refused,  an  injunction  by  that  court ;  it  being  claimed  that  the 
cause  of  action  asserted  in  that  case  was  the  same  as  that  asserted 
in  the  pending  action.  This,  it  is  contended,  was  a  judgment  against 
the  right  of  the  complainant,  which  bars  the  granting  of  the  in- 
junction now  prayed  for.  This  contention  is  entirely  without  legal 
force  or  merit,  for  several  distinct  reasons,  among  which  are :  First, 
the  fact  that  that  suit,  as  shown  by  the  copy  of  the  record  filed, 
was  not  brought  by  the  complainant  at  all,  but  was  brought  by  the 
St.  Bernard. Coal  Company,  the  Reinecke  Coal  Company,  and  the 
Monarch  Coal  Company,  jointly,  each  of  which  was  an  entity  en- 
tirely different  from  the  complainant ;  second,  the  record  shows  that 
the  defendants  in  that  case  were  different  in  most  respects  from  the 
defendants  in  this  case;  third,  the  plaintiffs  in  the  proceeding,  so 
far  as  it  was  passed  upon,  sought  a  provisional  remedy,  only,  under 
the  Code  of  Practice,  against  the  defendants  in  that  suit,  and  the 
claim  thereto  was  based  upon  grounds  which  differ  materially  from 
those  alleged  in  this  suit ;  fourth,  the  order  refusing  the  temporary 
injunction  in  that  case  was  not  made  as  a  final  judgment  by  the 
court,  but  the  provisional  remedy  of  a  temporary  injunction  was 
refused  by  the  judge,  and  no  final  judgment  appears  to  have  been 
entered  in  the  case  on  the  merits;  fifth,  that  action,  while  judicial 
in  character,  was  taken  in  a  cause  to  which  the  complainant  was 
not  a  party,  and,  for  the  most  part,  against  persons  other  than  the 
defendants  in  this  case,  and  manifestly  upon  grounds  materially  dif- 
ferent from  those  asserted  here;  sixth,  the  preliminary  refusal  by 
the  judges  thus  acting  of  merely  provisional  relief,  upon  one  state 
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of  facts,  and  between  different  parties,  would  not  prevent  the  grant- 
ing of  the  pending  motion,  affecting  different  parties,  and  upon  an- 
other and  substantially  different  state  of  fact ;  seventh,  the  refusal 
of  an  injunction  to  the  Reinecke  Coal  Company  to  restrain  acts 
directed  against  that  company  alone,  or  jointly  with  others,  would 
not  affect  the  right  of  the  complainant  to  the  relief  sought  against 
acts  directed  against  it,  especially  when  those  acts  occurred  after 
its  purchase  of  the  property  of  the  older  corporation ;  and,  eighth, 
to  be  a  bar,  there  must  have  been  a  judgment,  in  the  technical  sense, 
and  in  a  suit  to  which  the  complainant  was  either  a  party,  or  to 
the  judgment  in  which  he  was  privy. 

The  trouble  in  the  coal  mining  region  in  Hopkins,  Webster,  and 
Christian  counties,  and  which,  for  convenience,  will  hereinafter  be 
called  the  "Hopkins  County  District,"  and  which  have  obtained  such 
wide  and  unwholesome  notoriety,  arose  some  i8  months  ago,  out 
of  a  state  of  facts  which  is  briefly  as  follows:  Certain  miners  in 
Indiana  and  Illinois,  belonging  to  labor  unions  there,  complained 
that  certain  miners  belonging  to  similar  associations  in  Kentucky 
were  not  being  paid  wages  according  to  a  scale  fixed  in  Indianapolis, 
and  that  therefore  there  was  great  danger  that  they  could  not  them- 
selves maintain  that  scale.  This  complaint  resulted  in  the  con- 
ception of  a  plan  and  purpose  to  remedy  what  they  considered  an 
unsatisfactory  condition  of  things.  Agents  were  thereupon  sent  to 
certain  parts  of  Kentucky  to  bring  about  an  increase  of  the  pay  of 
the  miners  there.  As  a  result  of  this,  an  agreement  was  reached 
with  the  operators  at  certain  localities — ^notably,  at  Central  City — 
who  employed  laborers  belonging  to  the  union,  and  these  operators 
consented  to  advance  their  scale  of  wages  upon  condition  that  a  cer- 
tain per  cent,  of  the  operators  in  the  western  Kentucky  coal  fields 
would  do  the  like;  and  this  agreement  has  probably  been  one  of 
the  most  fruitful  sources  of  all  the  subsequent  troubles,  all  of  which 
grew  out.  of  the  attempts  of  the  United  Mine  Workers  to  coerce 
the  consent  of  the  necessary  percentage  of  the  other  operators  to 
put  in  force  the  agreement  made  at  Central  City.  In  the  Hopkins 
county  district  large  mines  were  being  very  successfully  conducted 
with  nonunion  labor,  and  both  employers  and  employes  were  not 
only  prospering,  but  were  mutually  entirely  satisfied.  In  order  to 
carry  into  effect  the  agreement  referred  to,  it  was  thought  essential 
to  disrupt  those  cordial  and  satisfactory  relations  between  the  non- 
union laborers  and  their  employers  in  the  Hopkins  county  district, 
and  by  compelling  the  former  to  join  the  association  of  United  Mine 
Workers  the  latter  would  be  forced  to  yield  to  the  Indianapolis 
scale  of  prices,  and  thus  effectuate  the  agreement  made  by  the 
union  miners  with  the  operators  at  Central  City  and  elsewhere  in 
the  western  Kentucky  coal  fields.  In  order  to  compel  (for  that  is 
not  too  strong  a  word)  the  miners  in  the  Hopkins  county  district 
to  join  the  United  Mine  Workers,  and  the  operators  there  to  con- 
sent to  their  so  doing,  and  thus  bring  about  the  adoption  and  se- 
cure the  maintenance  of  the  Indianapolis  scale  of  wages,  which  nei- 
ther the  employers  nor  employes  in  the  Hopkins  county  district  de- 
siredy  and  which  was  probably  not  suitable  to  the  conditions  there. 
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the  United  Mine  Workers,  and  particularly  the  defendants,  invaded 
the  Hopkins  county  district  in  large  force,  and,  having  formed  an 
armed  camp,  occasionally  sallied  forth  to  threaten  and  sometimes  to 
do  much  worse  to,  persons  who  refused  to  join  their  organization, 
and  to  those  who  refused  to  employ  laborers  who  did  join  it.  This 
conduct  upon  their  part  naturally  superinduced  measures  of  defense 
and  retaliation  upon  the  other  side,  and  there  has  resulted  from 
these  circumstances  and  conditions  the  very  remarkable  state  of  af- 
fairs to  which  reference  has  been  made, — o,  condition  of  things  which 
has  certainly  brought  discredit  upon  the.  state.  To  tolerate  such  a 
condition  is  to  encourage  it,  and,  without  hesitation,  the  judge  of 
this  court  granted  the  restraining  order  when  it  was  asked  in  this 
case;  and  one  gratif)ring  thing  disclosed  by  the  evidence  offered 
on  this  motion  is  that  much  good  has  probably  resulted  from  that 
action,  although  it  did  not  prevent  the  assault  by  the  United  Mine 
Workers  upon  property  and  citizens  in  Webster  county  immediately 
afterwards. 

A  great  number  of  affidavits  were  filed  at  the  hearing,  and  have 
been  read;  and,  while  much  very  positive  conflict  of  statement  has  ' 
been  found  in  them,  enough  appears  to  warrant  the  conclusion  that, 
as  a  direct  result  of  their  agreement  with  the  Central  City  operators 
and  others,  the  United  Mine  Workers  organization  determined  to 
make  what  is  somewhat  remarkably  called  a  '^striking  district"  out 
of  that  portion  of  the  territory  of  Hopkins,  Christian,  and  Webster 
counties  where  coal  mining  is  carried  on,  and  to  force  the  operators 
there  to  yield  to  their  demands  by  means  of  the  terror  inspired  by 
the  tactics  adopted  and  tenaciously  pursued,  of  having  a  large  force 
encamped  in  the  immediate  neighborhood  of  the  mines  in  that  ter- 
ritory, and,  by  the  feelings  to  be  thus  excited  and  the  terror  to  be 
thus  inspired,  to  compel  nonunion  labor  employed  there  to  join  the 
United  Mine  Workers,  and  thereafter  to  strike  if  the  Indianapolis 
scale  of  prices  was  not  adopted  by  their  employers.  There  was  no 
strike  then  or  since  pending  at  any  of  the  mines  in  the  Hopkins 
county  district.  There  appears  to  have  been  little  or  no  discontent 
among  the  laborers  employed  there.  The  scale  of  prices  under 
which  they  were  working  was  satisfactory  to  most,  if  not  all,  of 
them,  and  to  those  who  employed  and  paid  them.  They  did  not 
at  that  time,  in  any  large  numbers,  appear  to  desire  to  join  any 
union,  and  the  subsequent  presence  of  the  armed  camp  could  in  no 
way  benefit  them.  The  whole  scheme  was  to  benefit  another  cer-  . 
tain  class  of  miners,  not  resident  in  that  district,  and  who  worked 
elsewhere,  by  forcing  the  operators  in  the  Hopkins  county  district 
to  do  what  neither  themselves  nor  their  employes  desired  to  do. 
If  we  agree  that  the  mine  owners  in  what  we  may  briefly  call  the 
"Central  City  District"  were  not  particeps  criminis  to  all  the  troubles 
in  the  Hopkins  county  district,  and  responsible  equally  with  their 
co-contractors  for  the  results  of  the  encampments  and  of  the  armed 
and  unlawful  operations  there,  we  must  nevertheless  conclude  that 
their  contract  with  the  labor  unions,  to  which  we  have  referred,  was 
the  direct  cause  of  the  invasion  of  that  district,  and  the  terrorizing 
attempt  made  there  to  put  that  agreement  into  effective  operation; 
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they  in  the  meantime  being  exempt  alike  from  similar  assaults  and 
from  the  Indianapolis  scale  of  wages.  As  before  stated,  there  was 
little  or  no  discontent  in  the  Hopkins  county  district.  There  was 
no  request  nor  desire,  so  far  as  the  evidence  shows,  for  the  aid  of 
the  labor  association  known  as  the  United  Mine  Workers.  On  the 
contrary,  it  was  imdesired  and  vigorously  repelled  both  by  the  em- 
ployers and  a  vast  majority  of  the  employes.  Nevertheless  the  de- 
fendants and  those  associated  with  them  determined  to  bring  these 
unwilling  persons  to  the  terms  the  defendants  desired  to  dictate, 
and,  with  that  sole  object  in  view,  organized  the  armed  camp  near 
Madisonville,  and  one  near  complainants'  mines,  and  in  this  way 
sought  to  accomplish  their  own  selfish  objects  at  any  cost.  This, 
as  already  intimated,  was  mostly  done  before  the  complainant  owned 
its  property,  but  the  object  was  not  accomplished,  and  the  effort 
was  continued  in  the  same  way  and  by  the  same  means  until  this 
suit  was  actually  brought.  It  cannot  be  that  this  course  was  not 
meant  to  be  an  attempt  to  compel  the  complainant,  by  force  and 
intimidation,  to  yield  to  the  defendants'  wishes  and  demands.  The 
encampment  of  armed  men  in  the  vicinity  of  the  mines  was  not 
meant  for  gentle  persuasion  or  peaceable  argument.  Peaceable  and 
argumentative  persuasion  is  entirely  admissible,  but  is  not  accom- 
plished nor  intended  to  be  accomplished  in  that  manner.  The  con- 
duct of  the  defendants,  on  the  contrary,  had  all  the  elements  of 
terror  and  intimidation;  and  those  elements,  being  intentionally 
present,  were  indubitably  designed  to  compel  the  complainant  to 
accede  to  demands  it  had  the  lawful  right  to  decline  or  reject  at  its 
option.  A  court  cannot  shut  its  eyes  to  propositions  so  palpable. 
The  right  to  employ  whom  one  wishes,  the  correlative  right  to  hire 
to  whom  one  pleases,  for  wages  satisfactory  to  both,  and  the  right 
of  the  same  parties  to  abandon  or  dissolve  the  relations  thus  as- 
sumed, are  undeniable.  The  right  of  each  party  to  strive  to  obtain 
the  terms  most  beneficial  to  himself,  and  the  right  of  a  number  of 
persons  similarly  situated  to  unite  to  accomplish  such  ends,  must 
be  admitted  by  all.  And  it  follows  as  a  resultant  from  the  latter 
proposition  that  individuals  having  similar  interests  may  b>  all  peace- 
able and  argumentative  means  persuade  others  to  join  with  them 
in  their  eftorts  to  do  what  they  fairly  consider  to  be  beneficial  to 
themselves  as  a  class,  but  the  safety  and  preservation  of  these  great 
and  inestimable  rights  in  a  free  country  depend  in  no  small  de- 
gree upon  their  recognition  and  upon  their  being  respected  by  all 
persons  alike.  They  are  rights  which  belong  to  all  in  common,  and 
not  to  one  class  only.  The  employer  and  the  employe,  in  what- 
ever business  they  may  be  engaged,  either  in  plain  merchandising 
or  farming,  or  in  conducting  the  most  extensive  manufacturing  or 
other  business,  must  have  rights  which  are  equal;  and  both  sides 
must  understand,  must  respect,  and  must  act  upon  that  principle 
whenever  it  applies.  When  either  side  to  a  contention  over  diverse 
interests  of  this  character  can,  by  superior  force  or  other  means 
of  intimidation,  compel  the  other  side  to  such  controversy  to  yield 
to  its  demands,  anarchy  and  oppression  have  begun,  and  there  is 
no  assurance  that  in  the  next  encounter  the  other  side  may  not  be 
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the  Victors,  and  thus  might  and  force  and  power,  instead  of  just 
legal  principles,  may  dictate  the  standard  of  right  to  which  all  must 
conform.  The  only  course  that  is  safe  for  all — ^the  few  or  the  many, 
the  weak  or  the  powerful — ^is  rigorously  to  require  that  each  party 
to  all  such  controversies  shall  recognize  the  equal  rights  of  all. 
It  is  the  duty  of  the  courts,  upon  all  proper  occasions,  to  see  that 
this  is  done,  and  to  apply  these  principles  in  all  cases  that  come 
before  them.  With  this  rule  as  a  guide,  there  is  no  difficulty  in 
solving  the  problem  presented  by  the  record  in  this  case.  The  em- 
ployer and  (in  the  main)  the  employes  in  this  instance  were  alike 
content.  They  must  be  presumed  to  have  understood  their  own 
condition  and  needs,  and  what  was  best  for  themselves;  and  they 
were  not  required  to  subordinate  their  interests  or  their  wishes  to 
those  of  miners  in  distant  localities  or  states,  where  what  might  be 
entirely  different  conditions  would  make  the  Indianapolis  scale  of 
wages  more  equitable  and  proper  for  those  who  desired  to  adopt 
it.  They  had  the  right  to  be  left  free  to  pursue  their  own  course 
about  matters  exclusively  of  their  own  concern.  The  agreement  be- 
tween the  laborer  and  the  employer  was  one  which  it  was  the  mutual 
right  of  both  to  make,  and  one  which  constituted  a  material  and 
valuable  interest  in  both,  and  one  in  which  they  had  the  right  not 
to  be  disturbed  by  persons  who  clearly  had  no  right  to  do  so  either 
by  force,  or  by  the  appearance  of  force,  nor  by  any  threats  or  other 
forms  of  intimidation.  This  right  thus  possessed  was  a  valuable 
property  right, — ^valuable  to  the  laborer,  but  none  the  less  so  to  the 
employer.  The  intrusion  of  the  defendants,  so  long  as  mere  peace- 
ful argument  and  persuasion  were  used,  was  in  no  way  violative  of 
the  rights  of  the  complainant;  but,  when  that  persuasion  took  the 
form  of  the  multitudinous  camp  and  the  gun  and  the  pistol  and  the 
armed  force,  it  passed  the  bounds  of  legal  right,  and  entitled  the 
complainant  to  its  lawful  remedies  against  it,  quite  as  much,  to  say 
the  least,  as  '^picketing,"  or  "besetting,"  which  are  held  to  be  a  nui- 
sance, and  suppressible  as  such.  If  picketing  may  be  so  treated,  then 
a  fortiori  the  conduct  of  the  defendants  should  be  prohibited.  If  this 
court  cannot,  in  a  case  like  this,  protect  the  rights  of  a  citizen  when 
assailed  as  those  of  the  complainant  have  been  in  this  instance,  there 
is  a  decrepitude  in  judicial  power  which  would  be  mortifying  to 
every  thoughtful  man.  It  is  conceived  that  there  is  no  such  im- 
potency,  and  there  should  be  no  lack  of  promptness  in  exercising 
in  the  premises  all  the  power  the  court  possesses.  Quite  true  it 
may  be  that  the  exertion  of  executive  power  would  be  more  de- 
sirable in  cases  like  this,  but  that  abstract  proposition  in  no  wise 
exempts  the  court  from  the  duty  of  protecting  the  rights  of  the 
litigant  when  a  proper  case  is  presented.  It  has  not  been  deemed 
useful  to  cite  authorities  in  support  of  principles  so  well  settled  as 
those  upon  which  the  court  must  proceed  in  this  case,  but  it  may 
be  well  to  mention  the  cases  of  In  re  Debs,  158  U.  S.  564,  15  Sup. 
Ct.  900,  39  L.  Ed.  1092,  and  Quinn  v.  Leatham,  [1901]  App.  Cas.  495, 
as  covering  the  whole  ground. 

As  already  intimated,  the  court  has  not  failed  to  notice  the  ex- 
treme conflict  in  the  testimony  presented  by  the  respective  sides, 
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and  an  attempt  to  reconcile  those  conflicts  would  obviously  be  un- 
availing. It  may  not  be  inappropriate,  however,  to  say  that  the 
statement  so  positively  made  in  the  affidavit  of  one  of  the  chief 
officers  of  the  local  association  of  United  Mine  Workers  to  the 
effect  that  Henry  Taylor  was  murdered  in  cold  blood  is  so  palpably 
refuted  and  shown  to  be  so  utterly  false  by  the  record,  and  by  the 
CQurt  of  appeals  in  its  decision  in  the  proceedings  which* resulted 
from  that  unfortunate  event,  that  discredit  is  thrown  upon  the  equally 
positive  statements  made  in  the  other  affidavits.  A  careful  consid- 
eration of  the  testimony  leaves  the  court  in  no  doubt  that  the  aver- 
ments of  the  bill  are  substantially  true,  and,  this  being  so,  the  mo- 
tion for  the  injunction  pendente  lite  will  be  sustained,  in  order  to 
prevent  great  and  probably  irreparable  injury.  The  testimony  also 
leaves  upon  the  mind  of  the  court,  as  before  stated,  the  .pleasurable 
assurance  that  the  temporary  restraining  order  has  been  productive 
of  good;  and,  if  this  be  so,  the  court  should  hesitate  to  do  any- 
thing to  destroy  or  impair  that  beneficial  result. 

The  motion  for  an  injunction  pendente  lite  according  to  the  prayer 
of  the  bill  is  sustained,  and  counsel  will  prepare  and  submit  proper 
orders  to  that  effect 


ROBINSON  V.  LOUISVILLE  RY.  CO. 
(Circuit  Court  of  Appeals,  Sixth  Circuit    December  17,  1901.) 

N<K  979. 

L  Street  RAniROADs— Duty  of  Cars  in  Operating  Cars— Vehicles  on  Track. 

The  rule  that  a  steam  railroad  company  owes  no  duty  to  trespassers 
on  its  track,  except  to  use  reasonable  care  to  avoid  their  injury  after 
they  are  seen,  has /no  application  to  street  railroads  which  occupy  the 
streets  of  a  city  in  common  with  the  public,  and  an  electric  street  rail- 
road company  is  liable  for  an  injury  caused  by  one  of  its  cars  comingr 
into  collision  with  a  wagon  which  was  being  driven  on  the  traclw  ahead 
of  it,  where  the  motorman,  in  the  exercise  of  ordinary  care,  should  have 
seen  the  wagon  in  time  to  stop  his  car  before  running  into  it^ 
d.  Evidence— ADMI88IBTT.ITT  of  Opinions— Speed  of  Street  Car. 

The  speed  at  which  a  street  car  was  going  at  a  given  time  Is  not  a 
question  for  expert  testimony,  but  any  witness  who  saw  it  may  state  his 
opinion  as  to  its  speed;  the  weight  to  be  given  such  opinion  being  a 
matter  for  the  Jury  to  determine,  in  view  of  his  experience  and  the  other 
facts  shown. 
&  Pleading— Sufficiency  of  Allegations  of  Petition— Wahteb  of  Objec- 
tions, 

General  allegations  of  negligence  in  a  petition  will  be  held  sufficient  to 
authorize  the  admission  of  the  evidence  introduced  thereunder,  where 
objection  thereto  is  first  made  in  the  appellate  court  after  judgment 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Kentucky. 

The  Louisville  Railway  Company  operates  a  street  railroad  on  Portland 
avenue,  a  much-traveled  street,  in  the  city  of  Louisville,  where  the  plaintiff 
was  riding  on  the  back  of  a  heavily  loaded  wagon,  being  driven  in  an  east- 
erly direction  by  one  Green,  his  employer,  in  the  track  of  the  defendant,  on 

.    1  Care  required  of  motormen,  see  note  to  Stelk  ▼,  McNulta,  40  a  C.  A.  361. 
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the  evening  of  September  22,  1899,  when  an  electric  car  going  in  the  same 
direction  collided  with  the  wagon,  throwing  the  plaintiff  to  the  ground  and 
injuring  him.  At  Twenty-Third  sti'eet,  and  within  a  few  feet  of  where  the 
accident  occurred,  was  an  electric  street  light  The  plaintiff  saw  the  ap- 
proaching car  some  two  blocks  away,  and  gave  notice  to  the  driver,  who 
turned  his  horses  out  of  the  track,  but  before  the  wagon  was  dear  the  car 
struck  it,  overturning  the  wagon  and  injuring  the  plaintiff.  The  motorman  . 
testified  that  the  car  was  not  going  more  than  three  or  four  miles  an  hour, 
and  that  it  was  so  dark  he  did  not  see  the  wagon  until  he  was  within  about 
30  feet  of  it,  when  he  was  unable  to  stop  the  car  before  the  collision.  ^Vit- 
nesses  testified  that  they  saw  the  wagon  125  or  200  feet  away,  and  that  there 
was  no  obstruction  to  the  view  for  several  blocks.  Two  witnesses  testified 
that  the  car  was  going  at  a  high  rate  of  speed,  but  the  court  would  not  allow 
them  to  tell  what  the  speed  was,  because  they  were  not  shown  to  be  experts. 
The  court  instructed  the  jury  that  the  defendant's  negligence,  for  which 
a  recovery  could  be  had,  must  be  limited  to  the  time  after  which  the  motor- 
man  discovered  the  wagon  on  the  track,  in  the  following  words:  "Now,  if 
you  believe  from  the  evidence  in  the  case,  from  a  preponderance  of  the  tes- 
timony, that  the  plaintiff  was  occupying  that  track  in  that  wagon,  in  the 
way  that  he  has  himself  described,  and  that  the  street  car  company's  serv- 
ants in  operating  the  car  could,  after  they  discovered  the  wagon  upon  the 
track  by  the  use  of  extraordinary  efforts,  have  stopped  the  car  in  time  to 
have  prevented  the  injury,  it  was  the  duty  of  the  railroad  company  to  do  it 
It  was  the  duty  of  the  railroad  cdmpany,  as  soon  as  they  saw  the  wagon, 
to  make  every  effort  a  man  could  fairly  make  to  prevent  the  collision,  so 
that  in  that  point  of  view  there  might  have  been,  though  it  Is  for  you  to  say, 
something  done  by  the  street  car  company  which  a  prudent  man  would  have 
done;  that  is  to  say,  the  servants  of  the  corporation  might  not  have  exerted 
all  of  the  efforts  they  could  to  avoid  the  accident  •  •  •  If  you  believe 
from  the  evidence  that  from  the  negligence  of  the  street  car  company  that 
the  collision  occurred,  that  is,  If  they  could  have  seen  the  wagon  upon  the 
track  far  enough  ahead  to  stop,  it  would  have  been  their  duty  to  do  it; 
but,  if  you  believe  from  the  evidence  that  the  plaUitiff  in  this  case  saw  the 
ear  approaching  in  time  to  have  turned  off  the  track  to  which  he  had  at  that 
time  no  right  equal  to  that  of  the  street  car  company,  it  was  the  duty  of  the 
plaintiff  to  have  done  so.  •  •  *  If  he  were  thus  knocked  down  and  in- 
jured, h©  is  not  entitled  to  recover  against  the  street  car  company  at  all, 
unless,  as  I  said  before,  after  the  street  car  company  did.  In  fact  discover 
him  upon  the  track,  they  could,  by  the  use  of  every  effort  that  was  required 
of  them,  all  that  a  man  could  do,  reasonably,  he  would  not  be  entitled  to 
recover,  unless,  after  they  did  in  fact  discover  him,  they  failed  to  exert  all 
the  efforts  they  could  to  avert  the  collision.  So,  I  take  it,  the  trouble  you 
will  have,  if  any,  in  deciding  this  case,  will  be  as  to  wh^i  the  plaintiff  saw 
the  approaching  car,  how  far  away,  and  what  efforts  were  made  to  get  the 
wagon  off  the  track.  •  •  •  There  must  be  negligence  upon  its  part  be- 
fore you  would  be  authorized  to  find  any  damages  for  plaintiff,  provided  you 
do  not  think  that  the  injury  was  not  caused  or  contributed  to  by  the  negli- 
gence of  the  plaintiff  himself;  and  unless  you  think  there  was  negligence 
after  the  defendant  saw  the  plaintiff  on  the  track,  and  that  the  defendant 
failed  to  exercise  the  care  that  I  have  described  to  prevent  the  accident 
the  law  is  for  the  defendant.  Now,  gentlemen,  take  the  case  and  return  a 
verdict  Counsel  for  Plaintiff:  I  should  also  like  the  court  to  instruct  the 
jury  that  if  the  motorman  saw  the  car,  or  could,  by  the  exercise  of  ordinary 
care,  have  seen  it—  The  Court:  At  what  time?  Counsel  for  Plaintiff:  At 
any  time  while  the  wagon  was  there*  if  he  saw  the  wagon,  or  could  by  the 
exercise  of  ordinary  care  have  seen  it.  It  was  negligence  for  him  to  run  into 
it  The  Court:  I  don't  think  you  are  entitled  to  that  instruction.  Counsel  for 
Plaintiff:  You  decline  to  give  it?  The  Court:  Yes;  in  that  form.  Counsel 
for  Plaintiff:  We  ask  an  exception.  Then  I  desire  to  ask  the  court  to  instruct 
the  jury  that  it  was  the  duty  of  the  defendant  to  keep  a  reasonable  lookout 
for  obstructions.  The  Court:  Yes;  I  think  it  was  the  duty  of  the  street  car 
approaching  Twenty-Third  street  to  sound  the  gong,  and,  if  it  didn't  do  it 
that  it  was  negligence.    I  think  it  was  its  duty  to  see  the  obstruction,  and. 
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haying  seen  it,  to  avoid  It  If  it  could,  but  I  do  not  see  any  negligence  shown 
by  the  company  at  all,  unless  it  was  after  the  company  had  seen  the  man  on 
the  track.  I  see  no  evidence  of  negligence  prior  to  that  time.  ♦  •  •  The 
defendant  is  not  bound  for  and  the  plaintiff  is  not  entitled  to  any  damages, 
unless  after  he  was  actually  discovered  on  the  track  the  motorman  could, 
by  the  use  of  the  means  at  his  command,  have  then  kept  from  huiling  him. 
.  •  •  •  I  have  said  to  the  jury  that  I  can  see  no  evidence  of  any  negligence 
on  the  part  of  the  defendant,  unless  it  was  after  the  plaintiff  had  discovered 
the  approach  of  the  car." 

The  jury  returned  a  verdict  for  the  defendant,  and  the  plaintiff  brings  the 
case  here  on  writ  of  error,  alleging  that  the  court  erred  in  refusing  to  allow 
the  two  witnesses  to  testify  to  the  speed  at  which  the  car  was  going,  and  also 
In  instructing  the  jury  that  the  defendant's  negligence,  for  which  a  recovery 
could  be  had,  must  be  limited  to  the  time  after  which  the  motorman  dis- 
covered the  wagon  on  the  track. 

Bennett  H.  Young  and  Marion  W.  Ripy,  for  plaintiff  in  error. 
Fairleigh,  Straus  &  Eagles  (David  W.  Fairleigh,  of  counsel),  for 
defendant  in  error. 

Before  LURTON  and  DAY,  Circuit  Judges,  and  WANTY,  Dis- 
trict Judge. 

WANTY,  District  Judge,  after  making  the  foregoing  statement, 
delivered  the  opinion  of  the  court. 

Taking  the  instructions  as  a  whole,  the  jury  must  have  understood 
that  the  question  of  the  defendant's  negligence  should  be  confined 
to  the  time  between  the  discovery  of  the  wagon  by  the  motorman 
and  the  collision.  The  court  seems  to  have  applied  to  the  facts  of 
this  case  the  rule  governing  the  liability  of  a  defendant  operating 
a  steam  railroad  for  injury  to  a  person  upon  its  right  of  way  where 
the  injury  must  be  willfully  inflicted,  or  caused  by  negligence  so 
gross  as  to  authorize  the  inference  of  willfulness  to  sustain  a  re- 
covery. In  such  a  case  the  company  owes  no  duty  to  trespassers 
upon  its  tracks,  and  if,  after  the  person  is  discovered,  the  engineer 
does  all  in  his  power  to  avert  the  accident,  negligence  cannot  be 
imputed  to  the  railroad  company,  and  the  plaintiff  could  not  com- 
plain of  the  instructions  here  g[iven.  There  is,  however,  no  analogy 
between  such  a  case  and  an  injury  caused  by  a  street  car  occupying 
the  streets  of  a  city  with  pedestrians  and  teams.  The  defendant 
had  no  exclusive  right  to  the  use  of  the  street  between  its  tracks, 
but  only  the  right  to  use  it  in  common  with  the  public.  As  a  street 
car  cannot  turn  out  to  the  right  nor  to  the  left,  it  is  the  duty  of  a 
vehicle  in  advance  of  it  to  get  out  of  the  way,  and  not  obstruct  the 
passage,  but  the  driver  of  the  car  must  use  care  to  prevent  colli- 
sions. Railway  Co.  v.  Whitcomb,  14  C.  C.  A.  183,  66  Fed.  915; 
Hicks  v.  Railway  Co.  (Mo.)  25  L.  R.  A.  508,  and  cases  cited  in  note 
(s.  c.  27  S.  W.  542).  It  was  the  duty  of  the  motorman,  in  exercising 
the  care  incumbent  on  him,  to  ascertain  whether  the  track  ahead 
was  clear,  and  to  have  his  car  under  such  control  as  to  admit  of  its 
being  stopped  after  he  saw  obstructions  ahead  of  it.  La  Pontney 
v.  Cartage  Co.,  116  Mich.  514,  74  N.  W.  712,  and  cases  there  cited. 
It  follows  that  if  he  could,  by  the  exercise  of  due  care,  have  seen 
the  wagon  in  which  the  plaintiff  was  riding  as  far  as  other  witnesses 
testified  to  have  seen  it,  and  if  he  could,  after  he  should,  by  the 
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exercise  of  due  care,  have  seen  it,  gotten  his  car  under  such  control 
as  to  have  prevented  the  collision,  it  was  his  duty  to  have  done  so, 
and  those  questions  should  have  been  left  to  the  determination  of 
the  jury. 

*The  court  should  have  allowed  the  witnesses  to  testify  to  their 
opinions  regarding  the  rate  of  speed  at  which  the  car  was  moving. 
It  was  not  a  question  for  experts.  No  technical  knowledge  was  re- 
quired for  such  an  opinion.  The  experience  the  witnesses  had  had 
in  observ'ing  the  speed  of  passing  objects  would  go  to  the  weight 
of  the  testimony,  not  to  its  admissibility.  12  Am.  &  Eng.  Enc. 
Law  (2d  Ed.)  488-493,  and  cases  there  cited;  Railroad  Co.  v.  Van 
Steinburg,  17  Mich.  99  (Ann.  Ed.),  and  cases  cited  in  note. 

The  defendant  claims  that  upon  consideration  of  all  the  testi- 
mony the  case  should  have  been  taken  from  the  jury,  and  a  ver- 
dict directed  for  it,  and  therefore  the  errors  complained  of  were  not 
prejudicial  to  the  plaintiff.  The  only  authority  cited  by  counsel  for 
this  claim  is  Railroad  Co.  v.  Moseley,  6  C.  C.  A.  641,  57  Fed. 
921,  and  cases  cited  in  that  opinion.  Those  were  cases  of  steam 
railroads,  and  the  reasoning  has  no  application  to  the  facts  of  this 
case.  The  distinction  is  clearly  shown  in  the  opinion  of  Judge 
Jenkins  in  Stelk  v.  McNulta,  40  C.  C.  A.  357,  99  Fed.  138,  and  is 
pointed  out  above. 

The  objections  made  by  the  defendant  to  the  evidence  and  instruc- 
tions, not  being  admissible  under  the  allegations  of  the  petition, 
should  have  been  made  in  the  court  below  when  the  petition  could 
have  been  amended  to  conform  to  the  proofs.  In  the  absence  of 
such  objection,  the  general  allegations  of  negligence  in  the  petition 
must  be  held  sufficient  after  judgment. 

The  errors  pointed  out  make  it  necessary  to  reverse  the  judg- 
ment, and  order  a  new  trial. 


LEHIGH  YAL.  R.  00.  V.  BAINEY  et  tL 

(Clreult  Ckiart,  B.  D.  Pennsylvania.    January  4^  1902.| 

N0.8& 

OASBnEHfi— INTBRSTATB  COMHSRCB  I4A.W— DiSCRIMIHATIOK  IN  RaTZS. 

Actual  discrimination  in  rates  charged  la  necessary  to  constitute  a 
violation  of  the  interstate  commerce  act;  and  the  mere  making  or 
offering  of  a  discriminating  rate,  under  which  It  Is  not  shown  that  anj 
shipment  was  ever  made,  constltutee  no  legal  Injury  to  a  shipper  wlio 
l8  charged  a  higher  rate. 

At  Law.    On  motion  for  new  triaL 
See  99  Fed.  596. 

Francis  I.  Gowen,  for  plaintiff. 
C.  Andrade,  Jr.,  for  defendant. 

J.  B.  McPHERSON,  District  Judge.  K  reconsideration  of  tUi 
case  has  failed  to  change  my  opinion  that  the  court  was  justified  in 
directing  a  verdict  in  favor  of  the  plaintiff.    For  present  purposes  it 
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must  be  assumed  that  the  rate  complained  of  was  discriminating,  but 
I  still  think  that  a  mere  paper  rate,  which  is  never  carried  into  effect, 
and  is  therefore  simply  a  proposition  to  carry  for  a  specified  sum, 
is  not  such  a  violation  of  the  interstate  commerce  act  as  to  prevent  the 
carrier  from  recovering  freight  from  other  than  the  theoretically 
favored  shippers.  It  is  discrimination  in  fact,  and  not  a  mere  inten- 
tion to  discriminate,  that  is  punishable;  and  in  the  case  before  the 
court  there  was  no  evidence  that  a  pound  of  coal  had  been  carried 
to  be  sold  in  the  market  by  any  other  shipper  than  the  defendants. 
Hence  no  rival  of  the  defendants  was  benefited  by  the  unaccepted 
rate,  and  no  harm  was  done  to  their  business. 

It  did  appear,  however,  that  coal  was  carried  by  the  plaintiff  from 
the  disputed  point  of  shipment  for  use  in  its  own  engines ;  this  coal 
having  been  mined  by  the  Lehigh  Valley  Coal  Company,  which  was 
clearly  proved  to  be  the  Lehigh  Valley  Railroad  Company  in  another 
dress.  The  identity  of  interest  between  the  two  corporations  was 
so  plain  that  it  seemed  idle  to  question  it,  so  far  as  its  practical  effect 
upon  the  matter  at  issue  was  concerned,  although,  of  course,  the 
court  did  not  intend  to  treat  as  nonexistent  for  all  purposes  the  legal 
distinction  between  the  two  separate  corporate  entities.  But  dealing 
with  real  things,  and  not  with  mere  shows,  it  was  clear  to  my  mind 
that  (for  the  purposes  of  the  case  before  me)  the  coal  company  was 
mining  as  the  scarcely  veiled  hand  of  the  railroad  company,  and 
therefore  that  it  made  no  difference  at  all  what  rate  of  freight  was 
formally  charged  by  the  railroad  company  for  hauling  the  coal.  In 
essence,  the  railroad  company  mined,  carried,  and  burnt  its  own  coal ; 
and,  under  such  circumstances,  I  still  think  it  was  correct  to  say  that 
a  charge  for  freight  would  be  little  more  than  a  bookkeeping  entry. 

A  new  trial  is  refused. 


GARTLAND  T.  PENNSYLVANIA  B,  00. 

(Circuit  Court,  E.  D.  Pennsylvania.    Dtoember  27,  1901.) 

No.  63. 

Railroads— AcTioK  for  Injury  at  Crossing— Questions  for  Jury. 

A  verdict  for  defendant  in  an  action  against  a  railroad  company  to 
recover  for  an  injury  at  a  crossing  will  not  be  set  aside,  unless  a  mistake 
has  plainly  been  committed,  where  it  was  evidently  based  on  the  con- 
tributory negligence  of  plaintiff,  and  the  testimony  was  conflicting  as 
to  whether  he  stopped  at  all  before  attempting  to  cross  the  track,  and, 
if  so,  whether  he  chose  a  suitable  place  for  observation. 

At  Law.    On  motion  for  new  trial. 

S.  Morris  Wain  and  John  W.  Westcott,  for  plaintiflf. 
David  W.  Sellers,  for  defendant. 

J.  B.  Mcpherson,  District  judge.  It  can  hardly  be  doubted 
that,  this  verdict  must  have  been  based  upon  the  contributory  negli- 
gence of  the  plaintiff ;  for  the  defendant's  failure  to  give  the  grade- 
crossing  signals  that  are  required  by  the  New  Jersey  statute  was 
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not  denied,  and  it  is  most  unlikely  that  the  court's  instructions  upon 
this  subject,  which  were  accepted  by  both  parties  as  satisfactory, 
were  disregarded  by  the  jury.  Upon  the  question  of  the  plaintiff's 
negligence  the  evidence  was  conflicting,  but,  at  the  best,  it  was  so 
nearly  balanced  that  I  do  not  see  my  way  to  disturb  the  verdict. 
Whether  the  plaintiff  stopped  at  all,  or,  if  he  stopped,  whether  he 
had  chosen  a  suitable  place  for  observation,  before  attempting  to 
cross  the  track,  were  essentially  questions  of  veracity,  and  such  ques- 
tions lie  especially  within  the  province  of  a  jury.  Their  decision  to 
rely  upon  one  witness,  or  one  set  of  witnesses,  rather  than,  upon 
another,  ought  not  to  be  set  aside  unless  a  mistake  has  plainly  been 
committed.  I  am  unable  to  say  that  such  a  mistake  is  apparent  in 
the  present  case,  and  therefore  the  pending  motion  should  not  pre- 
vail. 
A  new  trial  is  refused. 


MOBILE  &  O.  K.  CO.  v.  OOERVBR, 

(Circuit  Court  of  Appeals,  Seventh  Circuit    January  7,  1902.) 

No.  752. 

L  Railroads— Backiwo   Train— Brakeman  on   Rear   Car— Charge- Negli- 
gence. 

I^lalntllTs  Intestate  was  kiUed,  while  driving  across  a  railroad  track, 
by  a  freight  train  backing  against  Us  team.  The  evidence  was  conflict- 
ing as  to  whether  the  brakeman  was  on  the  rear  car,  or  on  the  cfir  next 
to  It  and  Just  stepping  onto  the  rear  car,  when  deceased  was  first  seen. 
The  court  Instructed  that  It  was  the  absolute  duty  of  the  railroad  com- 
pany to  have  had  a  brakeman  on  the  rear  car;  that,  if  there  was  no 
brakeman  stationed  on  such  car,  defendant  was  guilty  of  negligence; 
and  that  It  was  also  guilty  if  the  brakeman  saw  deceasied  approach  the 
train  and  In  a  position  oJF  danger  and  failed  to  signal  the  engineer,  if 
the  train  could  have  been  checked  so  as  to  have  avoided  the  danger. 
Beld,  that  the  instruction  was  erroneous,  as  making  the  defendant  liable 
If  the  brak«nan  was  not  on  the  rear  car. 

2.  Same— Signals— To  Engineer— To  Person  in  Danger. 

Plaintiff's  Intestate  was  killed,  while  driving  across  a  railroad  track, 
by  a  backing  freight  train.  The  testimony  was  that,  when  the  train 
first  came  in  sight,  the  horse  was  walking  a  few  feet  from  the  track, 
and  that  the  brakeman  first  whistled  shrilly  and  called  to  deceased  to 
warn  him,  but,  not  succeeding  In  attracting  his  attention,  signaled  the 
engineer  Just  before  the  car  struck  the  team.  Held  error  to  charge  that 
it  was  the  duty  of  the  brakeman  to  signal  the  engineer  immediately  on 
the  appearance  of  danger  to  the  person  approaching  the  track. 

SL  Same— Contributory  Negligence— Evidence— Instruction  for   Defend- 
ant. 

Where  a  man  of  mature  years  and  unimpaired  faculties,  who  Is  famil- 
iar with  a  railroad  crossing  and  its  use  In  the  running  and  switching  of 
trains,  while  a  regular  freight  train  is  engaged  in  its  customary  switch- 
ing operations,  and  with  nothing  to  distract  his  attention,  without  stop- 
ping or  looking,  drives  at  a  walk  onto  the  track  at  such  crossing  in  front 
of  a  string  of  cars  attached  to  the  engine  moving  at  a  slow  rate  of  speed, 
and  Is  injured,  he  is  conclusively  guilty  of  contributory  negligence,  an^ 
the  court  should  so  instruct  the  Jury. 

Orosscup,  Circuit  Judge,  dissents  In  part 
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In  Error  to  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  Illinois. 

The  plaintiff  in  error  was  the  defendant  below  in  an  action  of  trespasB  on 
the  case  brought  by  Killian  Coerver,  as  administrator,  to  recover  damages 
for  the  death  of  John  Coerver,  his  intestate,  alleged  to  have  been  caosed  by 
the  negligence  of  such  defendant  in  the  operation  of  Its  train  oyer  a  street 
crossing  in  the  city  of  Waterloo.  The  trial  resulted  in  a  verdict  against  the 
defendant  and  from  judgment  thereupon  this  writ  of  error  is  prosecuted. 
The  railroad  tracks  upon  which  John  Ooerrer  was  killed  Extend  in  a  north- 
erly and  southern  direction  upon  the  western  boundary  of  Waterloo,  and 
comprise  three  tracks,  with  the  main  track  on  the  east,  a  passing  track  in 
the  center,  and  the  westernmost  is  a  so-called  "house  track."  The  street 
crossing  is  known  as  ''Fifth  Street,"  an  east  and  west  street  of  the  city 
or  yiUage,  60  feet  in  width,  which  extended  to  the  east  side  of  the  tracks; 
thence  westward  it  constituted  a  main  thoroughfare  to  and  from  the  country 
and  to  a  cemetery  situated  about  a  quarter  of  a  mile  west  of  the  tracks. 
On  the  south  side  of  Fifth  street  and  east  of  the  tracks  are  the  depot,  plat- 
form, and  freight  and  coal  houses  of  the  railroad.  At  the  time  of  the  acci- 
dent in  question  a  freight  train  had  arrived,  and  had  detached  a  caboose  and 
freight  cars,  which  were  placed  on  the  main  track  so  that  the  caboose  ex- 
tended north  of  a  freight  car  which  was  being  unloaded  at  the  freight  house, 
but  the  testimony-  is  conflicting  whether  the  caboose  extended  over  the  south 
half  of  the  street,  or  merely  to  its  south  margin;  and  the  engine  with  six 
cars  attached  was  backing  northwardly  on  the  middle  or  passing  track  south 
of  Fifth  street  to  take  up  cars  which  were  on  the  same  track  north  of  the 
crossing.  The  deceased  approached  the  crossing  from  the  east,  driving  a 
team  of  horses  at  a  walk,  seated  with  his  son,  13  years  of  age,  on  an  oil 
wagon,  and  in  passing  over  the  tracks  was  struck  by  the  backing  cars  and 
killed.  The  witnesses,  both  trainmen  and  bystanders,  concur  in  the  testi- 
mony that  the  deceased  neither  stopped  his  team  nor  appeared  to  hesitate 
or  notice  the  danger,  and  the  only  disputes  upon  the  material  facts  are  in 
these  particulars:  Whether  the  rear  brakeman  was  on  the  rear  car,  or 
merely  on  the  next  car  ahead  and 'running  toward  the  rear  car;  whether 
he  could  have  been  observed  by  the  deceased,  if  the  latter  had  given  atten- 
tion; whether  his  warning  to  the  deceased  was  timely;  and  whether  the 
engine  bell  was  ringing. 

John  M.  Lansden  and  Angus  Leek,  for  plaintiflE  in  error. 
Seneca  M.  Taylor,  for  defendant  in  error. 

Before  JENKINS  and  GROSSCUP,  Circuit  Judges,  and  SEA- 
MAN, District  Judge. 

SEAMAN,  District  Judge,  after  the  foregoing  statement,  deliv- 
ered the  opinion  of  the  court. 

The  assignment  of  errors  upon  this  record  presents  the  question 
whether  the  verdict  is  supported  by  testimony  upon  the  primary 
issue  of  negligence  on  the  part  of  the  defendant  in  the  operation  of 
its  train,  but  our  conclusion  that  either  or  both  of  the  grounds  men- 
tioned below  are  well  assigned  will  render  it  unnecessary  to  con- 
sider the  evidence  as  a  whole  upon  that  serious  question.  The  as- 
signments referred  to  are :  (i)  Error  in  the  instruction  of  negligence 
per  se,  if  the  brakeman  was  not  "stationed  on  the  rear  or  hindmost 
car,"  and  if  he  failed  to  signal  the  engineer  to  stop  the  train  when  he 
observed  the  danger  of  the  deceased,  and  the  jury  are  satisfied  that 
injury  could  have  been  averted  by  such  signal;  and  (2)  error  in  the 
denial  of  a  peremptory  instruction  of  not  guilty,  based  upon  proof  of 
contributory  negligence  on  the  part  of  the  deceased. 
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I.  The  twelfth  assignment  of  error  rests  upon  an  instruction  to  the 
jury  as  follows,  and  an  exception  thereto  duly  preserved : 

"The  court  charges  you,  the  jury^  that  It  was  the  duty  of  the  defendant, 
on  the  occasion  in  question,  in  backing  its  train  toward  Fifth  street,  to  have 
a  brakeman  stationed  on  the  rear  or  hindermost  car  of  said  backing  train, 
whose  duty  it  was,  immediately  on  the  appearance  of  danger,  to  have  used 
reasonable  care  in  signaling  the  engineer  operating  such  train  of  such  dan- 
gar,  so  that  said  engineer,  if  he  could  by  the  exercise  of  reasonable  care, 
might  check  the  speed  of  said  train  and  prevent  collision;  and  if  you  believe 
from  the  evidence  that  on  the  occasion  of  the  injury  to  John  Coerver,  de- 
ceased, which  resulted  in  his  death,  there  was  no  brakeman  stationed  on 
said  rear  car,  or  If,  on  the  other  hand,  you  believe  from  the  evidence  that 
there  was  a  brakeman  stationed  there,  and  that  he  saw  said  deceased  ap- 
proaching the  track  on  which  said  cars  were  backing,  and  that  said  de- 
ceased was  in  a  position  of  danger,  and  likely  to  be  run  Into  and  injured, 
unless  the  speed  of  said  train  was  checked,  and  that,  notwithstanding  said 
brakeman  saw  that  said  deceased  was  in  immediate  danger,  he  failed  to 
give  any  signal  or  notice  to  the  engineer  operating  said  train  of  said  de- 
ceased's danger  until  the  instant  of  the  collision,  and  If  you  further  believe 
from  the  evidence  that,  after  said  brakeman  saw  said  deceased  was  in  dan- 
ger, he  could,  by  the  exercise  of  reasonable  care,  have  signaled  the  engineer 
in  time  so  that  the  engineer  could,  by  the  exercise  of  reasonable  care,  have 
checked  the  speed  of  said  backing  train  sufficiently  to  have  avoided  the 
injury  to  said  deceased,  then  the  defendant  was  guilty  of  negligence,  and 
if  you  believe  from  the  evidence  that  the  deceased  at  the  time  was  using  due 
care  for  his  safety,  and  was  guilty  of  no  fault  or  negligence  contributory  to 
his  injury,  then  you  will  find  the  defendant  guilty  as  charged  in  the  declara- 
Uon." 

All  the  testimony  concurs  upon  the  issue  thus  stated  in  showing 
that  the  rear  brakeman,  Provo,  was  either  at  or  near  the  north  end 
of  the  train  when  it  approached  the  crossing,  backing  northward; 
that  such  brakeman  in  either  position  could  have  obtained  sight  of 
the  approach  of  the  deceased  a  short  distance  only  east  of  the  cross- 
ing; that  he  saw  the  deceased  and  his  team  approaching  at  a  walk, 
when  a  few  feet  distant  from  the  tracks ;  that  immediately  thereupon 
he  whistled  and  cried  out  to  warn  the  deceased  of  the  danger,  but 
did  not  attempt  to  signal  the  engineer  to  stop  the  train  until  after 
such  warning  and  about  the  instant  the  team  entered  upon  the  cross- 
ing. The  only  conflict  in  the  testimony  upon  this  point  is  in  ref- 
erence to  the  exact  location  of  the  brakeman, — ^whether  he  had 
reached  the  rear  car,  or  was  on  the  next  car  forward,  and  merely  in 
the  act  of  passing  to  the  re^r  car, — and,  perhaps,  disagreement  as 
to  the  time  and  character  of  his  warning  to  the  deceased.  As  stated 
by  the  witness  Provo,  he  climbed  upon  the  rear  car  of  the  backing 
train  at  the  switch,  and  was  there  stationed  and  on  watch  up  to  the 
crossing.  He  observed  the  approach  of  the  deceased  when  the  train 
was  about  50  feet  from  the  south  side  of  the  street  and  the  team 
was  10  or  15  feet  east  of  the  main  track,  or  about  30  feet  east  of  the 
passing  track,  on  which  the  train  was  moving, — ^the  team  being  upon 
a  walk,  and  the  train  backing  at  the  rate  of  6  or  7  miles  per  hour, — 
and  immediately  gave  a  shrill  whistle  and  a  cry  of  warning  to  attract 
the  attention  of  the  deceased,  but  the  deceased  drove  on  without 
noticing  the  warning  or  looking  in  the  direction  of  the  train  until  the 
instant  of  collision;  and  he  testifies  that  the  train  could  not  have 
been  stopped  before  the  crossing  was  reached  by  a  signal  to  the 
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engineer  from  the  earliest  moment.it  was  possible  to  observe  the 
team  from  any  position  on  the  rear  car,  and  for  that  reason  no  such 
signal  was  attempted.  This  testimony  is  corroborated  by  other  wit- 
nesses for  the  defendant,  and  by  certain  of  those  called  by  the  plain- 
tiff, to  the  extent  of  showing  the  presence  of  the  brakeman  on  the 
rear  car  and  his  eflforts  to  warn  the  deceased.  Other  witnesses  on 
behalf  of  the  plaintiff  testify  that  the  brakeman  was  on  the  second  car 
from  the  rear  when  he  whistled  or  cried  out,  but  was  running  or 
walking  rapidly  in  the  direction  of  the  rear  car. 

This  instruction  thereupon  unmistakably  states  these  propositions : 
(i)  That  it  was  the  absolute  duty  of  the  defendant  in  such  case  "to 
have  had  a  brakeman  stationed  on  the  rear  or  hindmost  car 
of  said  backing  train";  (2)  that  "immediately  on  the  appearance 
of  danger"  the  brakeman  must  use  "reasonable  care  in  signahng 
the  engineer  operating  such  train  of  such  danger,"  for  the  purpose 
of  stopping  the  train,  if  that  can  be  done  "by  the  exercise  of  rea- 
sonable care" ;  (3)  that  if  "there  was  no  brakeman  stationed  on  said 
rear  car"  the  defendant  was  guilty  of  negligence;  and  (4)  that  it 
was  alike  guilty  if  the  brakeman  saw  the  deceased  "approaching  the 
track"  and  "in  a  position  of  danger,  and  likely  to  be  run  into  and 
injured,  unless  the  speed  of  the  train  was  checked,"  and  then  failed 
to  signal  the  engineer,  if  the  jury  further  believe  from  the  evidence 
that  the  signal  could  then  have  been  given  and  the  train  checked 
"sufficiently  to  have  avoided  the  injury."  The  jury  were  thus  in- 
structed, under  the  one  aspect  of  the  testimony,  that  the  defendant 
was  guilty  of  negligence,  as  a  conclusion  of  law,  if  the  brakeman  was 
not  "on  the  rear  or  hindmost  car"  when  it  approached  the  crossing, 
and  without  submitting  to  their  consideration  the  questions  of  fact 
as  to  the  environment  and  the  exercise  of  care,  both  on  his  part  and 
in  the  operation  of  the  train.  So  directed,  the  finding  of  negligence 
was  inevitable,  if  the  jury  accepted  as  true  the  testimony  that  the 
brakeman  had  not  reached  a  station  on  the  rear  car.  The  operation 
of  backing  a  train  is  one  of  special  danger,  demanding  the  exercise 
of  care  throughout  the  operation  commensurate  with  the  danger  in- 
volved; and  such  care  is  of  the  utmost  importance  when  the  cars 
are  backing  over  a  street  crossing  of  the  character  shown  in  this 
instance.  As  one  of  the  provisions  to  that  end,  the  requirement  is 
well  recognized  to  have  one  of  the  train  crew  in  position  upon  the 
rear  of  the  backing  train  to  watch  the  track  and  approaches  to  the 
crossing,  and  give  needful  warnings  and  signals.  But  the  inquiry 
whether  the  brakeman  proceeded  with  due  care  and  celerity,  or  was 
in  position  for  performance  of  this  duty,  is  one  of  fact,  and  under  the 
testimony  in  this  case,  at  least,  the  peremptory  and  unqualified  di- 
rection thereupon  was  erroneous. 

The  alternative  proposition,  as  to  the  duty  of  the  brakeman  to  sig- 
nal the  engineer  "immediately  on  the  appearance  of  danger"  to  the 
person  approaching,  is  equally  faulty,  and  perhaps  the  more  serious 
error,  in  view  of  the  conceded  fact  that  such  signal  was  not  given  until 
after  the  attempted  warning  and  about  the  instant  of  collision.  It 
ignores  the  testimony  of  the  prior  attempt  to  warn  the  deceased, 
when  he  was  at  sufficient  distance  to  have  stopped  his  team,  then  on 
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a  walk,  and  when  the  brakeman  on  the  backing  train  was  in  plain 
view,  if  the  driver  had  looked  in  that  direction,  and  places  the  test 
of  liability  upon  the  failure  to  signal  the  engineer,  if  the  jury  "be- 
lieve from  the  evidence"  that  the  signal  could  then  have  been  given 
and  the  train  checked  "sufficiently  to  have  avoided  the  injury."  In 
other  words,  it  withholds  from  consideration  the  exercise  of  duty 
in  giving  warning, — a  duty  which  was  of  equal,  if  not  greater,  im- 
portance under  the  conditions, — ^and  charges  liability  for  assumed 
error  on  the  part  of  the  brakeman  in  his  effort  to  warn  the  deceased 
on  the  instant  of  discovering  his  approach,  instead  of  giving  a  signal 
to  stop  the  train,  provided  tne  jury  believe  the  train  could  then  have 
been  stopped  before  collision.  The  emergency  which  confronted 
the  brakeman  demanded  instant  action  in  one  or  the  other  of  these 
two  courses,  and  in  such  case  the  rule  for  which  the  defendant  con- 
tends is  not  without  support  by  excellent  authorities, — ^namely,  that 
the  master  is  not  rendered  liable  for  a  mistaken  exercise  of  judgment 
by  the  servant  in  making  his  instant  choice.  Lewis  v.  Railroad  Co., 
162  N.  Y.  52,  62,  56  N.  E.  548.  It  is  unnecessary,  however,  for  the 
purposes  of  this  case,  to  ascertain  either  the  correctness  of  the  in- 
struction requested  and  refused  upon  such  contention,  or  the  exist- 
ence of  such  general  rule,  as  there  was  manifest  error  in  so  instruct- 
ing the  jury  that  the  issue  of  reasonable  care  on  the  part  of  the 
brakeman  was  limited  for  their  consideration  to  the  single  course 
of  an  effort  to  stop  the  train, — an  effort  not  made  until  after  the  at- 
tempted warning ;  and  this  restriction  of  the  exercise  of  care  on  the 
part  of  the  brakeman  was  clearly  prejudicial,  in  the  absence  of  cor- 
rection elsewhere  in  the  charge,  whether  the  test  of  liability  for  his 
conduct  is  the  want  of  reasonable  care  under  all  the  evidence  or  error 
in  judgment.  As  the  entire  charge  of  the  court  is  preserved  in  the 
bill  of  -exceptions,  and  it  thus  appears  that  modification  of  the  instruc- 
tion in  question  was  neither  made  nor  intended,  we  are  of  opinion 
that  the  assignment  of  error  thereupon  must  be  sustained. 

2.  The  ground  which  remains  to  be  considered  is  the  alleged  error 
in  the  refusal  of  the  court  to  give  the  peremptory  instruction  request- 
ed in  favor  of  the  defendant,  upon  the  evidence  of  contributory  negli- 
gence on  the  part  of  the  deceased.  Under  the  well-settled  rules 
which  govern  this  court,  contributory  negligence  is  matter  of  defense, 
and  the  burden  of  proof  is  imposed  upon  the  defendant,  thus  conced- 
ing the  presumption  of  fact  that  reasonable  care  was  exercised ;  and 
unless  that  presumption  is  clearly  repelled  by  the  proof,  or  in  the 
event  of  fair  conflict  in  the  testimony  thereupon,  the  issue  is  for  de- 
termination by  the  jury,  and  not  subject  to  express  direction  by  the 
court.  So  considered,  is  there  room  for  reasonable  difference  of 
opinion,  under  the  testimony  in  this  case,  whether  the  deceased  was 
in  the  exercise  of  such  care  when  he  drove  upon  the  crossing?  In 
the  recent  case  of  Railroad  Co.  v.  Freeman,  174  U.  S.  379,  382,  19 
Sup.  Ct.  763,  43  L.  Ed  1014,  the  rule  of  care  to  be  applied  is  thus 
stated : 

"The  duty  of  a  person  approaching  a  railway  crossing,  whether  drivlnrr 
or  on  foot  to  look  and  listen  before  crossing  the  track,  is  so  elementary,  and 
nag  been  affirmed  so  many  times  by  this  court,  that  a  mere  reference  to  the 


Digitized  by 


Google 


494  112  FEDERAL  REPORTER. 

cases  of  Railroad  Co.  y.  Houston,  95  TJ.  S.  097,  24  L.  Ed.  542,  and  Schofield 
V.  Railway  Co.,  114  U.  S.  61G.  5  Sup.  Ot  1125,  29  L.  Ed.  224,  is  a  sufficient 
illustration  of  the  general  rule." 

The  testimony  in  the  case  at  bar  establishes  these  undisputed  facts : 
Mr.  Coerver  was  a  man  of  mature  years,  with  faculties  unimpaired, 
and  had  been  long  engaged  in  the  business  of  distributing  oil  to  cus- 
tomers with  his  team  and  tank  wagon,  taking  his  supply  from  an  oil 
tank  located  near  the  Fifth  street  crossing,  so  that  he  was  familiar 
with  the  crossing  and  with  its  use  in  the  running  and  switching  of 
trains ;  and  the  train  in  question  was  a  regular  freight  train,  engaged 
in  switching  operations  which  were  customary  at  or  about  such  time 
and  place.  He  approached  the  crossing  from  the  east,  with  his  usual 
team  and  tank  wagon,  driving  at  a  walk,  and  having  his  young  son 
on  the  wagon  seat  with  him.  No  other  teams  were  in  .the  roadway 
east  of  the  track,  and  no  cars  were  moving,  except  a  single  string, 
which  was  backing  on  the  middle  track  and  momentarily  concealed 
from  view  by  the  depot  building  and  standing  cars ;  and  there  is  no 
evidence  of  distracting  circumstances  to  withdraw  the  driver's  atten- 
tion from  the  proximity  of  the  crossing.  The  fact  that  the  caboose 
standing  on  the  east  track  may  have  occupied  half  of  the  street,  as 
stated  by  some  of  the  witnesses,  would  not  have  served  to  distract 
such  attention,  though  it  would  tend  to  obstruct  the  view.  All  the 
witnesses  who  observed  the  approach  of  the  team  to  the  crossing 
concur  in  their  testimony  that  Mr.  Coerver  neither  checked  up,  nor 
appeared  to  be  giving  attention  to  the . crossing,  tracks,  or  cars; 
and  this  is  confirmed  by  all  the  circumstances.  Before  reaching  the 
crossing  the  fact  was  apparent  that  the  freight  train  had  arrived,  and 
that  its  usual  operation  of  switching  was  to  be  looked  for.  This 
was  clearly  indicated  by  the  detached  caboose  and  freight  car  stand- 
ing on  the  main  track  in  full  view,  and  there  was  ample  unobstructed 
view,  at  a  reasonable  distance  east  of  the  crossing,  to  have  seen  the 
engine  and  cars  engaged  in  3witching  south  of  the  depot,  had  Mr. 
Coerver  looked  in  that  direction.  Moreover,  if  the  caboose  occupied 
the  south  half  of  the  street  as  claimed,  such  fact  would  call  for  the 
exercise  of  greater  diligence  and  precaution  on  the  part  of  the  driver 
in  making  the  crossing  than  would  otherwise  be  required.  With 
the  team  perfectly  under  control,  it  is  plain  that  a  pause  to  ascertain 
the  safety  of  the  way  would  have  avoided  the  catastrophe.  Upon 
such  state  of  facts  we  are  of  opinion  that  contributory  negligence 
conclusively  appears  within  the  doctrine  above  cited,  followed  by 
this  court  in  recent  decisions.  McCann  v.  Railway  Co.,  44  C.  C.  A. 
566,  105  Fed.  480;  Work  v.  Railway  Co.,  45  C.  C.  A.  loi,  105  Fed. 

874. 

The  judgment  of  the  circuit  court  is  reversed  accordingly,  and  the 
cause  remanded,  with  directions  to  grant  a  new  trial. 

GROSSCUP,  Circuit  Judge  (dissenting).  I  concur  in  the  reversal 
of  the  judgment  of  Court  below,  upon  that  portion  of  the  Court's 
charge  to  the  jury  which  in  effect  instructed  the  jury  that  unless  a 
brakeman  was  upon  the  rear  car,  the  railroad  company  was,  in  law, 
guilty  of  negligence.    I  think  the  learned  District  Judge  was  misled 
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by  the  Illinois  statute  relating;  to  the  operation  of  trains  in  switch 
yards.  There  are  doubtless  situations,  outside  switching  yards,  in 
which,  at  common  law,  the  company  should  have  had  a  man  at  the 
rear  end  of  the  train ;  but  his  presence  there  as  a  matter  of  careful 
management  is  a  mixed  question  of  fact  and  law,  not  a  peremptory 
command  of  the  law. 

I  dissent  from  the  opinion  so  far  as  it  relates  to  contributory  negli- 
gence. It  is  doubtless  the  duty  of  a  person  approaching  a  railway 
crossing,  whether  driving  or  on  foot,  to  look  and  listen  before  cross- 
ing the  track ;  but  the  law  does  not  command  that  he  must,  in  every 
instance,  stop  to  look  and  listen.  Whether  to  stop  is  an  essential, 
is  a  question  of  fact  to  be  determined  by  the  circumstances  of  the 
given  case. 

In  the  case  under  consideration,  both  Coerver  and  his  son  are 
dead.  What  they  did  in  the  way  both  of  looking  and  listening  we 
have  no  means  of  knowing,  except  the  inadequate  observation  of 
distant  witnesses  who  were  under  some  excitement.  The  roadway 
upon  which  Coerver  traveled  was  not  paved.  His  vehicle  was  prob- 
ably comparatively  noiseless.  The  outlook  in  one  direction  was 
unobstructed;  in  the  other,  was  obstructed  by  the  depot  and  the 
standing  cars. 

We  have  no  right  to  assume,  in  the  presence  of  a  silence  like  that 
of  Coerver  and  his  son,  that  they  did  not  in  fact  look  in  both  direc- 
tions and  that  they  did  not  listen.  A  stop  upon  a  soft  road  would 
have  added  Httle,  if  anything,  to  their  safety,  unless  one  of  them  had 
dismounted  and  walked  around  the  end  of  the  train.  I  cannot  think, 
from  my  own  observation  and  experience,  that  ordinarily  prudent 
men  would  have  taken  this  precaution.  Indeed,  it  would  have  looked 
somewhat. extraordinary,  and  the  law  imposes  no  such  requirement. 

We  should  start  out,  in  a  case  like  this,  with  the  presumption  that 
two  people  approaching  a  track  will  exercise  care.  Were  they  here 
to  testify,  they  could  probably  show  that  they  did  exercise  care,  both 
by  looking  and  listening.  The  opinion  of  the  majority,  upon  proof, 
to  my  mind  wholly  unsatisfactory,  shifts  that  presumption,  and, 
thereby,  visits  upon  the  dead  a  result  that,  had  they  survived,  would 
probably  have  been  overcome. 


GLASS  V.  MASONS*  FKATERNAL.  ACC.  ASS'N  OF  AMERICA. 

(Circuit  Court,  N.  D.  Iowa,  E.  D.    December  24,  1901.) 

AccTnENT  Insurance— Conditions  op  Pomcy— Knowledge  op  Insuhrd. 
Where  an  application  for  a  policy  of  accident  insurance,  made  by 
reference  a  part  of  the  contract,  did  not  purport  to  state  the  limita- 
tions and  exceptlona  defining  the  liability  of  the  company,  the  applicant 
must  be  presumed  to  have  understood  that  the  policy  issued  .  thereon 
would  state  more  particularly  and  fully  the  terms  of  the  contract;  and 
when  he  accepted  the  policy,  and  paid  premiums  thereon  without  ob- 
jection for  a  number  of  years,  the  company  will  not  be  estopped  to 
invoke  |ta. provisions  in  defense  to  an  action  thereon  because  the  condi- 
tion relied  on  was  not  mentioned  in  the  application,  unless  it  is  contra- 
dictory of  something  therein. 
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2.  Samb—Excspted  Risks  —  Volttntart  Expobcrb  to  Unhecksbart  Danger. 
An  accident  insurance  policy  contained  a  provision  that  it  should  not 
cover  death  or  disability  resulting  from  "voluntary  exposure  to  un- 
necessary danger."  The  insured  was  struck  by  a  train  and  killed  while 
crossing  the  tracks  in  a  railroad  yard  in  a  city  for  the  purpose  of  board- 
ing a  suburban  train  istanding  on  one  of  the  tracks  on  vehich  he  designed 
to  ride  to  his  home.  The  train  was  standing  in  the  yards  preparatory 
to  being  moved  up  to  the  station,  which  was  some  distance  away.  The 
railroad  company  did  not  invite  nor  encourage  passengers  to  board  the 
train  at  the  place  where  it  stood,  which  involved  danger  to  them  in 
crossing  tracks  upon  which  trains  were  constantly  passing;  but  de- 
ceased and  others,  who  were  employed  in  the  vicinity,  were  in  the  habit 
of  entering  the  train  there  for  their  own  convenience,  and  to  save  a 
walk  to  the  station,  to  which  there  was  a  safe  passage  by  way  of  a 
viaduct  over  the  tracks.  Beldi,  that  the  death  of  the  insured  was  the 
result  of  his  voluntarily  exposing  himself  to  an  unnecessary  danger, 
which  defeated  the  right  to  a  recovery  on  the  policy. 

Action  at  Law  on  an  Accident  Insurance  Policy.  Trial  to  the 
court. 

The  parties  in  this  case  having  in  writing  waived  a  jury  trial,  the  court, 
from  the  evidence  submitted,  finds  the  facts  of  the  case  to  be  as  follows: 

(1)  That  the  plaintiff  herein  was,  when  this  action  was  begun,  and  con- 
tinues to  be,  a  citizen  of  the  state  of  Iowa,  residing  in  the  Eastern  cUvision 
of  the  Northern  district  of  Iowa,  and  that  he  is  the  duly  appointed  and 
qualified  administrator  of  the  estate  of  M.  L.  McNally,  deceased,  ao  ap- 
pointed by  the  distHct  court  of  Howard  county,  Iowa. 

(2)  That  the  defendant  company  was,  when  this  suit  was  begun,  and  con- 
tinues to  be,  a  corporation  created  under  the  laws  of  the  state  of  Massa- 
chusetts, and  is  engaged  in  the  business  of  accident  life  insurance. 

(3)  That  in  April,  1891,  one  M.  L.  McNally  resided  at  Lime  Springs,  How- 
ard county,  Iowa,  being  engaged  in  the  business  of  buying  and  selling  grain, 
and  on  the  13th  day  of  April,  1891,  the  said  McNally  signed  an  application 
for  membership  in  the  defendant  association,  which  was  in  the  form  fol- 
lowing: 

••Fill  in  This  Blank  Plainly  with  Ink. 

•'Application  for  Membership. 
•'Class  1.  No.  20.560. 

•rrhe  Masons*  Fraternal  Accident  Association  of  America,  Westfleld,  Mass. 
"Incorporated  Under  Massachusetts  Laws. 

"$5,000  insurance.  $25.00  weekly  benefits. 

"$2,500  for  loss  of  hand  or  foot  $5,000  for  loss  of  hand  and  foot 

"$5,000  for  loss  of  both  hands  or 

both  feet.  $5,000  for  loss  of  both  eyes. 

•'Applications  for  membership  are  not  binding  until  accepted  by  the  secre- 
tary.   No  other  person  is  authorized  to  bind  the  association. 

"No.  1.  Name  in  full:   M.  L.  McNally. 
"No.  2.  Age:    36. 

"No.  3.  Residence:  Street  &  No. ,  Town:  Lime  Springs.  State:  Iowa. 

•*No.  4.  Place  of  business:  Town;  Lime  Springs,  Iowa. 

"No.  5.  P.  O.  address  where  noticee  are  to  be  mailed:  Lime  Springs*  Iowa. 

"No.  6.  Occupation :   Merchant  grain  dealer. 

"(Name  them  all.) 
•*No.  7.  What  are  the  duties  re-        1 

quired  of  you  in  above         ^  Office  duty. 

occupation?  J 

•'No.  8.  1  agree  to  have  my  occupation  classed  as  . 

•*No.  9.  I  agree  to  carry  this  insurance  one  year,  and  pay  assessments 

quarterly. 
•'No.  10.  The  weekly  indemnity  herein  named  does  not  exceed  my  salary. 
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''No.  11.-  In   case  of  accidental  death,        1  A.  Given  name  In  tnI^ 
the  ben^ts  of  my  certifl-  |  Anna  G.  Nally. 

cate  shall  be  payable  to  j-B.  Residence:  Lime  Springs. 

a  Relationship,  if  any: 
J  Wife, 

•^o.  12.  Insurance  in  case  of  accidental  death  to  be  $ •• 

••No.  13.  Weekly  indemnity-  for  disabling  injuries  to  be  $ . 

"No.  14.  I  have  never  had,  nor  am  I  subject  to,  fits,  disorders  of  the  brain, 
or  any  bodily  or  mental  infirmity,  except  as  herein  stated. 

"No.  16.  I  am  not  contemplating  any  special  journey,  or  any  hazardous  un- 
dertaking, except  as  herein  stated. 

"No.  16.  My  habits  are  correct  and  temperate,  and  I  agree  that  this  cer- 
tificate shaU  not  cover  any  Injury  happening  through  or  while 
under  the  influence  of  intoxicating  drinks  or  narcotics. 

^o.  17.  I  understand  the  classifications  of  risks,  and  agree  that  for  any 
injury  received  in  any  occupation  or  exposure  classed  by  this 
association  as  more  hazardous  than  those  above  stated  I  shall 
be  entitled  to  recover  only  such  amount  as  the  premium  paid 
by  me  would  purchase  at  the  rates  fixed  for  such  increased 
hazard. 

*^0bl8.  I  hereby  agree  that  Bro.  L.  G.  Basford,  into  whose  hands  this 
application  is  given  for  transmission  to  the  Masons'  Fraternal 
Accident  Association,  is  ihy  agent  in  the  perfecting  of  the  in- 
surance under  this  application. 

"No.  19.  Name  of  Lodge:  Howai-d,  No.  244.    Location:   Lime  Springs. 

"Dated  April  13,  1891. 

"[Signed]  M.  L,  McNally. 

"Please  fill  out  the  above  application,  inclose  members^ ip  fee,  and  forward 
to  J.  A.  Lakin,  Secretary  and  Gen.  Manager,  Masons'  I<Yaternal  Accideut 
Association  of  America,  Westfield,  Mass. 

"Membership  fee,  five  dollars,  payable  but  once. 

"Sent  to  the  home  office  by  L.  G.  Basford. 

"Send  certificate  to ." 

.  Stamped  on  the  back  of  this  application  is  the  following: 
"Approved  and  accepted  Apr.  18,  1891." 

(4)  This  application  was  duly  approved  by  the  defendant  company  under 
date  of  April  18,  1891,  and  on  that  date  the  defendant  company  Issued  a 
certificate  or  policy  of  insurance,  of  which  a  correct  copy  is  attached  to  the 
original  petition  filed  in  this  case  on  the  9th  day  of  May.  1900,  in  the  district 
court  of  Howard  county,  Iowa,  and  which  copy  is  made  part  of  this  fluding. 

(5)  That  at  the  date  of  the  signing  of  the  application  named  in  the  third 
finding  and  the  Issuance  of  the  certificate  or  policy  named  in  the  fourth 
finding  the  defendant  company  had  in  force  certain  by-laws,  a  copy  of 
which  Is  attached  to  the  answer  to  the  amended  petition  filed  in  this  case 
on  the  15th  day  of  June,  1901,  which  copy  is  made  part  of  this  finding,  and 
also  had  issued  for  the  guidance  of  parties  interested  a  manual  containing 
classifications  of  risks  and  other  matters,  of  which  manual  a  copy  is  at- 
tached to  the  said  answer  of  the  defendant  filed  in  this  court  on  June  15, 
1901,  and  which  copy  is  made  part  of  this  finding. 

(C)  The  certificate  or  policy  of  insurance  issued  by  the  defendant  company 
under  date  of  April  18,  1891,  was  delivered  to  the  said  M.  L.  McNally,  who 
paid  to  the  defendant  company,  as  they  came  due,  the  payments  called  for 
thereby,  and  the  contract  of  insurance  existing  between  the  said  McNally 
and  the  defendant  company  was  In  full  force  at  the  date  of  the  death  of 
the  said  McNally  on  the  27th  day  of  October,  1899,  so  far  as  the  same  was 
dependent  upon  the  payment  of  the  assessments  or  premiums  coming  due 
under  the  contract  of  insurance. 

(7)  That  in  the  year  1809  the  said  M.  L.  McNally  entered  Uito  the  employ 
of  the  Albert  Dickinson  Company,  at  Chicago,  HI.,  which  company  was  en- 
gaged In  the  grain  business,  having  their  office  on  West  Taylor  street,  some 
distance  east  of  Beach  street.  Beach  street  is  60  feet  in  width,  and  between 
West  Taylor  street  on  the  south  and  Forquer  street  on  the  north  there  was 
112  F.— 82 
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during  the  year  1890  four  railroad  tracks  maintained  and  operated  alang 
Beach  street,  and  within  the  limits  thereof,  there  being  on  the  east  side 
thereof  a  wagon  traclL  or  road  some  20  feet  In  width,  and  also  being  within 
the  boundary  of  the  street  To  the  west  of  Beach  street  there  were  some 
10  railroad  tracks  maintained  and  operated,  and  along  these  tracks,  includ- 
ing those  located  within  the  limits  of  Beach  street,  trains  and  locomotives 
were  frequently  passing.  On  West  Taylor  street,  beginning  at  a  point  near 
the  office  of  the  Albert  Dickinson  Company,  there  was  during  the  year  1899 
a  viaduct  extending  across  the  railroad  tracks  in  Beach  street  and  those 
west  thereof,  thus  affording  a  passageway  proper  for  the  use  of  persons 
and  vehicles,  above  the  railway  tracks.  The  location  of  the  streets,  railway 
tracks,  viaduct,  and  the  office  of  the  Albert  Dickinson  Company,  as  the 
same  existed  in  1800,  are  shown  upon  a  blueprint  map  of  the  locality,  which 
is  made  a  part  of  this  finding. 

(8)  As  the  situation  actually  existed  in  the  year  1899.  there  was  nothing 
to  indicate  to  the  e^e  that  Beach  street  did  not  in  fact  extend  westerly 
far  beyond  its  actual  boundary.  There  were  no  buildings  or  sidewalks  upon 
or  near  the  western  line  of  the  street  between  West  Taylor  and  Forquer 
street,  and  nothing  in  the  situation  or  surroundings,  so  far  as  observable 
by  sight,  which  would  cause  a  person  to  know  when  he  had  passed  the 
western  boundary  of  the  street. 

(0)  The  railway  track  immediately  west  of  the  line  of  Beach  street  was 
in  the  year  1800  used  by  the  Chicago,  Burlington  &  Quincy  Railroad  Com- 
pany. It  was  the  custom  of  that  company  and  the  other  railway  companies 
using  the  tracks  in  and  adjacent  to  Beach  street  in  the  year  1899  to  place 
on  some  of  the  tracks  passenger  cars,  where  they  remained  until  they  w^ere 
taken  down  to  the  Union  Station  to  form  the  trains  running  to  the  suburban 
towns  in  the  neighborhood  of  Chicago. 

(10)  As  a  matter  of  convenience,  and  to  save  the  time  needed  to  reach  the 
Union  Dei)Ot  many  of  the  persons  employed  in  the  >yarehouses  and  offices, 
including  the  office  of  the  Albert  Dickinson  Company,  which  were  located 
east  of  Beach  street,  were  in  the  habit,  during  the  year  1809,  of  crossing 
Beach  street  between  West  Taylor  and  Forquer  streets,  on  the  level  of  the 
railway  tracks,  and  getting  upon  the  passenger  cars  which  were  on  the 
tracks  adjacent  to  Beach  street  on  the  west,  and  which  cars  were  about 
to  be  moved  down  to  the  Union  Station,  preparatory  to  starting  for  the 
suburban  towns.  The  ears  placed  on  these  tracks  were  not  so  placed  by  the 
railway  companies  for  the  purpose  of  receiving  passengers  thereon,  nor  did 
the  railway  companies  invite  passengers  to  get  upon  these  cars,  but,  on  the 
contrary,  the  companies  discouraged  such  action  on  part  of  the  public. 

(11)  On  the  evening  of  October  26,  1890,  M.  L.  McNally  left  the  office  of 
the  Albert  Dickinson  Company,  where  he  was  employed,  for  the  purpose  of 
taking  the  railroad  train  which  would  carry  him  to  the  suburban  town  of 
La  Grange,  where  he  then  lived.  To  that  end  he  walked  across  Beach 
street  on  the  ground  level,  in  the  direction  of  the  passenger  cars,  which  were 
then  on  a  track  west  of  the  street  proper,  and  which  cars  were  shortly  to 
be  taken  to  the  Union  Station,  and  thence  sent  to  or  through  the  town 
where  McNally  resided.  As  McNally  reached  and  passed  upon  the  track  next 
west  of  the  line  of  Beach  street  he  was  struck  by  a  railroad  train  running  at 
a  speed  of  8  to  10  miles  per  hour,  al6ng  this  track,  and  received  such  violent 
external  injuries  that  the  same  caused  his  death  on  the  day  following. 

(12)  When  McNally  passed  upon  the  railroad  track  upon  which  he  was 
Injured,  he  did  not  notice  the  approaching  train,  and  did  not  know  that  he 
was  in  fact  subjecting  himself  to  the  danger  of  being  struck  and  injured 
by  that  train  when  he  passed  upon  the  track  along  which  it  was  moving. 

(13)  The  point  where  McNally  was  when  the  railway  train  struck  and 
injured  him  was  between  the  rails  forming  the  track  next  west  of  the  west 
line  of  Beach  street  and  about  six  feet  west  of  the  west  line  of  Beach  street 

(14)  Anna  O.  McNally,  the  wife  of  M.  L.  McNally,  was  not  living  at  th<> 
date  of  her  husband's  death,  having  predeceased  him. 

(15)  Due  notice  and  proofs  of  the  accident  and  death  of  M.  L.  McNally 
were  furnished  to  and  received  by  the  defendant  company,  but  payment  of 
any  sum  was  refused  by  the  company  on  the  ground  that  under  the  circum- 
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stances  of  the  accident  and  the  provisions  of  the  contract  between  the  de- 
ceased and  the  company  no  liability  was  imposed  upon  the  company. 

H.  T.  Reed  and  C.  W.  Reed,  for  plaintiff. 

R.  J.  Burglehaus  and  John  McCook,  for  defendant. 

SHIRAS,  District  Judge  (after  stating  the  facts).  In  the  certifi- 
cate or  policy  of  insurance  issued  by  the  defendant  company  is  found 
the  following  provision: 

"Ninth.  This  insurance  does  not  cover  disappearances;  nor  injuries  of 
which  there  is  no  visible  marks  upon  the  body;  nor  accident,  nor  death, 
nor  disability  resulting  wholly  or  partly,  directly  or  indirectly,  from  any  of 
the  following  causes,  or  while  so  engaged  or  affected:  Suicide,  sane,  or  in- 
sane; voluntary  exposure  to  unnecessary  danger;  walking  or  being  on  a 
railway  bridge  or  roadbed  (railway  employes  excepted)." 

On  behalf  of  the  plaintiff  it  is  claimed  that  this  provision,  although 
it  is  contained  in  the  policy  delivered  to  the  insured  and  by  him 
accepted,  does  not  in  fact  enter  into  or  form  part  of  the  contract 
of  insurance  which  is  the  basis  of  this  suit,  for  the  reason  that  this 
provision  is  not  found  in  the  application  signed  by  McNally.  In 
view  o{  the  reference  to  the  application  contained  in  the  policy, 
it  may  well  be  held  that  the  application  is  to  be  deemed  to  be  part 
of  the  written  contract  between  the  parties;  or,  in  other  words, 
that  in  arriving  at  the  true  construction  of  the  contract  of  insur- 
ance regard  must  be  paid  to  the  contents  of  the  application,  as  well 
as  to  those  of  the  policy.  It  is  equally  true  that  it  must  be  held 
that  the  insured  understood  that  a  policy  of  insurance,  based  upon 
his  application,  would  be  issued  to  him  by  the  company,  in  case  his 
application  was  accepted  and  approved,  which  policy  would  state 
fully  and  at  length  the  terms  and  conditions  of  the  contract.  In 
the  application  is  not  found  a  statement  of  the  limitations  and  ex^ 
ceptions  defining  the  extent  of  the  liability  of  the  company,  but  it 
is  practically  confined  to  the  statements  with  respect  to  the  age, 
place  of  residence,  business  occupation,  and  personal  habits  of  the 
applicant,  with  a  statement  of  the  amount  of  insurance  and  indem- 
nity desired.  The  facts  of  the  case  do  not  present  the  question 
that  sometimes  arises  when  a  provision  in  the  policy  is  found  con- 
tradictory to  an  express  provision  contained  in  the  application,  or 
in  cases  of  which  McMaster  v.  Insurance  Co.,  22  Sup.  Ct.  10,  45  L. 

Ed.  ,  is  a  sample,  wherein  the  company,  without  notice  to  the 

insured,  inserts  in  the  policy  some  provision,  which,  if  enforced, 
would  materially  change  the  terms  of  the  contract  as  recited  in  the 
application.  In  the  case  at  bar  the  ninth  provision  found  in  the 
policy,  and  hereinbefore  cited,  does  not  contradict,  change,  or  modify 
any  express  provision  found  in  the  application  signed  by  the  insured, 
and  there  are  no  facts  shown  which. would  justify  the  court  in  hold- 
ing that  the  company  is  estopped  from  relying  on  the  cited  provi- 
sion of  the  policy.  There  is  no  evidence  tending  to  show  that  the 
insured  was  induced  to  enter  injb  the  contract  of  insurance  by  any 
statements  or  representations  differing  from  those  found  in  the  ap- 
plication and  the  policy  based  thereon,  and,  as  the  insured  con- 
tinued to  pay  the  sums  coming  due  as  premiums  under  the  terms 
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of  the  policy  for  a  period  of  eight  years  after  its  delivery  fo  hitn, 
it  must  be  held  that  he  was  cognizant  of  its  provisions,  and  vras 
content  to  accept  the  same  as  the  evidence  of  the  contract  existing 

.  between  himself  and  the  company.  Thus  we  reach  the  questions 
whether  McNally  did  not  voluntarily  expose  himself  to  unneces- 
sary danger,  and  thereby  bring  about  the  accident  resulting  in  his 
death;  and,  further,  whether  in  fact  he  was  not  on  a  railway  road- 
bed when  injured,  in  such  sense  that  he  was  not  then  under  the 
protection  of  the  policy.  The  facts  show  that  when  McNally  left 
the  oflSce  in  which  he  was  employed  his  purpose  was  to  reach  the 
railway  train  that  would  take  him  to  the  town  in  which  he  lived. 
This  train  was  started  from  the  Union  Depot,  and  this  was  the 
place  furnished  by  the  railway  company  for  the  use  of  the  persons 
desiring  to  take  passage  on  the  train.  The  railroad  company  did 
not  invite  its  patrons' to  take  the  cars  on  Beach  street  at  the  place 
where  the  accident  happened.  This  locality  was  not  held  out  as  a 
proper  or  safe  place  for  the  people  to  come  to  in  order  to  get  upon 
the  cars.  It  cannot  be  said  that  McNally  was  misled  with  respect 
to  the  dangers  incident  to  crossing  Beach  street  and  the  space  be- 
yond it  at  the  place  where  the  accident  happened  through  any  action 
or  want  of  action  on  part  of  the  railway  company  or  on  part  of 
the  defendant  company.  The  place  where  the  injury  was  received 
was  not  part  of  any  street  or  pathway  leading  from  the  office  where- 
in McNally  was  employed  to  the  cars  which  he  was  aiming  to  reach. 
In  order  to  get  upon  the  train  which  would  take  him  to  his  home, 

.  it  was  not  necessary  that  he  should  get  upon  the  cars  when  they 
were  placed  on  the  track  between  West  Taylor  and  Forquer  streets. 
If  he  had  chosen  to  go  upon  the  viaduct  which  spans  Beach  street, 
he  would  have  avoided  all  the  danger  of  crossing  the  numerous 
railway  tracks  which  he  undertook  to  pass  over,  and  could  have 
readily  gone  to  the  Union  Station  for  the  purpose  of  getting  on  the 
proper  train.  Instead  of  so  doing,  he  voluntarily  undertook  to  cross 
some  half  dozen  railway  tracks,  and  to  subject  himself  to  the  dan- 
ger caused  thereby,  in  actual  violation  of  the  duty  he  owed  to  him- 
self and  to  the  railway  companies.  There  can  be  no  question,  under 
the  evidence,  that  the  place  where  McNally  undertook  to  cross  was 
a  place  of  great  and  known  danger.  McNally  chose  to  place  him- 
self in  this  position  of  danger,  not  in  the  performance  of  any  duty 
he  owed  to  his  employers,  to  the  railway  company,  or  to  the  public, 
but  simply  that  for  his  own  convenience  he  might  save  a  little  dis- 
tance in  reaching  the  Union  Station.  Under  these  circumstances, 
it  must  be  held  that  the  dangers  to  which  McNally  subjected  him- 
self were  great,  and  that  he,  knowing  their  existence,  voluntarily 
and  unnecessarily  exposed  himself  thereto,  and  that  such  action  on 
his  part  defeats  a  recovery  on  the  policy.  The  conclusion  thus 
reached  obviates  the  necessity  of  considering  the  questions  arising 
out  of  the  provisions  in  the  policy  with  respect  to  the  insured  being 
on  a  railroad  bed  when  the  accident,  happened,  and  which  have  been 
very  fully  argued  by  counsel,  but  which  will  not  be  further  passed 
upon  ia  ' " 
Jlli}aM||^^BiSpidant. 
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BTERN  et  al.  v.  LOUISVILLE  TBUST  CO.  et  al. 

NEWBORO  et  aL  y.  SAME. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    December  3,  190L) 

Nos.  946, 947. 

L  Banhruptct—Prefbrskcb— Conspiracy  of  Crbditors. 

Before  the  bankruptcy  proceedings,  a  bankrupt  made  a  general  assign- 
ment for  the  benefit  of  his  creditors,  and  afterwards  conspired  with 
certain  creditors  that  his  estate  should  be  sold  to  their  agent  for  less 
than  half  Its  value,  who  should  resell,  and  out  of  the  profits  pay  such, 
creditors  50  per  cent,  of  their  claims,  and  return  the  surplus  to  the 
bankrupt  The  scheme  was  executed  as  so  agreed,  and  thereafter  the 
debtor  was  adjudged  a  bankrupt  Held,  that  such  application  of  the  In- 
solvent debtor's  property  to  the  payment  of  such  creditors  constituted  an 
unlawful  preference,  within  the  meaning  of  the  bankrupt  apt 

2,  Insolvbnct  Procbedinos— Salb  by  Absiokbb— Order  of  Court— Fraud- 
Protection  TO  Wkonodobrs. 

Where,  by  imposition  and  fraud  on  the  court  an  ord^  is  obtained  to 
sell  the  estate  of  an  assignor  for  benefit  of  creditors  in  bulk,  and  the 
parties  procuring  the  order  use  it  fraudulently  to  effect  a  purchase  of 
the  estate  for  less  than  half  its  value,  and  the  sale  is  not  thereafter  con- 
firmed or  recognized  by  the  court  such  order  furnishes  them  no  protec- 
tion. 

8.  Bankruptcy— TRasTBB—RBCOYBRY  of  Prbfbbencb-— Rbstorino  Considbra- 

TION. 

Where  certain  creditors  of  an  insolvent  fraudulently'  purchased  hla 
property  for  less  than  half  its  value,  and  the  consideration  paid  by 
them  is  received  by  the  trustee  afterwards  appointed  on  the  debtor  being 
adjudged  a  bankrupt,  such  trustee  may  recover  the  value  of  the  property 
less  the  amount  so  received  by  him,  without  first  restoring  the  purchase 
money;  Bankr.  Act,  §  60b,  authorizing  a  trustee  to  recover  the  property 
or  the  value  thereof  transferred  to  effect  an  unlawful  preference. 
4  Same— Amount  of  Preference— Report  of  Referee. 

Where,  on  the  hearing  before  the  referee  of  the  objection  of  a  trustee 
to  the  allowance  of  claims  against  the  bankrupt's  estate  on  the  ground 
that  the  creditors  had  received  unlawful  preferences,  which  they  bad 
not  surrendered,  the  referee  finds  sucli  preferences,  he  should  Include  In 
his  report  a  statement  of  the  amount  so  received  by  each,  whlcb  lie 
should  be  required  to  surrender  before  his  claim  Is  allowed. 

Appeals  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Kentucky. 

These  appeals  are  brought  here  from  the  final  orders  of  the  ^^*^*^^^^^^1 
sitting  in  bankruptcy,  refusing  to  allow  certain  claims  presented  "J!.  ^^^^S^ 
pellants,  respectively,  as  creditors  of  Simonson,  Wbiteson  &  C50'  ^^^.^^y^^i 
having  been  theretofore  adjudged  bankrupt    The  proceedings  to  ^°?J^    ^L^^icli 
matter  have  been  the  subjects  of  several   preceding  controveTOies,       y^d. 
have  been  brought  under  review  in  this  court.     37  C.  C.  ^v^^Qaft     X3pon 
W8;  40  C.  O.  A.  474,  100  Fed.  420;   and  47  C.  O.  A.  51,  107  ^®f*^,    o\;Aect\ons 
the  presentation  of  the  claims  now  in  question,  the  trustee  *^^^j»   surrender 
to  their  allowance  until  the  creditors  tendering  the  claims  Bhonia^    ^^^^^pt's 
certain  preferences  which  he  alleged  they  had  received  out  o^^Jr^ed  e^Vdenco 
assets.    Upon  the  hearing  before  the  referee,  the  parties  P^^^^Sra.  ot  -which, 
from  which  the  referee  found  certahi  facts,  aja^d  these,  with  ot»«^,    txxatteTf',.^t 
being  parts  of  the  history  of  the  proceedings  in  the  hankrup^^-^r  ^^  ^^,^l^n 
was  required  to  take  notice,  are  substantially  as  follows:    ^r!7o«x.  ^^^^S^ 
of  the  petition  on  which  the  adjudication   was   made,  8l«^^I\SUr«  ^^ JS 
A  Ca  had  made  a  general  assignment  for  the  l>enetit  of  ctcdi^^^^^  ^ea  ^»» 
laws  of  Kentucky  to  L.  Ctomingor,  as  trustee.     Tlie  assignmeni' 
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the  clerk  of  the  circuit  court  for  the  proper  county.  The  assignee  proceeded 
to  dispose  of  the  property,  which  consisted  of  a  stock  of  merchandise  In  a 
store  occupied  by  the  assignor  at  Louisville.  He  sold  off  part  of  the  stock 
in  parcels  or  by  piece,  whereupon,  a  large  portion  still  remaining  undis- 
posed of,  a  fraudulent  agreement  was  made  by  one  Henry  Stern,  a  brother 
of  one  of  the  members  of  the  bankrupt  firm,  acting  in  the  interest  of  these 
appellants  and  the  bankrupts,  to  which  the  assignee  was  a  consenting  party, 
whereby  it  was  agreed  that  the  remaining  goods  should  be  sold  as  a  remnant 
m  bulk  under  an  order  of  court  to  be  obtained  by  the  assignee  for  that 
purpose;  that  the  sale  should  be  effected  in  such  a  way  that  the  property 
should  be  bid  off  by  Stern  at  a  price  of  about  $15,000,  which  was  known 
to  be  greatly  less  than  its  value,  or  what  it  would  realize  if  fairly  sold, 
which,  as  the  referee  thought  would  be  three  or  four  times  as  much;  that 
D.  L.  Newborg  &  Son  should  furnisrh  the  money  to  pay  the  price;  that 
thereupon  the  goods  should  be  resold  by  Stern,  and  tliat  out  of  the  proceeds 
certain  creditors  of  the  firm — the  appellants  among  them — should  receive 
50  per  cent  of  their  claims,  and  thereupon  the  surplus  should  be  turned  over 
to  the  bankrupts.  The  referee  further  found  that  through  the  instrumentality 
of  the  assignee,  and  upon  false  representation  of  facts,  an  order  was  ob- 
tained from  the  Jefferson  circuit  court  which  had  supervision  of  the  execu- 
tion of  the  assignment  for  the  sale  of  the  property  in  bulk;  that  the  notice 
of  the  sale  was  Inadequately  published,  and  that  pains  were  taken  to  make 
it  as  private  as  possible,  without  opportunity  for  inspecting  the  goods,  and 
that  the  property  was  struck  off  to  Stern  for  the  sum  of  115,000,  he  being 
the  only  bidder;  that  the  $15,000  were  brought  into  court;  that  a  net  sum  of 
at  least  $47,000  was  realized  by  Stern  on  resale  of  the  goods;  and  that  In 
other  respects  the  scheme  was  carried  <^t  these  appellants  receiving  out 
of  the  profits  50  per  cent  of  their  claims.  After  the  sale  Slmonson,  White- 
son  &  Go.  were  adjudicated  bankrupts,  as  before  stated.  A  receiver  was 
appointed,  and  directed  by  the  court  to  apply  to  the  state  court  for  the 
funds  realized  under  the  assignment,  and  an  order  was  duly  made  by  the 
state  court  that  they  be  paid  over  to  him,  which  was  done,  the  moneys  re- 
ceived inclading  the  $15,000  above  mentioned.  Upon  the  finding  of  these 
and  some  further  facts  not  material  to  be  now  detailed,  the  referee  found 
that  there  had  been  an  unlawful  preference,  and  he  refused  to  allow  the 
appellants  their  claims  until  they  had  surrendered  it.  The  appellants  peti- 
tioned for  a  review  by  the  district  jiidge,  by  whom,  after  a  hearing  before 
him,  the  order  of  the  referee  was  confirmed.  The  cases  were  then  brought 
to  this  court  upon  appeals  from  the  order  of  the  district  Judge. 

Stanley  E.  Sloss,  for  appellants. 
Augustus  E.  Willson,  for  appellees. 

Before  LURTON,  DAY,  and  SEVERENS,  Circuit  Judg<js. 

SEVERENS,  Circuit  Judge,  having  made  the  foregoing  statement 
of  the  cases,  delivered  the  opinion  of  the  court. 

The  preliminary  question  which  we  have  to  determine  upon  these 
appeals  is  whether,  upon  the  evidence  before  him,  the  referee,  and  the 
judge,  in  reviewing  his  determination,  reached  conclusions  which  he 
was  justified  in  finding  in  regard  to  the  facts ;  and  upon  this  point  we 
have  up  hesitation  in  saying  that,  in  oiir  opinion,  the  findings  of  the 
referee  are  amply  sustained  by  the  proofs  exhibited  by  the  record. 
We  find  no  resting  place  for  a  doubt  that  a  scheme  such  as  is  above 
set  forth  was  formed  by  the  persons  named  as  parties  thereto  for  sur- 
reptitiously taking  out  of  the  assets  of  the  insolvent  debtor,  for  a 
wholly  inadequate  consideration,  a  goodly  share  thereof,  paying  the 
appellants  and  two  other  favored  creditors  one-half  of  their  claims, 
and  turning  the  surplus  over  to  the  debtor ;  and  that  this  programme 
was  substantially  carried  out  as  planned.   The  controlling  question  of 
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law  in  the  cases  is  whether  these  facts  constitute  a  preference  within 
the  meaning  of  that  term  in  the  bankruptcy  act.  The  word  is  not  in 
set  terms  defined  by  the  act.  but  we  have  no  doubt  that,  so  far  as  the 
nature  of  the  property  transferred  is  concerned,  it  includes  everything 
which  has  capacity  for  being  taken  and  appropriated  to  the  satisfac- 
tion of  debts  provable  under  the  act.  It  may  be  of  a  legal  or  of  an 
equitable  nature.  In  respect  to  the  means  by  which  the  transfer  is 
effected  there  is  no  limitation.  However  devious  the  method,  if  the 
result  is  that,  but  for  the  act,  the  creditor  acquires  property  from  the 
debtor  which  is  subject  at  law  or  in  equity  to  be  appropriated  to  the 
satisfaction  of  the  debtor's  obligations,  that  is  a  transfer  within  the 
meaning  of  the  law.  Coll.  Bankr.  (3d  Ed.)  356;  Loveland,  Bankr. 
464.  By  section  6ob  it  is  provided  that  the  trustee  may  recover  the 
property,  or  the  value  thereof,  transferred  to  effect  an  unlawful  pref- 
erence, from  the  person  receiving  it.  In  legal  contemplation  the  per- 
sons who  received  the  property  of  the  bankrupt  -for  the  purpose  of 
accomplishing  a  preference  in  the  present  instance  were  the  appel- 
lants. It  was  in  consequence  of  their  interference  that  the  property 
was  unlawfully  diverted  to  their  own  use.  Stern  was  an  agent  simply. 
It  is  not  material  to  know  whether  he  had  authority  from  the  ap- 
pellants to  do  what  he  did  at  the  time  the  agreement  was  perfected. 
Their  subsequent  adoption  of  it  by  accepting  its  fruits  made  them 
equally  responsible  for  it  as  if  they  had  prearranged  it,  and  put  him 
forward  to  act  in  their  place.  Unless  the  circumstance  that  the 
goods  were  sold  under  an  order  of  the  court  affects  his  right  or  the 
trustee  has  done  some  act  which  estops  him  from  now  holding  the 
appellants  for  the  goods  or  their  value,  it  must  follow  that  he  is  en- 
titled to  treat  the  appellants  as  having  received  them  by  way  of  un- 
lawful preference  and  as  having  converted  them  to  their  own  use. 

It  is  contended  for  the  appellants  that  the  Jefferson  circuit  court 
had  jurisdiction  of  the  goods  and  authority  to  order  them  sold,  and 
that  whatever  was  done  in  the  exercise  of  that  authority  must  be  held 
valid  by  the  bankruptcy  court,  which  has  since  taken  possession  of  the 
fund  which  represents  the  proceeds  of  the  sale.  We  do  not  doubt  that 
the  general  proposition  thus  advanced  is  sound.  But  there  are  some 
important  considerations  which  prevent  its  application  here.  The  pro- 
ceeding's taken  to  obtain  the  order  from  the  court  were  tainted  with 
the  fraud  of  the  parties.  The  court  itself  was  imposed  upon  by  mis- 
representation of  the  quantity  and  value  of  the  goods.  The  interest 
of  the  creditors  other  than  those  conspiring  in  the  agreement  was  not 
represented.  It  was  not  an  adversary  proceeding.  The  order  was 
procured  upon  the  petition  of  the  assignee,  who  had  become  the  in- 
strument of  the  appellants  in  effecting  the  unlawful  purpose  they  in- 
tended. Moreover,  the  doings  of  the  parties  after  obtaining  the  order 
were  never  brought  to  the  attention  of  the  court,  and  the  propriety 
and  validity  thereof  were  never  adjudged.  Even  if  the  order  of  sale 
had  been  free  from  taint,  enough  remains  in  what  was  subsequently 
done  under  cover  of  it  to  bring  into  condemnation  the  sale  and  the 
ultimate  disposition  of  the  goods  by  the  appellants.  It  is  true  that 
these  preferences  did  not  proceed  from  the  insolvent  in  the  usual 
mannen    The  property  had  been  assigned  by  it  for  the  benefit  of 
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creditors.  The  trust  was  in  course  of  execution.  With  the  assent 
of  the  assignee,  the  assignor  resumed  control  of  this  portion  of  the 
assigned  property,  and  converted  it  to  the  assignor's  own  uses  and 
purposes.  Undoubtedly,  the  creditors  who  were  not  preferred  in  this 
breach  of  the  trust  could  have  complained;  but  the  appellants  ob- 
tained the  property,  not  under  the  trust,  but  in  fraud  of  it.  They 
dealt  directly  with  the  assignor;  and  the  assignee,  abandoning  his 
place  as  such,  promoted  the  purposes  of  those  parties.  There  is  no 
solid  ground  for  any  distinction  which  the  appellants  can  stand  upon 
in  the  jEact  that  the  property  received  had  been  the  subject  of  a  trust 
for  general  creditors.  The  assignment  itself  was  defeasible,  and  the 
insolvent  took  the  very  property  which  would  have  come,  and  did 
eventually  come,  as  his  own  to  the  trustee,  wherewith  to  make  the 
preferences.  The  mere  fact  that  at  that  time  the  legal  title  was  not 
in  him  cannot,  in  our  opinion,  alter  the  essential  character  of  the 
transaction. 

The  other  barrier  which  the  appellants  interpose  is  that  the  trustee, 
having  received  the  fund  which  had  been  brought  into  the  state  court, 
including  the  $15,000  paid  at  the  sale  of  the  goods,  and  still  retaining 
the  same,  has  ratified  the  sale,  and  cannot  be  heard  to  complain  of 
it.  But  we  do  not  think  that  consequence  necessarily  follows.  The 
trustee  had  the  right,  if  he  should  elect  to  do  so,  to  treat  the  sale  as 
void,  and  pursue  the  appellants  for  the  value  of  the  goods  in  an  action 
in  trover,  the  goods  themselves  having  been  scattered  beyond  re- 
covery. And  it  is  not  shown  that  he  has  done  anything  which  pre- 
cludes his  exercise  of  that  privilege,  or  that  the  appellants  have  been 
prejudiced  by  delay.  Was  he  bound,  as  a  condition  to  his  election  to 
treat  the  sale  as  void,  to  restore  the  money  which  had  been  paid  at 
the  sale?  Some  of  the  earlier  precedents  and  many  dicta  of  judges 
upon  the  subject  of  rescission  would  seem  to  favor  the  conclusion 
that  he  was.  This  was  upon  a  somewhat  technical  interpretation  of 
the  rule  that  the  parties  should  be  put  in  statu  quo.  And  doubtless 
there  are  many  instances  in  which  nothing  less  than  a  literal  com- 
pliance with  the  rule  would  meet  the  requirements  of  justice.  But 
there  is  a  growing  tendency  in  modern  decisions  to  consider  the 
special  facts  of  the  case,  and  inquire  whether  the  restoration  of  the 
purchase  money  is  indispensable,  or  whether  all  the  rights  to  which 
the  other  party  is  justly  entitled  may  be  protected  without  the  pur- 
chase price  being  tendered  back,  and,  when  this  is  seen  to  be  prac- 
ticable, to  dispense  with  it  as  an  unnecessary  formality.  2  Mechem, 
Sales  Pers.  Prop.  §  919,  and  the  following  cases  there  cited :  Ladd 
V.  Moore,  3  Sandf.  589;  Warner  v.  Vallily,  13  R.  I.  483;  Crossen  v. 
Murphy,  31  Or.  114,  49  Pac.  858;  Poor  v.  Woodburn,  25  Vt.  234. 
See,  also.  Pierce  v.  Wood,  3  Post.  519.  The  cases  now  under  con- 
sideration seem  to  show  that  the  conditions  are  such  that  the  modi- 
fication of  thie  rule  just  adverted  to  has  a  fitting  application.  The 
goods  converted  were  of  much  greater  value  than  the  sum  which  the 
trustee  has  received  of  the  moneys  of  the  appellants.  His  damages 
for  the  conversion  may  properly  be  diminished  by  the  sum  already 
in  his  hands.  If  he  should  have  already  restored  the  money,  and 
should  get  judgment  for  the  entire  value,  he  would  take  back  a  sum 
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which  he  had  restored  included  in  the  judgment.  The  purchaser 
would  pay  out  of  one  hand  what  he  had  received  by  the  other.  It  is 
not  difficult  to  see  that  it  might  often  happen  that  this  course  in  ob- 
taining a  remedy  against  wrongdoers  would  best  subserve  the  inter- 
ests of  justice, — ^as  where  the  wrongdoer  is  insolvent.  The  doctrine, 
as  explained,  commends  itself  to  our  approval.  The  trustee  is  there- 
fore entitled  to  have  the  surplus  of  value  beyond  that  which  he  has 
received  paid  to  him  as  part  of  the  assets  of  the  bankrupts ;  and,  as 
the  appellants  received  it  by  way  of  unlawful  preference,  we  see  no 
reason  why  they  should  not  be  required  to  restore  it  before  they  are 
allowed  to  prove  their  claims  against  the  estate.  It  is  manifest  that 
the  bankruptcy  court  is  authorized  to  inquire  and  determine  the  ex- 
tent of  the  liability  of  the  appellants.  It  must  do  so  in  every  such 
case,  else  it  cannot  be  known  what  sum  the  preferred  creditor  must 
restore  to  entitle  him  to  prove  his  claim. 

It  may  be  that  a  more  complete  statement  of  the  grounds  of  the 
objection  by  the  trustee  would  have  been  better  suited  to  the  trial  of 
the  controversy.  But  the  appellants  seem  to  have  understood  the 
nature  of  the  issue,  and  to  have  adapted  their  course  to  it.  If  more 
ample  specifications  were  required  by  them,  no  doubt  the  court  would 
have  ordered  them. 

We  think,  however,  that  the  order  of  the  referee  should  have  speci- 
fied the  sums  wliich  the  respective  appellants  should  be  required  to 
restore  to  the  estate  in  order  to  entitle  them  to  an  allowance  of  their 
claims.  The  order  will  be  affirmed,  with  a  modification  that  there 
be  incorporated  in  it  the  sums  which  the  appellants,  respectively,  are 
required  to  restore  before  allowance  of  their  claims.  This  may  be 
ascertained  upon  the  testimony  which  formed  the  basis  of  the  order 
appealed  from. 

The  appellants  must  pay  the  costs  of  their  appeals. 


GITHBNS  et  aL  v.  SHIFFLBR  et  al. 

(District  Ck)tirt,  M.  D.  Pennsylvania.    January  3,  1902.) 

No.  8. 

Bakkruftot— AoTS  OF  BANKRtrpTCY— Fraudulent  Convbtancb. 

A  conveyance  or  transfer  of  property  with  intent  to  hinder,  delay,  or 
defraud  creditors,  which  Is  made  an  act  of  bankruptcy  by  Bankr.  Act 
1898,  §  3a  (1),  is  the  same  as  that  made  yoidable  by  the  common  law, 
and  Its  fraudulent  character  is  to  be  determined  by  the  same  tests. 

Samb. 

A  sale  of  property  by  an  hisolvent  for  a  full  consideration,  which  was 
paid  in  cash,  is  not  a  fraudulent  transfer  which  constitutes  an  act  of 
bankruptcy  under  Bankr.  Act  1898,  §  3a  (1).  although  there  was  an  in- 
tention on  the  part  of  the  seller  to  use  the  proceeds  in  paying  some 
creditors  rather  than  others,  which  intention  was  carried  out,  nor 
although  a  small  part  of  the  proceeds  was  applied  to  the  personal  use  of 
the  seller,  where  the  sale  was  not  in  fact  made  for  the  purpose  of  placing 
the  property  beyond  the  reach  of  creditors. 

Same— Intent  to  Prefer. 

An  Intent  to  prefer  is  not  to  be  confounded  with  an  intent  to  defraud, 
nor  a  preferential  transfer  with  a  fraudulent  one.    While,  therefore,  a 
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man  may  not  connive  with  others  to  get  his  property  out  of  the  way 
b,v  sale  or  otherwise,  yet  a  fair  and  open  disposition  of  it  on  a  full 
consideratl  n  cannot  be  given  a  fraudulent  character,  although  it  may 
incidentally  have  the  effect  of  leaving  nothing  which  creditors  can  get 
hold  of,  and  even  though  the  debtor  do  this  to  meet  some  of  his  obliga- 
tions, rather  than  others. 

In  Bankruptcy.  On  rule  for  a  new  trial  after  verdict  of  a  jury  on 
the  question  of  the  commission  of  the  act  of  bankruptcy  alleged. 

A.  F.  Salzer,  for  plaintiffs. 
Bassler  Boyer,  for  defendants. 

ARCHBALD,  District  Judge.  The  act  of  bankruptcy  charged  in 
this  case  is  the  transfer  of  property  with  intent  to  hinder,  delay,  and 
defraud  creditors.  The  defendants,  C.  W.  Shiffler  &  Bro.,  were  en- 
gaged last  spring  in  the  grocery  business  at  Lebanon,  Pa.,  and  on 
April  30th,  after  some  preceding  negotiations,  sold  out  their  stock 
of  merchandise  to  Light*  Bros,  for  $1,166.42.  They  were  indebted  at 
the  time  to  sundry  parties,  and  among  others  to  the  plaintiffs,  Gith- 
ens,  Rexsamer  &  Co.,  on  current  bills  to  the  amount  of  $581,  and  were 
insolvent.  While  negotiations  for  the  sale  were  in  progress.  Col. 
Seltzer,  the  plaintiffs'  attorney,  called  upon  J.  H.  Shiffler,  one  of  the 
firm,  and  demanded  payment,  and  was  assured  that  if  he  would  not 
make  them  any  trouble  by  suit,  which  might  interfere  with  the  sale, 
they  would  pay  him  out  of  the  proceeds.  After  the  sale  was  con- 
summated, however,  the  defendants  not  having  kept  their  promise, 
he  called  upon  them  again,  complained  of  his  treatment,  and  asked 
why  they  had  not  done  as  they  agreed,  to  which  they  replied  that  they 
had  paid  others  who  had  done  them  greater  favors.  The  fact  was 
that  out  of  the  money  realized  from  the  sale  they  paid  $650,  the  bal- 
ance due  on  a  note  for  borrowed  money,  on  which  the  estate  of  their 
father,  Levi  Shiffler,  was  surety,  and  $150  back  rent  on  the  store. 
They  also  set  aside  $100  for  the  support  of  their  aged  mother,  ^nd 
kept  the  rest — some  $266 — for  their  own  support  until  they  could  get 
other  work  to  do.  The  sale  to  Light  Bros,  was  an  open  and  ap- 
parently fair  one,  and  was  made  at  the  solicitation  of  that  firm,  and 
not  of  the  defendants.  The  price  was  fixed  by  an  appraisement, 
which  was  closely  watched  by  both  parties,  and  the  amount  received 
— $1,166.42 — ^was  all  the  stock  was  worth,  and  was  paid  in  cash  at  the 
time*  possession  was  delivered.  The  defendants  deny  that  there  was 
any  purpose  to  hinder,  delay,  or  defraud  creditors,  and,  on  the  con- 
trary, declare  that  they  sold  simply  because  they  could  not  keep  up 
the  stock  in  such  shape  as  to  hold  customers.  The  jury  have  found  to 
the  contrary  of  this, — ^that  the  sale  was  fraudulent, — ^and  the  question 
is  whether  the  verdict  is  warranted  by  the  evidence. 

The  transfer  of  property  with  intent  to  hinder,  delay,  and  defraud 
creditors,  which  is  made  an  act  of  bankruptcy  by  the  statute,  is  none 
other  than  the  like  fraudulent  transfer  made  void  by  St.  13  EHz., 
which  is  itself  simply  declaratory  of  the  common  law.  That  which, 
therefore,  according  to  the  established  course  of  authority,  consti- 
tuted a  fraudulent  transfer  at  the  time  of  the  passage  of  the  bank- 
ruptcy act,  may  be  regarded  as  intended  to  be  covered  by  that  act, 
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and  nothing  more.  As  long  ago  as  Copis  v.  Middleton,  2  Madd. 
41Q-430,  it  was  said,  "The  statute  [13  Eliz.]  does  not  deprive  a  man  of 
the  power  of  selling  his  estate,  or  doing  what  he  pleases  with  the  pur- 
chase money;''  and  in  Darvill  v.  Terry,  6  Hurl.  &  N.  807,  relying  on 
Wood  V.  Dixie,  7  Q.  B.  892,  it  was  decided  that  a  bill  of  sale  by  way 
of  mortgage  of  personal  chattels,  if  executed  as  security  for  money 
actually  lent,  is  not  fraudulent  and  void  within  St.  13  Eliz.,  though 
its  object  is  to  defeat  the  expected  execution  of  a  judgment  creditor. 
It  was  further  held  in  Ex  parte  Stubbins,  17  Ch.  Div.  58, — quite  in 
line  with  the  case  in  hand, — ^that  a  sale  of  goods  for  cash,  the  seller 
intending  to  use  the  purchase  money  in  making  a  voluntary  payment, 
was  not  a  fraudulent  transfer  within  the  meaning  of  the  EngHsh 
bankruptcy  act.  "But  it  was  pressed  upon  us,"  says  James,  L.  J., 
"that  the  transfer  of  goods  to  a  purchaser  for  value  with  the  view  of 
using  the  purchase  money  for  a  voluntary  preference,  the  purchaser 
knowing  this  intention,  was  a  fraudulent  conveying  away  or  transfer 
within  the  meaning  of  the  sixth  section  of  the  [bankruptcy]  act 
[32  &  33  Vict.  c.  71].  It  appears  to  me  that  that  view  cannot  be 
sustained.  In  truth,  a  mere  voluntary  transfer,  impeachable  only  on 
the  ground  that  it  is  a  preference  to  a  particular  creditor,  has  never 
been  held  to  be  in  itself  a  fraud,  or  an  act  of  bankruptcy.  It  may  be 
impeached  on  the  ground  that  it  is  voluntary,  but  it  is  impossible,  as 
it  appears  to  me,  to  hold  that  a  mere  voluntary  transfer  is  of  itself 
an  act  of  fraud ;  and,  if  this  is  not  fraudulent  within  any  principle  of 
law,  it  would  be  equally  impossible  to  say  that  a  sale  becomes  fraud- 
ulent because  there  is  an  intention  in  the  mind  of  the  vendor  to  use 
the  purchase  money  for  the  purpose  of  making  a  voluntary  prefer- 
ence, and  the  purchaser  knows  that  that  is  the  motive  of  the  sale  and 
the  intention  of  the  vendor  with  reference  to  the  proceeds  of  the  sale. 
It  appears  to  me  that  it  would  be  an  extravagant  extension  of  the 
doctrine  of  fraud  on  the  bankrupt  law  to  hold  that  such  a  sale,  under 
such  circumstances,  is  of  itself  a  fraudulent  act,  or  an  act  of  bank- 
ruptcy." Taking  this  to  be  the  law,  the  present  verdict  cannot  be 
sustained.  It  is  no  doubt  true  that,  even  though  the  sale  of  their 
property  by  the  defendants  was  for  a  full  consideration,  if  really 
made  for  the  purpose  of  putting  it  out  of  the  reach  of  creditors  it 
was  fraudulent  (Ferris  v.  Irons,  83  Pa.  179);  and  we  may  take  into 
consideration  as  well  that  which  occurred  after  as  that  which  preceded 
the  transaction  in  passing  upon  it.  Yet,  even  so,  there  is  nothing  in 
the  case  to  give  it  any  such  fraudulent  character.  The  most  that 
can  be  said  against  it  is  that  the  defendants  used  the  proceeds  of  the 
sale  to  prefer  certain  of  their  creditors,  and  to  meet  their  own  per- 
sonal needs,  instead  of  distributing  it  pro  rata  among  all  whom  they 
owed.  But,  so  far  as  they  paid  some  debts  to  the  exclusion  of  others, 
they  were  strictly  within  the  authority  given  them  by  the  common 
law,  however  it  may  be  to  the  contrary  in  bankruptcy;  and,  while  the 
payment  of  the  back  rent,  or  of  the  debt  for  which  their  father's 
estate  was  surety,  was  undoubtedly  a  preference  which  the  bankrupt 
law  would  avoid,  it  cannot  be  said  to  establish  an  intent  through  the 
medium  of  the  sale  to  hinder,  delay,  or  defraud  their  other  creditors, 
even  though  they  had  such  a  preference  in  mind  from  the  beginning 
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(Ex  parte  Stubbins,  17  Ch.  Div.  58) ;  or,  in  other  words,  an  intent  to 
prefer  is  not  to  be  confounded  with  an  intent  to  defraud,  nor  a  prefer- 
ential transfer  with  a  fraudulent  one.  Nor  can  a  fraudulent  intent  be 
made  out  of  the  setting  aside  of  $100  for  the  support  of  their  mother, 
or  the  retention  of  two  hundred  and  sixty-odd  dollars  to  meet  their 
own  personal  needs.  The  one  was  not  only  a  filial,  but  a  legal,  obli- 
gation, if,  as  we  assume,  their  mother  had  need  of  it.  Nor  were  they 
bound  to  strip  themselves  of  their  last  dollar,  and  go  upon  the  town, 
under  penalty  of  being  charged  with  a  dishonest  or  covinous  purpose. 
Even,  therefore,  if  we  had  a  right  to  infer  that  from  the  beginning 
they  contemplated  all  that  was  subsequently  done, — ^which  is  quite 
a  stretch  of  inference, — it  cannot  be  regarded  as  a  fraudulent  with- 
drawal of  their  property  out  of  the  reach  of  creditors  to  sell  with  that 
in  view ;  otherwise  any  disposition  by  an  insolvent  debtor  would  be 
open  to  that  charge  if  every  dollar  derived  from  it  was  not  turned 
over  impartially  to  his  creditors.  This  is  not  the  standard  of  the  law, 
howev.er  it  may  be  of  morals  or  ideal  honesty ;  and,  while  a  man  may 
not  connive  with  others  to  get  his  property  out  of  the  way  by  sale  or 
otherwise,  yet  a  fair  and  open  disposition  of  it  on  a  full  consideration 
cannot  be  given  any  such  character  although  it  may  incidentally  have 
the  eflEect  of  leaving  nothing  which  creditors  can  get  hold  of,  and 
even  though  the  debtor  do  this  to  meet  some  of  his  obligations  rather 
than  others. 

The  only  thing  that  remains  is  the  fact  that  the  defendants  did 
not  carry  out  their  promise  to  pay  the  plaintiffs  out  of  the  proceeds 
of  the  sale.  This,  of  course,  would  have  been  as  much  of  a  prefer- 
ence, and  as  objectionable  to  the  bankrupt  law,  which  the  plaintiffs 
seek  to  invoke,  as  the  payment  of  the  rent  or  of  the  debt  for  which 
their  father  was  surety.  But,  passing  by  this  feature  of  it,  there 
is  nothing  in  the  mere  failure  to  keep  their  promise  that  can  be  laid 
hold  of  to  make  out  a  fraudulent  motive  in  the  transaction.  The 
negotiations  for  the  sale  were  then  in  progress,  and  could  not,  there- 
fore, have  been  gotten  up  by  the  defendants,  nor  carried  through  by 
them,  to  get  their  property  out  of  the  way  under  pressure  of  this 
particular  claim. 

All  this  is  said,  of  course,  with  reference  to  the  act  of  bankruptcy 
alleged  in  the  petition.  Had  a  transfer  of  property  with  intent  to 
prefer  been  charged,  we  should  have  had  a  very  different  question  to 
deal  with;  but,  as  the  case  stands,  there  is  nothing  to  warrant  the 
conclusion  that  the  sale  was  not  an  honest  one.  The  money  which 
the  defendants  received  from  it  was  their  own  in  law,  and  the  fact 
that  they  exercised  their  proprietary  rights  in  disposing  of  it  afforded 
no  evidence  of  a  fraudulent  purpose* 

The  rule  is  made  absolute,  and  a  new  trial  awarded. 
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In  re  SMITH, 

(District  Court,  S.  D.  New  York.    January  4,  1902.) 

Pbiyilbob  ot  WiTHBSft— Answbbs  Which  might  Inobdcinatb— Tbustbb  nr 
Bankruftot. 

A  trustee  in  bankruptcy,  who  has  been  arrested  under  Bankr.  Act 
18Q6,  S  29a,  charged  with  a  misappropriation  of  funds  of  the  estate,  on 
an  examination  before  the  referee,  pending  such  charge,  with  reference 
to  the  bankrupt  estate,  has  the  constitutional  right  to  refuse  to  answer 
a  question  asked  him,  on  the  ground  that  his  answer  may  tend  to  in- 
criminate him. 

In  Bankruptcy.    On  question  certified  by  referee. 

Epstein  Bros.,  for  receiver. 

Levy  &  Unger,  for  Wm.  E.  Hardt.    " 

ADAMS,  District  Judge.  In  this  case,  one  Hardt,  the  trustee  of 
the  estate,  was  charged  by  the  referee  with  misappropriating  funds 
of  the  estate  through  the  alteration  of  checks  after*  they  had  been 
countersigned  by  the  referee,  and  Hardt  was  arrested  upon  a  war- 
rant issued  by  a  United  States  commissioner.  He  was  subsequently 
indicted  under  section  29a  of  the  bankruptcy  act.  After  his  arrest, 
and  pending  the  indictment,  he  was  brought  before  the  referee  for 
examination  with  reference  to  the  bankrupt  estate,  and  was  asked 
if  the  receiver,  who  had  preceded  him  in  charge  of  the  estate,  had 
turned  over  to  him  a  check  representing  the  cash  that  he  (the  re- 
ceiver) had  on  hand.  The  witness  declined  to  answer  this  question 
upon  the  ground  that  it  might  tend  to  incriminate  him,  and  the 
question  of  the  right  of  the  witness  to  refuse  to  answer  under  the 
circumstances  has  been  certified  for  the  opinion  of  the  court. 

It  is  provided,  "No  person  ♦  *  *  shall  be  compelled  in  any 
criminal  case  to  be  a  witness  against  himself.  *  *  *  "  Const. 
U.  S.  Amend.  5.  This  has  been  construed  to  mean  not  merely  that 
a  person  shall  not  be  compelled  to  be  a  witness  against  himself  in 
a  criminal  prosecution  against  himself,  but  also  that  a  person  shall 
not  be  compelled,  when  acting  as  a  witness  in  any  investigation,  to 
give  testimony  which  may  tend  to  show  that  he  himself  has  com- 
mitted a  crime.  Counselman  v.  Hitchcock,  142  U.  S.  547,  562,  12 
Sup.  Ct.iQS,  35  L.  Ed.  1 1 10.  The  bankruptcy  act  affords  no  im- 
munity exceptixig  with  respect  to  the  testimony  of  a  bankrupt.  Sec- 
tion 7a;  In  re  Feldstein,  103  Fed.  269,  4  Am.  Bankr.  R.  321.  It  is 
not  necessary  here  to  consider  the  extent  of  such  immunity. 

The  claim  of  the  witness  of  a  right  to  refuse  to  answer  should 
be  sustained. 


PENNSYLVANIA  TRUST  00.  OP  PITTSBURGH  ▼.  McBLROY. 

(Circuit  Court  of  Appeals.  Third  Circuit    December  26,  1901.) 

1.  Guaranty— Estoppel  of  GoARAN-roR  to  Dbnt  Liajbility, 

A  limited  partnership  executed  its  note  to  a  bank  as  collateral  se- 
curity for  such  customers'  notes  as  the  bank  should  discount  on  Its 
indorsement,  a  guaranty  by  one  of  the  members  of  the  Arm  being  in- 
dorsed on  such  collateral  note.     Among  the  notes  discounted  by  the 
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bank  for  the  firm  were  a  number  which  were  fictitlons  or  forged.    EM, 
that  the  guarantor  as  well  as  the  firm  was  bound  by  the  representations 
of  the  latter  that  the  notes  were  valid,  and  could  not  assert  their  in- 
validity to  avoid  liability  on  his  guaranty. 
3.  Sahb — Discharge  ok  Guarantor— Surrender  op  Notes. 

A  limited  partnership  executed  its  note  for  $75,000.  on  which  was  In- 
dorsed a  guaranty  by  one  of  Its  members.  The  note  was  delivered  to 
•  a  bank  as  collateral  security  for  such  customers'  notes  as  the  bank 
should  discount  for  the  firm  on  its  indorsement  The  firm  became  in- 
solvent at  which  time  the  bank  held  such  notes  to  an  amount  exceeding 
$75,000.  Subsequently  the  guarantor  delivered  to  the  bank  three  notes 
of  a  thh-d  person  indorsed  by  him,  each  for  $25,000,  and  the  bank  sur- 
rendered to  him  the  greater  part  of  the  notes  discounted  for  the  firm. 
Held,  that  as  between  the  parties  such  surrender  operated  as  a  pay- 
ment, and  discharged  the  guarantor  from  liability  on  his  guaranty,  except 
to  the  extent  of  the  discounted  notes  still  retained  by  the  bank. 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
ern District  of  Pennsylvania,  in  Bankruptcy- 
William  A.  Way,  for  appellant 
Charles  P.  Orr,  for  appellee. 

Before  ACHESON,  DALLAS,  and  GRAY,  Circuit  Judges, 

ACHESON,  Circuit  Judge.  This  is  an  appeal  from  an  order  of 
the  district  court,  sitting  in  bankruptcy,  sustaining  a  proof  of  claim 
by  Samuel  M.  McElroy,  trustee  for  the  Citizens'  National  Bank  of 
Pittsburgh,  against  the  estate  of  Henry  Butterfield,  a  bankrupt.  The 
proof  of  claim  was  upon  Henry  Butterfield's  guaranty  of  a  judgment 
note  of  Lyons,  Butterfield  &  Co.,  a  limited  partnership  association 
under  the  laws  of  Pennsylvania,  dated  May  7,  1896,  for  $75,000,  given 
by  the  limited  partnership  to  the  bank,  the  guaranty  being  indorsed 
on  the  note.  It  is  conclusively  shown  by  the  evidence  and  is  a  con- 
ceded fact  that  the  judgment  note  was  given  and  accepted  as  col- 
lateral security  for  a  line  of  commercial  paper  consisting  of  prom- 
issory notes  and  acceptances  which  the  lirfited  partnership  might 
thereafter  receive,  from  time  to  time,  from  its  customers  for  mer- 
chandise sold  and  delivered,  and  which  the  bank  might  purchase  from 
the  limited  partnership  as  indorser.  Accordingly  the  bank  from 
time  to  time  did  purchase  from  the  limited  partnership  as  indorser 
commercial  paper  which  was  paid  as  it  matured  until  the  month  of 
September,  1899,  when  the  limited  partnership  ceased  to  do  business, 
and  Butterfield  acquired  its  assets.  At  that  time  the  bank  held  prom- 
issory notes  and  acceptances  in  small  sums,  which  it  had  p'.:rchased 
from  the  limited  partnership  as  indorser  to  an  aggregate  amount 
somewhat  in  excess  of  $75,000.  It  was  then  discovered  that  this 
paper  was  nearly  all  worthless,  because  the  apparent  makers  were 
fictitious  persons  or  their  names  were  forged.  On  September  14, 
1899,  the  bank  procured  from  Henry  Butterfield  three  promissory 
notes,  each  for  $25,000,  made  by  Mrs.  Jane  B.  Foster  to  the  order  of 
Henry  Butterfield,  and  by  him  indorsed.  No  cash  or  other  thing 
of  value  was  given  by  the  bank  to  Mrs.  Foster  or  Butterfield  for  these 
notes.  But  afterwards,  early  in  the  year  1900,  the  bank  surrendered 
to  Henry  Butterfield  all  the  notes  it  had  purchased  from  the  limited 
partnership,  and  then  held,  except  notes  to  the  amount  of  $3,882.79, 
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which  it  still  retains.  The  proof  of  claim  which  the  referee  in  bank- 
ruptcy allowed  and  the  court  sustained  includes  not  only  these  re- 
tained notes,  but  also  the  surrendered  notes. 

We  are  not  convinced  that  the  court  erred  in  sustaining  the  proof 
in  so  far  as  it  embraced  the  notes  for  $3,882.79,  which  the  bank  re- 
tained and  holds.  The  limited  partnership,  by  its  indorsement  hav- 
ing avouched  that  these  notes  were  genuine  business  paper,  and 
thus  induced  the  bank  to  purchase  them,  certainly  could  not  suc- 
cessfully set  up  as  against  its  liability  upon  the  collateral  judgment 
note  that  the  notes  here  in  question  were  not  received  from  custom- 
ers for  merchandise  sold  and  delivered,  but  were  fictitious  or  forgec*. 
As  then  the  limited  partnership  could  not  make  such  defense,  neither 
under  the  peculiar  circumstances  of  the  case  is  it  available  to  the 
guarantor  Henry  Butterfield.  He  was  a  member  of  the  limited  part- 
nership, and  its  secretary  and  treasurer.  Although  not  individually 
liable  for  its  debts,  he  was  personally  interested  in  its  financial  suc- 
cess. Undoubtedly  the  purpose  of  his  guaranty  was  that  the  limited 
partnership  might  realize  upon  and  receive  the  proceeds  of  commer- 
cial paper  indorsed  by  the  limited  partnership  and  purchased  from 
it  by  the  bank.  Now,  the  limited  partnership  did  receive  from  the 
bank  the  proceeds  from  the  purchase  of  these  notes.  To  hold  the 
guarantor  then  liable  therefor  violates  no  express  provision  of  the 
judgment  note  or  the  indorsed  guaranty,  and  does  not  go  beyond  the 
substantial  purpose  and  true  intent  of  the  guaranty. 

But  in  respect  to  so  much  of  the  allowed  proof  of  claim  as  em- 
braced the  surrendered  notes,  we  are  not  able  to  concur  in  the  views 
of  the  learned  judge  of  the  district  court.  The  judgment  note,  with 
the  guaranty  indorsed  thereon,  was  a  mere  collateral  security  for  the 
promissory  notes  purchased  and  held  by  the  bank.  The  prom- 
issory notes  themselves  constituted  the  principal  debt.  The  bank  had 
no  independent  claim  upon  or  by  virtue  of  the  judgment  note  apart 
from  the  commercial  paper  it  purchased  and  held.  Now,  it  appears 
that,  having  received  from  Henry  Butterfield  the  Foster  notes  for 
$75,000,  the  bank  surrendered  to  him  the  promissory  notes  involved 
here  without  reservation  to  it  of  any  right,  title,  or  interest  therein. 
The  surrender  seems  to  have  been  absolute.  It  is  not  shown,  nor 
is  it  even  pretended,  that  there  was  any  express  agreement  or  declara- 
tion to  the  contrary.  There  was  no  consideration  for  the  Foster  notes 
given  by  the  bank  other  than  the  surrender  of  these  old  notes.  The 
bank  got  Butterfield's  indorsement  of  the  Foster  notes,  which  was 
the  full  equivalent  of  his  guaranty  here  in  question.  It  may  be  well 
to  note  that  there  is  nothing  to  show  that  Butterfield  was  a  party 
to  any  fraud  on  the  bank.  In  the  absence  of  anything  expressed  to 
the  contrary,  the  circumstances,  we  think,  irresistibly  raise  the  in- 
ference that  by  the  surrender  of  the  notes  they  were  satisfied  or  ex- 
tinguished, so  far  as  the  bank  was  concerned.  If  the  bank  did  not  so 
intend,  why  was  the  surrender  made?  Unless  the  surrender  of  the 
old  promissory  notes  was  intended  to  be  equivalent  to  their  can- 
cellation as  respects  the  bank,  there  is  no  rational  explanation  of  this 
transaction.  Observe  the  facts.  Informed  of  the  fictitious  or  forged 
character  of  the  purchased  promissory  notes,  the  bank  accepts  from 
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Henry  Butterfield  the  notes  of  a  third  person  for  substantially 
the  like  amount,  with  his  indorsement,  and  then,  without  any  reserva- 
tion whatever,  delivers  up  to  Butterfield  the  old  notes,  which  were  at 
once  the  evidence  of  the  original  indebtedness  and  the  very  basis  of 
the  bank's  claim.  It  is  a  matter  of  no  moment  that  the  surrender  was 
not  simultaneous  with  the  acceptance  of  the  Foster  notes.  The 
purchased  commercial  paper  we  may  suppose  had  to  be  got  together. 
At  any  rate,  the  fact  of  the  surrender  is  the  material  thing,  not  the 
time  when.it  occurred.  The  court  below  was  much  influenced  by  the 
circumstance  that  the  judgment  note  was  not  surrendered,  but 
was  retained  by  the  bank.  This  fact,  however,  has  no  such  sig- 
nificance as  the  court  assumed ;  for  the  bank  did  not  give  up  all  the 
commercial  paper  which  was  secured  by  the  collateral  judgment  note, 
but  retained  and  still  holds  part  thereof,  and  it  has  entered  into  the 
proof  now  under  consideration.  This  fully  explains  why  the  judg- 
ment note  was  not  surrendered,  and  repels  any  inference  from  the 
retention  unfavorable  to  the  trustee  in  bankruptcy  (the  appellant)  in 
respect  to  the  surrendered  paper. 

Authority  is  not  lacking  to  sustain  our  conclusion  as  to  the  effect 
of  the  acceptance  of  the  Foster  notes  and  the  surrender  of  the  old 
notes  in  the  circumstances  which  here  existed.  Thus,  in  Arnold  v. 
Camp,  12  Johns.  409,  7  Am.  Dec.  328,  it  was  held  that  where  a  prom- 
issory note  was  given  by  a  partnership,  and  the  payee  afterwards 
took  the  individual  note  of  one  of  the  partners  for  the  amount,  and 
gave  up  the  partnership  note,  it  was  a  payment  of  that  note.  And 
in  Hess  v.  Dille,  23  W.  Va.  90,  97,  it  was  decided  that  where  the  new 
note  is  that  of  a  third  person  the  surrender  of  the  old  note  will  be 
treated  prima  facie  as  a  discharge  of  the  old  note,  and  a  release  of 
the  maker  from  personal  liability  thereon. 

That  the  discharge  or  extinguishment  of  the  principal  obligation 
precludes  resort  to  the  collateral,  in  the  absence  of  a  saving  agree- 
ment, is  a  proposition  which,  needs  no  citation  of  authorities  for  its 
support ;  and  it  is  also  an  accepted  principle  that  where  the  primary 
obligation  is  satisfied  or  extinguished  this  will  operate  to  release  a 
guarantor.     14  Am.  &  Eng.  Enc.  Law  (2d.  Ed.)  p.  1162. 

The  order  of  the  district  court  sustaining  the  claim  of  Samuel  M. 
McElroy,  trustee  for  the  Citizens'  NationS  Bank  of  Pittsburgh,  in 
the  sum  of  $78,750,  against  the  estate  of  Henry  Butterfield,  bankrupt, 
is  reversed,  and  the  cause  is  remanded  to  that  court,  with  direction 
to  disallow  said  claim,  except  in  so  far  as  it  is  founded  on  notes  re- 
tained and  held  by  said  bank,  as  per  Exhibit  A,  amounting  to 
$3,882.79. 


In  re  RAFFERTY  et  aL 

(District  Court,  N.  D.  Iowa,  B.  D.    December  26,  1901.) 

HoMBSTBAD— Iowa  Statute— What  Constitutes  Familt. 

Under  Code  Iowa,  §  2972,  providing  that  "the  homestead  of  every  fam- 
ily, whether  owned  by  the  husband  or  wife.  Is  exempt  from  Judicial 
sale,"  It  is  not  essential  to  the  exemption  that  there  should  be  one  who 
l8  the  head  of  the  family,  or  members  who  are  dependent;   and  npon 
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the  death  of  a  father  and  mother,  8o  long  as  their  children,  or  any  num- 
ber of  them,  continue  to  reside  in  the  homestead  property  as  members 
of  the  same  family,  the  homestead  character  continues,  or  a  new  family 
is  created,  which  is  entitled  to  homestead  rights  in  the  property;  and  In 
either  case  it  cannot  be  sold  to  satisfy  the  debts  of  any  of  the  heirs  con- 
tracted after  the  decease  of  their  parents,  whether  such  heirs  are  mem- 
bers of  the  family  or  not 

In  Bankruptcy.  On  certificate  of  referee  on  questions  of  home- 
stead exemption. 

O'Donnell  &  Lattner,.  for  bankrupts. 
Henderson,  Hurd,  Lenehan  &  Kiesel,  for  trustee. 

SHIRAS,  District  Judge.  The  question  presented  by  the  certifi- 
cate of  the  referee  in  this  case  is  whether  the  trustee  can  rightfully 
sell,  as  part  of  the  assets  of  the  estate,  the  interest  held  by  the  bank- 
rupts in  outlots  S78A  and  579A  in  Dubuque,  Iowa,  or  whether  the 
premises  are  exempt  to  the  bankrupts  under  the  homestead  laws  of 
Iowa.  The  evidence  shows  that  the  property  was  acquired  years 
ago  by  the  father  and  mother  of  the  Rafferty  sisters,  and  was  occu- 
pied by  the  family  as  their  home.  The  mother  died  some  13  years 
ago,  and  the  father  about  a  year  after,  leaving  a  family  of  nine 
children, — ^two  sons  and  seven  daughters.  The  two  sons  and  a  mar- 
ried daughter  made  no  claim  to  the  home  property,  leaving  that  in 
the  possession  of  the  daughters,  who  continued  to  occupy  the  prem- 
ises as  a  home.  When. the  petition  in  bankruptcy  was  filed,  and  at 
the  present  time,  the  occupants  of  the  premises  were  and  are  Susie 
D.,  Florence,  and  Genevieve  Rafferty ;  four  of  the  sisters  being  mar- 
ried, and  living  elsewhere.  The  three  sisters  just  named  are  all  of 
full  legal  age,  and  have  lived  where  they  now  do  during  their  entire 
lifetime.  Some  time  since,  two  of  the  daughters — Mary  E.  Rafferty, 
now  Mris.  McCann,  and  Susie  D.  Rafferty— engaged  in  the  millinery 
business  under  the  firm  name  of  Rafferty  Sisters,  but  the  enterprise 
not  proving  a  success  financially,  they  were  adjudged  bankrupts  in 
this  court,  and  their  estate  is  now  in  process  of  settlement.  The 
trustee  applied  to  the  referee  for  an  order  directing  him  to  sell  the 
interest  of  the  bankrupts  in  the  premises,  and  the  bankrupts  inter- 
posed their  claim  to  the  property  as  exempt.  Upon  the  hearing  the 
referee  held  that  the  premises  could  not  be  deemed  to  be  a  home- 
stead, nor  could  the  three  sisters  now  living  therein  be  held  to  be 
a  family  within  the  meaning  of  that  term  as  used  in  the  homestead 
law  of  the  state,  and  therefore  the  premises  were  not  exempt  from 
liability  for  the  debts  of  the  several  owners  thereof,  and  the  question 
now  presented  for  consideration  is' whether  this  conclusion  is  a  cor- 
rect construction  of  the  statute  of  Iowa.  Section  2972  of  the  Code 
of  Iowa  declares  that  "the  homestead  of  every  family,  whether 
owned  by  the  husband  or  wife,  is  exempt  from  judicial  sale,  where 
there  is  no  special  declaration  of  statute  to  the  contrary."  In  some 
of  the  states  the  statutory  provision  is  that  the  homestead  of  the 
head  of  the  family  is  exempt,  and  it  has  been  held  under  these  stat- 
utes that,  to  come  within  the  exemption,  there  must  be  one  who 
stands  in  the  actual  control  of  the  household,  as  the  head  thereof, 
and  being  under  a  legal  or  moral  obligation  to  support  the  other 
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members  of  the  household.  This  is  not  the  provision  of  the  Iowa 
statute,  the  declaration  therein  being  that  the  homestead  of  every 
family  is  exempt ;  and  it  is  clear  that  the  purpose  of  the  statute  is 
to  extend  its  benefits  to  the  family  as  a  whole,  and  this  beneficient 
purpose  should  not  be  defeated  by  holding  that  when  the  parents, 
who  are  recognized  as  the  heads  of  the  family,  pass  away,  the  pro- 
tection of  the  statute  is  withdrawn  from  the  family,  which  continues 
to  exist,  though  bereft  of  its  natural  heads.  Having  regard  to  the 
object  sought  to  be  attained  by  the  homestead  exemption  law,  it 
would  seem  that,  to  hold  that  the  death  of  the  parents  terminates 
the  family  relation,  and  subjects  the  common  home  to  liability  for 
the  debts  of  one  or  more  of  the  heirs  at  law,  would  be  a  denial  of  one 
of  the  most  important  purposes  sought  to  be  attained  by  the  statute 
in  question.  The  exemption  of  the  family  home  from  judicial  sale 
has  regard,  not  only  to  the  interests  of  the  individual  citizens,  but  is 
founded  also  upon  sound  public  policy,  which  recognizes  the  bene- 
fit derived  by  the  community  at  large  from  the  ownership  by  every 
family  of  a  common  and  permanent  home.  The  state,  by  its  legis- 
lation, wisely  encourages  the  acquisition  of  homes  by  its  people; 
and  there  is  no  greater  incentive  to  that  end  than  the  knowledge 
the  parent  has  that,  if  he  is  taken  away,  his  children,  so.  long  as 
they  continue  members  of  the  family,  cannot  be  deprived  of  the  pro- 
tection of  the  home  acquired  through  years  of  labor  and  saving  on 
part  of  the  parents,  and  in  many  cases  aide<i  by  the  earnings  of  the 
entire  family.  In  this  view  of  the  Iowa  statute,  it  cannot  be  held 
that,  where  the  character  of  a  homestead  has  once  been  fairly  and 
properly  impressed  upon  the  premises  occupied  by  a  given  family, 
the  family  relation  is  terminated,  and  the  homestead  character  of 
the  property  is  destroyed,  simply  because  one  or  more  of  the  mem- 
bers of  the  family  are  called  away  by  death,  leaving  the  family  circle, 
though  diminished  in  numbers,  still  in  existence,  and  still  carrying 
on  the  family  life  under  the  same  roof  tree. 

The  distinctioil  existing  between  statutes  conferring  exemptions 
on  heads  of  families  and  those  conferring  exemptions  on  the  family 
is  clearly  defined  by  the  supreme  court  of  Iowa  in  Reeseman  v. 
Davenport,  96  Iowa,  330,  65  N.  W.  301,  wherein  it  was  held  that  the 
rule  recognized  in  Van  Doran  v.  Marden,  48  Iowa,  186,  and  other 
like  cases,  to  the  effect  that  exemptions  of  personal  property  from 
judicial  sale,  provided  for  in  the  Code  of  Iowa,  in  favor  of  heads 
of  families,  ceased  to  exist  in  favor  of  a  woman  upon  her  marriage, 
as  she  then  ceased  to  be  the  head  of  a  family,  did  not  apply  to  the 
statute  creating  the  homestead  exemption,  because  that  exemption 
was  to  the  family,  and  it  was  therein  held  that  the  homestead  right 
held  by  Mrs.  Reeseman  prior  to  her  marriage  was  not  terminated 
by  the  fact  of  her  marriage.  In  Parsons  v.  Livingston,  11  Iowa,  104, 
yj  Am.  Dec.  135,  it  was  held  that  property  acquired  by  a  widower 
without  children,  but  which  he  occupied  with  his  mother,  was  ex- 
empt from  debts  created  after  the  occupancy  of  the  premises  by 
tlie  mother  and  son ;  it  being  also  therein  said : 

**This  act  of  the  legislature  In  giving  to  each  citizen  of  the  state  a  home- 
atead  1b  based  upon  the  idea  that  it  is  a  matter  of  public  policy,  for  the  pro- 
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motion  of  the  prosperity  of  the  state  and  the  general  good  of  tHe  people, 
that  each  citizen  should  be  Independent  and  above  want;  that  he  should 
have  a  home, — a  place  where  he  and  his  family  may  live  in  society  beyond 
the  reach  of  financial  misfortune  and  the  demands  of  creditors." 

In  Arnold  v.  Waltz,  53  Iowa,  706,  6  N.  W.  40,  36  Am.  Rep.  248, 
it  was  held  that  the  homestead  exemption  extended  to  a  case  wherein 
an  unmarried  woman  protected  and  provided  for  the  children  of  a 
deceased  sister.  In  Tyson  v.  Reynolds,  52  Iowa,  431,  3  N.  W.  469, 
was  presented  a  case  touching  the  exemption  of  personal  property 
under  section  3072  of  the  Code  of  Iowa  of  1873,  which  declared  that 
every  head  of  a  family  being  a  resident  of  the  state  is  entitled  to 
hold  exempt  from  execution  certain  named  property.  It  was  held 
that  the  debtor,  who  was  a  widower,  with  whom  his  son  and  his 
son's  wife  continued  to  reside  without  paying  board,  must  be  deemed 
to  be  the  head  of  a  family  within  the  meaning  of  the  statute,  and 
entitled  to  the  exemption  claimed.  It  was  expressly  said  therein 
that  "the  relation  existing  between  such  persons  must  be  of  a  per- 
manent and  domestic  character,  not  abiding  together  temporarily 
as  strangers.  There  need  not,  of  necessity,  be  dependence  or  obli- 
gation growing  out  of  the  relation."  If  it  be  true,  as  held  in  the  case 
cited,  that,  to  make  one  a  head  of  a  family,  within  the  meaning  of  the 
exemption  statutes,  it  is  not  necessary  that  any  member  of  the  fam- 
ily should  be  dependent  upon  the  head  of  the  family  for  support, 
then  certainly  it  must  be  true  that  the  family  relation  or  conditio.n, 
as  that  term  is  used  in  the  homestead  statutes,  is  not  dependent  upon 
the  question  whether  any  one  of  the  family  owes  the  obligation  of 
support  to  the  others,  or  that  there  shall  exist  a  condition  of  legal 
dependency  on  part  of  some  of  its  members  upon  any  one  or  more 
of  the  others.  The  existence  of  a  family  is  conditioned  upon  the 
fact  that  there  is  gathered  together  in  one  homestead  that  domestic 
entity  which  the  community  recognizes  as  a  family,  bound  together 
by  the  ties  of  blood  or  affinity,  or  through  the  operation  of  circum- 
stances which,  in  the  particular  case,  bring  about,  the  same  results 
which  usually  spring  from  the  tie  of  relationship.  When,  therefore, 
a  number  of  persons  are  living  together  in  that  domestic  relation 
which  is  commonly  and  properly  designated  as  that  of  a  family, 
such  an  entity  may  acquire  and  maintain  a  common  home,  which, 
under  the  provisions  of  the  Code  of  Iowa,  will  be  exempt  from  lia- 
bility for  debts  due  from  any  one  or  all  of  the  individuals  composing 
the  family,  created  after  the  occupancy  of  the  homestead.  Under 
these  circumstances,  so  long  as  the  family  exists  and  continues  to 
occupy  the  common  home,  its  homestead  character  cannot  be  de- 
stroyed by  the  action  of  creditors  whose  claims  did  not  come  into 
existence  until  after  the  homestead  had  been  acquired.  It  may  be 
abandoned  as  a  place  of  residence  by  the  family,  or  the  family  may 
be  broken  up  by  the  action  of  its  members,  and  thus  the  premises 
may  cease  to  be  the  homestead ;  but,  after  the  homestead  character 
has  been  conferred  upon  the  premises,  it  will  continue  to  exist  until 
abandonment  by  the  family  has  taken  place,  or  until  the  family  itself 
becomes  extinct,  either  through  the  death  of  its  members  or  through 
their  action  resulting  in  the  dispersion  thereof.    In  the  case  now 
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under  consideration  the  homestead  character  was  given  to  the  prem- 
ises in  question  originally  by  the  occupancy  thereof  by  the  parent  55 
and  children  of.  the  Rafferty  family.  Upon  the  death  of  the  parents 
the  title  passed  to  the  children,  but  the  family  relation  among  the 
remaining  occupants  was  not  in  fact  dissolved.  It  may  be  true  that, 
technically  speaking,  a  new  family  then  came  into  existence,  com- 
posed of  the  children  remaining  in  the  home ;  but  at  that  time  none 
of  the  debts  now  represented  by  the  trustee  were  in  existence.  The 
point  for  decision  is  whether,  by  continuing  to  reside  together  as 
one  family,  the  children  remaining  at  home  did  not  create  or  con- 
tinue a  family,  and  as  such  did  they  not  become  entitled  to  hold  the 
premises  as  the  family  home.  The  evidence  shows  that  the  one  mar- 
ried daughter  and  the  sons  yielded  up  any  claim  they  had  to  this 
realty,  the  purpose  being  to  keep  these  premises  as  a  home  for  the 
children,  who  wierc  then  of  an  age  specially  requiring  a  home  for 
their  protection.  These  premises  never  have  been  abandoned  as 
a  home  by  the  family,  nor  has  the  family  been  dispersed  through  the 
action  of  its  members.  By  marriage  some  of  the  sisters  have  gone 
to  other  places  of  residence,  but  the  family  still  continues  to  exist 
in  the  persons  of  the  three  sisters  whose  home  has  been  on  the 
premises,  practically,  if  not  literally,  for  their  entire  lifetime.  Upon 
what  theory  can  it  be  held  that  the  creditors  of  the  bankrupts  can 
now  insist  upon  breaking  up  the  home  wherein  Genevieve  and 
Florence  Rafferty  have  always  lived?  These  sisters  are  not  bank- 
rupts, nor  are  they  indebted  in  any  sums  to  the  creditors  represented 
by  the  trustee  in  this  case.  It  is  no  answer  to  the  query  for  it  to 
be  said  that,  if  the  premises  are  sold,  the  proportionate  share  com- 
ing to  Genevieve  and  Florence  will  be  paid  them  in  money.  What 
they  are  entitled  to  under  the  law  is  the  right  to  occupy  the  prem- 
ises as  a  home,  and  the  deprivation  of  the  common  home  is  not 
made  good  to  them  by  giving  them  their  shares  in  what  may  be 
realized  from  the  property  at  a  forced  sale.  The  home  intended  to 
be  secured  to  the  family  by  the  homestead  exemption  law  of  Iowa 
is  something  far  beyond  the  mere  money  value  that  the  premises 
can  be  sold  for  at  public  sale.  The  exemption  of  the  homestead  is 
the  recognition  of  the  value  of  a  home,  not  in  money,  but  in  all  the 
influences  that  emanate  therefrom;  and  on  the  ground  of  public 
policy  alone  it  is  the  duty  of  the  courts  to  prevent  the  defeat  of  the 
beneficent  purposes  of  the  statute  through  a  narrow  construction 
of  its  provisions.  If  it  be  held  that  Mrs.  McCann,  through  her  mar- 
riage and  her  removal  to  another  place  of  residence,  may  have  given 
some  foundation  for  the  claim  that  she  has  abandoned  the  common 
home,  yet  that  is  not  true  of  the  other  bankrupt  sister,  who  still 
continues  to  reside  in  the  common  home.  Her  homestead  rights  in 
the  premises  came  into  existence  long  before  any  of  the  debts  now 
due  from  her  came  into  existence,  and,  as  she  has  never  abandoned 
or  terminated  her  rights  in  the  homestead,  she  is  entitled  to  claim 
the  same  as  exempt.  The  fact  that  Mrs.  McCann,  upon  her  mar- 
riage, ceased  to  live  in  the  common  home,  does  not  defeat  the  rights 
of  the  family  who  still  occupy  the  premises  as  a  family  to  hold  the 
same  exempt  from  judicial  sale.    At  the  time  of  her  inarriage  Mrs. 
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McCann's  interest  iii  the  property  could  not  be  sold  for  her  debts. 
Her  creditors,  if  she  had  any,  could  not  sell  the  homestead  on  the 
ground  that  she  had  some  interest  therein  without  destroying  the 
family  homestead,  which  it  is  the  purpose  of  the  statute  to  protect. 
It  is  clear  that  the  interest  in  common  which  Mrs.  McCann  held  in 
the  homestead  premises  was  not  subject  to  be  sold  for  the  debts 
now  represented  by  the  trustee  up  to  the  moment  she  ceased  to 
reside  in  the  common  home,  for  the  reason  that  the  premises  were 
exempt  to  the  family  as  a  home ;  and  I  can  see  no  good  ground  for 
holding  either  that  the  homestead  w^  abandoned  by  the  family 
or  that  the  family  was  broken  up  and  dispersed  by  the  fact  that  one 
member  thereof  had  ceased  to  live  in  the  common  home.  The 
question  really  presented  for  consideration  is  not  as  to  the  home- 
stead rights  of  Mrs.  McCanit,  but  as  to  the  homestead  rights  of  the 
family,  who  for  years  have  occupied  the  premises  as  their  home,  and 
still  continue  so  to  do  in  the  persons  of  the  sisters  Susie,  Genevieve, 
and  Florence ;  and,  as  already  said,  I  can  see  no  reason  why  their 
home  should  be  broken  up  for  the  benefit  of  the  creditors  whose 
debts  were  not  created  in  the  belief  that  the  homestead  formed  part 
of  the  assets  of  the  bankrupt  firm. 

The  exceptions  to  the  ruling  of  the  referee  must  therefore  be  sus- 
tained, and  the  record  be  returned,  with  instructions  to  refuse  the 
petition  of  the  trustee  asking  authority  to  sell  the  interests  of  the 
bankrupts  in  the  family  homestead. 


In  re  GUGGENHEIM  SMELTING  CO.  (three  cases). 
(Circnit  Oourt  of  Appeals,  Tbird  Circuit    December  26^  1901.) 

N08. 35-37. 

OuaTOMB  Ddttes— Olassipication— Babb  Bullion. 

"Base  bullion,"  an  Intermediate  or  provisional  product  In  the  crude 
reduction  of  gold  and  silver  ore,  formed  by  smelting  the  same  with  a 
flux  of  lead  ore  or  silver  lead  ore,  and  which  Is  composed  of  gold,  silver, 
and  lead,  Is  not  dutiable,  under  paragraph  166  of  the  tariff  act  of  3894, 
covering  "lead  In  pigs  and  bars,  molten  and  old  refuse  lead  run  into 
blocks  and  bars,  and  old  scrap  lead  fit  only  to  be  remanufactured,"  which 
Indudeis  only  pure  lead  in  Its  different  forms;  nor  is  it  within  the  terms 
of  paragraph  165,  fixing  the  duty  on  lead  ores  and  lead  dross  ^nd  the 
lead  contained  In  other  ores,  since  it  Is  not  an  ore;  but  it  should  be 
classified  under  such  paragraph  as  a  nonenumerated  article  "similar" 
to  the  ores  containing  lead  as  therein  described,  within  the  provisions 
of  section  4,  in  view  of  the  intention  evidenced  by  section  21,  that  metals 
in  crude  form,  unless  expressly  exempted,  should  be  dutiable. 

Same— Protest— Time  for  Filing. 

The  provision  of  section  14  of  the  customs  administration  act  of  1890, 
that  the  decision  of  the  collector  as  to  the  duty  to  be  paid  on  imported 
merchandise  shall  be  final  and  conclusive  unless  protest  shall  be  filed 
"within  10  days  after,  but  not  before,  such  ascertainment  and  llqulda- 
tic^n  of  duties,"  is  peremptory,  and  the  collector  has  no  power  to  waive 
the  same,  and  accept  a  protest  filed  after  the  expiration  of  the  time  fixed. 

Same— Sufficiency  of  Protest. 

A  collector  assessed  a  duty  of  one  cent  per  pound  on  "base  bullion,*' 
under  paragraph  166  of  the  tariff  act  of  1894,  and  the  importer  filed  i 
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protest  on  the  sole  ground  that  the  duty  should  be  levied  and  collected 
only  on  the  net  amount  of  lead  contained  In  such  bullion,  the  other 
metals  contained  therein  being  on  the  free  list.  The  article  was  in  fact 
not  dutiable  under  said  paragraph,  but  under  paragraph  165.  Held,  that 
the  protest  was  insufficient  in  failing  to  point  out  the  provision  undtf 
which  the  collector  should  have  acted,  and  that  his  decision  must  there- 
fore stand. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  New  Jersey. 

Paul  Fuller,  for  appellant* 

Cortland  Parker,  Jr.,  and  David  O.  Watkins,  for  appellee. 

Before  ACHESON,  DALLAS,  and  GRAY,  Circuit  Judges. 

GRAY,  Circuit  Judge.  These  are  appeals  prosecuted  by  the  ap- 
pellant in  three  several  cases  from  the  decrees  therein  of  the  United 
States  circuit  court  for  the  district  of  New  Jersey.  These  decrees 
sustained  the  decision  of  the  board  of  general  appraisers,  subjecting 
certain  importations  of  base  bullion  or  crude  ores,  or  metals  contain- 
ing lead,  to  the  duty  imposed  by  paragraph  i66  of  section  2  of  the 
tariff  act  of  August  2y,  1894,  Taking  these  cases  separately,  we  will 
consider,  first,  that  of  the  importation  by  the  City  of  Washington,  of 
June  4,  1897.  Paragraph  166,  above  referred  to  and  held  applicable 
to  the  importation  in  question,  is  as  follows  : 

"Lead  in  pigs  and  bars,  molten  and  old  refuse  lead  run  into  blocks  and 
bars,  and  old  scrap  lead  fit  only  to  be  remanufactured,  one  cent  per  pound: 
provided,  that  in  case  any  foreign  country  shall  impose  an  export  duty  upon 
lead  ore  or  lead  dross  or  silver  ores  containing  lead,  exported  to  the  United 
States  from  such  country,  then  the  duty  upon  such  ores  and  lead  in  pigs  and 
bars,  molten  and  old  refuse  lead  run  into  blocks  and  bars,  and  old  scrap  lead 
fit  only  to  be  remanufactured,  herein  provided  for  when  imported  from  such 
country,  shall  remain  the  same  as  fixed  by  the  law  in  force  prior  to  the 
passage  of  this  act" 

The  importer  protested  against  the  action  .of  the  collector,  and 
contended  that  its  importation  did  not  come  within  the  meaning  of 
any  term  in  paragraph  166,  but  that  a  duty  of  three-quarters  of  a 
cent  should  have  been  imposed  and  collected  on  the  net  amount  of 
the  lead  contained  in  the  material,  as  provided  for  in  paragraph  165, 
which  reads  as  follows : 

"Lead  ore  and  lead  dross,  three-fourths  of  one  cent  per  pound:  provided, 
that  sijver  ore  and  all  other  ores  containing  lead  shall  pay  a  duty  of  three- 
fourths  of  one  cent  per  pound  on  the  lead  contained  therein,  according  to 
sample  and  assay  at  the  port  of  entry.  The  method  of  sampling  and  assaying 
to  be  that  usually  adopted  for  commercial  purposes  by  public  sampling  works 
In  the  United  States." 

The  protest  was  duly  transmitted  to  the  board  of  general  apprais- 
ers, pursuant  to  the  statute  in  such  case  made  and  provided.  The 
evidence  shows  that  the  importation  was  from  Mexico,  and  consisted 
of  an  article  that  does  not  come  literally,  if  in  any  sense,  within  the 
description  of  either  of  the  quoted  paragraphs.  It  appears  to  have 
been  originally  an  ore  containing  silver  and  gold,  as  taken  from  the 
mines,  to  which  had  been  added  a  lead  ore  or  silver  lead  ore  as  a 
flux  in  a  blast  furnace,  where  they  were  all  smelted,  the  precious  met- 
als being  separated  by  this  process  from  the  iron,  silica,  and  some  of 
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the  minor  metals,  and  absorbed  by  the  lead.  This  process  results 
in  a  product  called  by  some  of  the  witnesses  "base  bullion."  Accord- 
ing to  the  evidence,  such  a  combination  is  an  intermediate  or  pro- 
visional product,  and  must  be  subjected  to  further  smelting  and  re- 
fining processes  before  the  lead  can  be  separated  from  the  precious 
metals  with  which  it  is  united,  and  made  into  the  bars  or  pigs  of  pure 
lead,  known  as  such  commercially,  and  fit  for  being  used  in  the  arts 
and  various  manufactures  of  lead.  The  lead  of  commerce,  other  than 
scrap  lead  and  refuse  lead,  comes  in  bars  and  pigs,  and  is  susceptible 
of  immediate  use  in  the  manufacture  of  articles  composed  of  lead,  or 
into  which  lead  enters.  It  is  pure  lead.  This  is  true  also  oi  "molten 
and  old  refuse  lead  run  into  blocks  and  bars,  and  old  scrap  lead  fit 
only  to  be  remanufactured."  It  is  too  clear  for  discussion  that  para- 
graph i66  describes  accurately  this  pure  lead  of  commerce,  requiring 
no  further  process  to  render  it  fit  for  manufacture,  and  it  seems  to  us 
also  clear  that  the  importation  in  question  is  entirely  outside  of  the 
terms  by  which  dutiable  articles  are  described  in  said  section. 

There  is  great  difficulty,  also,  in  applying  the  language  of  para- 
graph 165,  above  quoted,  to  this  importation.  It  certainly  is  not  lead 
ore  or  lead  dross,  nor  does  it  seem  completely  to  fill  the  description 
of  silver  ore  or  other  ores  containing  lead,  as  the  word  "ore,"  in  its 
ordinary  signification,  is  not  applicable  thereto.  That  term  is  used 
to  denote  a  native  product  of  the  mines,  containing  metal  combined 
with  more  or  less  of  the  impurities  that  are  always  found  in  combina- 
tion with  it  mechanically  or  chemically,  and  before  it  has  been  sub- 
jected to  any  smelting  or  separating  process  whatever.  The  subject 
of  this  importation,  as  we  have  seen,  was  the  result  of  a  crude  and 
primary  smelting  process,  the  result  of  which  was  not  strictly  an  ore, 
and  certainly  was  not  a  pure  lead  fit  for  use  and  manufacture  in  the 
arts. 

Inasmuch  as  there  cannot  be,  and  should  not  be,  a  tax  of  doubtful 
authorization,  it  has  been  repeatedly  declared  by  the  supreme  court 
that,  where  the  question  of  the  imposition  of  the  tax  is  one  of  doubt, 
the  doubt  must  be  resolved  in  favor  of  the  importers,  and  that 
"duties  are  never  imposed  on  the  citizen  upon  vague  or  doubtful 
interpretations."  In  view  of  this  well-settled  principle,  it  would  not 
be  difficult  in  this  case  to  arrive  at  the  conclusion  that,  since  the  im- 
portation in  question  is  not  described  in  any  of  the  schedules  of  the 
tariff  act  imposing  a  duty,  it  should  be  free  of  duty  altogether.  The 
specific  enumeration,  however,  of  all  articles  intended  to  be.  free  of 
duty,  and  the  provision  made  by  sections  4  and  21  of  the  act,  as  well 
as  the  fact  that  the  protest  of  the  importer  points  out  paragraph  165 
as  that  under  which  duty  should  be  paid,  bring  us  to  the  conclusion 
that  a  duty  on  the  importation  in  question  should  be  imposed  under 
paragraph  165. 

Section  4  of  the  act,  which  we  think  is  applicable  in  this  case,  is 
as  follows : 

"Sec.  4.  That  each  and  every  Imported  article,  not  enumerated  In  this  act, 
which  Is  similar,  either  In  material,  quality  or  texture,  or  the  use  to  which 
It  may  be  applied,  to  any  article  enumerated  in  this  act  as  chargeable  with 
duty  shall  pay  the  same  rate  of  duty  which  is  levied  on  the  enumerated  ar- 
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tide  which  it  most  resemblee  In  any  of  the  particulars  before  mentioned; 
and  if  any  non-enumerated  article  equally  resembles  two  or  more  enumerated 
articles  on  which  different  rates  of  duty  are  chargeable  there  shall  be  levied 
on  such  non-enumerated  article  the  same  rate  of  duty  as  is  chargeable  on  the 
article  which  it  resembles  paying  the  highest  rate  of  duty;  and  on  articles 
not  enumerated,  manufactured  of  two  or  more  materials,  the  duty  shall  be 
assessed  at  the  highest  rate  at  which  the  same  would  be  chargeable  if  com- 
posed wholly  of  the  component  material  thereof  of  chief  value;  and  the 
words  *component  material  of  chief  value,*  wherever  used  in  this  act,  shall 
be  held  to  mean  that  component  material  which  shall  exceed  In  value  any 
other  single  component  material  of  the  article;  and  the  value  of  each  com- 
ponent material  shall  be  determined  by  the  ascertained  value  of  such  ma- 
terial in  its  conditions  as  found  in  the  article.  If  two  or  more  rates  of  duty 
shall  be  applicable  to  any  imported  article,  it  shall  pay  du^  at  the  highest 
of  such  rates." 

Section  21  of  the  same  act  provides  as  follows: 

"Sec.  21.  That  the  works  of  manufacturers  engaged  in  smelting  or  refining 
metals,  or  both  smelting  and  refining,  in  the  United  States  may  be  designated 
as  bonded  warehouses  under  such  regulations  as  the  secretary  of  the  treasury 
may  prescribe:  provided,  that  such  manufacturers  shall  first  give  satisfactory 
bonds  to  the  secretary  of  the  treasury.  Ores  or  metals  In  any  crude  form 
requiring  smelting  or  refining  to  make  them  readily  available  In  the  arts» 
imported  into  the  United  States  to  be  smelted  or  refined  and  Intended  to  be 
exported  in  a  refined  but  unmanufactured  state,  shall,  under  such  rules  as 
the  secretary  of  the  treasury  may  prescribe  and  under  the  direction  of  the 
proper  ofilcer,  be  removed  in  original  packages  or  in  bulk  from  the  vess^ 
or  other  vehicle  on  which  they  have  been  imported,  ot  from  the  bonded 
warehouse  in  which  the  same  may  be,  into  the  bonded  warehouse  in  which 
such  smelting  or  refining,  or  both,  may  be  carried  on  for  the  purpose  of 
being  smelted  or  refined,  or  both,  without  payment  of  duties  thereon,  and 
may  there  be  smelted  or  refined,  together  with  other  metals  of  home  or 
foreign  productions:  provided,  that  each  day  a  quantity  of  refined  metal 
equal  to  the  amount  of  imported  metals  smelted  or  refined  that  day  shall 
be  set  aside,  and  such  metals  so  set  aside  shall  not  be  taken  from  said 
works  except  for  transportation'  to  another  bonded  warehouse  or  for  ex- 
portation, •  •  •  or  it  may  be  removed  under  such  regulations  as  the  sec- 
retary of  the  treasury  may  prescribe,  upon  entry  and  payment  of  -duties,  for 
domestic  consumption." 

The  intention  of  congress,  therefore,  as  evidenced  by  the  general 
scheme  of  the  tariff  act,  being  that  no  article  not  specially  enumerated 
in  the  free  list  should  be  admitted  into  the  country  free  of  duty,  we 
feel  compelled  to  apply  the  so-called  "similar"  provisions  of  section 
4  to  the  importation  here  in  question.. 

The  designation,  in  section  21,  of  "ores  or  metals  in  any  crude  form 
requiring  smelting  or  refining  to  make  them  readily  available  in  the 
arts,"  we  think  clearly  includes  the  importation  here  in  question. 
Though  it  is  used  in  said  section  in  connection  with  provisions  au- 
thorizing the  establishment  of  private  smelting  works,  as  bonded 
warehouses,  in  which  such  crude  metals  or  ores  may  be  smelted,  and 
the  refined  metal  obtained  therefrom  under  proper  supervision  for 
the  payment  of  duty  thereon,  and  not  as  per  se  describing  a  dutiable 
article,  yet  it  makes  effective  the  provisions  of  section  4,  taken  in 
connection  therewith,  and  renders  it  more  readily  applicable  to  the 
case  in  hand.  We  think,  therefore,  that  the  importation  was  a  crude 
metal  or  ore  "similar"  in  material  to  the  silver  ore  and  other  ores  con- 
taining lead  described  in  paragraph  165.  The  duty  on  refined  lead 
extracted  therefrom  can  be  easUy  ascertained  under  the  provisions  o£ 
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section  21  and  the  treasury  regulations  authorized  by  and  issued  in 
pursuance  thereof. 

The  Case  of  Balbach  Smelting  &  Refining  Co.,  81  Fed.  950,  much 
relied  upon  by  the  counsel  for  the  United  States,  decided  in  the 
United  States  circuit  court  for  the  district  of  New  Jersey  in  the  year 
1897,  differs  from  the  case  in  hand,  in  that,  to  quote  the  language  of 
the  court,  "all  the  parties  agree  that  the  imported  metal  is  dutiable 
under  paragraph  166  of  the  act  of  August  27,  1894,  and  therefore  the 
only  question  presented  for  the  consideration  of  the  court  is  whether, 
under  paragraph  166  and  section  21  of  the  act  of  August  zy^  1894, 
and  treasury  regulations,  a  duty  of  one  cent  a  pound  shall  be  assessed 
upon  the  gross  weight  at  time  of  importation,  or  upon  the  quantity 
ol  refined  lead  which  shall  be  obtained  from  the  imported  metal." 

In  the  case  we  are  now  considering,  however,  the  protest  of  the 
importer  denies  that  the  importation  was  dutiable  under  paragraph 
166,  but  asserts  that  it  is  dutiable  under  paragraph  165.  We  think, 
therefore,  that  the  appraisers  and  the  court  below,  who  affirmed  their 
decision,  erred  in  not  imposing  the  tax  of  three-quarters  of  a  cent 
per  pound,  provided  for  in  paragraph  165,  instead  of  the  duty  of  one 
cent  per  pound,  which  was  imposed  upon  the  gross  weight  of  the 
base  bullion. 

The  order  and  decree  of  the  court  below,  affirming  the  decision  of 
the  general  appraisers  in  this  case,  is  reversed,  with  directions  to 
enter  a  decree  classifying  the  importation  here  in  question  under  para- 
graph 165  of  Schedule  C  of  the  tariff  act  of  August  27, 1894. 

The  second  case  to  be  considered  is  an  appeal  similar  to  the  one 
just  considered.  The  character  of  the  goods,  the  titles,  and  parties 
in  both  cases  are  the  same.  The  importation  was  made  in  the  ship 
Saratoga,  May  12,  1896.  It  differs  from  the  case  just  considered,  in 
that  the  protest  was  not  filed  within  the  statutory  time.  Section  14 
of  the  act  of  June  10,  1890,  provides  that  the  decision  of  the  collector 
"shall  be  final  and  conclusive  against  all  persons  interested  therein, 
unless  the  owner,  importer,  consignee  or  agent  of  such  merchandise 
*  *  *  shall  within  ten  days  after,  but  not  before,  such  ascertain- 
ment and  liquidation  of  duties,  *  *  *  give  notice  in  writing  to 
the  collector,  setting  forth  therein  distinctly  and  specifically  and  in 
respect  to  each  entry  or  payment  the  reasons  for  his  objection  there- 
to." The  counsel  for  the  importer,  admitting  that  the  protest  was 
not  filed  within  the  period  specified  in  the  statute,  contends  that  the 
protest  was,  nevertheless,  accepted,  and  that  the  collector  waived  the 
right,  in  the  presence  of  a  treasury  agent,  to  reject  the  same.  In 
view  of  the  peremptory  requirement  of  the  statute  just  quoted  from, 
in  regard  to  the  finality  of  the  collector's  decision,  we  do  not  think 
that  it  was  in  the  competence  of.  the  collector  to  waive  the  same. 
For  this  reason,  therefore,  we  think  the  decision  of  the  collector  in 
this  case  is  final,  and  that  the  decision  of  the  appraisers,  as  to  the 
duties  to  be  levied,  and  the  decree  of  the  court  below,  so  far  as  it 
sustained  the  levying  of  such  duties,  should  be  affirmed. 

The  only  other  case  as  to  which  any  record  is  before  us  is  that  of 
the  importation  by  the  Saratoga,  of  July  6,  1896.  In  this  case  the 
protest  was  confined  to  paragraph  166,  and  was  made  on  the  ground 
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that  a  duty  of  one  cent  per  pound  should  be  levied  and  collected  only 
on  the  net  amount  of  lead,  and  that  the  gold,  silver,  copper,  and  anti- 
mony included  in  the  merchandise  should  be  admitted  free  of  duty, 
in  accordance  with  the  provisions  of  certain  paragraphs  of  the  free 
list.  The  contention  made  for  the  importer  in  this  case  is  that  though 
the  protest  failed  to  point  out  any  other  provision  of  the  tariff  act 
than  paragraph  i66,  under  which  duties  should  be  levied,  yet,  if  the 
court  were  of  opinion  that  such  duties  could  not  be  levied  at  all  under 
that  paragraph  or  any  other,  the  rule  that  the  importer  must  point 
out  the  provisions  under  which  the  collector  should  have  acted  would 
not  apply,  and  the  decision  of  the  collector  should  be  reversed,  and 
the  merchandise  admitted  free  of  duty. 

The  counsel  for  the  importer  in  their  brief  in  this  case  say:  "It 
is  true  that,  if  any  duty  should  have  been  paid,  the  importer  must 
point  out  the  provisions  under  which  the  collector  should  have  acted. 
Should  he  fail  to  do  so,  the  action  of  the  collector  must  be  affirmed." 
In  view  of  our  decision  in  the  case  of  the  Washington,  that  the  pro- 
visions of  paragraph  165,  if  properly  appealed  to,  would  apply,  the 
contention  that  there  is  no  applicable  provision  under  which  the  col- 
lector could  have  collected  duty  cannot  be  sustained.  We  have  al- 
ready, in  the  case  of  the  Washington,  stated  that  the  terms  of  para- 
graph 166  are  not  applicable  to  the  merchandise  in  question,  either 
in  whole  or  in  part,  and  we  cannot,  therefore,  see  how  the  provisions 
of  said  paragraph  can  be  made  applicable  to  the  net  amount  of  lead 
actually  contained  in  the  base  bullion,  when  separated  from  the 
precious  and  other  metals  with  which  it  is  in  combination.  In  the 
absence  of  any  reference  to  paragraph  165,  or  any  other  provision 
of  the  law,  we  are  constrained  to  allow  the  decision  of  the  collector 
to  stand,  and,  for  the  reasons  stated  and  no  others,  the  decision  of  the 
court  below,  sustaining  the  action  of  the  collector  in  levying  the  duty 
of  one  cent  per  pound  upon  the  gross  weight  of  this  merchandise 
under  paragraph  166,  is  affirmed. 


UNITED  STATES  v.  PITTS. 

(District  Court,  N.  D.  California.    December  31, 1901.) 

No.  3,965. 

CoiTNTERFBtTiNG— Similitude-- Worthless  Bank  Bills. 

An  indictment  under  Rev.  St.  §  5430,  charging  the  defendant  with 
having  in  his  possession  without  authority,  and  with  intent  to  sell  or 
use  the  same  to  defraud,  a  security  or  obligation  engraved  and  printed 
after  the  similitude  of  a  security  or  obligation  of  the  United  States,  does 
not  state  an  offense  where  it  shows  on  its  face  that  the  instrument  on 
which  it  is  based  purports  to  be  ar  note  or  bill  issued  by  a  bank,  and  not 
an  obligation  or  security  of  the  United  States. 

Criminal  Prosecution.    On  demurrer  to  indictment. 

The  indictment  in  this  case  charged  the  defendant  with  a  violation  of 
section  5430  of  the  Revised  Statutes  of  the  United  States,  in  this:  that  at  the 
time  and  place  therein  stated  he  "unlawfully,  knowingly,  and  feloniously" 
did  "have  in  his  possession  andvcustody*  without  the  authority  of  the  aecre- 
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tary  of  fhe  treasury  of  the  United  States,  or  any  proper  officer  thereof,  a 
certain  obligation  and  security  engraved  and  printed  after  the  similitnde  of 
an  obligation  and  security  issued  under  the  authority  of  the  United  States^ 
which  said  obligation  and  security  •  •  •  was  and  is  of  the  tenor  fol- 
lowing, to  wit: 

••  'One  L  One  1. 

"  'The  State  Bank  at  New  Brunswick  will  pay  One  Dollar  to 
bearer  on  demand.  New  Brunswick. 

«  "No.  4,297  D.  May,  1888.  * 

••  'State  of  New  Jersey. 
••  'One.  One. 

••  'M.  Cunlngton,  Cashr.  M.  J.  Howe,  Preet*  *• 

The  indictment  further  charged  that  the  defendant  well  knew  that  said 
obligation  was  not  a  lawful  and  genuine  obligation  of  the  United  States, 
and,  knowing  that  the  same  was  engraved  and  printed  after  the  similitude 
of  such  an  obligation,  intended  to  sell  and  otherwise  use  the  said  obligation 
to  defraud  some  person  or  persons  to  the  grand  jurors  unknown. 

E.  J.  Banning,  Asst.  U.  S.  Atty. 
Lindsey  &  Netherton,  for  defendant. 

DE  HAVEN,  District  Judge  (after  stating  the  facts).  The  de- 
murrer to  the  indictment  will  be  sustained,  upon  the  authority  of 
U.  S.  V.  Barrett  (D.  C.)  in  Fed.  369,  and  U.  S.  v.  Connors,  Id.  734. 
The  exhaustive  opinion  of  Judge  Amidon  in  the  first  of  these  cases 
renders  unnecessary  further  discussion  of  the  question  here  pre- 
sented; and  the  language  of  Judge  Bellinger  in  U.  S.  v.  Connors 
may  well  be  repeated  as  entirely  applicable  to  the  present  indictment : 

"The  bills  described  in  this  indictment  are  not  in  the  similitude  of  any 
obligations  issued  by  the  United  States,  and  the  statement  in  the  indictment- 
that  they  are  so  does  not  countervail  the  facts  alleged,  which  show  the  eon< 
trary.  These  bills  are  described  as  notes  and  obligations  issued  by  the  State 
Bank  of  New  Brunswick,  In  the  state  of  New  Jersey.  They  do  not  purport 
on  their  face  to  be  obligations  of  the  United  States,  but  something  altogether 
different" 


OGDEN  y.  UNITED  STATES. 

(Obrcult  Court  of  Appeals,  Third  Circuit.    January  2,  1902.) 

No.  13. 

Criminal  Law— Right  to  Movb  for  New  Trtal—Revikw  on  Error. 
The  right  of  a  defendant  in  a  criminal  prosecution,  against  whom  a 
verdict  of  guilty  has  been  returned,  to  move  for  a  new  trial,  and  to 
have  that  motion  considered  on  the  reasons  presented  for  it,  is  an  abso- 
lute one,  and  the  granting  or  refusal  thereof  does  not  rest  in  the  discre- 
tion of  the  court.  Therefore  the  refusal  of  a  federal  court  to  permit  the 
filing  of  such  a  motion,  offered  in  due  time,  or  to  consider  the  same,  or 
the  evidence  offered  in.  its  support,  is  error,  and  may  be  reviewed  on  a 
writ  of  error. 

Same— New  Trial— Misconduct  Affecting  Jurors. 

The  fact  that  on  the  retirement  of  the  Jury  in  a  criminal  case  an 
officer  of  the  court  handed  to  them  the  indictments  upon  which  the  de- 
fendant was  tried,  which  were  taken  into  the  Jury  room  with  other 
papers  for  their  consideration,  and  that  indorsed  on  the  back  of  each 
of  such  indictments  was  the  verdict  of  a  former  Jury  finding  the  de- 
fendant guilty  as  charged  therein,  was  such  a  violation  of  the  righta 
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of  the  defendant  as  to  entitle  him  to  a  new  trial,  and  it  was  not  In- 
cnmbent  on  him  to  show  that  such  Indorsements  were  actually  read  by 
the  Jurors  or  any  of  them. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 

Dimner  Beeber,  for  plaintiff  in  error. 
.  J.  W.  Thompson  and  James  B.  Holland,  for  defendant  in  error. 

Before  ACHESON,  DALLAS,  and  GRAY,  Circuit  Judges. 

GRAY,  Circuit  Judge.  The  plaintiff  in  error  in  this  case  was, 
on  the  2ist,  22d,  and  23d  days  of  November,  1900,  tried  for  selling 
oleomargarine  without  being  sufficiently  stamped,  upon  two  indict- 
ments,— No.  25,  of  November  sessions,  1899,  and  No.  37,  of  May 
sessions,  1900.  The  result  of  that  trial  was  that  the  jury  found  the 
plaintiff  in  error  guilty  in  manner  and  form  as  he  stood  indicted  in 
indictment  No.  25,  November  sessions,  1899,  and  guilty  in  manner  and 
form  as  he  stood  indicted  in  the  fourth  and  fifth  counts  in  indictment 
No.  37,  May  sessions,  1900.  On  December  15,  1900,  the  district 
court  set  aside  the  said  verdicts,  and  granted  a  new  trial  (105  Fed. 
371),  on  the  ground  that  the  plaintiff  in  error  was  injured  by  the 
publication  of  a  prejudicial  and  inflammatory  newspaper  article  con- 
cerning him  during  the  trial.  He  was  again  called  for  trial  on  the 
2Sth  of  February,  1901.  After  the  jury  was  sworn,  the  district  at- 
torney announced  that  he  would  try  the  defendant  upon  all  the  counts 
in  bill  No.  25,  November  sessions,  1899,  and  upon  the  fourth  and 
fifth  counts  in  the  bill  No.  37,  May  sessions,  1900,  consolidated  as 
indictment  Np,  25.  These  were  the  counts  in  the  two  indictments 
upon  which  the  defendant  had  been  found  guilty  on  the  first  trial. 
On  this  second  trial  the  defendant  was  found  guilty  upon  all  the 
counts  in  the  first  indictment,  and  upon  counts  fourth  and  fifth  of  the 
second  indictment.     The  verdict  was  returned  February  25,  1901. 

The  bill  of  exceptions,  signed  and  sealed  by  the  trial  judge,  and  so 
made  a  part  of  the  record,  contains  the  following  statement  of  facts : 

"Immediately  upon  the  rendering  of  the  verdict  the  defendant's  counsel 
asked  leave  to  move  for  a  new  trial,  which  request  was  refused  by  the  court. 
Afterwards,  on  February  27,  1901,  the  defendant  took  certain  testimony,  and 
handed  the  notes  thereof,  with  a  written  motion  for  a  new  trial,  to  the  clerk 
of  the  court  A  copy  of  both  papers  was  handed  to  the  judge,  but  no  leave 
of  court  was  obtained  to  file  these  papers  of  record.  On  March  1,  1901,  when 
the  defendant  w:is  called  for  sentence,  his  counsel  called  these  papers  to  the 
attention  of  the  court,  but  the  court  declined  to  consider  them,  on  the 
ground  that  leave  to  move  for  a  new  trial  had  already  been  refused.  To 
this  refusal  of  the  court,  on  March  1st,  the  defendant  did  then  and  there 
except.  The  motion,  with  the  reasons  for  a  new  trial,  and  the  testimony 
taken  in  support  of  the  motion,  are  appended  to  this  bill  of  exceptions." 

The  motion  and  reasons  thus  referred  to  in  the  bill  of  exceptions, 
so  far  as  they  concern  us  here,  are  set  forth  in  the  record : 

"And  now  the  defendant,  by  his  attorney,  moves  the  court  for  a  rule  for  a 
new  trial,  and  in  support  of  his  said  motion  files  the  foUowing  reasons:  (1) 
Because  the  jury,  upon  retiring  to  deliberate  upon  and  to  find  a  verdict  took 
with  them  and  kept  during  all  their  deliberations  in  the  jury  room,  as  one 
of  the  exhibits  in  the  case,  the  indictment  against  the  defendant  No.  25, 
November  sessions,  1899,  upon  the  back  of  which  was  indorsed  the  verdict 
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of  the  Jury  upon  the  trial  had  on  the  said  indictment  on  the  21st  22d,  and 
23d  of  November,  1900,  which  indorsement  is  as  follows:  *And  now,  the 
24th  day  of  November,  A.  D.  1900,  the  Jurors  impaneled  in  this  case  upon 
'  their  oaths  and  affirmations  do  say  that  the  defendant,  David  S.  Ogden,  is 
guilty  in  the  manner  and  form  as  he  stands  indicted,  and  they  further 
find  liim  to  be  the  proprietor  of  the  Ridge  Avenue  Beef  Company,' — ^which  in- 
dictment is  one  of  the  two  tried  last  Monday,  the  25th  of  February,  1901. 
and  contains  the  counts  for  the  sales  of  oleomargarine  on  the  6th  and  13th 
of  March,  1899,  and  the  14th  and  23d  of  September,  1899;  being  four  of  the 
five  sales  which  the  United  States  offered  evidence  to  show  on  the  trial  held 
on  the  25th  of  February,  1901,  were  illegal  sales  of  oleomargarine.  (2)  Be- 
cause the  Jury,  upon  retiring  to  deliberate  upon  and  to  find  a  verdict,  took 
with  them,  and  kept  during  all  their  deliberations  in  the  Jury  room,  as  one 
of  the  exhibits  in  the  case,  the  indictment  against  the  defendant.  No.  37,  May 
sessions,  1900,  upon  the  back  of  which  was  indorsed  the  veixlict  of  the  Jury 
upon  the  trial  had  on  the  said  indictment  on  the  21st,  22d,  and  23d  of  No- 
vember, 1900,  which  indorsement  is  as  follows:  'And  now,  the  24th  day  of 
November,  A.  D.  1900,  the  Jurors  impaneled  in  this  cause  upon  their  oaths 
and  affirmations  do  say  that  the  defendant,  David  S.  Ogden,  is  guilty  in 
manner  and  form  as  he  stands  charged  in  the  fourth  and  fifth  counts  in  the 
indictment,  and  not  guilty  as  to  the  remaining  counts,  and  they  further  find 
him  to  be  the  proprietor  of  the  Ridge  Avenue  Beef  Company,* — ^which  in- 
dictment is  one  of  the  two  tried  last  Monday,  the  25th  of  February,  1901, 
and  contains  counts  Nos.  4  and  5  (the  only  counts  upon  which  a  trial  was  had 
on  Monday,  February  26,  1901).  for  the  sale  of  oleomargarine  on  the  30th 
of  September,  18Q9r 

The  facts,  as  stated  in  these  reasons,  were  supported  by  the  testi- 
mony of  several  jurors  and  that  of  a  subordinate  in  the  district  attor- 
ney's office  and  of  one  of  the  counsel  for  the  defendant.  The  facts 
testified  to  are  not  disputed,  and  upon  them  is  based  the  third  assign- 
ment of  error,  which  is  the  only  one  presented  for  the  consideration 
of  this  court.     It  is  as  follows : 

'*Third.  Because  the  learned  Judge  erred  in  excluding  the  testimony  taken 
Wednesday,  February  27,  1901,  before  Commissioner  William  W.  Craig,  which 
was  offered  in  open  court  by  the  defendant  in  support  of  his  motion  for  a 
new  trial,  and  in  refusing  to  entertain  the  motion  for  the  new  trial  for  the 
reasons  set  forth  in  the  motion  and  supported  by  the  testimony  before  the 
said  commissioner,  which  motion  and  reasons  and  testimony  are  as  fol- 
lows." 

It  is  not  disputed  that  in  the  courts  of  the  United  States  the  allow- 
ance or  refusal  of  a  new  trial  rests  in  the  sound  discretion  of  the  court 
to  which  the  application  is  addressed,  and  that  the  result  cannot  be 
made  the  subject  of  a  review  by  writ  of  error.  The  gravamen  of  the 
case,  however,  made  by  the  plaintiff  in  error,  is  that  the  court  below 
declined  to  exercise  its  discretion  at  all  in  refusing  the  motion  for 
a  new  trial,  and  excluding  from  its  consideration  the  reasons  filed 
in  support  thereof.  That  the  court  did  not  exercise  any  discretion 
in  respect  to  the  motion  for  a  new  trial  clearly  appears  from  the  state- 
ments of  the  bill  of  exceptions,  as  above  quoted  from  the  record. 
Taking  this  to  be  a  fact,  as  we  must,  the  only  question  that  remains 
is  whether  such  refusal  by  the  trial  court  to  exercise  its  discretion  at 
all  can  be  reviewed  by  writ  of  error.  To  this  question  we  are  con- 
strained, by  reason  and  authority,  to  give  an  affirmative  answer. 
The  right  to  move  for  a  new  trial,  and  to  have  that  motion  considered 
upon  the  reasons  presented  for  it,  is  an  absolute  one,  and  the  granting 
or  refusal  thereof  does  not  rest  in  the  discretion  of  the  court.    The 
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making  of  such  a  motion  and  the  filing  of  reasons  therefor  is  a  regu- 
lar and  orderly  step  in  the  litigation  of  the  cause,  and  is  sanctioned 
by  long-established  and  uniform  practice  of  the  courts,  and,  where 
not  the  subject  of  a  special  rule,  the  settled  practice  of  common-law 
courts  in  this  country  and  in  England  has  prescribed  the  time  when 
such  motion  can  be  made,  and  the  period  within  which  reasons  there- 
for must  be  filed.  To  refuse  leave  to  make  or  file  such  a  motion  and 
the  reasons  therefor  is  the  denial  of  a  right,  for  which  the  party  ag- 
grieved may  seek  redress  in  a  reviewing  court,  when  such  refusal  is 
properly  excepted  to,  and  made,  by  bill  of  exceptions,  a  part  of  the 
record  in  the  case. 

The  case  of  Mattox  v.  U.  S.,  146  U.  S.  140,  13  Sup."  Ct.  50,  36 
L.  Ed.  917,  is  directly  in  point.  That,  like  this,  was  a  criminal  case, 
in  which  the  court  below  excluded  from  its  consideration  the  affi- 
davits offered  by  the  defendant  in  support  of  his  motion  for  a  new 
trial,  the  supreme  court,  by  Chief  Justice  Fuller,  saying:  "We 
should,  therefore,  be  compelled  to  reverse  the  judgment,  because  the 
affidavits  were  not  received  ind  considered  by  the  court."  So,  on 
the  ground  that  neither  the  motion  nor  the  affidavits  in  support  there- 
of were  considered  by  the  court  below,  we  tjiink  in  this  case  the 
judgment  should  be  reversed. 

Another  question  is  presented  to  us  by  the  record,  and  that  is 
whether  the  affidavits  in  support  of  the  reasons  for  a  new  trial,  being 
uncontradicted,  do  not  make  it  incumbent  upon  this  court,  not  only 
to  reverse  the  judgment  of  the  court  below,  with  directions  that  the 
motion  for  a  new  trial  be  received  and  considered  by  the  court,  but 
that  we  should  here  direct  a  new  trial  to  be  granted.  *  The  affidavits 
show  that  both  indictments  were  handed  to  the  jury  by  an  officer  of 
the  court,  and  taken  into  the  jury  room  with  other  papers  for  their 
consideration,  and  that  on  the  back  of  each  indictment  was  the  in- 
dorsement of  the  finding  of  the  jury  in  the  former  trial,  as  set  out  in 
the  record,  that  the  defendant  was  guilty.  There  can  be  no  question 
that  the  fact  of  the  conviction  on  the  indictments  in  the  former  trial 
could  not  have  been  put  in  evidence  before  the  jury  in  the  subsequent 
trial,  and  the  court  so  expressly  ruled.  It  would  have  been  improper 
to  have  mentioned  the  fact  to  the  jury,  in  argument  or  otherwise.  It 
was  the  right  of  the  defendant  below  that  his  case  should  be  submit- 
ted to  the  jury  free  from  the  influence  naturally  produced  by  the  fact 
of  a  former  conviction  upon  the  same  indictments,  and  on  presum- 
ably the  same  testimony.  The  effect  of  bringing  the  fact  of  such 
former  conviction  prominently  and  authoritatively  to  the  attention 
of  the  jurors  could  not  but  be  prejudicial  to  the  defendant  below. 

It  is,  however,  contended  by  the  counsel  for  the  defendant  in 
error  that  it  is  not  shown  by  the  depositions  taken  that  the  indorse- 
ments on  the  indictments  were  read  by  any  of  the  jurors.  The 
fact  that  papers  with  such  indorsements  upon  them  were  handed 
to  the  foreman  of  the  jury,  presumably  by  authority,  along  with 
other  papers,  by  an  officer  of  the  court,  could  hardly  fail  to  give 
to  the  jury  the  impression  that  they  were  intended  for  their  con- 
sideration, and  that  they  were  expected  to  have  some  weight  in 
forming  their  verdict.    We  do  not  think  it  was  necessary  on  the  part 
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of  the  defendant  below  to  show  that  such  indorsements  had  been 
read  by  the  jurors  or  any  of  thera.  It  was  a  gross  violation  of  the 
rights  of  the  defendant  below  that  they  should  have  been  handed  to 
them  at  all  in  the  manner  in  which  they  were.  Trial  by  jury  is  prop- 
erly surrtjunded  by  every  reasonable  safeguard,  to  insure  the  absence 
of  any  improper  influence  that  might  operate  upon  the  minds  of  the 
jurors,  and  give  to  their  verdict  the  dignity  and  respect  so  important 
to  be  maijtained  in  the  interests  of  an  impartial  administration  of 
justice.  /It  was  not  necessary,  therefore,  in  our  opinion,  that  the 
defendant  below  should  have  gone  further  than.,he  did,  when  he 
showed  the  presence  in  the  jury  room  of  the  indictments  with  the 
obnoxious  indorsements,  and  the  circumstances  under  which  they 
came  into  the  possession  of  the  jury.  Whether  proof  that  these  in- 
dorsements were  not  read  by  any  of  the  jury  would  have  brought  us 
to  a  different  conclusion  need  not  now  be  considered.  If  it  would 
have  had  such  an  effect,  the  burden  was  upon  the  defendant  in  error 
to  produce  the  proof.  The  presumption  that  their  presence  in  the 
jury  room,  under  the  circumstances,  was  injurious  to  the  defendant 
below^emains  until  rebutted  by  evidence  on  the  part  of  the  plaintiff 
belowy? 

"VWcould  rest  this  view  of  the  matter  upon  the  exceeding  impor- 
tance of  guarding  every  approach  by  which  improper  influence  may 
reach  the  jury  room,  and  it  would  much  diminish  the  efficiency  of 
these  safeguards  if  we  were  to  require  the  aggrieved  party  to  a 
suit,  to  not  only  show  that  obnoxious  and  prohibited  documents  or 
other  evidence  were  in  the  possession  of  the  jury,  but  that  the  jurors 
had  actually  availed  themselves  of  the  opportunity  thus  presented  to 
them  by  reading  or  discussing  the  same.  An  auxiliary  reason  for 
the  view  we  have  thus  stated  is  that  it  is  not  open,  to  one  seeking  to 
set  aside  the  verdict  of  a  jury,  to  use  jurors  themselves  as  witnesses 
to  disparage  their  own  verdict.  While  the  proof  of  the  fact  that  a 
document  was  not  only  in  the  possession  of  the  jury,  but  was  read 
by  them,  when  considered  abstractly,  may  not  transgress  the  line  of 
separation  between  what  a  juror  may  and  may  not  testify  to,  it  would 
be  very  hard  in  practice  to  so  guard  the  testimony  as  to  the  fact 
of  reading  from  trespassing  upon  the  forbidden  ground  of  the  effect 
of  the  reading  on  the  making  up 'of  the  verdict. 

What  we  take  to  be  the  correct  rule  in  this  regard  is  not  without 
support  in  decided  cases,  and  none  have  been  cited  to  us  bv  the  de- 
fendant in  error  clearly  in  conflict  therewith.  Dana  v.  Tucker,  4 
Johns.  487;  Cluggage's  Lessee  v.  Swan,  4  Bin.  150,  5  Am.  Dec.  400; 
Stull  V.  Stull,  197  Pa.  243,  47  Atl.  240;  La  Bonty  v.  Lundgre',  41 
Neb.  312,  59  N.  W.  904;  State  v.  Snyder,  20  Kan.  306;  People  v. 
Knapp,  42  Mich.  267,  3  N.  W.  927;  Moss  v.  Com.,  107  Pa.  267; 
Meyer  v.  Cadwalader  ((J.  C.)  49  Fed.  32. . 

We  think,  therefore,  for  the  reasons  stated,  that  the  judgment  of 
the  court  below  should  be  reversed,  with  directions  that  a  new  trial 
be  granted. 
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VAN  HOBOKEN  et  al.  T.  MOHNS  &  KALTENBAOH. 

(Orcult  Court,  N.  D.  Oalifornla.    December  23,  1901.) 

No.  12.8e0. 

Tradb-Mark— Iitfrtkgeubkt~Rb«'illin6  Gin  Bottlbs— Injukctioit. 

Where  distillers  and  selectors  of  gin  have  for  many  years  put  up  and 
exported  their  gin  in  dark  glass  bottles  of  a  distinctive  size  and  shape, 
having  their  firm  name,  address,  and  their  registered  monogram  trade- 
mark blown  in  the  glass,  one  who  refills  such  bottles  with  an  inferior 
quality  of  gin,  which  he  sells  without  notice  that  such  gin  is  not  genuine, 
infringes  on  their  rights,  and  should  be  restrained,  though  the  refilled 
bottles  are  sold  at  a  less  price  than  the  genuine,  and  do  not  have  such 
distiUers'  monogram  paper  label  and  stamp  on  the  cork.^ 

In  Equity.    Suit  for  infringement  of  trade-mark. 

Scrivner  &  Hopkins,  for  complainants. 
George  E.  De  Golia,  for  respondent. 

MORROW,  Circuit  Judge.  The  complainants  are  citizens  of  Rot- 
terdam, Holland,  and  are  distillers  and  selectors  of  gin.  For  many 
years  they  have  exported  gin  to  the  United  States  in  dark  glass 
bottles  of  distinctive  size  and  shape,  having  their  firm  name,  address, 
and  monogram  blown  into  the  glass.  Each  bottle  bears  upon  one  of 
its  sides  a  label  in  a  circular  form,  containing  the  wrords,  "A.  Van 
Hoboken  &  Co.,  Rotterdam,  Holland,"  together  with  the  monogram, 
"A — ^\^ — H" ;  and,  in  addition,  the  cork  of  each  bottle  is  covered  by 
a  circular  white  label,  printed  in  black,  with  a  fanciful  scroll  and  the 
words  "A.  Van  Hoboken  &  Co. — Genever,"  together  with  the  mono- 
gram "A — ^\^ — H."  It  is  alleged  that  these  labels,  trade-name,  and 
monogram  are  respectively  valid  and  subsisting  trade-marks,  and  of 
very  considerable  value  to  the  complainants.  The  respondent  is  a 
corporation  organized  and  existing  under  the  laws  of  the  state  of 
California,  and  having  its  principal  place  of  business  in  the  city  of 
San  Francisco,  and  dealing  in  liquors.  The  complainants  charge  the 
respondent  with  carrying  on  an  unfair  and  fraudulent  competition 
against  complainants  by  refilling  the  complainants'  bottles  with  a 
spurious  gin  of  inferior  quality,  after  the  original  contents  have  been 
removed  in  the  course  of  trade,  and  palming  off  said  spurious  gin 
upon  the  public  as  and  for  the  genuine  bottled  gin  of  complainants. 
Irreparable  loss  and  damage  are  alleged  to  have  been  sustained  by 
the  complainants  by  reason  of  said  fraud  and  unfair  trade  of  the  re- 
spondent, and  this  suit  is  brought  for  an  injunction  restraining  the 
respondent  from  the  alleged  infringing  acts,  and  for  an  accounting: 
The  respondent  makes  a  general  denial  of  these  charges. 

It  appears  from  the  evidence  that  an  agent  of  the  complainants 
went  to  the  respondent's  place  of  business,  and  asked  for  some  gin, 
indicating  two  bottles  in  the  show  window  as  the  kind  desired. 
These  bottles  had  the  complainants'  name  blown  in  the  glass  on  the 
side  of  the  bottle,  and  the  monogram  "A — ^V — H"  on  one  of  the 

1  Unfair  competition,  see  notes  to  Scheuer  y.  Miller,  20  C.  OL  A.  165;  Lare 
r.  Harpers  &  Bro.,  30  a  G.  A.  376. 
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Upper  corners  thereof.  It  does  not  appear  whether  or  not  the  paper 
labels  were  on  the  bottle  or  cork.  The  respondent's  clerk  took  from 
a  shelf  a  similar  bottle,  which  the  complainants'  agent  bought,  pay- 
ing therefor  $1.35.  On  the  same  day  the  agent  went  again  to  the 
respondent's  store,  and  purchased  another  bottle  in  the  same  manner, 
and  for  the  same  price.  He  received  a  receipt  from  the  clerk  in  the 
form  of  a  paid  bill  for  each  purchase,  in  which  the  purchase  was  de- 
scribed as  "i  btl.  gin,  $1.35."  These  two  bottles  were  introduced 
in  evidence  as  exhibits,  as  well  as  a  bottle  exported  by  the  complain- 
ants containing  the  gin  manufactured  by  them.  The  bottles  are 
identical  in  shape,  size,  color,  and  as  to  the  name  and  monogram 
blown  in  the  glass.  The  bottles  bought  by  the*  complainants'  agent, 
however,  do  not  bear  upon  their  sides  or  upon  the  cork  any  paper 
labels.  The  bottle  of  gin  exported  by  the  complainants  was  gauged 
by  a  customs  ganger  of  San  Francisco  as  being  98  proof,  and  the  two 
bottles  bought  by  the  complainants'  agent  were  gauged  by  the  same 
ganger  as  91  proof.  It  is  admitted  by  the  respondent  that  the  two 
bottles  sold  to  the  complainants'  agent  did  not  contain  the  gin  ex- 
ported by  the  complainants.  That  gin  is  advertised  and  sold  by  it 
as  "A — ^V — H.,"  $1.60  per  bottle,  while  the  gin  sold  to  complainants' 
agent  is  advertised  and  sold  as  "M.  &  K.  bottling,  square  black  bot- 
tles, $1-35  per  bottle."  Respondent  therefore  contends  that,  al- 
though the  bottles  sold  to  complainants'  agent  were  the  same  as 
those  containing  the  complainants'  gin,  they  did  not  bear  the  com- 
plainants' labels,  and  were  not  sold  as  and  for  the  genuine  bottled  gin 
of  complainants ;  that  such  sales  were  therefore  not  an  infringement 
of  the  complainants'  rights ;  that  there  has  been  no  unfair  competi- 
tion, because  (i)  there  was  no  intent  to  deceive,  (2)  no  notice  or 
warning  was  given  to  respondent  that  complainants'  rights  were 
being  affected,  (3)  no  colorable  imitation  or  attempt  to  imitate  was 
made,  and  (4)  under  the  facts  no  one  could  have  been  misled.  While 
it  does  not  appear  that  the  refilled  bottles  bore  the  printed  labels  of 
the  complainant  on  the  side  and  cork,  the  firm  name  and.  monogram 
were  plainly  to  be  seen  in  the  glass  itself.  This  monogram  appears 
to  be  a* registered  trade-mark.  It  is  so  alleged  in  the  complaint, 
and  the  certificate  of  registration  appears  as  an  exhibit  with  the  depo- 
sition of  Jacobus  Van  Hoboken.  The  firm  name,  "A.  Van  Hoboken 
&  Co.,"  is  also  alleged  to  have  become  a  trade-name  by  user,  and  to 
be  of  special  value  to  the  complainants.  If  the  paper  labels  had  also 
been  upon  the  refilled  bottles,  there  would  be  no  question  but  that 
infringement  had  been  clearly  established.  Why  should  the  absence 
of  one  of  the  trade-marks  lessen  the  liability  of  an  infringer,  when 
the  remaining  trade-mark  is  a  distinctive  and  characteristic  feature 
of  the  marks  usually  placed  on  the  goods  ?  There  is  no  particular 
coloring  or  descriptive  design  in  the  complainants'  trade-marks  to 
catch  the  attention  of  the  purchaser  and  remain  in  the  memory,  but 
rather  the  combination  of  the  letters  "A — ^V — H."  This  monogram 
is  the  important  feature  of  the  trade-mark,  and  probably  the  con- 
trolling one  in  establishing  the  reputation  of  the  complainants'  manu- 
facture in  the  mind  of  the  public.  The  ordinary  purchaser  at  retail 
would  remember  this  mark,  and  the  shape  and  color  of  the  bottle, 
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quite  independently  of  the  circular  label  and  usual  price.  And  unless 
it  was  especially  called  to  his  attention  that  such  a  bottle  did  not  con- 
tain complainants'  manufacture,  the  reasonable  probability  is  that 
he  would  be  deceived  in  making  his  purchase.  A  fundamental  prin- 
ciple in  the  law  of  trade-marks  is  the  protection  of  the  owner  of  the 
trade-mark  against  fraud  in  its  use  by  others.  This  fraud  may  con- 
sist in  such  use  of  a  trade  name  or  mark  as  to  induce  purchasers  to 
believe  that  they  are  obtaining  the  article  which  has  won  reputation 
under  the  particular  name  or  mark.  It  has  been  held  that,  even 
where  a  geographical  name  has  been  adopted  and  claimed  as  a  trade- 
mark and  become  a  well-known  sign  and  synonym  for  superior  ex- 
cellence, its  use  will  'not  be  permitted  by  persons  residing  at  other 
places  for  the  purpose  by  fraud  and  false  representation  of  appropri- 
ating the  good  will  and  business  which  long-continued  industry  and 
skill  and  a  generous  use  of  capital  has  rightfully  built  up.  Flour 
Mills  Co.  v.  Eagle,  30  C.  C.  A.  386,  86  Fed.  608,  41  L.  R.  A.  162. 
And,  following  this  doctrine,  in  La  Republique  Francaise  v.  {Sara- 
toga Vichy  Springs  Co.,  46  C.  C.  A.  418,  107  Fed.  459,  the  court  of 
appeals  in  the  Second  circuit  held  that  a  label  upon  bottles  of 
manufactured  Vichy  water,  even  though  displaying  the  fact  that 
it  came  from  another  place  than  the  original  Vichy  water,  came 
within  the  spirit  of  this  prohibition,  because  it  untruthfully  tended  to 
mislead  the  unwary  purchaser,  and  to  gain  the  reputation  which  the 
Vichy  natural  springs  had  acquired.  Respondent  contends  that  here 
there  was  no  intent  to  deceive  in  the  refilling  of  the  complainants' 
bottles  with  a  different  manufacture  of  gin.  In  N.  K.  Fairbank  Co. 
v.  Luckel,  King  &  Cake  Soap  Co.,  42  C.  C.  A.  376,  102  Fed.  327, 
Judge  Hawley,  speaking  for  the  court  of  appeals  for  the  Ninth  circuit, 
said: 

''It  is  not  essential  to  the  right  of  a  complainant  to  an  injunction  to  show 
absolute  fraud  or  willful  intention  on  the  part  of  the  resiwndent  ♦  •  •  If 
the  acts  of  the  respondent  in  adopting  the  name  of  'Gold  Drop'  constituted 
an  infringement  of  the  trade-mark  o-r  trade-name  of  the  complainant,  and 
it  was  put  on  the  market  in  such  a  manner  as  to  interfere  with  the  legal 
rights  of  the  complainant,  to  its  loss  and  injury,  it  would  be  entitled  to  an 
injunction,  irrespective  of  the  question  of  any  testimony  as  to  acttal  fraud 
or  wiUful  intent" 

And  further  on,  with  regard  to  the  deception  of  the  purchaser  by 
appearances,  the  court  savs : 

"There  are  many  cases  where  respondent's  packages  and  labels  are  to  the 
eye  so  distinctive  and  unlike  the  packages  of  complainant  as  not  to  deceive 
purchasers  exercising  ordinary  care,  who  are  accustomed  to  the  size  of  the 
packages  and  the  general  characteristics  of  the  labels.  But  how  about  the 
stranger,  who  knows  nothing  about  the  packages  or  of  the  labels,  but  has 
read  the  advertisement,  and  remembers  the  same?" 

In  the  case  at  bar,  would  not  persons  of  ordinary  intelligence,  buy- 
ing with  usual  care,  seeing  the  firm  name  blown  into  the  side  of 
the  bottle,  and  the  distinctive  trade-mark  "A — V — H"  also  plainly 
visible  on  the  bottle,  be  led  into  the  mistaken  belief  that  they  were 
purchasing  the  genuine  article  manufactured  by  the  complainants? 
The  answer  must  be  in  the  affirmative,  unless  the  attention  of  the 
purchaser  was  specially  called  to  the  fact  that  the  bottle  contained 
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a  different  preparation.  If  we  consider  the  case  as  one  of  unfair 
competition,  the  same  result  must  follow.  As  was  said  in  the  various 
Hostetter  Cases  (C.  C.)  84  Fed.  333,  107  Fed.  705,  and  no  Fed.  524, 
the  doctrine  of  unfair  competition  rests  upon  the  proposition  that 
men  must  be  honest  in  their  business  transactions,  and  rely  upon  the 
merits  of  their  own  goods,  and  not  undertake  to  palm  off  inferior 
goods  as  and  for  goods  of  the  genuine  manufacturer.  Even  if  the 
respondent  in  the  case  at  bar  was  using  the  bottles  of  complainants  as 
a  mere  convenience,  without  dishonest  motives,  the  custom  of  re- 
filling receptacles  bearing  distinctive  trade  names  or  marks  with 
other  manufactures  is  too  dangerous,  and  allows  too  great  an  oppor- 
tunity for  fraud  against  the  owners  of  valuable  preparations,  to  be 
permitted. 
^et  a  decree  be  entered  in  favor  of  the  complainants. 


CHINNOCK  T.  PATBRSON.  P.  ft  S.  TBL.  CO. 

(Gircnlt  Oourt  of  Appeals,  Third  Circuit    January  2,  1902.) 

L  Patento— Sdits  for  Infrikobment— Equity  Jurtsdictton. 

A  court  of  equity  has  Jurisdiction  of  a  suit  for  infringement  of  a 
patent  where  the  bill  contains  allegations  which  would  warrant  the 
granting  of  a  preliminary  Injunction,  which  is  prayed  for,  and  is  filed  in 
time  so  that  such  injunction  might  have  been  granted  within  the  life  of 
the  patent  and  it  retains  such  Jurisdiction  to  grant  other  relief  although 
no  injunction  is  issued  and  the  patent  expires  before  final  hearing. 
&  Bamr— Invention— Process  of  Suspending  Cables. 

The  Ohinnock  patent  No.  274,562,  for  a  process  of  suspending  cables 
or  conductors,  describes  a  process  that  is  not  so  manifestly  lacking  In 
patentable  Invention  as  to  Justify  a  court  in  declaring  the  patent  void 
on  demurrer  to  a  bill  for  infringement  under  the  rule  that  such  action 
'should  only  be  taken  when  the  question  is  entirely  free  from  doubt 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  New  Jersey. 
For  opinion  below,  see  110  Fed.  199. 

Edwin  H.  Brown,  for  appellant. 
Edward  Q.  Keasbey,  for  appellee. 

Before  ACHESON  and  DALLAS,  Circuit  Judges,  and  KIRK- 
PATRICK,  District  Judge. 

ACHESON,  Circuit  Judge.  This  bill,  which  was  filed  November 
22,  1899,  charged  the  defendant  with  infringement  of  letters  patent 
of  the  United  States  No.  274,562,  dated  March  27,  1883,  for  an  im- 
provement in  suspending  cables  or  conductors.  The  bill  alleged 
that  the  complainant  was  the  original  and  first  inventor  of  a  new 
and  useful  improvement  in  suspending  cables  or  conductors  not 
known  or  used  by  others  in  this  country,  and  not  patented  or  de- 
scribed in  any  publication  in  this  or  any  foreign  country  before  his 
invention  thereof,  and  not  in  public  use  or  on  sale  for  more  than 
two  years  prior  to  his  application  for  a  patent  therefor;  that  the 
patent  was  duly  issued  to  the  complainant ;  that  the  defendant  had 
mfringed  and  was  still  infringing  the  letters  patent  within  the  dia- 
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trict  by  practicing  and  using  the  invention  contrary  to  equity, 
whereby  the  compli^inant  had  suffered  irreparable  loss  and  damage ; 
**that,  but  for  the  infringement  herein  complained  of  and  others  of 
like  character,  your  orator  would  still  be  in  the  undisturbed  posses- 
sion, use,  and  enjoyment  of  the  exclusive  privileges  secured  by  said 
letters  patent,  and  in  the  receipt  of  the  profits  of  the  same;"  and 
the  bill  prayed  for  discovery,  account,  and  injunction,  preliminary 
and  final.  The  defendant  interposed  a  demurrer  to  the  bill,  founded 
upon  two  grounds. 

1.  The  first  cause  of  demurrer  raised  a  question  of  jurisdiction 
based  on  the  fact  that  the  patent  had  only  four  months  and  five 
days  to  run  after  the  suit  was  instituted.  This  question  the  circuit 
court  decided  in  favor  of  the  complainant,  and,  we  think,  rightly. 
As  the  court  said :  "Upon  the  allegation  of  the  bill  equitable  juris- 
diction attached,  on  the  ground  of  the  relief  prayed  for."  The  bill 
prayed  that  a  "provisional  or  preliminary  injunction  be  issued,"  and 
upon  the  facts  charged  such  relief  might  have  been  granted  within 
the  life  of  the  patent.  If  authority  be  needed  to  sustain  the  ruling 
of  the  court  below  upon  this  point,  it  is  not  wanting.  In  Ross  v. 
City  of  Ft.  Wayne,  ii  C.  C.  A.  288,  63  Fed.  466,  the  circuit  court 
of  appeals  for  the  Seventh  circuit  upheld  a  bill  brought  about  two 
months  and  a  half  before  the  patent  expired,  although  no  prelimi- 
nary injunction  was  applied  for.  In  Lake  Shore  &  M.  S.  R-  Co. 
V.  National  Car-Brake  Shoe  Co.,  no  U.  S.  229,  230,  4  Sup.  Ct.  33, 
28  L.  Ed.  129,  where  the  decree  in  favor  of  the  complainant  was 
affirmed  by  the  supreme  court,  the  bill  was  filed  less  than  four 
months  before  the  expiration  of  the  patent.  It  has  been  held  by 
the  supreme  court  that,  if  a  suit  is  cognizable  in  equity  at  the  time 
the  bill  is  filed,  the  fact  that  the  patent  has  expired  before  final  hear- 
ing does  not  oust  jurisdiction,  and  if  begun  in  such  time  that  an 
injunction  can  be  obtained  before  the  expiration  of  the  patent  the 
court  may  take  jurisdiction,  and  proceed  to  grant  other  relief.  Clark 
V.  Wooster,  119  U.  S.  322,  7  Sup.  Ct.  217,  30  L.  Ed.  392;  Beedle 
V.  Bennett,  122  U.  S.  71,  7  Sup.  Ct.  1090,  30  L.  Ed.  1074. 

2.  The  second  cause  of  demurrer  was  that  "it  is  apparent  upon 
the  face  of  the  said  patent  that  the  alleged  invention  therein  re- 
ferred to  is  not  a  patentable  invention,  and  that  the  alleged  process 
therein  described  is  not  an  art,  within  the  meaning  of  the  patent 
laws  of  the  United  States,  and  is  without  novelty,  and  discloses 
no  invention."  The  court  below  sustained  the  demurrer  and  dis- 
missed the  bill  upon  the  ground  last  suggested,  namely,  that  the 
described  process  was  without  novelty  and  lacked  invention.  The 
specification  of  the  patent  sets  forth: 

"The  object  of  my  improvement  is  to  provide  for  stispending  cables  or 
conductors  with  little  slack,  and  without  exerting  any  severe  longitudinal 
strain  upon  them.  The  improvement  consists — ^First,  In  running  a  strong 
wire  from  one  support  to  another  and  drawing  It  taut;  secondly,  in  hanging 
the  cable  or  conductor  In  loose  festoons  therefrom;  thirdly,  in  placing  over 
the*  wire  and  cable  or  conductor  a  clamp  for  holding  them  together;  and, 
fourthly,  In  moving  this  clamp,  and  applying  tarred  marline  or  other  suitable 
material  In  rear  of  it,  in  the  form  of  a  spiral  or  coU,  around  the  wire  and 
cable  or  conductor." 
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After  particularly  describing  his  method  of  carrying  out  the  in- 
vention, the  patentee  in  his  specification  states: 

"It  is  obylouB  that  in  this  way  the  slack  may  be  taken  out  of  the  cable 
or  conductor  without  ezertingr  any  severe  strain  upon  it  longitudinally,  and 
that  it  wlU  be  afforded  a  uniform  support" 

The  single  claim  of  the  patent  is  in  these  words : 

•*The  process  of  suspending  a  cable  or  conductor,  consisting— First,  in  run- 
ning a  wire  of  steel  or  other  suitable  material  from  one  support  to  another 
and  drawing  it  taut;  secondly,  in  hanging  the  cable  or  conductor  in  loose 
festoons  therefrom;  thirdly,  in  placing  over  the  wire  and  cable  or  conductor 
fi  clamp  for  holding  them  together;  and,  fourthly,  in  moving  this  clamp 
along,  and  applying  tarred  marline  or  other  Suitable  material  In  rear  of  li 
in  the  form  of  a  spiral  or  coil,  around  the  wire  and  cable  or  conductor, 
substantially  as  specified." 

In  his  brief  the  counsel  for  the  appellee  states  that  "in  the  present 
case  the  principal  objection  to  the  patent  is  that  it  does  not  describe 
a  patentable  process,"  thereby  meaning  that  there  can  be  no  valid 
patent  tor  a  process  accomplished  wholly  by  mechanical  steps. 
But  the  learned  judge  below  carefully  avoided  the  decision  of  that 
question,  and,  we  think,  the  question  ought  not  to  be  considered 
by  us  upon  this  appeal.  Hence  in  our  further  review  of  the  case 
we  will  confine  ourselves  to  the  single  question  whether  the  im- 
provement described  in  the  patent  in  suit  upon  its  face  is  so  mani- 
festly destitute  of  patentable  novelty  that  the  court  below  was  jus- 
tified in  deciding  adversely  to  the  complainant  upon  demurrer  to  the 
biU. 

Undoubtedly,  want  of  patentability  may  be  adjudged  upon  demur- 
rer, but  only  in  exceptional  cases,  where  the  question  is  entirely 
free  from  doubt.  Ordinarily,  a  patent  should  not  be  defeated  with- 
out a  hearing  upon  proofs.  Thus,  in  New  York  Belting  &  Packing 
Co.  V.  New  Jersey  Car-Spring  &  Rubber  Co.,  137  U.  S.  445,  450, 
II  Sup.  Ct.  193,  34  L.  Ed.  741,  in  reversing  a  decree  sustaining 
a  demurrer  to  a  bill  upon  a  design  patent,  the  supreme  court,  speak- 
ing by  Mr.  Justice  Bradley,  said : 

"Whether  or  not  the  design  is  new  is  a  question  of  fact,  which,  whatever 
oar  impressions  may  be,  we  do  not  think  it  proper  to  determine  by  taking 
Judicial  notice  of  the  various  designs  which  may  have  come  under  our  ob- 
servation. It  is  a  question  which  may  and  should  be  raised  by  answer  and 
settled  by  proper  proofs." 

Acting  upon  these  principles,  this  court  reversed  a  decree  sus- 
taining a  demurrer  to  a  bill  for  the  infringement  of  a  patent  for  a 
design  in  Caldwell  v.  Powell,  19  C.  C.  A.  592,  73  Fed.  488,  39  U.  S. 
App.  214,  Much  that  was  said  by  Judge  Green  in  delivering  the 
opinion  of  the  court  in  that  case  against  sustaining  the  demurrer 
is  applicable  to  the  present  case.  In  Manufacturing  Co.  v.  Scherer, 
40  C.  C.  A.  491,  100  Fed.  459,  the  circuit  court  of  appeals  of  the 
Sixth  circuit  reversed  a  decree  sustaining  a  demurrer  to  a  bill  for 
the  infringement  of  a  patent  for  an  improvement  in  band-shells  for 
wheel  hubs,  holding  "that  the  presumption  of  validity  from  the  issu- 
ing of  the  patent  is  not  so  clearly  overcome  by  the  application  of 
common  knowledge  as  to  warrant  us  in  refusing  to  allow  the  com- 
plainant to  go  to  the  issue  on  the  proof."    The  case  of  Beer  v. 
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Walbridge,  40  C.  C.  A.  496,  100  F'ed.  465,  in  which  the  circuit  court 
of  appeals  of  the  Second  circuit  reversed  a  decree  sustaining  a  de- 
murrer to  a  bill  for  infringement  of  a  patent,  is  a  valuable  precedent. 
Judge  Wallace  there  well  said:  "The  question  whether  or  not  a 
given  improvement  involves  invention  is  one  upon  which  judicial 
minds  divide  in  very  simple  cases."  Again,  he  made  the  following 
observations,  which  are  pertinent  to  the  case  we  have  in  hand: 

"But  a  patent  carries  with  it  a  presumption  of  novelty,  and  the  trained 
experts  of  the  patent  office  have  decided  that  what  was  done  by  the  patentee 
arose  to  the  dignity  of  an  inyentlon.  Whether  it  was  an  obvious  thing  or  not 
is  a  question  of  fact,  and  if  it  should  appear  that  upon  the  introduction  of 
the  patented  article  It  commended  itself  to  the  public,  and  was  accepted  2l8 
supplying  what  had  long  been  wanted,  and  obtained  an  extensive  sale  and 
use,  these  facts  might  be  decisive.'* 

As  this  case  is  now  presented,  we  are  not  prepared  to  declare 
that  the  Chinnock  improvement  was  an  obvious  one,  and  wholly 
lacking  in  patentable  novelty  and  utility.  Giving  due  weight  to  the 
presumption  in  favor  of  the  validity  of  the  patent  and  to  the  aver- 
ment of  the  complainant's  bill,  and  guided  by  the  above-cited  au- 
thorities, we  think  that  the  question  of  patentability  here  should 
be  determined  upon  proofs. 

The  decree  of  the  circuit  court  sustaining  the  demurrer  and  dis* 
missing  the  bill  is  reversed,  and  the  cause  is  remanded  to  that  court 
for  further  proceedings. 


THOMSON-HOUSTON  ELECTRIC  CO.  v.  MAHAR  et  aL 

(Circuit  Court,  S.  D.  New  York.    July  6,  1898.) 

Patents— Akticipation— Trolley  Railways. 

The  Van  Depoele  patent.  No.  495,443,  for  a  travelingr  contact  for  elec- 
tric railways,  as  to  claims  2,  4,  6^  7,  8,  12,  and  16,  was  anticipated  by 
claims  In  patent  No.  424,695,  granted  to  the  same  inventor. 

In  Equity.     Suit  for  infringement  of  patent.     On  final  hearing. 

Frideric  H.  Betts,  F.  P.  Fish,  and  L.  F.  H.  Betts,  for  complainant. 
C.  E.  Mitchell  and  Wm.  C.  Witter,  for  defendants. 

LACOMBE,  Circuit  Judge.  This  cause  comes  here  under  cir- 
cumstances which  foreclose  the  judgment  of  this  court,  and  require 
but  the  briefest  statement  of  conclusions.  The  suit  is  for  infringe- 
ment of  letters  patent  to  Charles  J.  Van  Depoele,  No.  495,443.  The 
claims  alleged  to  be  infringed  are  Nos.  2,  4,  6,  7,  8,  12,  and  16.  Upon 
application  for  preliminary  injunction,  this  court  held  that  claims 
6,  7,  8,  12,  and  16  were  valid  and  infringed;  but  upon  appeal  the 
circuit  court  of  appeals  reversed  that  decision,  holding  that  said 
claims  were  all  anticipated  by  claims  in  an  earlier  patent  to  the  same 
inventor  (No.  424,695).  Thomson-Houston  Electric  Co.  v.  Hoosick 
R.  Co.,  27  C.  C.  A.  419, 82  Fed.  461.  Thereupon  complainant,  having 
amended  by  inserting  proper  allegations  as  to  claims  2  and  4  (not  in 
the  original  bill),  applied  again  for  a  preliminary  injunction,  iJpon  the 
ground  that  claims  2  and  4  did  not,  in  terms,  contain  the  element  of 
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a  "spring"  or  "weight,"  and  therefore  were  not  within  the  cited  claims 
of  the  earlier  patent,  all  of  which  contained  such  spring  or  weight  as 
an  essential  element.  Being  satisfied  that  the  device  of  claims  2  and 
4  would  operate  without  the  spring  or  weight,  this  court  concluded 
that  the  principle  laid  down  in  Dearing  v.  Harvester  Works,  155 
U.  S.  286,  15  Sup.  Ct.  118,  39  L.  Ed.^153,  applied,  and  granted  injunc- 
tion. Upon  appeal,  however,  the  circuit  court  of  appeals  held  that, 
although  not  expressed  therein,  the  spring  or  weight  of  the  earlier 
patent  must  be  read  into  these  claims,  to  make  them  operative. 
Thomson-Houston  Electric  Co.  v.  Union  R.  Co.,  30  C.  C.  A.  313,  86 
Fed.  636.  Of  course,  as  soon  as  that  element  is  read  into  them  they, 
are  practically  the  same  as  the  other  claims  already  found  to  be  antici- 
pated by  the  earlier  patent.  It  is  apparent  that  the  decisions  of  the 
court  of  appeals  are  not  of  a  character  to  be  eliminated  by  further 
proof.  Upon  the  entire  body  of  the  evidence  this  court  is  satisfied,  as 
it  was  before,  that  the  inventions  covered  by  the  claims  in  suit  were 
most  meritorious;  that  Vaii  Depoele  was  the  original  and  first  in- 
ventor; that  there  was  nothing  in  the  art  that  anticipated,  or  that  de- 
prived his  invention  of  patentable  novelty,  unless  it  be  in  his  own 
earlier  patent;  that  defendants'  devices  infringe;  that,  as  to  the 
subcombination  of  claims  2  and  4,  the  surmise  of  this  court  on  pre- 
liminary injunction  that  it  would  operate  without  the  spring  or 
weight  is  shown  to  be  correct.  Nevertheless  this  court  must  conform 
to  the  expressed  opinion  of  the  circuit  court  of  appeals,  and  hold  all 
the  claims  relied  on  to  be  void,  because  anticipated  by  claims  in 
Van  Depoele's  earlier  patent.  The  views  heretofore  expressed  as  to 
the  effect  of  disclaimer  of  claim  9,  and  as  to  failure  to  enter  disclaimer 
as  to  claims  6,  7,  8,  12,  and  16,  are  unchanged. 
The  bill  should  be  dismissed,  for  reasons  stated. 


INDUSTRIAL  MFG.  GO.  T.  WILGOX  ft  GIBBS  SEWING  MAOH.  Oa 

(Circuit  Court  of  Appeals,  Tliird  Circuit    Deoemb^  26^  1901.) 

Na4. 

PATmrre— IwFRTHOBMENT— Sbwtoo  MACHmB  Trimmer. 

The  Bigelow  patent,  No.  263,467,  covered  a  combination,  with  a  par- 
ticular class  of  sewing  machines,  of  any  automatic  trimmer  to  trim  ahead 
of  the  sewing;  one  form  of  such  trimmer  being  shown  in  the  drawings 
and  described  in  the  specification.  Patent  No.  841,790,  subsequently 
granted  on  a  diTislon  of  the  same  application,  claimed  a  combination 
with  the  sewing  mechanism  of  any  sewing  machine  of  a  trimmer  de- 
scribed, which  was  substantially  that  shown  in  No.  263,467.  Ueld,  that 
the  trimming  device  so  shown  in  the  earlier  patent  was  an  essential 
element  of  the  combination  therein  claimed  and  could  not  be  made  the 
basis  of  the  later  patent,  and  the  latter  was  therefore  Yoid. 

Appeal  from  the  Circuit  Court  of  the  United  SUtes  for  th^  Distria 
of  New  Jersey. 

For  opinion  below,  sec  no  Fed.  2ia 

A.  B.  Stoughton,  for  appellant 
A.  C.  Paul,  for  appellee^ 
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Before  ACHESON  and  DALLAS,  Grcuit  Judges,  and  KIRK- 
PATRICK,  District  Judge. 

KIRKPATRICK,  District  Judge.  The  bill  df  complaint  in  this 
cause  was  filed  charging  defendant  with  infringement  of  letters  pat- 
ent No.  341,790,  dated  May  11,  1896,  which  is  founded  upon  a  di- 
visional application  /oi  an  original  application,  filed  June  5,  1879,  and 
patented  August  29,  1882,  No.  263,467.  The  patentee  states  that  the 
invention  relates  to  "trimming"  devices  on  sewing  machines,  in  which 
two  shear  cutting  edge3,  one  stationary  and  the  other  moving  or 
movable,  are  employed. 

The  claims  of  the  patent  are  four  in  number,  and  are  as  follows : 

"(1)  In  a  sewing  and  trimming  machine,  and  in  combination  with  the  stitch 
forming  mechanism  thereof,  a  shear  trimmer  comprising  a  fixed  and  movable 
cutter,  having  for  its  movable  cutter  a  bar  or  plate  provided  with  the  cutting 
edge  at  one  end,  and  being  adjustable  lengthwise  on  its  carrier,  to  regulate 
the  position  of  said  cutting  edge  relatively  to  the  sewing  mechanism  and  to 
the  cutting  edge  of  the  co-operating  cutter,  substantially  as  described. 

"(2)  In  a  sewing  and  trimming  machine,  and  in  combination  with  the 
stitch  forming  mechanism  thereof,  a  shear  trimmer  having  a  movable  cutter 
or  blade,  and  a  stationary  co-operating  cutter  or  blade,  each  adjustable  inde- 
pendently of  the  other,  to  regulate  the  position  of  its  cutting  edge  relatively 
to  the  sewing  machine  and  to  the  edge  of  the  co-operating  cutter,  the  sta- 
tionary cutter  or  blade  being  formed  of  a  bar  or  plate  with  the  cutting  edge 
at  one  end,  and  the  two  cutters  having  their  edges  h^d  in  contact  by  spring 
pressure,  substantially  as  described. 

"(3)  In  a  sewing  and  trimming  machine,  and  in  combination  with  the 
stitch  forming  mechanism  of  the  sewing  machine  and  the  movable  blade 
or  cutter  of  the  trimming  device,  a  stationary  cutter  formed  of  a  bar  or  plate 
provided  with  the  cutting  edge  at  one  end,  and  being  adjustable  lengthwise, 
to  regulate  the  position  of  said  cutting  edge  relatively  to  the  sewing  mechan- 
ism and  to  the  cutting  edge  of  the  movable  cutter,  said  cutters  having  their 
edges  held  in  contact  with  each  other  by  spring  pressure  in  cutting,  and 
thereby  having  a  shear  action  suited  to  divide  knit  goods  and  other  textile 
fabrics,  substantially  as  described. 

"(4)  In  a  seeing  and  trimming  machine,  and  in  combination  with  the  work 
plate  and  stitch  forming  mechanism  of  the  sewing  machine,  and  with  the 
movable  cutter  of  a  shear  trimming  device,  a  stationary  co-operating  cutter 
formed  of  a  bar  or  plate  and  a  support  below  the  work  plate,  to  which  sup- 
port said  bar  is  secured,  said  bar  having  the  cutting  edge  at  its  upper  end 
and  being  adjustable  lengthwise,  to  regulate  the  position  of  said  cutting  edge 
relatively  to  the  work  plate  and  stitch  forming  mechanism  and  to  the  cutting 
edge  of  the  movable  cutter,  substantially  as  described." 

What  is  claimed  to  be  new  consists,  in  combination  with  the  stitch 
forming  mechanism  of  any  sewing  machine,  of  a  shear  trimmer  com- 
posed of  a  fixed  and  movable  cutter  held  together  by  spring  pressure, 
said  cutters  being  adjustable  lengthwise,  independently  of  each  other, 
so  as  to  regulate  the  position  of  their  cutting  edges  to  the  sewing 
mechanism  of  each  other,  substantially  as  described. 

The  record  shows  that  at  the  same  time  that  application  was  made 
for  the  patent  in  suit  the  patentee  made  application  for  another  pat- 
ent, which  was  granted,  and  is  known  as  No.  263,467,  for  an  invention 
relating  to  a  trimming  attachment  to  the  class  of  buttonhole  and 
zigzag  or  regular  stitch  sewing  machines  which  should  operate  to 
prepare,  in  any  direction  across  the  fabric  to  be  overseamed,  a  suit- 
able edge  by  turning  said  fabric  in  advance  of  overseaming  the  same. 
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The  device,  which  is  shown  to  accomplish  the  purpose,  is  described 
at  length  in  the  specification,  and  lacks  only  adjustability  to  be  identi- 
cal with  that  which  is  claimed  to  be  new  in  the  patent  in  suit.  One 
claim  of  this  patent  reads  as  follows : 

"In  combination  with  the-stltch  forming  mechanism  of  an  overedge  sewing 
inachine,  an  automatic  trimmer  arranged  to  act  in  advance  of  said  mechan- 
ism, and  In  the  line  of  the  seam,  so  that  said  mechanism  can  operate  to  lay 
its  stitches  across  or  over  the  edge  or  edges  cut  by  said  trimmer,  substan- 
tially as  described." 

The  new  thing  patented  in  No.  263,467  (division  "A")  was  a  com- 
bination of  the  stitch  forming  mechanism  of  an  overedge  sewing 
machine  with  an  automatic  trimmer  to  act  in  advance  thereof,  one 
form  of  which  trimmer  should  be  substantially  as  described.  It  is 
not  for  a  combination  of  stitch  forming  mechanism  of  an  overedge 
sewing  machine  with  a  trimmer  not  described  or  its  equivalent.  The 
patent  was  granted,  not  for  the  idea  of  trimming,  but  as  the  means 
employed  to  accomplish  the  result.  One  of  these  means  is  described 
and  set  forth  in  the  specification,  and  is,  except  as  to  adjustability, 
the  same  as  set  out  in  division  "B,"  the  patent  in  suit. 

It  is  urged  that  because  the  patentee  says,  in  his  division  "A"  ap- 
plication, that  he  does  not  limit  himself  to  the  means  described  therein 
for  the  accomplishment  of  his  purpose,  he  thereby  excludes  those 
means.'  As  we  construe  the  phrase,  it  shows  a  clear  intention  to 
include  within  the  scope  of  the  patent  all  forms  of  trimmers  existing 
or  to  be  devised,  and  surely  the  only  form  shown.  That  this  was  the 
interpretation  given  to  it  at  the  patent  office  is  evidenced  by  the  fact 
that  the  device  of  the  Borton  patent.  No.  263,660,  which  was  brought 
into  interference  with  Bigelow,  No.  263467  (division  "A"),  though  it 
did  not  Have  the  specific  device  shown  in  the  Bigelow  application, 
was  held  to  be  an  infringement  thereon.  Can  it  be  concluded  that  if 
Borton  had  had  the  specific  device  shown  in  the  drawings  of  Bigelow 
the  same  result  would  not  have  been  reached  ?  Of  course  not.  The 
claim  of  No.  263,467  (division  "A")  was  broad  enough,  not  only  to 
include  the  trimming  device  shown  therein  and  referred  to  as  substan- 
tially as  described,  but  its  equivalent,  shown  in  the  Borton  patent. 
Moreover,  the  proof  is  that  the  specific  trimmer  described  in  patent 
No.  263,467  was  and  is  essential  to  the  successful  operation  of  the 
apparatus  there  shown;  that  it  is  a  necessary  element  of  the  com- 
bination there  claimed.  Without  that  specific  trimmer,  the  patent 
was  worthless.  As  has  been  said,  patent  No.  341,790  (division  "B")  is 
not  for  the  trimmer  described  therein  as  a  distinct  element,  but  for 
a  combination  which  includes  a  trimmer  which  performs  the  same 
functions  as  the  trimmer  described  in  No.  263,467.  We  fail  to  find 
any  patentable  improvement  disclosed  in  the  trimmer  described  in 
No.  341,790  (division  "B")  upon  the  trimmer  described  in  the  speci- 
fication of  No.  263,467  (division  "B").'  It  was  in  no  sense  "a  sepa- 
rate invention,  distinctly  different  and  independent  from  that  covered 
by  the  first  patent,"  and  therefore  falls  within  the  principle  of  Miller 
V.  Manufacturing  Co.,  151  U.  S.  186,  14  Sup.  Ct.  310,  38  L.  Ed.  121. 
It  seems  clear  that  the  combinations  of  the  division  "B"  'patent,  as 
respects  the  trimmer,  fall  within  the  broad  claims  of  patent  No. 
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263,467  (division  "A")  in  relation  thereto,  and  could  have  been  al- 
lowed therein.  From  what  has  been  said  it  follows  that  the  trimmer 
shown  in  the  drawings  and  described  in  the  specifications  of  patent 
No.  263,467  (division  "A"),  when  used  in  combination  with  the  sew- 
ing mechanism  described  therein,  was  protected  from  public  use  by 
the  issuance  of  said  patent,  and  that  when  said  patent  expired  by 
limitation  the  said  trimmer  became  free  to  the  public.  At  the  same 
time  the  trimmer  of  the  patent  in  suit  (division  "B"),  which  discloses 
no  patentable  improvement  upon  the  one  described  in  patent  No. 
263,467  (division  "A"),  also  became  free  to  public  use  when  combined 
with  the  sewing  mechanism  of  the  sewing  machine  described  therein. 
Exhibit  "Defendant's  Machine"  shows  the  sewing  machine  referred 
to  in  patent  No.  263467,  and  the  trimmer  claimed  in  No.  341,790.  If 
the  patent  No.  341,790  (division  "B")  can  be  sustained,  it  must  be 
upon  a  construction  so  narrow  that  the  defendant's  device  does  not 
infringe. 

The  decree  of  the  circuit  court  must  be  reversed,  and  the  record  re- 
mitted, with  instructions  to  dismiss  the  complainant's  bilL 


ELECTRIC  STORAGE  BATTERY  00.  v.  BELKNAP  et  aL 

(Circuit  Court,  N.  D.  New  York.    December  19,  1901.) 

Patents— Ikpringembnt—Storagk  Batteries. 

The  Brush  patent,  No.  337,299,  for  improvements  In  secondary  bat- 
teries, held  infringed  by  the  electrode  of  the  Sperry  patent.  No.  660.228, 
on  motion  for  preliminary  injunction. 

In  Equity.  Suit  for  infringement  of  patent.  On  motion  for  pre- 
liminary injunction. 

The  complainant,  who  is  the  owner  of  letters  patent.  No.  337,299,  granted 
to  Charles  F.  Brush,  March  2,  1886,  for  Improvements  in  secondary  bat- 
teries, moves  for  a  preliminary  injmiction  restraining  the  defendants  from 
infringing  claims  Nos.  1,  2,  8,  7,  9,  10,  and  12.  Few  patents  have  been  so 
frequently  before  the  courts.  For  more  than  a  dozen  years  it  has  been  the 
subject  of  fierce  and  persistent  attack,  but  has  always  been  sustained. 
Electrical  Accumulator  Co.  v.  Jullen  Electric  Co.  (O.  C.)  38  Fed.  117,  128- 
131;  Brush  Electric  Co.  v.  Same  (O.  O.)  41  Fed.  679;  Same  v.  ElecUical  Ac- 
cumulator Co.  (C.  C.)  47  Fed.  48,  aflirmed  in  2  C.  C.  A.  682,  52  Fed.  130; 
Id.  50  Fed.  833;  Brush  Electric  Co.  v.  MUford  &  H.  St  Ry.  Co.  (C.  O.)  58 
Fed.  387;  Hatch  Storage  Battery  Co.  v.  Electric  Storage  Battery  Co.,  41  G. 
C.  A.  133,  100  Fed.  975.  The  sole  question  is  one  of  Infringement  At  the 
argument  it  was  conceded  that  if  complainant's  affidavits  correctly  describe 
the  defendants'  electrodes  infringement  is  established.  The  defendants  have, 
however,  introduced  a  number  of  affidavits,  contradicting  those  of  the  com- 
plainant, tending  to  show  that  their  electrodes  are  made  by  the  forming 
process  described  in  an  Italian  patent  granted  to  Brush,  which  patent  has 
expired.  A  description  of  this  process  is  found  in  "Division  D**  of  the 
English  patent  No.  3,106,  of  December,  1882.  If  the  complainant's  right  to 
an  injunction  depended  upon  the  establishment  of  all  the  facts  alleged  in 
the  moving  papers  it  is  quite  possible  that  the  court  would  hesitate  to  issue 
the  writ,  in  accordance  with  the  rule  that  a  genuine  issue  of  fact  upon  a 
vital  point  should  not  be  decided  upon  affidavits.  But  the  complainant  In- 
sists that,  on  their  own  papers,  the  defendants  have  not  shown  a  defense, 
and  that  upon  the  entire  record,  th<e  charge  of  infringement  is  proved  beyond 
the  peradventure  of  a  doubu 
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John  R.  Bennett,  for  complainant. 
William  A.  Redding,  for  defendants. 

COXE,  District  Judge  (after  stating  the  facts).  The  concessions 
at  the  argument  have  limited  tfie  controversy  to  the  single  proposi- 
tion, is  the  defendants'  electrode  the  one  described  in  "Division  D" 
of  the  expired  Italian  patent?  Almost  every  conceivable  question 
as  to  the  scope  of  the  invention  and  the  construction  of  the  claims 
has  been  decided  in  previous  litigations.  The  effect  of  the  expira- 
tion of  the  Italian  patent  upon  the  patent  in  suit  received  care- 
ful attention  both  in  the  circuit  court  and  in  the  circuit  court  of 
appeals.  It  was  held  that  the  patent  in  suit  covers  the  pioneer  in- 
vention of  Mr.  Brush  made  prior  to  the  winter  of  1880  and  that  the 
Italian  patent  relates  to  an  entirely  different  and  subsidiary  inven- 
tion made  in  the  spring  of  1882.  The  former  is  for  the  broad  in- 
vention of  a  storage  battery  electrode  consisting  of  a  support  coated 
or  combined  with  the  absorptive  substance,  active  material  or  ma- 
terial adapted  to  become  active,  which  is  mechanically  applied  prior 
to  immersing  in  the  batterv  Hquid.  Brush  Electric  Co.  v.  Milford 
&  H.  St.  Ry.  Co.  (C.  C.)  58  Fed.  387,  390.  The  latter  is  for  an  ele- 
ment, "formed"  Plants-wise,  composed  of  or  coated  with  a  solid 
coherent  and  malleable  metallic  mass.  In  the  language  of  the  cir- 
cuit court  of  appeals  of  the  second  circuit  "The  electrodes  of  the 
respective  patents  are  different  things  and  one  does  not  interfere 
with  the  other."  Electrical  Accumulator  Co.  v.  Brush  Electric  Co., 
2  C.  C.  A.  682,  52  Fed.  130,  140.  If  "Division  D"  describes  the  elec- 
trode of  the  defendants,  No.  337,299  would  not  be  in  existence  to- 
day ;  the  patent  was  upheld  because  the  court  drew  a  sharp  distinc- 
tion between  the  electrode  of  "Division  D"  and  the  type  to  which  the 
defendants'  electrode  clearly  belongs.  The  defendants'  electrode 
is  made  pursuant  to  the  formula  of  the  patent  granted  to  Elmer  A. 
Sperry,  October  23,  1900.  The  description  of  the  electrode  and 
method  of  constructing  it  is  more  concise  than  that  found  in  the 
depositions  of  the  experts.    The  specification  says : 

"My  Invention  Is  an  Improvement  !n  the  plates  or  elements  of  secondary 
or  storage  batteries;  and  said  invention  consists  in  a  plate  or  element  com- 
posed of  a  sustaining  sheet  or  body  of  lead  or  other  similar  and  equivalent 
material  to  which,  as  to  one  or  both  sides,  is  applied  or  in  any  suitable 
manner  attached  a  mass  consisting  of  a  mechanical  mixture  of  lead  par- 
ticles, oxides  of  lead,  and  an  alkali-metal  salt  moistened  with  a  solution 
of  a  hydroxide  of  the  alkali  metals.  ♦  ♦  •  The  mixture  of  the  lead,  the 
oxide  or  oxides,  and  the  alkali-metal  salt  or  salts  is  diluted  until  it  reaches 
the  consistency  of  thick  dough,  and  while  being  vigorously  stirred  there  is 
added  a  solution  of  hydroxide  of  an  alkali  metal — such,  for  instance,  as  liquid 
ammonia  diluted  to  from  three-fifths  to  one-fourth  with  distilled  water. 
When  the  mass  has  been  thus  thinned  down  to  a  condition  which  permits 
it  to  be  readily  spread  over  a  conducting  plate  or  grid,  it  will  be  found  to 
have  the  property  of  setting  peculiar  to  cement.  It  is  then  applied  in  any 
convenient  manner  to  the  plate  or  grid  and  is  by  preference  caused  to  adhere 
thereto  as  a  closely-coherent  mass  compacted  by  pressure  in  a  mold.  •  •  • 
In  making  up  the  compound  above  described  the  proportions  of  metallic 
lead  and  lead  oxide  may  be  greatly  varied,  the  proportion  of  salt  employed 
being  generally  determined  by  the  relative  amount  of  the  oxide  present,  and 
not  usually  more  than  a  few  per  cent.  I  have  found,  for  example,  that  very 
serviceable  plates  may  be  produced  by  the  use  of  from  eighty  to  eighty-five 
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per  cent  of  finely-divided  lead,  from  fifteen  to  twenty  per  cent  of  the  oxide 
of  lead,  and  an  admixture  of  a  salt,  such  as  sulphate  of  ammonium,  amount- 
ing to  about  one  twenty-fifth  of  the  whole  mass." 

The  -second  claim  of  the  Sperry  patent  is  as  follows : 
**2.  A  storage-battery  element  consisting  of  a  supporting  grid  or  i^ate 
having  a  coating  attached  thereto,  said  coating  primarily  composed  of  finely- 
divided  metallic  lead,  lead  oxide  and  an  alkali-metal  salt,  moistened  with 
a  solution  of  a  hydroxide  of  the  allcali  metals,  substantially  as  set  forth.*' 

Comparing  this  language  with  that  of  the  patent  in  suit,  it  will 
be  found  that  an  electrode  so  constructed  is  unquestionably  within 
several  of  the  claims.    For  instance,  the  first,  which  is  as  follows :. 

"A  secondary-battery  element  or  electrode  consisting  of  a  plate  or  suitable 
support  primarily  coated  or  combined  with  mechanically  applied  active  ma- 
terial or  material  adapted  to  become  active,  substantially  as  set  forth." 

In  the  Milford  &  H.  St.  Ry.  Case  (C.  C.)  58  Fed.  387,  391,  Judge 
Colt  describes  the  invention  as  follows : 

"The  Brush  invention  Is  simple  and  easily  understood.  There  is  (1)  the 
supporting  plate;  (2)  the  active  material  mechanically  applied  thereto;  (3) 
the  active  material  held  to  the  plate  by  pressure,  or  by  a  sheet  of  porous 
nonconducting  material.  It  is  the  combination  of  these  elements  in  the 
formation  of  the  secondary  battery  which  is  covered  by  the  patent  in  suit 
By  this  means  Brush  produced  the  first  commercial  storage  battery  ever 
made." 

Can  there  be  a  doubt  that  the  defendants'  electrode  has  each  of 
these  features?  It  is  thought  not.  But  the  defendants  insist  that 
their  plates,  after  leaving  the  molds,  are  put  through  a  long  pre- 
liminary "forming"  process,  which  distinguishes  them  from  the 
Brush  electrodes.  It  should  be  observed,  imprimis,  that  the  claims  are 
for  an  (one)  electrode,  not  two  electrodes  associated  together  (Elec- 
trical Accumulator  Co.  v.  Julian  Electric  Co.  [C.  C]  38  Fed.  122, 
124),  and  they  are  not  for  a  secondary  battery.  It  would  seem, 
therefore,  when  the  defendants  are  shown  to  have  made  an  elec- 
trode, which  is  clearly  an  infringement,  that  it  can  matter  little  what 
they  subsequently  do  with  it.  As  to  the  defendants'  positive  elec- 
trode there  seems  to  be  no  answer  whatever  to  the  charge  of  in- 
fringement. Their  hydrogen  element  is  subjected  to  a  reducing 
treatment  occupying  eleven  days,  but  not  the  oxygen  element.  At 
the  end  of  the  eleven  days  the  negative  element  is  connected  with 
the  positive  element  to  which  the  active  material  has  previously  been 
mechanically  applied  and  both  the  positive  and  negative  plates  are 
subjected  to  a  charging  current  for  six  days.  This  is  precisely 
what  is  done  to  all  the  positive  plates  made  under  the  Brush  pat- 
ent and  is  known  as  the  "factory  charge."  The  testimony  appears 
to  be  uncontradicted  that  this  initial  charge  when  appli/^d  to  the 
Brush  plates  occupies  from  six  to  seven  days.  The  defendants'  con- 
tention would  seem  to  lead  to  the  logical  conclusion  that  they  may 
use  a  plate  confessedly  constructed  under  the  Brush  patent  and 
escape  infringement  by  associating  it  with  a  plate  that  does  not  in- 
fringe. But  the  court  is  convinced  that  both  of  the  defendants'  ele- 
ments infiinge.  The  so-called  "forming"  process  is  not  a  forming 
process  as  that  term  has  been  understood  in  the  art  and  interpreted 
by  the  courts.     The  active  material  has  all  been  mechanically  ap-* 
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plied  to  the  plates  before  being  placed  in  the  battery  fluid,  there  is, 
therfore,  nothing  to  form.  The  defendants'  so-called  forming  proc- 
ess is  simply  a  prolonged — unnecessarily  prolonged  it  would  seem — 
charging  process. 

This  effort  to  evade  the  patent  is  not  new.  It  was  attempted  years 
ago  and  a  similar  process  was  aptly  termed  by  the  court  to  be  "a 
retarded  charging  process."  58  Fed.  387,  394.  The  court  is  con- 
vinced that  the  defendants'  electrode  is  nearer  the  structure  of  the 
claims  than  several  devices  heretofore  held  to  be  infringements. 
The  result  of  a  decision  in  defendants'  favor  will  be  the  death  blow 
to  the  complainant's  patent,  for  anyone  can  then  avoid  it  who  has 
wit  enough  to  make  inconsequential  changes  in  the  ingredients  of 
the  active  material,  or  in  the  treatment  of  the  electrode  after  being 
placed  in  the  battery  fluid.  The  patent  is  too  firmly  established  by 
an  almost  unprecedented  series  of  decrees  and  its  claims  have  been 
too  often  interpreted  to  secure  broadly  the  highly  meritorious  in- 
vention of  Mr.  Brush,  to  warrant  any  judicial  experimentation  at 
this  late  day.  Reference  has  recently  been  made  by  defendants' 
counsel  to  Brush  patent  No.  266,089.  It  will  be  remembered  that 
at  the  argument  the  issue  was  narrowed  to  the  single  proposition 
whether  or  not  the  defendants'  plates  were  made  pursuant  to  "Di- 
vision D"  of  the  expired  Italian  patent ;  "Division  D"  of  the  English 
patent  being  agreed  upon  as  an  accurate  translation.  The  mate- 
riality of  No.  266,089  has  not  been  pointed  out  and  the  court  is 
unable  to  perceive  how  it  affects  in  any  way  the  present  issue.  The 
court  has  not  lost  sight  of  the  defendants'  plea  to  be  permitted  to 
give  a  bond,  but  whatever  argument  is  made  upon  the  so-called 
"equities"  of  the  situation  is  met  and  answered  by  the  single  propo- 
sition that  the  complainant  is  right  and  the  defendants  are  wrong — 
knowingly  and  deliberately  wrong. 

It  is  thought  that  a  construction  of  all  the  claims  involved  is  un- 
necessary and  unwise  upon  a  motion  for  an  injunction.  An  order 
restraining  the  infringement  of  the  first  three  claims  will  answer 
every  purpose  and  such  "an  order  may  be  entered. 


THE  CZARINA. 

(District  Court,  N.  D.  California.    November  1,  1001.) 

No.  11,965. 

L  Towage— Loss  op  Tow— Liability  op  Tug. 

The  obligation  of  a  tug  is  to  use  ordinary  care  and  diligence  with 
respect  to  all  matters  connected  with  the  service  she  has  engaged  to 
perform,  and  a  mere  error  of  Judgment  on  the  part  of  the  master  will 
not  render  her  liable  for  the  loss  of  the  tow,  unless  the  error  was  so 
gross  that  it  would  not  have  been  made  by  a  master  of  ordinary  pru- 
dence and  judgment 

9.  Sake— Loss  op  Rapt— Temporabt  Abandonment. 

A  steamship  engaged  to  tow  a  large  raft  of  timber  from  Puget  Sound 
to  San  Francisco,  and  when  within  two  days'  sail  of  the  latter  port 
the  hawser  parted,  and  the  tow  went  adrift  A  strong  wind  was  blow- 
ing, and  the  sea  was  so  rough  as  to  make  it  unsafe,  in  the  Judgment 
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of  the  master,  to  attempt  to  recover  it  at  the  time,  or  to  remain  near 
it  during  the  night;  and  he  was  also  of  the  opinion  that  he  could  not 
keep  it  in  sight  if  he  remained,  and  would  lose  his  bearings.  Under 
such  circumstances,  he  proceeded  to  a  port,  where  he  communicated 
with  his  owners,  and  on  the  next  morning  and  for  two  days  following 
he  searched  for  the  raft,  but,  owing  to  fog,  was  unable  to  find  it.  It 
was  recovered  three  weeks  later  by  another  vessel,  450  miles  southwest 
of  San  Francisco,  and  brought  in,  but  in  a  damaged  condition.  Held^ 
that  as  it  did  not  appear  that  the  master  erred  in  his  judgment,  or  that 
he  could  have  kept  the  raft  in  sight  and  recovered  it  if  he  had  re- 
mained in  the  vicinity,  his  action  in  leaving  it  was  not  such  negligence 
as  rendered  the  steamer  liable  for  the  damages  sustained  by  its  owners. 

In  Admiralty.  Action  against  the  steamer  Czarina  for  damages 
for  breach  of  a  towage  contract. 

Page,  McCutchen,  Harding  &  Knight,  for  libelant, 
Andros  &  Frank,  for  claimant. 

DE  HAVEN,  District  Judge.  This  action  was  brought  against 
the  steamer  Czarina  to  recover  damages  for  alleged  breach  of  a 
contract  for  the  towage  of  a  raft  of  piles  and  spars  from  Puget 
Sound  to  the  port  of  San  Francisco.  The  contract,  so  far  as  re- 
lates to  the  question  involved  in  this  case,  is  contained  in  the  fol- 
lowing offer  made  by  the  owners  of  the  Czarina  and  accepted  by 
the  libelant  on  July  12,  1899: 

"  ♦  ♦  ♦  We  herewith  offer  to  tow  the  raft  now  at  Puget  Sound  to 
San  Francisco  ♦  ♦  ♦  f or  the  sum  of  twenty-seven  hundred  and  fifty  dol- 
lars ($2,750);  and  we  to  deliver  raft  at  Arctic  Oil  Works  Wharf,  or  as  close 
thereto  as  it  Is  possible  to  get  it.  Your  company  to  furnish  the  hawser. 
This  price  is  on  the  basis  of  *no  cure,  no  pay.*  Steamship  Czarina  to  be  em- 
ployed for  this  purpose.  We  will  also  furnish  free  passage  for  three  men 
by  said  steamer,  and  the  towing  hawser  is  to  be  coiled  on  top  of  raft  upon 
arrival  at  destination.    ♦    ♦    ♦" 

The  Czarina  left  Seattle  for  San  Francisco  August  26,  1899,  with 
the  raft  in  tow,  and  so  proceeded  on  her  voyage  until  6  o'clock  on 
the  morning  of  September  7th  following,  when  at  a  point  a  little 
north  of  Point  Arena,  and  about  20  miles  off  the  coast,  the  hawser 
by  which  it  was  towed  parted,  and  the  raft  went  adrift  upon  the 
ocean.  The  raft  was  recovered  by  the  steamer  San  Pedro  about 
three  weeks  later,  450  miles  south  of  where  it  went  adrift.  When 
recovered  it  was  in  a  damaged  condition,  many  of  its  timbers  hav- 
ing been  lost.  The  .raft  was  of  the  value  of  $80,000,  when  it  left 
Seattle,  and  it  is  alleged  in  the  libel  that  the  timber  lost  from  it 
while  it  was  adrift  was  of  the  value  of  $8,400.  The  libelant  seeks 
in  this  action  to  recover  as  damages  the  value  of  the  timber  lost, 
and  also  the  expense  incurred  by  it  in  having  other  tugs  search  for 
the  raft,  and  the  amount  paid  for  towing  it  to  San  Francisco  from 
the  place  where  it  was  found. 

I.  It  will  be  observed  that  under  the  contract  set  out  in  the  fore- 
going letter  the  right  of  the  Czarina  to  receive  the  stipulated  sum 
named  therein  for  towage  was  contingent  upon  the  successful  tow- 
ing of  the  raft  from  Puget  Sound  to  San  Francisco.  This  fact, 
however,  did  not  affect  her  obligation  to  exercise  reasonable  skill 
and  care  in  the  performance  of  the  contract  of  towage.  As  be- 
fore  stated,   the   hawser   by   which   the   Czarina   was   towing  the 
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raft  parted,  and  the  raft  went  adrift.  The  hawser  parted  at  the 
point  where  it  was  spliced  around  a  large  iron  thimble  connected 
with  a  staple  and  chain  made  fast  to  the  Czarina.  It  is  not  directly 
charged  in  the  libel  that  the  hawser  was  cut  by  any  person  con- 
nected with  the  Czarina,  but  upon  the  trial  it  was  contended  that 
such  was  the  fact,  and  at  least  one  witness  gave  it  as  his  opinion 
that  it  was  cut  by  some  person,  basing  that  opinion  upon  the  ap- 
pearance of  the  hawser  at  the  point  where  it  gave  way;  and  that 
portion  of  the  hawser  was  also  introduced  in  evidence  for  the  pur- 
pose of  showing  that  it  had  been  intentionally  cut  by  some  one. 
The  court  would  not  be  warranted  in  so  finding,  except  upon  clear 
and  satisfactory  proof  of  the  fact;  and,  upon  consideration  of  the 
evidence,  I  am  not  satisfied  that  the  hawser  was  cut  by  any  person. 
The  condition  or  appearance  of  the  hawser,  which  it  is  claimed  shows 
that  the  splice  was  cut  by  some  one,  is  not  of  itself  sufficient  proof 
of  the  fact ;  and  there  is  no  other  evidence  tending  to  prove  it,  except 
the  opinion  of  the  witness  before  referred  to.  It  is  not  shown  that 
any  person  connected  with  the  Czarina  had  any  motive  for  casting 
the  raft  adrift.  On  the  contrary,  it  was  to  the  interest  of  the  Czarina 
to  successfully  tow  it  into  San  Francisco.  She  had  already  been  en- 
gaged in  towing  the  raft  for  12  days,  and  in  2  days  more  would  have 
been  able  to  reach  San  Francisco  with  it.  There  was  not  at  the  time 
any  actual  or  apprehended  danger  from  continuing  on  the  voyage 
with  the  raft  in  tow,  and  it  is  difficult  to  beheve  that  any  one  con- 
nected with  the  Czarina  deliberately  cut  the  hawser,  endangering  the 
safety  of  this  valuable  raft,  and  at  the  same  time  preventing  that 
steamer  from  full  performance  of  the  contract  of  towage,  which  was 
then  so  nearly  completed.  In  view  of  these  considerations,  which 
are  certainly  entitled  to  great  weight,  I  am  inclined  to  agree  with  the 
witnesses  who  testified  that  in  their  opinion  the  parting  of  the  hawser 
was  caused  by  chafing  against  the  edge  of  the  thimble.  I  cannot  say 
that  such  was  not  the  case  from  an  inspection  of  the  hawser  alone, 
as  it  does  not  seem  to  me  impossible  for  it  to  have  received  in  this 
way  the  injury  it  appears  to  have  sustained. 

2.  This  conclusion  reached,  it  remains  to  consider  the  allegation 
that  the  Czarina  negligently  abandoned  the  raft  when  the  hawser 
parted,  and  did  not  use  reasonable  efforts  to  recover  it.  The  Czarina 
did  not  stay  by  the  raft,  but  immediately  after  the  accident  steamed 
for  the  coast,  and  arrived  at  Point  Arena  at  11  o'clock  in  the  forenoon 
of  the  same  day.  She  did  not  leave  there  to  search  for  the  raft  until 
the  next  morning,  when  she  proceeded  40  or  50  miles  to  sea,  return- 
ing to  Point  Arena  late  in  the  afternoon,  and  then  steamed  up  and 
down  the  coast  for  two  hours  near  shore.  The  next  day  she  again 
went  to  look  for  the  raft,  and  also  on  the  following  day.  The  weather 
during  all  of  this  time  was  foggy,  and  the  sea  was  not  smooth,  ex- 
cept near  shore.  The  evidence  leaves  no  doubt  in  my  mind  that  it 
would  have  been  dangerous  to  attempt,  and  perhaps  impossible,  to 
pick  up  the  raft  at  the  time  it  went  adrift.  I  am  also  satisfied  that 
after  the  Czarina  reached  Point  Arena,  on  the  day  of  the  accident, 
her  master  used  reasonable  efforts  to  find  and  recover  the  raft.  The 
decision  of  the  case  must  therefore  necessarily  turn  upon  the  ques- 
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tion  whether  there  was  any  breach  of  the  contract  of  towage,  in  not 
standing  by  the  raft  during  the  day,  and  until  the  darkness  of  night 
rendered  it  unsafe  to  longer  remain  in  its  vicinity ;  .or,  stated  in  an- 
other form,  was  the  master  of  the  Czarina  guilty  of  negligence  in 
leaving  the  raft  at  the  time  he  did,  or  ought  he  to  have  remained  with 
it  so  long  as  he  could  have  done  so  with  safety  to  his  vessel?  The 
reason  given  by  the  master  of  the  Czarina  for  not  staying  by  the  raft 
is,  in  substance,  this :  That  the  sea  was  so  rough  that  the  raft  could 
not  be  picked  up  at  the  time  it  went  adrift;  thjit,  in  his  judgment, 
there  was  no  probability  that  the  wind  would  go  down  or  the  sea  be- 
come smooth  enough  to  enable  him  to  recover  the  raft  during  the  day, 
and  that  it  would  have  been  dangerous  to  attempt  to  stay  by  it  dur- 
ing the  night,  because  he  would  not  have  been  able  to  keep  it  in  sight ; 
that  in  the  morning  he  would  not  know  where  it  was,  or  be  able  to 
ascertain  his  own  position,  and  by  going  to  Point  Arena,  as  he  did, 
he  could  make  certain  of  his  position,  "and  could  always  run  back  to 
the  spot  where  he  lost  the  raft,  and  make  a  line,  according  to  his 
judgment,  of  where  the  raft  had  drifted";  that,  under  the  circum- 
stances, he  thought  it  best  to  go  to  Point  Arena  and  communicate 
with  his  owners,  in  San  Francisco.  He  also  testified  that  there 
would  have  been  no  difficulty  in  finding  the  raft  if  it  had  not  been 
for  the  fog  which  prevailed  on  the  following  and  succeeding  days, 
and  that  when  he  left  it  he  fully  expected  he  would  be  able  to  find 
it  upon  returning  from  Point  Arena.  It  must  be  remembered  that 
the  Czarina  is  not  to  be  held  to  the  responsibility  of  an  insurer  that 
the  enterprise  of  towing  the  raft  would  be  successful,  and  carried 
through  without  loss.  Her  obligation  was  to  use  ordinary  care  and 
diligence  to  bring  the  raft  in  safety  to  San  Francisco,  and  this  obliga- 
tion imposed  upon  her  the  duty  to  make  proper  efforts  to  recover  it 
when  the  hawser  parted,  and  for  this  purpose  to  stay  by  it  so  long 
as  there  was  any  reasonable  probability  that  by  so  doing  it  could  be 
saved.  But  the  Czarina  cannot  be  held  liable  for  the  subsequent  loss 
of  a  portion  of  the  raft,  before  it  was  finally  recovered,  "because  the 
master  in  an  emergency  did  not  do  precisely  what,  after  the  event, 
others  may  think  would  have  been  best."  The  Hercules,  19  C.  C.  A. 
496,  73  Fed.  255.  This  principle  of  law  was  very  clearly  expressed  by 
Chief  Justice  Waite  in  the  case  of  The  W.  E.  Gladwish,  17  Blatchf. 
77-83,  Fed.  Cas.  No.  17,355 ' 

'*The  tug  undertook  to  bring  to  this  work  such  prudence  and  such  nautical 
skill  as  was  ordinarily  required  in  such  navigation.  More  was  not  con- 
tracted for,  and  more  was  not  expected.  When  the  ice  was  reached  it  be- 
came necessary  to  decide  whether  to  lie  by  or  to  go  on.  This  involved  the 
exercise  of  Judgment  as  to  what  ought  to  be  done  under  the  circumstances. 
A  mere  mistake  is  not  enough  to  charge  the  tugs  with  any  loss  which  fol- 
lowed. To  make  them  liable,  the  error  must  be  one  which  a  careful  and 
prudent  navigator,  surrounded  by  like  circumstances,  would  not  have  made." 

The  following  cases  are  also  to  the  effect  that  a  mere  error  of  judg- 
ment upon  the  part  of  the  master  of  a  tug  will  not  render  it  liable  for 
the  loss  of  the  tow,  unless  the  error  was  so  gross  that  it  would  not 
have  been  made  by  a  master  of  ordinary  prudence  and  judgment. 
The  Battler,  19  C.  C.  A.  6,  72  Fed.  537;  Sonsmith  v.  The  T.  P.  Don- 
aldson (C.  C.)  21  Fed.  671 ;  The  James  P.  Donaldson  (D.  C.)  19  Fed. 
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264;  The  Packer  (C.  C.)  28  Fed.  156;  The  Wilhelm  (D.  C.)  47  Fed. 
89;  The  Mohawk,  7  Ben.  139,  Fed.  Cas.  No.  9,693;  The  Frederick  E. 
Ives  (D.  C.)  25  Fed.  447 ;  The  Mosher,  4  Biss.  274,  Fed.  Cas.  No. 
9,874.  Undoubtedly,  when  the  hawser  parted  it  dievolved  upon  the 
master  of  the  Czarina  to  exercise  his  judgment  as  to  what  ought  to  be 
done, — whether  to  stand  by  the  raft  so  long  as  he  could  do  so  with 
safety  to  his  vessel,  or  to  proceed  immediately  for  the  shore.  The 
condition  which  confronted  him  was  this :  A  valuable  raft  was  adrift, 
a  strong  northwest  wind  blowing,  and  the  condition  of  the  sea  such 
that,  in  his  opinion,  the  raft  could  not  be  recovered  during  the  day. 
He  did  not  think  it  safe  to  remain  near  it  during  the  night,  or  that,  if 
he  should  attempt  to  do  so,  he  would  be  able  to  keep  it  in  sight.  Un- 
der these  circumstances,  it  was  his  judgment  that  he  could  render  no 
service  to  the  raft  by  remaining  with  it  during  the  day,  and  that  the 
best  course  to  pursue  was  to  inimediately  communicate  with  his  own- 
ers, in  San  Francisco.  In  acting  upon  this  determination,  I  do  not 
think  it  can  be  said  that  he  committed  an  error, — much  less,  a  gross 
error  of  judgment, — and  there  is  nothing  in  the  evidence  which 
tends  to  show  that,  if  a  different  course  had  been  pursued,  the  raft 
could  have  been  kept  in  sight  during  the  night,  or  that  it  would  prob- 
ably have  been  recovered  sooner  than  it  was.  In  the  presence  of 
weather  and  sea  conditions  such  as  then  prevailed,  a  master  of  ordi- 
nary skill  could  certainly  form  a  reasonable  judgment  upon  the  ques- 
tion whether  it  was  probable  that  the  wind  would  so  moderate  during 
the  day  as  to  make  it  possible  to  pick  up  the  raft  before  night ;  and 
it  certainly  has  not  been  shown  that  the  master  of  the  Czarina  was 
mistaken  in  the  judgment  which  he  formed  in  relation  to  that  matter. 
Upon  the  question  whether  a  prudent  master,  surrounded  by  the 
same  circumstances,  would  have  pursued  the  same  course,  the  evi- 
dence of  experienced  navigators  would  have  been  competent.  The 
Frederick  E.  Ives  (D.  C.)  25  Fed.  447.  No  witness  of  that  character 
testified  that  the  master  of  the  Czarina,  in  leaving  the  raft,  did  what 
a  prudent  and  careful  navigator  would  not  have  done  under  Hke  con- 
ditions. The  testimony  of  the  first  and  second  officers  of  the  Czarina 
is  to  the  effect  that  it  would  have  been  dangerous  for  the  steamer  to 
have  attempted  to  stay  by  the  raft  during  a  dark  and  hazy  night,  with 
the  wind  as  strong  and  the  sea  as  rough  as  it  was  when  the  raft  went 
adrift;  and  that  it  would  have  been  so  seems  evident  to  me.  The 
Czarina  was  not  a  tugboat,  but  a  large  steamer,  and  could  'not  be 
handled  in  a  rough  sea  as  easily  and  quickly  as  a  small  steamer. 
Th.e  raft,  although  a  large  body,  only  floated  12  feet  above  the  water ; 
it  had  no  lights  upon  it;  and,  conceding  that  it  would  have  been 
possible  for  the  Czarina  to  have  kept  so  near  to  it  during  the  night  as 
to  have  held  it  constantly  in  view,  to  have  done  so  would  certainly 
have  been  attended  with  great  danger.  Uunless,  therefore,  there 
was  a  reasonable  probability  that  the  wind  and  sea  would  go  down,  so 
that  the  raft  could  be  picked  up  during  the  day,  the  Czarina  was  not 
required  to  stand  by  until  night,  since  by  so  doing  she  could  have 
rendered  no  service  to  it. 

.  It  follows  that  the  libelant  is  not  entitled  to  recover.  The  libel 
will  be  dismissed,  with  costs. 

112F.-TO  r^^^^T^ 
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HAGAN  V.  TUCKER'S  EX'X. 
(District  Court,  E.  D.  Pennsylvania,    December  26,  1901.) 

1.  SHrppiNQ — Demurraob*— Delay  in  Presbntinq  Claim. 

Where  libelant  furnished  barges  for  the  use  of  respondent's  testator 
In  transporting  coal  under  a  general  .arrangement  by  which  bills  for 
such  services  were  presented  and  paid  monthly,  a  claim  for  demurrage 
on  account  of  the  detention  of  a  barge  will  not  be  allowed  when  not 
presented  until  after  the  death  of  the  testator  and  more  than  a  year 
after  the  service  was  rendered  and  the  bill  therefor  paid,  in  which  no 
such  claim  was  made,  although  such  claim  was  warranted  by  the  terms 
of  the  bill  of  lading. 

2.  Same*- Evidence  Considered. 

Respondent's  testator  was  engaged  In  mining  and  selling  coal,  largely 
marketed  in  Philadelphia,  and  in  the  conduct  of  his  business  there  he 
employed  barges  of  libelant  in  lighterage  service.  Later  he  extended 
his  business  to  New  Yorli,  and  on  his  promise,  which  was  kept  to  give 
libelant  his  own  lighterage  business  there,  and  such  other  as  he  could 
influence,  libelant  sent  a  number  of  barges  to  New  York.  In  the  usual 
course  of  trade  there,  coal  intended  for  steamships  lies  in  barges  at  a 
wharf  awaiting  transfer  or  sale,  and  some  of  libelant's  barges  so 
employed  by  decedent  were  delayed  before  the  coal  was  delivered,  which 
was  a  usual  and  necessary  circumstance  in  the  business.  Monthly  bills 
for  the  use  .of  the  barges  were  presented  and  paid,  no  claim  being  made 
therein  on  account  of  such  delays.  Neither  did  the  bills  of  lading  used 
make  provision  for  such  payment.  After  decedent's  death,  libelant 
made  a  large  claim  for  damages  on  account  of  such  delays.  Held  that, 
in  the  absence  of  clear  evidence  of  a  contract  to  pay  for  such  deten- 
tion, it  must  be  presumed  that  libelant  assumed  the  risk  of  such  delays 
as  a  known  incident  of  the  employment  and  that  he  was  not  entitled 
to  recover.i 

In  Admiralty.  Action  to  recover  demurrage  and  damages  for 
unreasonable  detention  of  coal  barges. 

John  A.  Toomey  and  Henry  R.  Edmunds,  for  libelant. 
M.  Hampton  Todd,  for  respondent. 

J.  B.  McPHERSON,  District  Judge.  During  the  period  from 
December,  1897,  to  May,  1899,  the  libelant  was  the  owner  of  eight 
barges  that  were  employed  in  carrying  coal  for  Alfred  Tucker  (doing 
business  under  the  firm  name  of  Alfred  Tucker  &  Co.)  from  South 
Amboy  to  other  points  in  the  harbor  of  New  York.  Some  of  the 
coal  was  consigned  from  South  Amboy  directly  to  the  purchasers, 
but  a  large  proportion  of  it  went  to  Morris  street  wharf  in  Jersey 
City,  where  it  lay  in  the  barges,  awaiting  delivery  to  steamships. 
Alfred  Tucker  was  a  miner  and  shipper  of  bituminous  coal,  and 
much  of  the  product  of  his  mines  was  carried  by  the  Pennsylvania 
Railroad  to  its  coal  terminals  at  South  Amboy.  He  had  been  ship- 
ping coal  from  Philadelphia  for  a  number  of  years  before  December, 
1897,  and  during  these  years  much  of  his  lighterage  business  upon 
the  Delaware  river  was  done  by  the  libelant.  Desiring  to  extend  his 
trade  to  the  city  of  New  York,  Mr.  Tucker  proposed  to  the  libelant 
to  send  to  that  city  some  of  his  barges  in  order  to  seek  employment 

1  Definitions  and  general  principles  of  demurrage,  see  notes  to  Randall  y. 
Bprague,  21  C.  G.  A.  337;  Hagerman  y.  Norton,  46  C.  G.  A.  4. 
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there,  agreeing  to  give  him  all  of  the  lighterage  of  Alfred  Tucker 
&  Co.  in  the  harbor  of  New  York,  and  to  aid  him  as  far  as  possible 
in  securing  business  from  other  persons.  The  libelant  agreed  to 
take  part  in  the  venture,  and  sent  over  the  boats  toward  the  end  of 
the  year  1897.  Mr.  Tucker  carried  out  his  promise,  and  gave  to  the 
libelant  all  of  the  firm's  lighterage  business  on  the  waters  of  New 
York  Harbor.  All  of  the  coal  dealt  in  by  the  firm  at  that  port  came 
first  to  South  Amboy,  and  was  towed  from  there  in  the  libelant's 
barges  either  to  a  specified  destination  in  the  harbor,  or  to  Morris 
street  wharf  in  Jersey  City.  It  often  happened  that  the  barges  lay 
at  Morris  street  for  several  days  before  a  purchaser  was  found  for 
the  coal  with  which  they  were  loaded,  and  in  some  instances  the 
delay  was  as  long  as  several  weeks.  In  February,  1898,  after  one 
of  the  barges  had  been  thus  detained  for  about  six  weeks,  the  libelant 
wrote  a  letter  to  Mr.  Tucker,  complaining  of  the  delay,  and  declaring 
that  he  would  charge  demurrage.  In  consequence  of  this  letter,  an 
interview  took  place  between  the  libelant  and  Mr.  Tucker,  in  which 
explanations  were  made  that  satisfied  the  libelant,  so  that  he  with- 
drew his  claim  for  demurrage,  and  never  afterwards  made  any  claim, 
either  for  demurrage  or  for  damages,  on  account  of  the  detention 
of  any  other  of  his  barges.  On  the  contrary,  bills  for  the  use  of  the 
barges  and  for  such  other  services  as  the  libelant  might  have  ren- 
dered were  sent  in  regularly  every  month,  and  were  regularly  paid 
by  Mr.  Tucker,  without  a  word  being  said  upon  the  subject  of  de- 
murrage or  of  damages  for  unreasonable  detention.  Mr.  Tucker 
died  in  March,  1899,  and  early  in  July  of  that  year  the  present  claim 
for  demurrage  and  damages  for  unreasonable  detention,  amounting 
to  about  $17,000,  was  for  the  first  time  presented. 

The  libelant  alleges  that  the  cargoes  carried  by  the  barges  until 
the  1st  day  of  July,  1898,  were  shipped  upon  a  bill  of  lading  con- 
taining the  following  clause : 

"And  24  hours  after  the  arrival  at  the  above-named  port  and  notice  thereof 
to  the  consignee  named  there  shall  be  allowed  for  receiving  said  cargo  at 
the  rate  of  one  day,  Sundays  and  legal  holidays  excepted,  for  every  one 
hundred  and  fifty  tons  thereof,  after  which  the  cargo,  consignee,  or  as- 
signee shall  pay  demurrage  at  the  rate  of  six  cents  per  ton  per  day,  Sundays 
and  legal  holidays  not  excepted,  upon  the  full  amount  of  cargo,  as  per  bill 
of  lading,  for  each  and  every  day's  detention,  and  pro  rata  for  parts  antL 
portions  pf  a  day  beyond  the  days  above  specified,  until  the  cargo  is  fully 
discharged;  which  freight  and  demurrage  shall  constitute  a  lien  upon 
said  cargo.  After  arrival  and  notice  to  the  consignee  as  aforesaid,  and  the 
expiration  of  said  24  hours,  said  vessel  shall  have  precedence  in  discharging 
over  all  vessels  arriving  or  giving  notice  after  her  arrival,  and  for  any 
violation  of  this  provision  he  shall  be  compensated  In  demurrage  as  if, 
while  delaying  by  such  violation,  her  discharge  had  proceeded  at  the  rate 
of  three  hundred  tons  per  day." 

— ^And  alleges  further  that  on  or  about  July  i,  1898,  this  bill  of  lading 
was  given  up,  and  another  was  substituted,  in  which  there  was  no 
provision  concerning  demurrage.  The  first  part  of  the  libelant's 
claim  is  for  demurrage  under  the  foregoing  clause  upon  cargoes 
carried  between  December,  1897,  and  July,  1898,  but  I  am  unable  to 
find  that  this  part  of  the  claim  is  sufficiently  supported  by  the  evi- 
dence.    Only  one  bill  of  lading,  dated  in  February,  1898,  was  pro- 
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duced  containing  the  clause  in  question,  and  the  testimony  concern- 
ing the  use  of  similar  bills  to  cover  the  other  cargoes  carried  during 
that  period  does  not  satisfy  me  that  such  bills  were  used  upon  other 
occasions.  Upon  this  point,  therefore,  I  think  the  libelant's  proof 
has  failed,  except  with  regard  to  the  single  bill  of  lading  just  referred 
to;  and;  so  far  as  this  cargo  is  concerned,  since  a  charge  for  the 
services  rendered  by  the  barge  was  paid  in  full  early  in  the  following 
month  without  any  demand  being  made  for  demurrage,  I  am  of 
opinion  that  the  claim  now  urged  is  an  afterthought,  and  should  not 
be  allowed.  With  regard  to  the  cargoes  carried  after  July  i,  1898, 
the  bills  of  lading  are  produced,  and,  as  I  have  already  said,  they  con- 
tain no  provision  on  which  a  claim  for  demurrage  can  be  rested. 

Concerning  the  claim  for  unreasonable  detention,  which  is  confined 
by  the  libel  to  cases  where  the  bills  of  lading  did  not  contain  a  demur- 
rage clause,  I  think  the  true  state  of  affairs  was  this :  The  firm  of 
Alfred  Tucker  &  Co.  was  about  to  begin  a  new  enterprise  in  New 
York.  The  libelant  saw  an  opportunity  to  extend  his  own  business, 
and,  upon  the  promise  of  the  firm — ^which  was  faithfully  carried  out — 
to  furnish  him  with  such  lighterage  as  they  might  be  able  to  control 
or  influence,  he  joined  in  the  venture.  The  customary  method  of 
conducting  the  business  must  have  been  known  to  both  parties.  Ac- 
cording to  the  usual  course  of  the  trade,  coal  intended  for  steamships 
lies  in  barges  at  Morris  street  wharf,  awaiting  transfer  to  such  vessels 
as  may  have  purchased,  or  may  desire  to  purchase ;  and  necessarily 
there  must  sometimes  be  delay.  Arrival  of  the  particular  vessel  for 
which  the  coal  is  destined  may  be  delayed  by  storms ;  loading  and  un- 
loading may  not  be  prompt ;  or  perhaps  the  coal  may  not  yet  have 
been  sold,  and  a  purchaser  may  not  readily  be  found  at  once;  and 
other  reasons  preventing  prompt  unloading  of  the  barge  may  exist. 
The  risk  of  delay,  I  think,  the  libelant  must  be  held  to  have  taken. 
Not  only  is  there  no  sufficient  evidence  that  Alfred  Tucker  &  Co. 
were  to  take  this  risk, — except  in  the  case  of  the  one  bill  of  lading 
already  referred  to, — ^but  the  testimony  as  a  whole  distinctly  indicates, 
in  my  opinion,  that  the  libelant  was  to  make  no  claim  for  detention  of 
his  barges.  The  bills  of  lading  that  are  shown  to  have  been  in  use 
after  July  i,  1898,  establish  satisfactorily  to  my  mind  what  the  rela- 
tion between  the  parties  was  from  the  beginning.  As  there  is  no 
testimony  whatever  to  explain  why  there  should  have  been  a  change 
of  relation  upon  July  ist,  I  cannot  avoid  the  conclusion  that  no 
change  was  actually  made,  and  that  the  bill  of  lading  used  after  that 
date  represents  truly  the  agreement  under  which  the  business  before 
that  date  was  also  done.  Further  than  this,  the  monthly  statements 
that  were  rendered  by  the  libelant  and  paid  by  the  firm  without  a 
word  concerning  demurrage  or  damages  for  detention  (save  upon  the 
one  occasion  already  referred  to)  compel  the  inference  that  the  libel- 
ant was  well  aware  that  he  had  no  right  to  charge  for  delay.  Ordi- 
nary good  faith  and  fair  dealing  would  have  required  him  to  make 
such  claim  known  during  the  currency  of  the  business,  especially 
when  the  large  amount  involved  is  taken  into  account.  To  keep 
silence  until  after  Mr.  Tucker's  death  is  a  circumstance  that  tends  to 
throw  strong  doubt  upon  the  correctness  of  the  claim,  and  requires 
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It  to  be  proved  by  testimony  of  a  convincing  character.  I  do  not  find 
such  testimony  in  the  record, — even  the  Ubelant's  own  books  con- 
tained no  entry  supporting  the  claim  until  several  months  after  the 
death  of  Mr.  Tucker,  when  the  whole  account  was  entered  at  one 
time, — and  therefore,  without  further  elaboration,  my  conclusion 
is  that  the  claim  lacks  adequate  support,  and  that  the  libel  must  be 
dismissed,  at  the  costs  of  the  libelant. 

I  may  add  that  the  libelant  was  clearly  incompetent  to  testify  to 
anything  that  occurred  in  Mr.  Tucker's  lifetime,  except  to  give  in 
rebuttal  his  own  version  of  what  may  have  taken  place  with  Mr.  Mur- 
dock,  and  with  this  exception  his  testimony  should  not  be  considered. 


MANNHEIM  INS.  CX>.  v.  HOLLANDER. 
(District  Court,  a  D.  New  Tork.    December  26,  1901.) 

L  MAKTI7B  Insurancr— Notice  to  Brokbks  aa  Appectti^q  Undehwbitbk. 

Insurance  brokers,  who  undertake  to  procure  Insurance  for  a  shipping 
agent  or  a  shipowner,  and  do  so,  placing  it  with  different  companies, 
while  they  are  agents  for  one  of  the  companies  issuing  a  policy  for  the 
collection  of  the  premiums,  are  not  its  agents  in  respect  to  matters  con- 
nected with  the  issuance  of  the  policy,  but  the  agents  of  the  insured, 
and  notice  to  them  that  the  application,  though  in  the  name  of  the 
agent,  was  made  on  behalf  of  the  shipowner,  does  not  bind  the  com- 
pany, which,  in  the  absence  of  actual  knowledge  of  such  fact,  is  justi- 
fied in  issuing  the  policy  in  the  name  of  the  applicant,  and  in  treating 
him  as  the  insured.^ 

2l  Same— Liability  fok  Premiums— Insurable  Interest. 

Respondent  conducted  business  as  a  shipping  agent,  and  was  also 
president  and  principal  stockholder  in  a  steamship  company,  the  ofhce 
of  the  two  concerns  being  together.  Insurance  brokers  applied  to  libel- 
ant in  respondent's  name  for  insurance,  and  a  policy  was  Issued  in  his 
name  covering  shipments  on  certain  vessels  of  the  company  betwe^i 
certain  ports  for  a  year,  "on  account  of  whom  it  may  concern,"  loss,  if 
any,  payable  to  respondent  or  order.  Held,  that  respondent  could  not 
avoid  liability  for  premiums  earned  under  such  policy  on  the  ground 
that  the  insurance  was  in  fact  effected  on  behalf  of  the  steamship  com- 
pany, and  that  he  had  no  insurable  interest,  the  terms  of  the  policy  being 
sufEiciently  broad  to  entitle  the  company  to  avaU  itself  of  the  benelit  of 
the  insurance  if  a  loss  had  occurred,  and  respondent,  moreover,  having 
an  insurable  interest  in  the  risks  covered  by  reason  of  his  large  holding 
of  the  company's  stock. 

8.  Same— Liability  op  Assured  to  Underwriter  por  Premiums— Broker's 
Relation  to  Parties. 

In  the  absence  of  proof  of  the  existence  of  a  usage,  such  as  prevails  . 
In  England,  that  a  marine  insurance  broker  who  procures  a  policy  of 
Insurance  for  a  client  is  alone  liable  to  the  underwriter  for  payment  of 
the  premium  thereon,  and  must  himself  look  to  the  assured,  the  ordi- 
nary rule  governs  in  this  country,  and  the  assured  becomes  the  debtor 
of  the  underwriter  for  such  premiums. 

In  Admiralty.    Action  to  recover  premiums  on  insurance  policies. 

Eustace  Conway,  for  libelant. 

Butler,  Notman,  Joline  &  Mynderse,  F.  M.  Brown,  and  A.  G. 
Thacher,  for  respondent. 

1  Marine  insurance,  see  notes  to  The  Dunbritton,  19  C.  0.  A.  406;   Pacific 
MaU  S.  S.  Co.  T.  New  Tork,  H.  &  B.  Min.  Co.,  20  C.  C.  A.  867. 
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ADAMS,  District  Judge.  This  is  an  action  to  recover  certain 
sums,  amounting  to  $512.94,  alleged  to  be  due  from  Alexander  Hol- 
lander, sole  member  of  the  firm  of  Alexander  Hollander  &  Co.,  as 
premiums  on  two  policies  of  insurance,  dated,  respectively,  May 
3,  1900,  and  June  21,  1900,  issued  to  Alexander  Hollander  &  Co., 
**on  account  of  whom  it  may  concern,  *  *  *  loss,  if  any,  pay- 
able to  Alexander  Hollander  &  Co.  or  order,"  covering  shipments 
on  steamer  Orion  from  April  24,  1900,  to  April  24,  1901,  or  the 
Evelyn  as  a  substitute,  and  on  the  steamer  Michigan  from  June  6, 
1900,  to  June  6,  1901,  during  voyages  at  and  from  New  York  to 
Mobile  ^^/oT  Galveston,  and  while  on  dock  awaiting  delivery  at 
Mobile.  The  liability  is  denied  by  the  respondent,  who  alleges  that 
the  contracts  were  made  in  the  interest  of  the  Hollander  Steamship 
Company,  a  corporation  engaged  in  the  business  of  common  car- 
riers, and  that  the  policies  were  issued  to  Alexander  Hollander  & 
Co.  by  mistake.  It  appears  that  Mr.  Hollander  was  president  and 
the  largest  stockholder  of  the  said  steamship  company,  which  had 
offices  in  the  building  known  as  "90-92  Beaver  Street,"  New  York. 
He  was  also  doing  business  in  the  name  of  Alexander  Hollander  & 
Co.,  as  freight  agents  of  the  Baltimore  &  Ohio  Railroad  Company 
and  the  Central  Railroad  Company  of  New  Jersey,  with  practically 
the  same  offices.  It  is  contended  by  him  that  there  was  no  con- 
nection between  his  business  as  freight  agent  and  as  president  of 
the  steamship  company.  The  insurance  business  of  the  respondent 
and  of  the  steamship  company,  prior  to  the  transactions  involved  in 
this  claim,  was  in  the  hands  of  Hayward  &  Wreaks,  insurance  brok- 
ers, who,  in  February,  1900,  obtained  insurance  for  Alexander  Hol- 
lander &  Co.  from  the  libelant,  "to  cover  goods  of  their  own  or  in 
which  they  may  have  an  interest,  or  which  they  may  be  instructed 
to  insure.  *  *  *  p^,.  vessel  or  vessels  *  *  *  ^^  ^nd  from 
ports  and  places  in  the  United  States  to  any  and  all  ports  and  places 
in  all  parts  of  the  world."  In  March,  1900,  the  same  brokers  ob- 
tained somewhat  similar  insurance  to  that  in  question  here  from  the 
libelant  upon  the  steamships  Orion  and  Catania  for  the  Hollander 
Steamship  Company,  the  certificates  under  the  policy  being  issued 
for  "Hollander  Steamship  Company."  Shortly  thereafter  Johnson 
&  Higgins,  insurance  brokers  in  New  York,  made  overtures  to  Mr. 
Hollander  for  the  business,  offering  more  favorable  terms.  They 
were  represented  by  a  Mr.  Hopkins,  who,  at  the  instance  of  Mr. 
Richardson,  the  general  manager  of  the  steamship  company,  called 
upon  Mr.  Hollander,  and  was  by  him  referred  to  Mr.  Richardson, 
with  the  statement  that  the  latter  had  charge  of  all  insurance  mat- 
ters, and  that  he,  Mr.  Hollander,  preferred  that  arrangements  should 
be  made  with  Mr.  Richardson.  After  that  time  all  negotiations  were 
carried  on  by  Mr.  Richardson,  who  had  several  conversations  with 
Mr.  Hopkins.  The  latter  testified  that  he  understood  he  was  dealing 
with  Alexander  Hollander  &  Co.,  who  had  insurable  interests  to  be 
covered;  and  this  is  confirmed  by  the  correspondence  which  en- 
sued, the  greater  portion  of  which,  on  the  part  of  Johnson  &  Hig- 
gins, being  addressed  to  Alexander  Hollander  &  Co.,  both  prior  to 
the  insurance  being  effected  and  for  some  time  thereafter.     On  the 
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Other  hand,  bills  for  the  premiums  were  rendered  in  June,  1900,  by 
Johnson  &  Higgins  to  "Messrs.  Hollander  S.  S.  Co.,"  and  were 
partially  paid  by  checks  of  the  Hollander  Steamship  Company.  Let- 
ters relating  to  the  insurance  were  also  sent  by  Johnson  &  Higgins 
to  Mr.  Richardson,  as  general  manager  "Hollander  Line,"  which 
was  a  trade  name  for  the  Hollander  Steamship  Company,  but  not 
so  known  to  the  libelant.  It  does  not  appear  that  the  libelant  was 
informed  that  it  was  dealing  with  any  other  party  than  the  one  in 
whose  name  the  insurance  was  effected,  or  put  upon  inquiry  in  the 
matter.  Prior  to  the  insurance  in  question,  the  libelant  had  issued 
insurance  on  one  of  the  same  steamers,  the  Orion,  and  on  another 
steamer,  the  Catania,  to  the  Hollander  Steamship  Company,  and 
had  sent  bills  for  the  premiums  to  that  company,  and  the  respondent 
urges  that  the  libelant  should  have  known  that  the  policies  in  ques- 
tion were  issued  in  a  wrong  name.  The  circumstances,  however, 
do  not  seem  sufficient  to  sustain  the  contention.  So  far  as  the 
libelant  was  concerned,  the  issuance  of  policies  to  Alexander  Hol- 
lander &  Co.  were  new  transactions.  The  applications  for  the  poli- 
cies were  in  the  name  of  Alexander  Hollander  &  Co.,  and  the  policies 
were  so  issued  and  accepted  by  Johnson  &  Higgins.  Applications 
for  particular  items  of  insurance  under  the  policies  were  also  made 
by  Johnson  &  Higgins  in  the  name  of  Alexander  Hollander  &  Co., 
and  granted  by  the  libelant.  Nothing  appears  in  the  case  which 
would  affect  the  libelant  with  knowledge  that  the  respondent  was 
acting  in  a  representative  capacity  in  applying  for  and  obtaining 
the  insurance.  The  libelant  was  dealing  through  Johnson  &  Hig- 
gins, and  doubtless  they  were  its  agents  in  the  collection  of  the 
premiums;  but  in  the  ordinary  course  of  the  business  relating  to 
the  issuance  of  the  policies,  Johnson  &  Higgins  were  not  its  agents, 
but  the  agents  of  the  assured.  Insurance  Co.  v.  Thomas,  34  C.  C. 
A.  240,  92  Fed.  127,  47  L.  R.  A.  450.  The  case  at  bar  is  not  one  of 
an  agent  of  an  insurance  company  soliciting  the  business,  or  one  in 
which  the  agent  acted  in  a  capacity  which  would  render  the  insurance 
company  liable  for  his  acts  or  knowledge.  Johnson  &  Higgins  were 
not  connected  with  the  libelant,  nor  authorized  in  any  way  to  issue 
insurance  for  it.  They  obtained  the  business  from  the  respondent, 
and  distributed  it  among  numerous  underwriters,  of  which  the  libel- 
ant was  one,  receiving  for  their  compensation  certain  commissions, 
which  they  deducted  from  the  premiums  before  they  were  paid  to 
the  underwriters.  The  assured  had  employed  Johnson  &  Higgins 
to  place  the  insurance.  When  applications  were  made  in  the  name 
of  Alexander  Hollander  &  Co.,  and  policies  in  that  name  were  ac- 
cepted by  them,  and  insurance  subsequently  obtained  under  the 
policies,  the  libelant  was  not  required  to  inquire  any  further. 

It  is  further  urged  by  the  respondent  that  he  had  no  insurable 
interest  under  the  policies,  and  that  for  such  reason  there  can  be  no 
recovery.  It  is  true,  of  course,  that  in  the 'absence  of  a  considera- 
tion for  the  premiums  there  would  be  no  liability,  but  such  failure 
of  consideration  is  not  established  by  the  respondent's  statements 
that  he  had  no  interest.  As  I  find  there  was  no  mistake  in  issuing 
the  policies  to  Alexander  Hollander  &  Co.,  it  follows  that  the  re- 
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spondent  entered  into  contracts  for  the  payment  of  premiums  for 
insurance  actually  effected  "for  account  of  whom  it  may  concern." 
This  clause  is  broad  enough  to  cover  almost  every  conceivable  in- 
terest, and,  in  case  of  loss,  he  might  have  brought  an  action  in  his 
own  name  for  the  benefit  of  himself  or  others,  or  others  interested 
would  have  had  a  right  of  recovery.  2  Pars.  Mar.  Ins.  442-444. 
The  oldest  known  form  of  marine  policy  provided:  "Sia  noto  et 
manifesto  ad  ogni  persona,  come  *  *  *  di  *  *  *  si  fa  as- 
sicurare  sopra  *  *  *  mercanzia  a  lui  attenente,  o  di  altri  suoi 
amici,  o  a  chi  altri  attenesse  cariche  *  *  *.  (Be  it  known  and 
made  manifest  to  all  'persons  that  *  *  *  of  *  *  *  makes 
assurance  on  *  *  *  merchandise  belonging  to  him  or  his  friends 
or  to  whomsoever  the  same  may  belong  *  *  *.)"  Lown.  Mar. 
Ins.  233.  And  the  more  modern  phrase  contained  in  the  policies  un- 
der consideration  certainly  covered  business  interests  belonging  to 
the  respondent  or  his  friends,  which  would  have  been  the  subjects 
of  recovery  from  the  underwriters  if  losses  had  occurred.  It  was 
not  necessary  that  such  interests  should  exist  at  the  time  of  effect- 
ing the  policies.  Rhind  v.  Wilkinson,  2  Taunt.  237.  Moreover, 
the  fact  that  the  respondent  was  at  least  seven-tenths  owner  of  the 
Hollander  Steamship  Company,  and  in  the  closest  business  relations 
with  it,  would  of  itself  seem  to  establish  an  insurable  interest  in  him 
(Seaman  v.  Insurance  Co.  [C,  C]  18  Fed.  250,  5  McCrary,  558;  Id., 
21  Fed.  778),  if  that  were  necessary,  and  it  is  not  disputed  that  the 
Hollander  Steamship  Company  became  entitled  to  receive  the  bene- 
fits of  the  insurance.  It  does  not,  therefore,  after  the  expiration 
of  the  risks,  avail  the  respondent  to  say  that  he  had  no  insurable 
interest. 

It  is  claimed  by  the  respondent  that  the  libelant  should  look  to 
Johnson  &  Higgins  for  their  premiums,  on  the  ground  that  they 
were  the  authors  of  a  mistake  between  the  parties  as  to  the  name 
of  the  assured;  but  as  I  have  found  that  there  was  no  mistake 
between  the  parties  to  this  action,  such  contention  cannot  prevail. 
Under  the  English  usage,  the  broker  alone  would  be  liable  to  the 
underwriter  for  the  premiums;  because,  as  between  the  assured 
and  the  underwriter,  the  premiums  are  considered  paid.  The  un- 
derwriter, to  whom,  in  most  instances,  the  assured  are  unknown, 
looks  to  the  broker  for  payment,  and  he  to  the  assured.  The  latter 
pays  the  premiums  to  the  broker  only,  who  is  a  middleman  between 
the  assured  and  the  underwriter.  But  he  is  not  merely  an  agent; 
he  is  a  principal  to  receive  the  money  from  the  assured  and  pay  it 
to  the  underwriter.  Hence  the  general  rule  there  is  that,  as  regards 
premiums,  the  broker  is  the  debtor  of  the  underwriter,  and  the  as- 
sured is  the  debtor  of  the  broker.  As  regards  losses,  the  under- 
writer is  the  debtor  of  the  assured.  Arn.  Ins.  (7th  Ed.)  §  106.  No 
such  usage,  however,  has  been  proved  as  existing  here,  and  the 
ordinary  rule  that  the  assured  was  the  debtor  of  the  underwriter 
must  govern. 

Decree  for  libelant. 
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SMITH  V.  BOOTH  et  aL 

(District  Court,  S.  D.  New  York.    December  27,  1901.) 

Abmibaltt—Limitation  of  Liabilitt— Intbrbst  whbbb  Dbfbnsb  18  Bbt  Up 
BY  Answer. 

Where  a  shipowner  In  a  suit  In  personam  sets  np  his  statutory  limits- 
tlon  of  liability  in  his  answer,  bnt  the  vessel  Is  not  surrendered,  nor  an 
appraisement  had  or  bond  given,  he  Is  chargeable  with  Interest  on  the 
value  of  the  vessel  as  It  was  at  the  time  of  oc  immediately  after  the 
injury  sued  for.i 

In  Admiralty.    On  settlement  of  decree. 

Butler,  Notman,  Joline  &  Mynderse,  for  libelant. 
Avery  F.  Cushman,  for  Commercial  Lighterage  Co. 

ADAMS,  District  Judge.  This  was  an  action  in  personam  to  re- 
cover against  "Henry  P.  Booth  damages  for  loss  of  cargo.  The 
Commercial  Lighterage  Company,  as  owner  of  the  lighter  Mary 
Elizabeth,  was  brought  in  upon  the  petition  of  Booth,  and  by  answer 
presented  a  defense  of  limitation  of  liability.  There  was  no  sur- 
render of  res  nor  appraisement  and  bonding  under  rule  54  (11  Sup. 
Ct.  v.).    The  answer  alleged: 

••Fourth.  If  the  facts  aUeged  In  the  petition  be  true,  and  the  respondent 
the  Commercial  Lighterage  Company,  as  the  owner  of  the  lighter  Mary 
Elizabeth,  be  charged  with  the  damages  set  forth  In  the  libel,  then  the  lia- 
bility of  the  Commercial  Lighterage  Company,  as  owner  of  the  said  lighter, 
is  limited  to  the  value  of  the  saH  lighter  at  or  Immediately  after  the  acci- 
dent mentioned  In  the  libel  and  petition,  and  her  pending  freight,  which 
value  did  not  exceed  the  sum  of  $300;  that  there  Is  no  pending  freight;  and 
that  there  are  no  other  claims  against  the  said  respondent  growing  out  of 
the  voyage  of  the  said  lighter  mentioned  In  the  libel." 

The  libelant  succeeded  in  the  action,  and  it  was  determined  that 
the  lighterage  company  was  entitled  to  a  limitation  of  liability,  no 
Fed.  680.  The  value  of  the  Mary  Elizabeth  was  found  to  have  been 
$300.  Upon  a  settlement  of  the  decree,  it  is  contended  by  the  light- 
erage company  that  its  liability  is  strictly  limited  under  the  act  to 
$300,  and  that  it  cannot  be  required  to  pay  interest.  The  act  pro- 
vides (Rev.  St.  U.  S.) : 

"Sec.  4283.  The  liability  of  the  owner  of  any  vessel  •  •  ♦  shall  In  no 
case  exceed  the  amount  or  value  of  the  interest  of  such  owner  In  such  vessel, 
and  her  freight  then  pending." 

In  case  of  a  surrender  of  the  vessel,  an  exact  compliance  with  the 
act  can  be  had,  and  the  liability  of  the  owner  then  ceases.  Where, 
however,  the  owner  obtains  an  appraisement  under  the  rules,  it  is 
established  that  the  bond  to  be  given  should  bear  interest  as  a  sub- 
stitute for  the  benefit  a  surrender  of  the  vessel  would  be  to  those 
entitled  to  it.  The  Favorite  (D.  C.)  12  Fed.  213;  In  re  Harris,  6 
C.  C.  A.  320,  57  Fed.  243 ;  The  Battler  (D.  C.)  58  Fed.  704.  The 
precise  point  here  involved  has  not,  apparently,  been  decided,  but 
it  seems  clear  that  a  shipowner  who  resorts  to  an  answer  to  estab- 

1  Limitation  of  shipowner's  liability,  see  note  to  The  Longfellow,  40  0.  0. 
A.  887. 
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Hsh  his  limitation  should  not  be  in  a  better  position  than  where  he 
surrenders  the  vessel  or  gives  a  bond,  and,  in  a  case  of  this  kind, 
should  be  required  to  pay  interest  on  the  value  of  the  vessel  as  it 
was  at  the  time  of  or  immediately  after  the  accident. 
The  proposed  decree  covering  interest  will  be  signed. 


DOMBNICO  et  al.  v.  ALASKA  PACKERS'  ASS'N. 

(District  Court,  N.  D.  California.    December  9,  1901.) 

No.  12,239. 

L  Admiralty  J urtsdtctton— Maritime  Contracts. 

A  contract  by  men  to  act  as  seamen  on  a  voyage  to  and  from  salmon 
fishing  grounds  in  Alaska,  to  work  as  fishermen  during  the  season,  and 
assist  in  canning  the  fish  on  shore  and  in  loading  them  on  board  for 
transportation,  is  one  maritime  in  its  nature,  and  which  a  court  of  ad- 
miralty has  jurisdiction  to  enforce,  i- 

8b  Contracts— Consideration— Performanck  of  Legal  Obligation. 

Where  a  person  who  has  bound  himself  by  a  contract  to  render  serv- 
ices refuses  to  do  so  unless  paid  more  than  the  contract  price,  the  par- 
ties may  enter  into  a  new  agreement,  by  which  an  increased  compen- 
sation is  to  be  paid  for  the  same  services,  and  in  such  case  the  subse- 
quent performance  of  the  contract  by  the  promisee  is  a  sufficient  consid- 
eration for  the  new  agreement 

8.  Same— Validity— Duress. 

Where  persons  who  have  contracted  to  render  services  refuse,  without 
lawful  excuse,  to  perform  the  same  unless  paid  a  greater  compensation, 
the  employer  has  his  election  to  sue  for  damages  for  breach  of  the  con- 
tract, or  to  enter  into  a  new  and  substituted  contract  for  the  payment 
of  the  compensation  demanded;  and  the  fact  that  the  former  remedy 
is  worthless,  because  the  employes  are  not  able  to  respond  in  damages, 
and  the  employer  is  induced  thereby,  and  to  save  himself  from  greater 
loss,  to  yield  to  the  demands  of  the  employes,  and  agree  to  pay  a  higher 
compensation  for  the  same  services,  does  not  constitute  duress  which 
will  render  the  new  contract  invalid. 

4.  Corporation— ('ONTR acts— Estoppel  to  Deny  Authority  of  Agent. 

Where  the  superintendent  of  a  canning  company  in  charge  of  its  plant 
in  a  distant  place  assumed  authority  to  make  a  contract  for  the  employ- 
ment of  men,  and  the  company  received  and  retained  the  benefit  of  the 
services  rendered  thereunder,  it  is  estopped  to  deny  the  authority  of  the 
superintendent  to  make  the  contract 

6.  Settlement— Release  of  Claim  for  Wages- Effect  in  Admiralty. 

Contracts  by  men  to  navigate  a  vessel  to  and  from  Alaska,  and  while 
there  to  work  as  fishermen  during  the  season  for  taking  and  canning 
salmon,  are  not,  strictly  speaking,  for  the  performance  of  services  as 
seamen,  and  are  not  within  the  provisions  of  Rev.  St.  g  4552,  which  make 
releases  executed  as  therein  provided  on  settlement  with  seamen  con- 
clusive on  the  parties;  and  where  such  men,  on  their  return,  were 
offered  less  than  they  were  legally  entitled  to  receive  under  their  con- 
tract, and  were  impelled  by  tlielr  necessities  to  accept  the  same,  and  to 
sign  releases  in  full,  which  they  did  under  protest,  a  court  of  admiralty 
wiU  not  hold  them  concluded  by  such  releases,  although  they  were 
signed  with  full  knowledge  of  their  terms. 


In  Admiralty.     Suit  to  recover  a  balance  claimed  for  wages. 

Tb 
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1  Admiralty  Jurisdiction  as  to  matters  of  contract,  see  notes  to  The  Rich 
ard  Winslow,  18  a  C.  A.  347;  Boutin  v.  Rudd,  27  C.  C.  A.  530. 
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E.  J.  Banning  and  Marshall  B.  Woodworth,  for  libelants. 
Chickering,  Thomas  &  Gregory,  for  defendant. 

DE  HAVEN,  District  Judge.  This  is  a  libel  in  personam,  brought 
by  a  large  number  of  persons  to  recover  each  the  sum  of  $50,  bal- 
ance due  for  wages  as  fishermen  and  seamen,  upon  a  contract  al- 
leged to  have  been  entered  into  between  them  and  the  defendant 
corporation  on  May  22,  1900,  at  Pyramid  Harbor,  Alaska.  The 
answer  of  the  defendant  sets  forth  three  defenses:  First,  the  de- 
fendant avers  that  the  contract  referred  to  in  the  libel  is  without 
consideration ;  secondly,  denies  that  it  executed  such  contract ;  and, 
for  a  third  defense,  it  is  alleged  that  the  labor  performed  by  the 
libelants  was  done  under  a  contract  other  and  different  from  that 
sued  on,  and  that  prior  to  the  commencement  of  this  action  each  of 
the  libelants  was  paid  the  full  amount  due  him,  and  in  consideration 
thereof  executed  a  release  of  all  claims  and  demands  which  he 
had  against  the  defendant.  It  appears  from  the  evidence  that  on 
March  26,  1900,  the  libelants  entered  into  a  contract  with  the  de-  '^ 
fendant,  whereby  they  were  employed  to  go  as  seamen  for  a  voyage 
between  San  Francisco  and  Pyramid  Harbor  and  return  on  board 
such  vessel  as  might  be  designated  by  defendant ;  and  also  to  work 
for  the  defendant  at  Pyramid  Harbor  during  the  season  of  that  year^ 
as  fishermen,  "or  in  any  other  capacity";  the  libelants  undertaking 
to  do  "regular  ship's  duty  both  up  and  down,  discharging  and  load- 
ing, and  to  do  any  other  work  whatsoever  when  requested  to  do  so 
by  the  captain  or  agent  of  the  Alaska  Packers'  Association."  By 
the  terms  of  this  agreement  the  defendant  was  to  pay  each  of  the"" 
libelants  $50  for  the  season,  and  2  cents  for  each  red  salmon  caught  ^ 
by  him.  On  April  5,  1900,  certain  of  the  libelants  signed  shipping 
articles,  by  which  they  shipped  as  seamen  on  the  Two  Brothers,  a 
vessel  chartered  by  the  defendant  for  the  voyage  between  San  Fran- 
cisco and  Pyramid  Harbor,  and  also  bound  themselves  to  do  for  de- 
fendant the  same  work  they  were  to  perform  under  the  previous 
contract ;  the  defendant  agreeing  to  pay  each  of  them  the  sum  of 
$60  for  the  season  and  2  cents  for  each  red  salmon  caught  by  him.^ 
Thereafter  the  libelants  entered  into  the  employment  of  the  de- 
fendant, some  under  the  first  and  the  others  under  the  second  of 
these  contracts,  and  proceeded  on  the  Two  Brothers  from  San 
Francisco  to  Pyramid  Harbor,  Alaska.  Shortly  after  their  arrival 
at  that  place,  they  became  dissatisfied,  and  refused  to  further  per- 
form the  services  called  for  by  such  contracts,  unless  defendant  would 
enter  into  a  new  agreement  with  them,  binding  itself  to  pay  to  each 
of  the  libelants  for  the  same  work  the  sum  of  $100  for  the  season, , 
and,  in  addition  thereto,  the  sum  named  in  the  former  contracts  for 
each  red  salmpn  caught.  The  defendant  had  $150,000  invested  in^ 
the  business  conducted  by  it  at  Pyramid  Harbor,  and  no  other  men 
could  be  engaged  to  take  the  places  of  libelants  during  that  fishing 
season.  Under  these  circumstances  the  superintendent  of.  defend- 
ant yielded  to  what  he  deemed  the  unreasonable  and  illegal  demands 
of  libelants,  and  agreed  in  behalf  of  the  defendant  corporation  to  pay, 
the  additional  sum  demanded  by  them  for  the  season's  work.    This 
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contract  was  entered  into  May  22y  1900,  and  is  the  one  sued  on.  It 
was  signed  in  behalf  of  defendant  by  its  superintendent  or  his  clerk 
in  the  following  words,  "By  Alaska  Packers'  Association,"  and  de- 
livered by  the  superintendent  as  the  contract  of  defendant.  Upon 
their  return  to  San  Francisco,  October  6,  1900,  the  defendant, 
-'through  its  proper  officer,  informed  libelants  that  the  contract  of 
May  22,  1900,  was  executed  without  authority  from  defendant,  and 
that  it  would  not  pay  the  increased  compensation  therein  provided 
for  them.  After  this  notice,  all  of  the  libelants,  and  some  of  them 
after  consulting  counsel,  accepted  under  protest  the  amount  of  wages 
stipulated  for  in  the  original  agreement,  and  thereupon  executed  a 
^release  of  all  their  claims  and  demands  against  the  defendant. 

1.  It  will  be  noticed  that  the  principal  subject  of  the  contract  upon 
the  part  of  the  libelants  was  for  the  rendition  of  services  as  fishermen 
at  Pyramid  Harbor,  and  included  work  in  the  cannery  on  shore,  in 
preserving  the  fish  caught  by  them,  and  also  the  labor  of  placing  the 
fish  on  board  the  Two  Brothers  for  transportation  to  San  Francisco. 
The  contract  is,  however,  maritime  in  its  nature.  The  fact  that, 
while  engaged  in  fishing  at  Pyramid  Harbor,  the  libelants  slept  on 
shore,  and  mended  their  nets,  and  cared  for  the  fish  on  shore,  and 
that  this  was  contemplated  by  the  contract,  does  not  make  it  any 
the  less  a  maritime  contract  which  a  court  of  admiralty  has  juris- 
diction to  enforce.    The  Minna  (D.  C.)  11  Fed.  759. 

2.  The  libelants  claim  that  the  defendant  did  not,  as  it  agreed  to 
do,  provide  them  with  serviceable  nets  in  which  an  average  catch 
of  fish  could  be  taken,  and  that  because  of  defendant's  default  in 
this  respect  they  were  justified  in  refusing  to  perform  their  original 
agreement  and  in  demanding  the  additional  compensation  provided 
for  by  the  later  contract  of  May  22,  1900.  The  contention  of  libel- 
ants that  the  nets  provided  them  were  rotten  and  unserviceable 
is  not  sustained  by  the  evidence.  The  defendant's  interest;  required 
that  libelants  should  be  provided  with  every  facility  necessary  to 
their  success  as  fishermen,  for  on  such  success  depended  the  profits 
defendant  would  be  able  to  realize  that  season  from  its  packing 
plant,  and  the  large  capital  invested  therein.  In  view  of  this  self- 
evident  fact,  it  is  highly  improbable  that  the  defendant  gave  libel- 
ants rotten  and  unserviceable  nets  with  which  to  fish.  It  follows 
"trom  this  finding  that  libelants  were  not  justified  in  refusing  perform- 

.  ance  of  their  original  contract.  The  defendant  contends  that,  such 
being  the  fact,  the  contract  sued  on  is  nudum  pactum;  and  it  is 
urged  in  support  of  this  claim  that  the  promise  of  the  defendant  con- 
tained therein  was  simply  a  promise  to  pay  to  the  libelants  additional 
compensation  for  the  precise  work  they  were  already  under  a  legal 
obligation  to  perform  by  the  terms  of  the  prior  agreement.  It  is 
an  elementary  principle  of  law  that  after  a  contract  for  the  rendi- 
tion of  services  or  for  the  delivery  of  property  has  been  completely 
executed  by  the  party  who  agreed  so  to  do,  a  promise  made  by  the 
other  to  pay  more  for  such  service  or  property  than  the  sum  fixed  by 
the  contract  performed  would  be  without  consideration.  ClarlC 
Xont.  p.  192.  The  promise  in  that  case  would  be  simply  a  promise 
to  make  a  gift,  and  could  not  be  enforced.    But  when  a  contract 
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remains  wholly  or  partly  executory,  and  the  party  who  has  obli- 
gated himself  to  render  services  or  deliver  property  thereunder  re- 
fuses performance  unless  paid  more  than  he  would  be  entitled  to  re- 
ceive by  the  terms  of  such  contract,  whether  in  such  case  the  agree- 
ment of  the  other  to  pay  the  increased  price  demanded  in  order  to 
obtain  precisely  the  same  service  or  property  stipulated  for  in  the 
original  contract  would  be  without  consideration  is  a  question  upon^ 
which  the  courts  are  not  agreed.  The  following  cases  may  be  cited'' 
as  in  principle  holding  that  such  agreement  would  be  without  consid- 
eration: Vanderbilt  v.  Schreyer,  91  N.  Y.  392;  Ayres  v.  Railroad 
Co.,  52  Iowa,  478,  3  N.  W.  522;  Harris  v.  Carter,  3  El.  &  Bl.  559; 
Frazer  v.  Hatton,  2  C.  B.  (N.  S.)  512;  Conover  v.  Stillwell,  34  N.  J. 
Law,  54;  King  v.  Railway  Co.,  61  Minn.  483,  63  N.  W.  1105;  Reyn- 
olds V.  Nugent,  25  Ind.  328.  The  doctrine  of  these  cases  is  ex- 
pressed in  the  following  extract  from  the  opinion  of  the  court  in 
Vanderbilt  v.  Schreyer,  91  N.  Y.  392: 

"PoUoek  states  the  rule  as  follows:  That  'neither  the  promise  to  do  a 
thing  nor  the  actual  doing  of  it  will  be  a  good  consideration  if  it  is  a  thing 
which  the  party  is  bound  to  do  by  the  general  law,  or  by  a  subsisting  con- 
tract with  the  other  party.'  Pol.  Cont.  161;  Oosby  v.  Wood.  6  N.  Y.  869; 
Deacon  v.  Gridley,  15  0.  B.  295.  *Nor  is  the  performance  of  that  which  the 
party  was  under  a  previous  valid,  legal  obligation  to  do  suflacient  consid- 
eration for  a  contract*    2  Pars.  Cont.  437." 

On  the  other  hand,  it  has  been  held  that  when  one  who  has  bound 
himself  .to  render  services  or  deliver  property  under  an  existing  con- 
tract refuses  to  do  so  unless  paid  more  than  the  contract  price,  the 
parties  may  enter  into  a  new  agreement  by  which  an  increased  price 
or  compensation  is  to  be  paid  for  the  same  service  or  property,  and 
that  in  such  case  the  subsequent  performance  of  the  contract  by  the 
promisee  is  a  sufficient  consideration  for  the  new  agreement.  Mun- , 
roe  V.  Perkins,  9  Pick.  298,  20  Am.  Dec.  475;  Peck  v.  Requa,  13 
Gray,  408;  Holmes  v.  Doane,  9  Cush.  135;  Rollins  v.  Marsh,  128 
Mass.  116;  Rogers  v.  Rogers,  139  Mass.  440,  i  N.  E.  122;  Lawrence 
V.  Davey,  28  Vt.  264;  Moore  v.  Locomotive  Works,  14  Mich.  266; 
Goebel  v.  Linn,  47  Mich.  489,  11  N.  W.  284,  41  Am.  Rep.  723.  In 
my  opinion,  the  cases  just  cited  state  the  true  rule.  Upon  principle 
it  would,  seem  that  the  parties  to  a  contract  have  a  perfect  right  to 
change  or  add  to  its  terms  for  any  reason  which  seems  adequate  to 
them,  or  they  may  entirely  discharge  such  contract,  and  substitute'' 
another  in  relation  to  the  same  subject-matter ;  and  there  is  no  more 
legal  objection  to  a  promise  to  pay  more  for  future  services  con- 
tracted for  than  to  an  agreement  that  services  shall  be  other  or  differ- 
ent from  those  named  in  the  original  contract,  with  a  corresponding 
increase  or  reduction  in  the  price  to  be  paid  therefor.  "There  need 
be  no  express  waiver  of  the  old  contract  or  of  some  of  its  terms,  to 
constitute  a  discharge  by  substituted  agreement.  A  new  contract 
inconsistent  with  the  original  impliedly  discharges  the  latter  without 
an  express  provision  to  that  effect."  Clark,  Cont.  p.  611.  "Such  a 
substituted  agreement  prima  facie  takes  the  plac^  of  the  original 
agreement  as  to  everything  remaining  unperformed."  Rogers  v-.- 
Rogers,  139  Mass.  440,  i  N.  E.  122.    In  the  case  at  bar,  if  the  parties 
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deemed  it  (or  their  mutual  interest  so  to  do,  it  was  competent  (or 
them  to  enter  into  the  new  contract  sued  on,  and  when  they  did  thii 
there  was  an  implied  discharge  of  the  former  contract,  and  the  new 
became  the  measure  of  their  rights,  unless  the  consent  of  the  defend- 
ant thereto  was  obtained  by  duress;  and  the  facts  appearing  here 
do  nflt  show  that  the  defendant  acted  under  duress,  in  making  that 
^contract.  Goebel  v.  Linn,  47  Mich.  489,  ii  NT  W.~S84,  41  Am.  Rep. 
723;  Hackley  v.  Headley,  45  Mich.  569,  8  N.  W.  511.  When  the 
libelants  refused  to  continue  in  the  performance  of  the  original  agree- 
ment, they  rendered  themselves  legally  liable  for  damages  for  their 
breach  of  contract,  and  suit  might  have  been  brought  by  the  defend- 
ant to  recover  such  damages.  But  this  was  not  the  only  right  of  de- 
fendant. It  had  the  right  to  enter  into  a  new  contract  with  the  libel- 
ants for  the  performance  of  the  same  work,  if,  upon  consideration  of 
all  the  circumstances,  that  was  deemed  by  it  the  best  course  to  pur- 
sue. The  reasons  which  justify  this  conclusion  are  stated  with  great 
^  force  in  Goebel  v.  Linn,  47  Mich.  489,  11  N.  W.  284,  41  Am.  Rep.  723. 
The  defendants  in  that  case  were  brewers,  and  entered  into  a  contract 
with  the  Belle  Isle  Ice  Company,  by  which  that  company  agreed  to 
furnish  the  defendants  with  all  the  ice  they  might  need  in  their  busi- 
ness from  November,  1879,  to  January,  1881,  at  $1.75  per  ton,  unless 
,  there  should  be  a  scarcity  of  ice  during  the  season  of  1880,  in  which 
event  $2  per  ton  was  to  be  paid  for  that  season.  Ice  was  furnished 
under  that  contract  until  May,  1880,  when  defendants  were  notified 
by  the  ice  company  that  it  would  furnish  no  more  ice  at  the  stipulated 
price.  The  defendants  were  unable  to  procure  ice  elsewhere,  and 
were  compelled  either  to  stop  brewing,  and  go  out  of  business,  at 
a  very  great  loss,  or  enter  into  a  new  contract  with  the  ice  company, 
bv  which  they  agreed  to  pay  $3.50  per  ton  for  ice  delivered  to  them. 
The  defendants  chose  the  latter  course,  and  gave  their  notes  in  pay- 
ment for  the  ice  subsequently  delivered  to  them  at  the  rates  fixed  in 
the  new  contract.  The  action,  was  to  recover  upon  one  of  these 
notes.  The  defenses  were  that  the  note  was  without  consideration, 
and,  secondly,  that  it  was  obtained  by  duress.  In  passing  upon  these 
.  defenses,  in  view  of  the  facts  just  stated,  the  court,  in  its  opinion,  de- 
livered by  Mr.  Justice  Cooley,  after  stating  that  there  was  no  ground 
for  the  contention  that  the  note  was  without  consideration,  said : 

**The  defense,  therefore,  Is  not  that  the  consideration  has  failed,  but  that 
a  note  for  a  sum  greater  than  the  contract  price  has  been  extorted  under 
circumstances  amounting  to  duress.  It  is  to  be  observed  of  these  circum- 
stances that,  if  we  confine  our  attention  to  the  very  time  when  the  arrange- 
ment for  an  increased  price  was  made,  the  defendants  make  out  a  very 
plausible  case.  They  had  then  a  very  considerable  stock  of  beer  on  hand, 
and  the  case  they  make  is  one  in  which  they  must  have  ice  at  any  cost,  or 
they  must  fail  in  business.  If  the  ice  company  had  the  ability  to  perform 
their  contract  but  took  advantage  of  the  circumstances  to  extort  a  higher 
price  trom  the  necessities  of  the  defendants,  its  conduct  was  reprehensibler 
and  it  would  perhaps  have  been  in  the  interest  of  good  morals  if  defendants 
bad  temporarily  submitted  to  the  loss,  and  brought  suit  against  the  Ice  com- 
pany on  their  contract  No  one  disputes  that,  at  their  option,  they  might 
have  taken  that  course,  and  that  the  ice  company  would  have  been  respon- 
sible for  all  damages  legally  attributable  to  the  breach  of  its  contract  But 
the  defendants  did  not  elect  to  take  that  course.  They  chose,  for  reasons 
whlcb  they  must  have  deemed  sufllcient  at  the  time;  to  submit  to  the  com' 
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pany's  demand,  and  pay  the  increased  price,  rather  than  rely  upon  their 
strict  rights  under  the  existing  contract.  What  these  reasons  were  is  not 
explained  to  us  except  as  above  shown.  It  is  obvious  that  there  might  be 
reasons  that  would  go  beyond  the  immediate  injury  to  the  business.  Sup- 
pose, for  example,  the  defendants  had  satisfied  themselves  that  the  ice  com- 
pany, under  the  very  extraordinary  circumstances  of  the  entire  failure  of 
the  local  crop  of  ice,  must  be  ruined  if  their  existing  contracts  were  to  be 
insisted  upon,  and  must  be  utterly  unable  to  respond  in  damages.  It  is  plain 
that  then,  whether  they  chose  to  rely  upon  their  contract  or  not,  it  would 
have  been  of  little  or  no  value  to  them.  Unexpected  and  extraordinary  cir- 
cumstances had  rendered  the  contract  worthless,  and  they  must  either  make 
a  new  arrangement  or,  in  insisting  in  holding  the  ice  company  to  the  exist- 
ing contract  they  would  ruin  the  ice  company,  and  thereby  at  the  same  time 
ruin  themselves.  It  would  be  very  strange  if  under  such  a  condition  of 
things,  the  existing  contract,  which  unexpected  events  had  rendered  of  no 
value,  could  stand  in  the  way  of  a  new  arrangement,  and  constitute  a  bar 
to  any  new  contract  which  should  provide  for  a  price  that  would  enable  both 
parties  to  save  thehr  Interests." 

So,  in  the  case  at  bar,  the  reason  why  the  defendant  did  not  choose  ^ 
to  rely  upon  the  original  agreement,  and  bring  an  action  for  the  dam- 
ages occasioned  by  its  breach,  may  have  been,  and  probably  was, 
because  of  the  inability  of  the  libelants  to  respond  in  damages.  Un- 
der such  circumstances  it  would  be  strange,  indeed,  if  the  law  would 
not  permit  the  defendant  to  waive  the  damages  caused  by  the  libel- 
ants' breach,  and  enter  into  the  contract  sued  upon;  a  contract 
mutually  beneficial  to  all  the  parties  thereto,  in  that  it  gave  to  the 
libelants  reasonable  compensation  for  their  labor,  and  enabled  the 
defendant  to  employ  to  advantage  the  large  capital  it  had  invested  in 
its  canning  and  fishing  plant. 

3.  The  contract  sued  on  is  that  of  the  defendant.  In  so  finding  I 
have  not  overlooked  the  fact  that  its  general  superintendent,  Murray, 
testified  that  he  had  no  authority  to  enter  into  such  contract  for  de- 
fendant. In  making  this  statement  it  is  evident  the  witness  only 
testified  to  his  legal  opinion  in  respect  to  that  matter.  He  certainly 
did  not  state  any  fact  upon  which  to  base  such  a  conclusion.  The 
power  to  employ  labor  at  Pyramid  Harbor  was,  I  think,  incident  to 
his  authority  as  general  superintendent  and  manager  of  the  business 
conducted  by  defendant  at  that  place;  but,  whether  so  or  not,  he 
assumed  to  act  for  the  defendant  in  making  the  contract,  and  the  de- 
fendant obtained,  and  still  retains,  the  benefit  of  the  services  of  libel- 
ants under  such  contract,  and  is  therefore  estopped  from  disputing 
the  authority  of  Murray  to  act  for  it  in  making  the  contract  under 
consideration. 

4.  The  next  question  that  arises  is  as  to  the  eflfect  of  the  settlement 
made  by  the  defendant  with  libelants.  That  there  was  a  controversy 
at  that  time  between  the  defendant  and  the  libelants  as  to  the  amount 
due  them  is  not  disputed,  and  libelants  were  distinctly  informed  at 
the  time  that  the  sum  then  paid  them  by  the  defendant  must  be  re- 
ceived in  full  satisfaction  of  all  claims  and  demands  against  it,  and  the 
receipts  signed  by  them  contained  a  release  of  all  claims  and  demands 
held  by  them  against  the  defendant  on  account  of  the  matters  alleged 
in  the  present  libel.  If  this  were  an  action  at  law,  this  payment  and 
release  would,  under  the  circumstances  just  stated,  operate  as  a  satis-, 
faction  of  the  claims  set  forth  in  the  libel.    Croft  v.  Luniley,  s  El. 
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&  BL  648,  680;  McDaniels  v.  Lapham,  21  Vt.  222;  Donohue  v. 
Woodbury,  6  Cush.  148,  52  Am.  Dec.  TJT.  And  the  same  result 
would  follow  if  the  contract  sued  on  was  governed  by  section  4552 
of  the  Revised  Statutes.  The  Pennsylvania  (D.  C.)  98  Fed.  744. 
But  it  is  not.  The  contract,  while  it  provides  that  libelants  shall 
render  some  services  as  seamen,  is  not,  strictly  speaking,  such  a  con- 
tract as  is  contemplated  by  section  4552  of  the  Revised  Statutes. 
That  section,  as  originally  enacted,  was  only  intended  to  relate  to 
merchant  seamen  (The  Cornelia  M.  Kingsland  [D.  C]  25  Fed.  856); 
and  I  do  not  think  any  of  the  acts  amendatory  thereof  or  supple- 
mental thereto  have  extended  its  provisions  to  contracts  like  that 
set  out  in  the  libel.  The  effect  of  the  release  must  therefore  be 
determined  by  the  rule  applied  in  courts  of  admiralty  when  a  release 
is  relied  upon  as  a  defense  to  the  action.  In  admiralty  a  receipt  in 
'full  of  all  demands,  or  a  release  by  a  seaman  on  receiving  less  than  the 
amount  actually  due  him,  does  not  ordinarily  constitute  a  bar  to  the 
^subsequent  recovery  of  what  he  was  justly  entitled  to  receive.  The 
David  Pratt,  i  Ware  (495)  509,  Fed.  Cas.  No.  3,597;  Leak  v.  Isaacson, 
Abb.  Adm.  41,  Fed.  Cas.  No.  8,160;  The  Rajah,  i  Spr.  199,  Fed.  Cas. 
No.  11,538;  Savin  v.  The  Jimo,  i  Woods,  300,  Fed.  Cas.  No.  12,390. 
The  principle  upon  which  those  cases  were  decided  is  equally  appli- 
cable to  the  present  case.  That  principle,  broadly  stated,  is  this: 
^hat  courts  of  admiralty  are  not  bound  in  the  decision  of  cases  before 
them  by  technical  rules,  but  are  governed  by  enlarged  views  of  equity 
and  justice;  and  as  seamen  are  usually  improvident,  and  often 
ignorant  of  their  rights,  they  are  frequently  tempted  by  their  necessi- 
ties to  take  less  than  is  due  them.  While,  as  before  stated,  the 
present  is  not,  strictly  speaking,  a  suit  for  the  recovery  of  seamen's 
wages,  still  there  is  the  same  reason  for  looking  behind  the  releases 
which  are  relied  upon  by  defendant  in  this  case  as  if  the  action  were 
one  for  the  recovery  of  seamen's  wages.  The  libelants  are  ignorant 
'  fishermen,  and  are  as  much  entitled  to  the  equitable  protection  of  a 
court  of  admiralty  as  ordinary  seamen,  and  it  would  not  be  in  accord- 
ance with  equity  to  hold  that  the  receipt  of  less  than  was  due  them 
is  a  bar  to  the  recovery  of  the  full  amount  they  were  entitled  to  re- 
ceive according  to  the  terms  of  the  contract  under  which  they  per- 
formed labor  for  the  defendant. 

5.  The  case  of  George  Bataillou  differs  from  that  of  the  other 
libelants  in  this :  that  the  evidence  shows  that  he  voluntarily  aban- 
doned work  under  the  contract,  and  was  paid  in  full  for  all  services 
rendered  by  him ;  and  there  is  nothing  in  the  evidence  to  impeach 
the  fairness  of  the  settlement  made  by  the  defendant  with  him. 

A  decree  will  be  entered  in  favor  of  each  of  the  libelants  except 
George  Bataillou  for  the  sum  of  $50,  and  interest  thereon  from  date 
of  filing  the  libel  until  decree  is  satisfied,  and  for  costs ;  and  as  to 
George  Bataillou  the  decree  will  be  that  he  take  nothing  by  this 
action. 
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NILES  TOOL  WORKS  00.  v.  IX)UISVILLB.  N.  A.  &  0.  BY.  CO. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    January  7,  1002.) 

No.  T72. 

Railroads— FoRBCLOBURB  of  Mortoaoe— Prbfbrenttal  Debts. 

A  claim  for  the  price  of  machinery  sold  to  a  mortgagor  railroad  com- 
pany, and  used  by  It  In  the  construction  of  shops  owned  by  a  second 
company,  under  a  contract  by  which  the  mortgagor  secured  their  use  by 
lease  and  also  the  stock  of  the  second  company.  Is  not  entitled  to  priority 
of  payment  over  the  mortgage  debt  in  a  foreclosure  suit  as  a  preferential 
claim,  where  there  was  no  surplus  of  income  from  the  receivership, 
no  diversion  of  current  Income  was  shown,  and  the  shops  so  built  never 
passed  under  the  mortgage,  and  were  not  included  in  the  foreclosure 
decree  or  sale. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Indiana. 

The  appellant,  the  Nlles  Tool  Works  Company,  filed  an  Intervening  petition 
in  the  consolidated  foreclosure  action  of  the  Farmers'  Loan  &  Trust  Company 
and  John  H.  Barker  against  the  Louisville,  New  Albany  &  Chicago  Railway 
Company  (for  brevity  called  the  New  Albany  Company)  et  al.,  for  an  in- 
debtedness contracted  by  the  last-named  company,  and  claimed  by  the  in- 
tervener to  be  a  preferred  claim.  On  the  hearing  of  the  report  thereon  of 
a  special  master  and  of  the  exceptions  thereto,  the  circuit  court  confirmed 
the  report  In  so  far  as  It  recommended  that  the  intervener  recover  the  sum 
of  $3,300.67,  with  interest,  but  disapproved  the  same  in  respect  of  Its  al- 
lowance as  a  preferential  claim,  and  decreed  accordingly  that  the  claim 
be  allowed  "as  a  general  claim,  without  preference,  pari  passu  with  all  otlier 
claims  not  entitled  to  preference."  This  appeal  is  from  the  denial  of  the 
claim  as  preferred.  The  claim  is  for  three  boilers  furnished  by  the  appellant 
to  the  New  Albany  Company,  under  contract  in  writing,  the  last  delivery 
upon  the  contract  being  made  January  15,  1896,  but  the  master  finds  that 
they  were  not  erected  in  accordance  with  the  contract  until  March  7,  1896; 
and  the  boilers  were  purchased  and  used  by  the  New  Albany  Company  in 
the  construction  of  shops  at  La  Fayette,  Ind.,  under  an  arrangement  with 
the  La  Fiayette  &  Monou  Railway  Company  (hereinafter  called  the  La 
Fayette  Company),  and  under  the  following  circumstances:  The  La  Fayette 
Company  received  a  subsidy  from  the  township  to  aid  in  the  construction 
of  its  proposed  short  line  of  railroad  and  shops  at  La  Fayette,  and,  having 
purchased  right  of  way  and  ground  for  the  location  of  shops  out  of  such 
subsidy,  entered  Into  contract  with  the  New  Albany  Company  whereby  tlie 
latter  company  agreed  to  furnish  and  construct  the  road,  tracks,  and  car 
shops,  and  accept  in  full  payment  therefor  the  remainder  of  the  subsidy 
and  the  entire  capital  stock  of  the  La  Fayette  Company,  and  such  contract 
was  performed  by  both  parties.  The  capital  stock  of  the  La  Fayette  Com- 
pany so  received  by  the  New  Albany  Company  was  hypothecated  by  the 
latter  company  to  secure  a  loan,  and  the  title  subsequently  passed  there- 
under, so  that  no  interest  in  such  stock  came  to  the  mortgagee  or  entered 
into  the  foreclosure  proceeding  in  controversy.  Pursuant  to  the  arrangement 
thus  made,  the  New  Albany  Company  entered  into  possession  and  use  of  tlie 
shops  at  La  Fayette,  with  the  title  remaining  in  the  La  Fayette  Company, 
except  as  to  a  tract  of  three  acres,  and  abandoned  its  shops  theretofore  held 
at  New  Albany,  from  which  machinery  was  removed  to  the  La  Fayette 
shops,  but  no  part  of  this  La  Fayette  property  was  Included  in  the  mort- 
gage foreclosure  or  sale.  The  original  action  against  the  New  Albany  Com- 
pany was  a  creditors'  bill,  under  which  the  receiver  was  appointed  August 
24,  1896.  On  November  12,  1806,  bills  were  filed  to  foreclose  several  mort- 
gages against  the  New  Albany  Company,  which  were  consolidated  under  the 
present  title,  the  receivership  was  extended  accordingly,  and  final  decree  of 
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foreclosure  was  entered  therein  January  23,  1897,  which  provided,  among 
other  matters,  that  the  purchaser  at  the  sale  should  pay  all  receiver's  in- 
debtedness and  claims  which  should  be  allowed  by  the  court  as  '"prior  in 
lien  to  the  mortgages  foreclosed."  The  sale  was  made  March  10,  1897,  and 
the  purchasers  organized  the  Chicago,  Indianapolis  &  Louisville  Railway 
Company,  and  entered  into  possession  of  the  property  thus  acquired.  The 
intervener's  petition  was  filed  May  3,  1897. 

F.  F.  Moore,  for  appellant. 

G.  W.  Kretzinger,  for  appellee. 

Before  JENKINS,  Circuit  Judge,  and  BUNN  and  SEAMAN. 
District  Judges. 

SEAMAN,  District  Judge,  after  the  foregoing  statement,  delivered 
the  opinion  of  the  court. 

The  appellant  is  an  unsecured  creditor  of  the  New  Albany  Com- 
pany, and  the  sole  question  involved  in  this  appeal  is  whether  its 
claim  is  entitled  to  priority  over  the  interest  of  the  mortgagees  which 
was  acquired  by  the  purchasers  under  the  foreclosure  decree  and  sale. 
The  indebtedness  was  in  no  sense  incurred  by  the  receiver,  and  there 
is  no  showing  or  claim  of  surplus  income  derived  during  the  receiver- 
ship ;  and  while  it  is  contended  on  behalf  of  the  appellant  that  unin- 
cumbered assets  of  the  New  Albany  Company  are  within  the  custody 
of  the  court,  which  should  be  administered  for  the  benefit  of  the  claim 
if  priority  is  not  allowable,  such  contention  is  neither  sustainable 
under  the  facts  of  record  nor  raised  by  the  assignment  of  errors. 
Aside,  therefore,  from  the  secondary  question  whether  the  indebted- 
ness was  incurred  within  the  period  of  six  months  preceding  the  re- 
ceivership in  the  case,  the  claim  for  the  purchase  price  of  the  boilers 
which  were  furnished  to  the  mortgagor  company  cannot  be  allowed 
priority,  and  thus  displace  the  mortgage '  liens,  unless  the  contract 
of  purchase  and  its  subject-matter  come  within  the  limited  class  of 
expenditures  for  which  such  allowance  is  authorized^  The  boilers 
so  furnished  by  the  appellant  entered  into  the  construction  by  the 
New  Albany  Company  of  car  shops  for  the  La  Fayette  Company,  at 
La  Fayette,  Ind.,  under  an  arrangement  for  earning  certain  municipal 
aid  which  was  offered  the  latter  company,  with  ownership  of  the 
property  held  in  the  name  of  the  La  Fayette  Company,  but  its  use  by 
the  New  Albany  Company  was  secured  through  a  long-term  lease. 
Under  the  contract  for  the  erection  of  the  shops  and  other  work  the 
La  Fayette  Company  transferred  to  the  New  Albany  Company  the 
amount  received  as  municipal  aid,  less  the  portion  thereof  used  in  the 
purchase  of  real  estate  required  for  the  purpose,  together  with  the 
entire  capital  stock  of  the  La  Fayette  Company,  and  the  New  Albany 
Company  then  borrowed  the  sum  of  $100,000,  and  pledged  this  stock 
as  collateral  security  for  the  loan.  The  record  does  not  show  that 
earnings  of  the  New  Albany  Company  were  either  used  or  promised 
in  carrying  out  this  arrangement,  but  it  does  show  that  neither  the 
proceeds  of  the  contract  nor  the  ownership  of  the  shops  came  to  the 
mortgagees  of  that  company,  that  the  La  Fayette  property  was  not 
included  in  the  foreclosure  decree  or  sale,  and  that  any  title  thereto 
which  may  have  been  acquired  by  the  new  company  is  derived  from 
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Other  sources.  Performance  of  this  contract  cannot  be  classified  as 
an  operating  expense  of  the  New  Albany  railroad,  and  the  alleged 
fact  that  a  portion  of  the  machinery  which  entered  into  the  construc- 
tion of  the  new  shops  came  from  the  abandoned  New  Albany  shops 
does  not  establish  a  case  of  railroad  repairs. 

On  the  facts  thus  appearing  we  are  of  opinion  that  no  foundation 
exists  for  priority  of  the  appellant's  claim  to  make  it  chargeable 
against  the  purchasers  under  the  foreclosure  decree,  and  that  the  or- 
der of  the  circuit  court  thereupon  is  sustained  by  the  entire  line  of 
authorities.  Reversal  is  sought  on  the  authority  of  expressions  in 
the  early  case  of  Fosdick  v.  Schall,  99  U.  S.  235,  252,  25  L.  Ed.  339, 
upon  which,  as  remarked  in  the  brief  on  its  behalf,  the  "appellant 
anchors  its  faith" ;  but  the  contention  ignores  the  distinctions  which 
are  there  pointed  out  as  grounds  for  the  preference,  and  is  untenable 
as  well  under  that  decision  as  it  clearly  is  under  the  uniform  line  of 
later  authorities.  In  Fosdick  v.  Schall  the  doctrine  is  recognized, 
as  fully  exemplified  in  the  later  cases,  that  the  mortgagee  of  a  rail- 
road company  is  entitled  to  the  net  income  only  to  be  applied  in  pay- 
ment of  interest  or  principal  of  the  mortgage  indebtedness;  that 
there  is  an  implied  agreement  that  the  current  income  shall  be  first 
applied  to  payment  of  the  necessary  operating  expenses  of  the  road, 
and  5tn  equitable  lien  thus  arises  in  favor  of  debts  for  current  ex- 
penses, which  will  be  enforced  to  displace  mortgage  liens  within  rea- 
sonable limitations ;  and,  as  remarked  in  International  Trust  Co.  v. 
T.  B.  Townsend  Brick  &  Contracting  Co.,  37  C.  C.  A.  396,  405,  95 
Fed.  850,  859,  "the  doctrine  thus  stated  is  the  foundation  of  the 
'diversion'  or  'restoration'  doctrine  applied  in  the  later  cases."  So 
the  rule  which  was  actually  applied  in  Fosdick  v.  Schall  was  in  con- 
formity with  such  doctrine,  and,  while  it  is  true  that  remarks  in  the 
opinion  indicate  that  "proper  equipment  and  useful  improvements" 
may  be  chargeable  against  the  gross  earnings,  the  ground  for  such 
possible  exception  is  thus  stated: 

"If,  "for  the  convenience  of  the  moment,  something  is  taken  from  what 
may  not  improperly  be  caUed  the  'current  debt  fund,'  and  put  into  that  which 
belongs  to  the  mortgage  creditors,  it  certainly  is  not  inequitable  for  the 
court,  when  asked  by  the  mortgagees  to  take  possession  of  the  future  in- 
come and  hold  it  fcr  their  benefit  to  require  as  a  condition  of  such  order 
that  what  is  due  from  the  earnings  to  the  current  debt  shall  be  paid  by 
the  court  from  the  future  cuiTent  receipts  before  anything  derived  from  that 
source  goes  to  the  mortgagees."    90  U.  S.  252,  25  L.  Ed.  342. 

This  suggestion  of  contingencies  which  may  enlarge  the  exception 
in  favor  of  preferences,  if  consistent  with  the  later  decisions,  does  not 
support  the  appellant's  claim,  for  the  reason  that  neither  of  the  condi- 
tions so  indicated  appears  in  the  present  record.  Since  that  opinion, 
however,  the  rule  has  become  firmly  established  that  indebtedness 
contracted  by  the  mortgagor  for  improvements  which  are  work  of 
original  construction,  and  not  mere  repairs,  cannot  displace  the  mort- 
gage liens,  though  the  mortgaged  property  is  thereby  improved. 
Porter  v.  Steel  Co.,  120  U.  S.  649,  671,  7  Sup.  Ct.  741,  30  L.  Ed.  830; 
Wood  v.  Safe  Deposit  Co.,  128  U.  S.  416,  421,  9  Sup.  Ct.  131,  32  L. 
Ed.  472;  Railroad  Co.  v.  Hamilton,  134  U.  S.  296,  301,  10  Sup.  Ct. 
546,  33  L.  Ed.  90s ;  Thomas  v.  Car  Co.,  149  U.  S.  95,  iii,  13  Sup.  Ct. 


Digitized  by 


Google 


564  112  FEDERAL  RBPORTEB. 

824,  37  L.  Ed.  663.  Moreover,  the  recent  cases  of  Southern  Ry. 
Co.  V.  Carnegie  Steel  Co.,  176  U.  S.  257,  20  Sup.  Ct.  347,  44  L.  Ed. 
458,  and  Lackawanna  Iron  &  Coal  Co.  v.  Farmers'  Loan  &  Trust 
Co.,  176  U.  S.  298,  20  Sup.  Ct.  363,  44  L.  Ed.  475,  in  which  the 
authorities  are  reviewed,  have  settled  the  doctrine  that  preference 
cannot  be  allowed,  unless  "the  debt  was  one  fairly  to  be  regarded  as 
part  of  the  operating  expenses  of  the  railroad,  incurred  in  the  ordi- 
nary course  of  business,  and  to  be  met  out  of  the  current  receipts." 
Applying  either  rule  to  the  claim  in  controversy,  the  preference  was 
rightly  denied,  and  the  decree  accordingly  is  affirmed. 


BAOHUS  V.  HARTWBLL  et  aL 

(Cfrcult  Court  S.  D.  CaUfomla.    December  30,  1901.) 

Jurisdiction  of  Federal  Courts— Amount  in  Contboversy— Suit  to  Knjoik 
Assessment  fok  Street  iMrnovEMBNTS. 

In  a  suit  to  enjoin  the  enforcement  of  an  assessment  for  street  Im- 
provements, the  amount  or  value  in  controversy,  for  the  purpose  of  deter- 
mining whether  a  federal  court  has  jurisdiction,  is  the  amount  of  the 
assessment^ 

In  Equity.  Suit  to  enjoin  enforcement  of  assessment  for  street 
improvements.  On  motion  for  preliminary  injunction  and  on  de- 
murrer to  bill. 

E.  Edgar  Galbreth,  for  complainant. 

F.  G.  Finlayson  and  John  T.  Jones,  for  defendants. 

ROSS,  Circuit  Judge.  The  amount  of  the  assessment  in  question 
in  this  suit  being  less  than  $2,000,  the  bill  must  be  dismissed  for  want 
of  jurisdiction.  U.  S.  v.  Say  ward,  160  U.  S.  497,  16  Sup.  Ct.  371,  40 
L.  Ed.  508;  Fishback  v.  Telegraph  Co.,  161  U.  S.  100,  16  Sup.  Ct. 
506,  40  L.  Ed.  630;  Transfer  Co.  v.  Pendergrass,  16  C.  C.  A.  585,  70 
Fed.  I ;  Wheless  v.  City  of  St.  Louis  (C.  C.)  96  Fed.  865.  There  is 
nothing  to  the  contrary  in  the  case  of  Woodside  v.  Ciceroni,  35  C.  C. 
A.  177,  93  Fed.  I,  where  it  was  heM  that  in  a  suit  to  quiet  title,  or  to 
remove  a  cloud  therefrom,  it  is  no<  the  value  of  the  defendant's  claim 
which  is  the  amount  of  the  controversy,  but  the  whole  of  the  real 
estate  to  which  the  claim  extends. 

Injunction  denied,  and  demurrer  sustained,  and  bill  dismissed,  at 
complainant's  cost. 

1  Jurisdiction  of  circuit  courts  as  determined  by  amount  in  controversy, 
see  notes  to  Auer  v.  Lombard,  19  0.  O.  A.  75;  Shoe  Co.  v.  Roper,  30  C.  G. 
A.  459. 
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KILHAM  V.  WILSON. 

(Oircnft  Court  of  Appeals,  Eighth  Circuit    January  8,  1902.) 

No.  1.490. 

ti  PRIKCIPAL  AND  AOBNT— SaLKA— TeRMS— -RlOHT  TO  DeTBRMTNB. 

Where  real  estate  agents,  for  an  agreed  compensation,  undertake  to 

find  a  purchaser  satisfactory  to  the  owner,  he  alone  has  the  right  to 

determine  the  cohsideratlon  for  which  he  will  sell  and  the  details  goYeru- 

ing  the  payment  therefor  to  him. 

Sl  Actions— Former  Adjudtcation— Judgment  at  Law— Bar  to  Suit  in  Equity. 

A  real  estate  firm  undertook  to  find  a  purchaser  for  defendant's  cattle 
ranch  for  a  certain  compensation,  and,  in  addition  thereto,  all  that  he 
should  receive  in  excess  of  $225,000.  It  found  a  purchaser,  who  agreed 
to  pay  $275,000,  paying  part  cash  and  notes  secured  by  chattel  mortgage 
for  the  balance,  the  deeds  of  the  real  estate  being  left  in  escrow  until 
full  payment.  The  purchaser  defaulted,  and  defendant  received,  includ- 
ing cash,  proceeds  of  foreclosure  of  the  mortgage,  and  value  of  property 
restored  to  him,  much  less  than  the  $225,000.  The  surviving  partner  In 
the  firm  sued  defendant  to  recover  the  fixed  compensation  and  also 
$50,000  contingent  fee,  and  recovered  judgment  for  the  amount  of  the 
fixed  compensation,  but  was  defeated  as  to  the  $50,000,  the  jury  finding 
that  defendant  had  not  received  any  sum  in  excess  of  the  $225,000. 
Held,  that  such  judgment  was  a  bar  to  an  action  in  equity  for  account- 
ing as  to  such  $50,000,  or  any  part  thereof,  as  excess  received  by  de- 
fendant over  the  $225,000  for  such  ranch. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Colorado. 

This  action  was  instituted  by  William  S.  Everett,  the  surviving  partner  of 
a  firm  consisting  of  himself  and  one  Robinson,  and  afterwards  upon  tlie 
death  of  Everett  was  revived  in  the  name  of  Fred  G.  Kllham,  administrator 
of  his  estate,  who  is  the  appellant  herein,  against  William  J.  Wilson,  the 
appellee.  The  purpose  was  to  charge  Wilson  with  a  trust  in  favor  of  the 
estates  of  Everett  and  Robinson  as  to  certain  lands,  live  stock,  and  personal 
property  described  in  the  bill,  and  to  secure  an  accounting  with  respect 
thereto. 

The  record  shows  that  in  1883,  Wilson  being  the  owner  of  a  certain  ranch 
known  as  the  "Circle  Ranch,"  located  on  the  Republican  river  and  its 
tributaries  in  the  states  of  Colorado,  Nebraska,  and  Kansas,  employed  Everett 
and  Robinson  to  negotiate  a  sale  of  the  same  for  him,  and  agreed  to  pay 
them  as  commissions  for  so  doing  a  certain  fixed  sum  (which  was  recovered 
in  a  prior  action,  and  Is  not  here  involved),  and,  in  addition  thereto,  any 
amount  in  excess  of  $225,000  which  he  might  actually  receive  for  the  same. 
At  the  time  of  making  the  contract  of  employment,  Wilson  represented  that 
his  ranch  had  9  mUes  frontage  on  the  Republican  river,  running  back  15 
miles  from  the  river,  and  that  3,000  acres  of  the  land  were  held  by  him  in 
fee  simple,  and  that  the  books  showed  that  there  were  about  9,000  head  of 
cattle  on  the  ranch.  Everett  and  Robins  n  entered  into  negotiations  with  an 
English  syndicate,  which  resulted,  on  December  14,  1883,  in  the  execution  of 
a  contract  between  Wilson  and  the  syndicate,  acting  for  and  on  behalf  of 
a  cori>oration  to  be  organized  under  the  English  companies  act,  and  known 
as  the  New  United  States  Cattle  Ranch  Company,  Limited,  by  which  the 
syndicate  agreed  to  buy  the  ranch  and  equipment  for  $410,000,  payable  as 
follows:  $117,400  In  full-paid  stock  of  the  proposed  corporation,  which  was 
to  be  given  to  certain  Englishmen  for  services  as  promoters;  the  remaining 
sum,  $292,600,  to  be  paid  as  follows:  $63,850  in  cash  within  two  months 
after  the  signing  of  the  contract  of  sale,  and  the  balance,  $228,750  in  two 
equal  installments  of  $114,375,  each  in  one  and  two  years  after  the  final  con- 
summation of  the  sale.  Six  per  cent  of  $202,600  was  to  go  to  certain  other 
promoters  of  the  deal,  so  that,  after  deducting  the  same,  there  was  left  the 
sum  cf  $275,000  as  the  net  consideration  which  Wilson  agreed  to  receive,  and 


Digitized  by 


Google 


566  112  FEDERAL  REPORTER. 

thia,  according  to  the  ccntract,  he  was  not  to  receive  In  full  until  the  ex- 
piration of  two  years.  The  payment  of  the  installments  of  $114,375  each  was 
to  be  secured  by  a  bond  and  chattel  mortgage  upon  the  personal  property 
and  cattle,  and  also  by  placing  the  deeds  conveying  the  real  estate  in  escrow 
until  final  payment  should  be  made.  The  chattel  mortgage  was  to  be  subject 
to  foreclosure  at  any  time  after  two  months  after  default  in  payment  of 
either  one  of  the  two  installments.  After  this  contract  was  executed,  it  was 
found  that  Wilson  did  not  have  a  perfect  title  to  the  3,000  acres  of  land 
which  he  was  to  convey  in  fee  simple,  and  in  lieu  thereof,  by  supplemental 
agreement  of  the  parties,  he  executed  a  bond 'In  the  penal  sum  of  $90,000. 
with  sureties,  to  secure  the  conveyance  to  the  English  company  of  such  laud 
on  or  before  July  1,  1884.  The  proof  shows  that  good  title  was  secured  by 
Wilson  to  the  full  amount  of  3,000  acres  of  land  pursuant  to  the  condition 
of  the  bond,  and  that  deeds  conveying  the  same  to  the  English  company 
were  deposited  in  escrow,  as  required  by  the  contract,  to  be  delivered  to 
the  English  company  upon  full  payment  by  it  of  the  deferred  installments 
of  the  purchase  price;  otherwise  to  be  redelivered  to  Wilson.  A  quitclaim 
deed  was  executed,  conveying  to  the  English  company  Wilson's  interest  in 
the  200,000  acres  of  public  land  fenced  and  used  by  him  as  a  range  or  pasture. 
Owing  to  the  uncertainty  about  the  true  number  of  cattle  on  the  ranch  and 
to  the  difficulty  cf  at  once  rounding  them  up  for  manual  delivery,  a  bond 
in  the  penal  sum  of  $200,000,  with  sureties,  was,  by  agreement,  taken  from 
Wilson,  conditioned  for  the  delivery  of  at  least  6,000  head  of  cattle  by  the 
close  of  the  round-up  In  the  year  1885.  These  things  being  done,  the  English 
company,  on  April  21,  1884,  executed  its  chattel  mortgage  pursuant  to  the 
terms  of  the  contract,  reconveylng  the  personal  property,  including  the 
cattle,  to  Wilson,  as  further  security  for  the  payment  of  the  deferred  In- 
stallments of  purchase  price,  and  on  that  day  took  formal  possession  of  the 
ranch.  The  cash  payment  was  made  in  time  and  manner  satisfactory  to 
Wilson.  While  there  is  some  little  dispute  about  the  delivery  of  the  full 
6,000  head  of  cattle,  it  is  true,  we  think,  that  a  delivery  was  made  con- 
formably to  the  requirement  of  the  contract  between  the  parties,  and  within 
the  time  fixed  by  the  condition  of  the  bond.  The  first  installment  of  $114,375 
matured  April  21,  1885.  Of  this,  only  $22,386.09  was  paid,  and,  after  waiting 
two  months,  as  required  by  the  provisions  of  the  chattel  mortgage,  Wilson 
caused  the  personal  property,  Including  the  cattle,  to  be  advertised  for  sale 
on  September  19,  1885.  The  sale  occurred,  and  all  the  personal  property, 
including  the  cattle  on  the  ranch,  was  sold,  bringing  a  net  sum  of  $101,353.40. 
Title  to  the  3,000  acres  of  land  conveyed  to  the  English  company  was,  by 
the  withdrawal  of  the  deeds  placed  in  escrow,  restored  to  Wilson.  This 
land,  according  to  the  proof,  we  estimate  to  be  of  the  reasonable  value  of 
$10,350. 

From  the  frregolng  It  appears  that  Wilson  actually  received,  In  cash 
and  value  of  real  estate  taken  back  by  him  for  his  ranch  and  cattle,  the 
total  sum  of  $194,107.49.  This  sum,  less  $17,468.75,  advanced  by  Wilson, 
pursuant  to  a  contract  for  the  operation  of  the  ranch,  was  the  full  value, 
either  in  cash  or  land,  or  both,  which  Wilson  ever  actually  received  for  his 
ranch  and  cattle.  Making  the  deduction  for  advances  made  by  Wil.son,  It 
appears  that  the  actual  net  sum  received  by  him  was  $176,638.74.  This  Is 
considerably  less  than  $225,000,  which  Wilson  was  first  to  receive  before 
the  brokers  were  entitled  to  the  contingent  commission  sued  for.  To  over- 
come the  effect  of  this  situation,  complainant  averred  In  his  bill  that  such 
irregularities  attended  the  sale  of  the  cattle  and  personal  pr  perty  under  the 
chattel  mortgage  as  avoided  the  sale.  He  averred  particularly  that  the 
property  brought  an  unreasonably  low  price  at  the  sale;  that  a  large  number 
of  the  cattle  were  not  present  at  the  place  of  sale,  but  were  upon  the 
ranch,  and  sold  for  range  delivery;  and  that  the  purchase  of  a  large  part 
of  the  cattle  by  one  Green,  ostensibly  for  himself,  was  really  for  and  on 
behalf  of  Wilson;  and  that,  inasmuch  as  Wilson  was  prohibited  by  the 
statutes  of  Colorado  from  becoming  a  purchaser  at  the  sale  under  his  own 
chattel  mortgage,  he  was  chargeable  in  an  accounting  as  to  what  he  received 
from  the  sale  of  his  ranch  and  property  with  the  real  value  of  the  prop-^rty 
«o  indirectly  acquired  by  him.    It  is  contended  that,  when  so  charged  with 
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the  real  value,  it  will  appear  that  he  received  a  sum  largely  in  excess  of 
$225,000,  which  excess,  It  is  claimed,  belongs  to  the  complainant  as  com- 
missions due  to  Everett  and  Robinson,  under  their  contract  of  employment 
The  bill  avers  that  there  were  divers  modifications  of  the  contract  of  sale 
as  originally  made,  and  among  them  that,  instead  of  delivering  about  9,000 
head  of  cattle, — which  it  was  stated  the  books  showed  to  be  on  the  ranch, — 
Wilson  finally  agreed  and  guarantied  a  manual  delivery  of  6,000  only,  and 
gave  bond,  as  hereinbefore  stated,  conditioned  for  the  delivery  of  the  same 
at  some  time  during  the  seasons  of  1884  and  1885;  and  that  instead  of  con- 
veying 3,000  acres  of  land  In  fee  simple,  as  originally  agreed,  Wilson  gave 
bond,  as  hereinbefore  stated,  conditioned  for  securing  and  depositing  in 
escrow  deeds  conveying  the  same  to  the  English  company  on  or  before  July 
1,  1884;  and  instead  of  conveying  200,000  acres  of  pasture  and  range  land, 
fenced  in,  as  alleged  to  be  required  by  the  original  contract,  Wilson  executed 
quitclaim  deeds  conveying  that  quantity  of  the  public  domain  which  he  had 
been  using  as  a  range.  It  is  claimed,  even  if  Wilson  performed  the  contract 
as  finally  agreed  upon,  it  was  such  a  departure  from  that  originally  con- 
templated that  it  largely  contributed  to  the^  default  of  the  English  company 
In  making  payments  for  the  ranch.  It  is  also  claimed  that  Wilson*s  refusal 
to  make  certain  concessions,  or  to  extend  the  time  of  the  payment  of  the 
first  Installment  according  to  what  is  claimed  to  have  been  contemplated 
in  the  contract  of  purchase,  precipitated  the  mortgage  sale,  and  that,  there- 
fore, the  default  was  unlawfully  declared,  and  the  sale  under  the  terms  of 
the  chattel  mortgage  voidable.  It  is  also  averred,  in  substance,  that  the 
actual  value  of  the  property  as  originally  represented  by  Wilson  to  be  for 
sale  was  largely  in  excess  of  $225,000,  and  that  complainant  is  entitled  to 
an  accounting  with  respect  to  the  actual  value  of  the  property  as  originally 
represented  by  Wilson.  Defendant  by  his  answer,  admitted  the  employment 
of  Everett  and  Robinson  as  averred;  alleged  that  no  misrepresentations  were 
made  to  them,  that  they  knew  the  facts  constituting  the  uncertainty  as  to 
the  number  of  cattie  on  the  ranch  and  the  character  and  extent  of  defend- 
ant's right  to  the  range  on  the  public  domain,  and  knew  how  the  defendant 
Intended  to  acquire  title  to  the  3,000  acres  of  land  which  he  was  to  convey 
In  fee  simple;  and  that  they  understood  and  fully  acquiesced  in  the  contract 
as  made  between  the  defendant  and  the  English  company  on  December  14, 
1883,  and  each  and  all  of  the  modifications  thereof.  Defendant  denies  that 
there  was  any  irregularity  in  the  manner  of  advertising  or  conducting  the 
sale  under  the  chattel  mortgage,  and  avers  that  the  same  was  in  all  respects 
regular  and  lawful.  He  avers  that  by  the  contract  as  made  between 
himself  and  Everett  and  Robinson  they  were  to  receive  a  certain  fixed  com- 
pensation for  their  services,  and,  in  addition  thereto,  any  sum  over  and  above 
$225,000  which  he  might  actually  receive  for  his  ranch;  that  the  amount 
actually  received  by  him  In  cash  directly  from  the  English  company  from 
the  sale  of  personal  property  under  the  chattel  mortgage  and  in  the  value 
of  lands  restored  to  him  by  redelivery  of  the  deeds  deposited  in  escrow 
fell  far  short  of  $225,000,  and,  as  a  result  thereof,  they  now  had  no  claim 
against  him.  Defendant  also  filed  a  plea  alleging,  in  substance,  that  com- 
plainant Is  estopped  from  maintaining  this  action  by  a  former  judgment 
rendered  in  an  action  at  law  instituted  in  the  circuit  court  of  the  United 
States  for  the  district  of  Colorado,  in  which  Everett  and  Robinson  were 
plaintiffs  and  Wilson  was  defendant  to  recover  from  Wilson  on  the  identical 
cause  or  causes  of  action  which  are  now  alleged  against  the  defendant  In 
the  present  bill.  The  record  shows  that  after  Issue  was  joined  In  the  action 
at  law  the  same  was  heard  upon  the  merits,  and  resulted  in  a  judgmpnt 
prior  to  the  commencement  of  this  action,  in  favor  of  the  plaintiff  in  that 
case,  for  the  sum  of  $10,000  for  the  absolute  or  fixed  commissions,  and 
nothing  for  the  claim  for  the  contingent  compensation  which  is  the  subject 
of  the  present  suit  Testimony  was  taken  on  the  Issues  raised  by  the  fore- 
going pleadings,  and  the  case  was  submitted  to  the  trial  court,  which  after- 
wards rendered  a  decree  dismissing  the  bill.  The  assignment  of  errors 
challenges  the  correctness  of  the  court's  action  in  dismissing  the  bill,  and 
points  out  divers  particulars,  which  will  be  sufficiently  referred  to  in  the 
opinion. 
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R.  T.  McNeal  (E.  T.  Wells,  on  the  brief),  for  appellant'. 
T.  M.  Patterson  (E.  F.  Richardson  and  H..  N.  Hawkins,  on  the 
brief),  for  appellee. 

Before  SANBORN  and  THAYER,  Circuit  Judges,  and  ADAMS, 
District  Judge, 

ADAMS,  District  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court* 

The  bill  of  coipplaint  in  this  case  is  very  lengthy,  and  contains  a 
variety  and  great  prolixity  of  averments;  but  when  analyzed  it  is 
found  to  state  a  cause  of  action  founded  on  a  contract  by  which  the 
defendant  agreed  to  employ  the  complainant's  intestates  to  make  sale 
of  a  ranch  belonging  to  him,  and  agreed  to  pay  them  (besides  a  cer- 
tain iixed  commission,  not  now  in  controversy)  a  contingent  com- 
pensation of  whatever  they  might  secure  for  defendant  in  excess  of 
the  sum  of  $225,000 ;  and  to  assert  a  claim  that  they  are  entitled  by 
virtue  of  their  contract  to  $50,000  as  their  contingent  compensation. 
On  account  of  the  fact  disclosed  by  the  record  that  defendant  finally 
received  cash,  notes,  and  property  for  his  ranch  in  lieu  of  money 
exclusively,  complainant  asserts  that  defendant  ^s  in  some  manner 
a  trustee  with  respect  to  the  property  in  question,  and,  as  such,  sub- 
ject to  equitable  jurisdiction  for  an  accounting,  to  determine  the 
rights  and  interest  of  complainant's  intestates  in  and  to  the  same. 
It  is  contended — ^and  with  much  reason — that  complainant  mistook 
his  remedy,  that  complainant's  intestates  never  had  any  lien  on  the 
property  for  their  compensation,  that  defendant  never  was  trustee 
for  them,  that  the  record  presents  no  case  for  an  accounting  in 
equity,  and  that  complainant's  only  available  action  was  at  law  to 
recover  for  money  had  and  received  by  defendant  to  complainant's 
use.  It  is  unnecessary  and  inadvisable,  in  the  view  we  take  of  the 
plea  of  former  adjudication,  to  express  our  conclusion  on  this  con- 
tention. The  view  suggested  by  the  bill,  but  apparently  not  vigor- 
ously contended  for  in  argument,  that  defendant  is  somehow  under 
obligation  to  complainant  by  reason  of  an  alleged  failure  to  have  for 
sale  the  full  number  of  cattle  and  the  full  extent  of  range  originally 
represented  to  belong  to  him,  and  also  by  reason  of  the  several  mod- 
ifications of  the  original  contract  between  defendant  and  the  English 
company,  is,  in  the  light  of  the  proof,  worthy  of  no  consideration. 
The  contract  of  December  14,  1883,  fixing,  among  other  things, 
6,000  head  of  cattle  as  the  minimum  number  for  delivery  to  the 
purchasing  company,  and  providing  for  a  bond  to  secure  the  manual 
delivery  of  all  thereof  prior  to  the  final  round-up  in  the  year  1885, 
superseded  all  prior  contracts,  and  complainant's  intestates  so  recog- 
nized it,  and  agreed  that  all  obligations  of  defendant  created  by  any 
former  contracts  with  them  were  canceled  and  held  for  naught.  On 
December  15,  1883,  they  entered  into  the  following  agreement  with 
defendant,  namely : 

"Denver,  Oolo.,  Dec.  15,  1883. 
"Whereas,  a  certain  contract  or  contracts  have  heretofore  been  entered 
Into  between  WUUam  J.  WUson,  of  Denver,  Ck»Iorftdo,  of  the  one  part  and 
WiUiarn  8.  Everett  and  J.  M.  Robinson,  Esqrs.,  of  Chicago,  111.,  and  each  of 


Digitized  by 


Google 


KILHAH   V.  WIL309,  669 

them»  of  the  other  part,  for  the  sale  of  the  Circle  Ranch,  horse  and  cattle, 
belonging  to  said  Wilson;  and  whereas,  a  contract  has  this  day  [obviously 
referring  to  the  contract  of  date  December  14,  1883]  been  executed  by  the 
said  Wilson,  as  vendor,  and  the  said  Bverett,  as  ag't  and  guarantor  of  the 
said  Wilson,  for  the  sale  of  said  ranch  and  cattle  to  the  New  U.  S.  Cattle 
Ranch  Company  of  London,  England,  and  which  last  contract  supersedes 
all  other  prior  contracts  in  which  the  names  of  said  Everett  and  Robinson 
or  either  of  them  appear:  Now,  therefore,  all  contracts,  agreements,  obliga- 
tions, or  other  liabilities  heretofore  entered  into,  and  in  which  the  names 
of  said  Everett  and  Robinson,  or  either  of  them,  appear,  are  canceled  and 
held  for  naught,  and  the  said  Wilson  is  hereby  released  from  same;  the 
commissions  to  said  Everett  and  Robinson  to  be  $5,000  and  a  reasonable 
amount  above  said  sum  as  may  be  Just  and  fair  according  to  the  advantage 
said  [and]  William  S.  Everett  may  prove  to  be,  in  having  parties  purchaser 
receive  the  property  sold  under  and  virtue  of  contract  of  sale  made  this  day 
as  we  may  agree  upon, 

"[Signed]  William  S.  Everett 

W.  J.  Wilson." 

The  modifications  of  the  contract  made  thereafter,  consisting  of 
substituting  a  bond,  with  sureties,  conditioned  for  securing  and  de- 
positing in  escrow  deeds  conveying  3,000  acres  of  land  in  fee  simple 
at  some  time  in  the  future  in  lieu  of  immediate  delivery  thereof,  and 
other  modifications  in  the  details  of  executing  the  contract,  were 
undoubtedly  well  known  to  and  acquiesced  in  by  the  complainant's 
intestates.  Even  if  they  were  not,  it  is  difficult  for  us  to  perceive 
how  they  could  have  materially  affected  the  rights  of  complainant's 
intestates.  They  were  to  secure  a  purchaser  for  the  ranch  on  terms 
satisfactory  to  defendant.  He  alone  had  the  right  to  determine  the 
consideration  for  which  he  would  sell  the  same,  and  also  the  details 
governing  the  payment  therefor  to  him.  They  were  interested  solely 
in  the  surplus  he  might  receive  over  and  above  $225,000. 

Having  disposed  of  the  foregoing  matters,  we  are  now  brought  to 
what  complainant's  counsel  calls  the  principal  question  in  the  case, 
and  one  to  which  their  argument  is  mainly  addressed,  namely, 
whether  defendant  so  declared  a  default,  so  exposed  the  property  for 
sale  under  the  chattel  mortgage,  or  so  indirectly  purchased  property 
at  that  sale  in  violation  of  the  laws  of  the  state  of  Colorado  as  to 
avoid  the  same,  and  entitle  complainant  to  an  accounting,  based  upon 
what  the  property  sold  was  really  worth,  instead  of  upon  what  it 
actually  brought  at  the  sale.  If  the  sale  was  valid,  defendatit  never 
received  the  amount  of  $225,000  for  his  ranch,  and,  much  less,  any 
sum  in  excess  of  $225,000,  so  as  to  entitle  complainant  to  anything 
for  the  contingent  compensation  sued  for  in  this  action.  A  large 
amount  of  evidence  was  taken  on  this  issue,  but,  in  the  view  we  take 
of  the  effect  of  the  action  at  law  and  the  judgment  therein  rendered, 
it  is  unnecessary  to  enter  upon  a  consideration  of  this  evidence.  On 
January  28,  1886,  Everett  and  Robinson,  in  their  lifetime,  instituted 
their  action  at  law  in  the  circuit  court  of  the  United  States  for  the 
district  of  Colorado  against  William  J.  Wilson,  the  defendant  herein. 
They  filed  a  complaint  in  words  and  figures  as  follows : 

"For  a  cause  of  action  plaintiffs  pay  that  heretofrre,  to  wit,  on  the  first 
day  of  November,  A.  D.  1885,  defen»lant  became  and  was  indebted  to  plain- 
tiffs In  the  sum  of  sixty-five  thousand  dollars  on  an  account  for  services 
by  plaintiffs  performed  at  the  request  of  defendant  at  the  city  of  Chicago, 
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in  the  state  of  Illinois,  and  at  the  said  district  of  Colorado,  and  at  London, 
England,  between  the  first  day  of  June,  1883,  and  the  first  day  of  November. 
A.  D.  1885,  in  and  about  the  sale  of  certain  lands  and  certain  homed  cattle 
and  other  personal  property  of  defendant;  that  defendant  hath  not  paid  the 
said  sum  of  money  nor  any  part  thereof.  Wherefore  plaintiffs  demand  judg- 
ment against  the  said  defendant  for  the  sum  of  sixty-five  thousand  dollars 
and  their  costs." 

In  due  course  of  procedure  a  bill  and  supplemental  bill  of  particu- 
lars was  filed  in  the  case,  as  follows : 

"William  J.  Wilson  to  William  S.  Everett  and  James  M.  R^obinson.  Dr. 
To  services  rendered  by  the  said  Everett  and  Robinson  between  June  1st, 
1883,  and  November  1st,  1885,  at  your  request  in  and  about  negotiating 
a  sale  for  your  behalf  to  the  New  United  States  Cattle  Ranch  Company, 
Limited,  of  London,  England,  of  the  Circle  Ranch,  located  on  the  Republican 
river  and  its  tributaries  in  the  states  of  Colorado,  Kansas,  and  Nebraska, 
with  the  appurtenances  and  the  cattle  and  horses  which  were  on  or  about 
the  14th  day  of  December,  1883,  upon  the  range  belonging  to  or  connected 
with  the  said  Circle  Ranch,  and  the  buildings,  dwellings,  branding  irons, 
boolis,  and  records  of  said  Circle  Ranch,  and  the  saddles,  bridles,  and  harness 
connected  with  or  belonging  to  the  said  ranch,  two  patented  horse  hayraltes 
then  upon  the  said  ranch,  and  the  other  cattle  or  property  belonging  to  or 
connected  with  the  said  Circle  Ranch  on  the  14th  day  of  December,  1883, 
aforesaid,  and  the  water  rights  and  other  rights  and  privileges  pertaining  to 
the  said  ranch,  $65,000.  The  said  services  were  rendered  under  an  oral 
employment  of  plaintiffs  by  said  Wilson,  by  which  plaintiffs  were  to  receive 
for  their  commissions,  in  the  first  instance,  five  thousand  dollars  ($5,000). 
and  all  that  the  property  should  sell  for  over  two  hundred  and  twenty-five 
thousand  dollars  ($2^,000).  This  employment  of  the  plaintiffs  was  made 
some  time  in  the  summer  or  fall  of  1883,  and  reiterated  and  renewed  In 
Chicago  about  February,  1884.  By  a  subsequent  arrangement  the  defendant 
agreed  to  pay  plaintiffs  the  further  sum  of  ten  thousand  dollars  ($10,000). 
Plaintiffs*  services  were  rendered  and  negotiations  carried  on  partly  by 
letter,  partly  by  telegram,  and  partly  orally  through  agents  of  the  plaintiffs 
In  London,  England.  The  time  consumed  in  such  correspondence  and  nego- 
tiations it  is  impossible  to  state.  The  same  took  place  at  intervals  between 
the  time  of  the  first  employment  and  the  conclusion  of  the  sale  in  the 
spring  of  1884.  Plaintiff  Everett  made  one  trip  from  Chicago  to  Denver, 
in  December,  1883,  occupying  about  two  weeks,  the  purpose  of  which  was 
to  confer  with  the  defendant,  and  settle  and  adjust  the  terms  of  an  agree- 
ment to  be  executed  by  defendant,  and  to  be  submitted  to  the  proposed  pur- 
chaser. Plaintiff  Everett  and  plaintiff  Robinson  both  made  another  trip  to 
Denver  in  February,  1884,  remaining  three  weeks,  or  thereabouts.  There 
were  oral  negotiations  had  between  plaintiffs  and  the  agents  of  the  pur- 
chaser, both  in  Chicago  and  In  the  state  of  Colorado.  These  extended  over 
several  weeks.  The  number  of  hours  or  days  consumed,  or  the  number  of 
hours  or  days  consumed  in  the  negotiations  in  London,  cannot  be  stated. 
"[Signed]  WeUs.  Macon  &  McNeal,  Pl'ffs'  Att'ys." 

An  answer  was  filed  to  their  complaint  putting  in  issue  the  plain- 
tiffs' right  to  recover  any  commission,  either  fixed  or  contingent. 
A  trial  was  duly  had,  in  which  plaintiffs  asserted  a  claim  for  $15,000 
for  commissions  alleged  to  have  been  agreed  upon,  and,  in  addition 
thereto,  $50,000  as  a  contingent  compensation  based  on  the  alleged 
fact  that  the  ranch  and  property  were  so  sold  as  to  bring  defendant 
that  much  in  excess  of  $225,000.  To  sustain  their  claim  to  the 
?50,ooo  contingent  compensation,  the  plaintiffs  asserted  and  intro- 
duced proof  tending  to  j^^iow  that  the  sale  under  the  chattel  mortgage 
wo-        '  '       '  ns  as  are  urged  in  the  present  case.    The 

n^K-.  .J..'.  is  preserved  in  the  record  now  before  us. 
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and  it  appears  upon  examination  that  the  entire  subject  of  the  chat- 
tel mortgage  sale  was  thoroughly  exploited.  All  the  facts  relating 
thereto  were  then  comparatively  fresh  in  the  minds  of  the  parties, 
and  were  fully  available  to  the  plaintiffs  to  support  their  theory.  The 
sale  occurred  in  1885;  the  trial  was  had  in  1887.  At  that  trial  the 
plaintiffs  contended,  among  other  things,  that  the  true  value  of  all 
property  purchased  by  one  Green,  ostensibly  for  himself,  but  really 
for  the  defendant,  Wilson,  should  be  ascertained,  and  charged  up 
to  Wilson,  in  order  to  determine  what  he  actually  received  for  the 
ranch,  and  thereby  to  determine  how  much  the  plaintiffs  were  en- 
titled to  as  their  contingent  compensation.  The  court  charged  the 
jury,  among  other  things,  to  the  effect  that  on  the  evidence  produced 
there  was  nothing  to  impeach  the  regularity  or  validity  of  the  sale 
under  the  chattel  mortgage,  and,  after  instructing  the  jury  on  the  ' 
issues  raised  by  the  pleadings  relative  to  the  fixed  commissions,  the 
court  charged,  in  effect,  that,  even  if  there  was  an  agreement  by 
which  the  plaintiff's  were  to  receive  as  further  compensation  any 
sum  in  excess  of  $225,000  which  defendant  might  receive  from  the 
English  company,  there  could  be  no  further  recovery  on  that  ac- 
count, because  the  evidence  showed  that  no  sum  in  excess  of  that 
sum  had  ever  been  received  by  Wilson.  The  jury  retired,  and 
brought  in  a  verdict  in  favor  of  plaintiffs  for  $10,000,  and  were  dis- 
charged. Subsequently,  on  the  next  day,  the  court,  at  the  request 
of  counsel  for  the  plaintiffs  in  that  action,  permitted  the  jury  which 
had  tried  the  case  and  been  discharged,  to  be  again  brought  into 
the  box,  and  permitted  plaintiffs'  counsel  to  put  the  following  ques- 
tion to  them :  "Did  you  include  in  your  verdict  the  plaintiffs*  claim 
for  any  excess  over  the  sum  of  $225,060,  denominated  in  the  evidence 
'the  surplus  profits'?"  The  former  foreman  of  the  jury  answered 
the  question  thus:  "Our  understanding  is  that  Wilson  never  re- 
ceived anything  in  excess  of  $225,000."  Afterwards  final  judgment 
was  duly  rendered  on  the  verdict  in  favor  of  the  plaintiffs  and  against 
defendant,  Wilson,  for  $10,000.  This  judgment  was  reviewed  on 
writ  of  error  by  the  supreme  court  of  the  United  States  in  Wilson  v. 
Everett,  139  U.  S.  616,  11  Sup.  Ct.  664,  35  L.  Ed.  286,  where,  on 
page  620,  139  U.  S.,  page  665,  11  Sup.  Ct.,  and  page  288,  35  L.  Ed., 
the  court  says : 

"All  the  instructions  complained  of  in  these  assignments  of  error,  except 
the  second,  involve  only  the  matter  of  the  surplus  over  $225,000;  and,  as 
it  clearly  appears  that  that  portion  of  the  plaintiffs*  claim  was  disallowed, 
there  could  have  been  no  prejudice  to  the  defendant" 

The  judgment  below  was  accordingly  affirmed,  with  10  per  cent, 
damages. 

From  the  foregoing  it  clearly  appears  that  the  very  claim  asserted 
in  this  action  was  sued  for  in  the  action  at  \2l\4,  deliberately  heard 
on  practically  the  same  issues  and  evidence,  and  adjudged  in  favor  of 
the  defendant.  The  complainant  in  the  present  action  is  the  repre- 
sentative of  Everett  and  Robinson,  who  were  plaintiffs  in  the  action 
at  law,  and  seeks  to  assert  their  rights  against  the  defendant,  Wilson, 
who  was  the  defendant  in  the  action  at  law.  The  action  at  law 
therefore  was  between  the  same  parties,  or  their  privies,  as  are  now 
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before  the  court  in  the  present  action  ;^  was  founded  upon  the  same 
claim  or  demand  which  is  now  asserted,  and  a  final  judgment  upon 
the  merits  was  rendered  thereon.  The  judgment  in  that  case  con- 
stitutes a  conclusive  estoppel  against  the  prosecution  of  the  present 
action.  By  well-settled  authority  it  concludes  the  parties  and  their 
privies  "not  only  as  to  every  matter  which  was  offered  and  received 
to  sustain  or  defeat  the  claim  or  demand,  but  as  to  any  other  admis- 
sible matter  which  might  have  been  offered  for  that  purpose/' 
Cromwell  v.  Sac  Co.,  94  U.  S.  351,  352,  24  L.  Ed.  195,  197;  Board 
V.  Piatt,  25  C.  C.  A.  87,  91,  79  Fed.  567,  571 ;  James  v.  Iron  Co.,  46 
C.  C.  A.  476,  496,  .107  Fed.  597,  617.  It  makes  no  difference  that 
the  former  action  was  at  law  and  this  in  equity.  Conceding,  for  the 
present  purposes,  that  the  facts  of  this  case  might  entitle  complain- 
ant to  relief  in  equity,  it  is  undoubtedly  true  that  equity  affords  only 
a  concurrent  remedy.  The  irregularities  or  fraud  claimed  to  have 
vitiated  the  sale  under  the  chattel  mortgage  could  have  all  been 
shown,  as  they  were  in  fact  shown,  in  the  action  at  law.  If  estab- 
lished, they  would  have  entitled  plaintiffs  in  that  action  to  ignore 
the  sale  which  was  set  up  as  a  barrier  to  them.  Even  if  an  account- 
ing in  equity  offers  a  more  satisfactory  relief  than  a  proceeding  at 
law  for  the  same  purpose,  a  suitor  cannot  subject  a  defendant  to 
the  expense  and  trouble  attending  the  defense  of  an  action  at  law, 
and,  after  suffering  an  adjudication  against  the  right  to  any  account- 
ing, resort  to  a  court  of  equity  to  secure  the  same.  Mr.  Justice 
Miller,  in  discussing  the  subject  of  estoppel  by  judgment  in  the  case 
of  Miles  V.  Caldwell,  2  Wall.  35,  39,  17  L.  Ed.  755,  757,  makes  use 
of  the  following  language : 

'The  second  proposition  in  reBi>ect  of  which  complainant  asks  relief-^ 
that  the  mortgage  to  Carswell  and  McClellan  is  fraudulent,  made  to  hinder 
creditors — is  one  of  the  common  grounds  of  equity  Jurisdiction.  To  relieve 
against  fraud  and  set  aside  and  cancel  fraudulent  conveyances  are  among 
the  ordinary  duties  of  courts  of  chancery.  Courts  of  law,  however,  have 
concurrent  Jurisdiction  of  questions  of  fraud  when  properly  raised;  and 
although  they  cannot  cancel  or  set  aside  fraudulent  instruments  of  writing, 
yet,  when  they  are  produced  in  evidence  by  a  party  claiming  any  right  under 
them,  their  fraudulent  character  may,  under  proper  circumstances,  be  shown, 
and  their  validity  in  the  particular  case  contested." 

In  the  case  of  Blanchard  v.  Brown,  3  Wall.  245,  18  L.  Ed.  69,  the 
supreme  court  had  occasion  to  consider  the  effect  of  an  action  in 
ejectment  in  which  the  defendant  endeavored  to  impeach  the  plain- 
tiff's title  for  fraud,  and  because  the  sale,  under  which  plaintiff 
claimed  the  title,  was  vitiated  by  such  irregularities  as  sacrificed  the 
property.  The  action  which  was  before  the  supreme  court  was  a 
bill  in  equity,  instituted  by  the  defendant  after  an  unfavorable  judg- 
ment in  the  ejectment  suit,  to  secure  title  to  the  same  property 
upon  equitable  tern|5.  The  court,  in  passing  upon  the  case  (page 
249»  3  Wall.,  and  page  71,  18  L.  Ed.),  makes  use  of  the  following 
language : 

"He  [defendant]  chose  rather  to  risk  his  whole  defense  in  the  impeach* 
ment  of  Brown's  [plaintifTs]  title  for  fraud,  and  because  the  sale  was  vitiated 
^y  irregularities  and  the  property  sacrificed.  Having  failed  before  the  jury, 
he  is  estopped  from  investigating  the  same  matters  in  another  jurisdiction. 
He  waived  his  right  to  have  the  questions  of  fraud  litigated  in  the  court 
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of  chancery  when  he  presented  It  as  a  defense  to  the  action  at  law,  and 
the  defense  was  legitimate  and  proper,  for  such  questions  of  fraud  and 
Irregularity  as  were  raised  could  be  disposed  of  as  well  at  law  as  in  chan- 
cery. •  •  •  In  fact,  the  whole  record  shows  that  Blanchard  claims 
equitable  relief  on  substantially  the  same  grounds  and  sustained  by  the 
same  evidence  that  he  relied  on  to  defeat  the  action  of  ejectment  The 
decision  in  Miles  v.  Caldwell  is  therefore  applicable.  In  that  case,  as  in 
this,  the  question  of  flmud  had  been  submitted  to  the  Jury,  and  determined 
against  the  complainant;  and  this  court  held  that  he  was  barred  by  the 
proceedings  in  ejectment,  and  could  not  raise  anew  In  chancery  the  same 
questions  that  were  heard  at  law." 

In  the  case  of  Foster  v.  The  Richard  Busteed,  lOO  Mass.  409,  i 
Am.  Rep.  125,  the  supreme  court  of  that  state,  in  considering  the 
effect  of  a  former  judgment  as  a  bar  to  a  later  action,  says  as  follows : 

'There  is  no  essential  difference  between  the  effect  of  a  decree  in  equity 
and  of  a  common-law  Judgment  in  this  respect  A  bill  regularly  dismissed 
upon  the  merits,  where  the  matter  has  been  passed  upon,  and  the  dismissal 
is  not  without  prejudice,  is  a  bar  to  future  proceedings,  either  In  equity  or 
at  law;  and  under  similar  circumstances  a  Judgment  at  law  is  a  bar  to 
future  proceedings  In  equity." 

To  the  same  effect  are  the  following  cases :  Kendall  v.  Stokes,  3 
How.  87,  II  L.  Ed.  506;  Thompson  v.  Roberts,  24  How.  233,  16  L. 
Ed.  648;  Baird  v,  U.  S.,  96  U.  S.  430,  24  L.  Ed.  703;  Wilson's  Ex'r 
V.  Deen,  121  U.  S.  525,  7  Sup.  Ct.  1004,  30  L.  Ed.  980. 

We  have  carefully  considered  the  cases  relied  upon  by  appellant's 
counsel,  and  particularly  the  case  of  Wiggins  Ferry  Co.  v.  Ohio 
&  M.  R.  Co.,  142  U.  S.  396,  12  Sup.  Ct  188,  35  L.  Ed.  1055,  and  fail 
to  find  an)rthing  in  them  that  militates  against  the  principles  already 
announced. 

It  is  argued  that  defendant  never  brought  suit  against  the  English 
company  to  enforce  the  collection  of  the  balance  of  the  purchase 
price  of  the  ranch,  and  therefore  that  the  balance  of  the  uncollected 
purchase  price  should  have  been  considered  in  determining  how 
much  defendant  received  for  the  ranch.  This  argument  is  answered 
by  the  suggestion  that  the  English  company  was  organized  for  the 
sole  purpose  of  buying  the  ranch  in  question,  and  that  upon  the 
failure  of  that  venture  necessarily  became  insolvent.  This  may  or 
may  not  be  so,  but  whether  the  plaintiffs  in  the  action  at  law  pre- 
sented every  fact  working  in  their  favor  to  establish  their  demand 
for  the  contingent  compensation  claimed  by  them  or  not  is  entirely 
immaterial.  See  cases  supra.  They  had  their  day  in  court  for  that 
purpose,  and  it  was  their  duty  then  and  there,  if  ever,  to  bring 
forward  all  facts  available  in  their  behalf.  If  they  failed  to  do  so, 
they  cannot  now  supply  their  omissions  by  instituting  a  new  suit  for 
the  same  demand,  and  subject  the  defendant  to  further  cost  and  ex- 
pense. 

We  may  not,  in  the  foregoing  opinion.  Have  expressly  referred  to 
each  and  all  of  the  points  suggested  or  argued  by  complainant's 
counsel,  but  we  have  considered  them  all,  and  find  nothing  to  disturb 
the  conclusions  hereinbefore  reached. 

The  decree  of  the  circuit  court  dismissing  the  bill  is  accordingly 
affirmed. 
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ANGLO-AMERIOAN  PROVISION  CO.  v.  DAVIS  PROVISION  CO.  et  aL 
(Circuit  Court,  S.  D.  New  Yorlt.    January  10,  1902.) 

1.  Corporations—Transper  of  Property  to  OpprcER— Validity. 

A  transaction  by  which  an  officer  of  a  solvent  corporation  indorsed 
its  notes  to  enable  it  to  borrow  money  to  pay  a  Judgment  recovered 
against  it  by  a  third  party,  under  an  agreement  that  the  corporation 
would  assign  to  him  a  certain  chose  in  action  as  security,  where  the 
parties  acted  in  good  faith,  and  the  money  borrowed  was  used  in  paying 
the  Judgment,  cannot  be  impeached  as  ultra  vires  or  fraudulent,  and  the 
agreement  is  a  sufficient  consideration  to  sustain  the  subsequent  as- 
signment of  the  chose  in  action  to  the  indorser.i 

9.  Judgments— Set- Off  op  Judgments  in  Equity^Right  as  against  Assignee. 
Pending  an  action  in  a  court  of  New  York  by  one  corporation  against 
another,  the  plaintiff  assigned  its  cause  of  action  to  one  of  its  officers, 
pursuant  to  a  previous  agreement  therefor,  which  constituted  a  valid 
consideration;  but  the  action  proceeded  to  Judgment,  as  permitted  by 
the  statutes  of  the  state,  in  the  name  of  the  original  plaintiff.  Subse- 
quent to  such  agreement  to  assign,  but  prior  to  the  actual  assignment, 
the  defendant  corporation  commenced  an  action  against  the  plaintiff 
corporation  in  another  state,  in  which  it  subsequently  recovered  a  Judg- 
ment Held,  that  it  could  not  maintain  a  suit  in  equity  to  have  such 
Judgment  set  off  against  the  New  York  Judgment,  although  the  corpora- 
tion plaintiff  therein  was  Insolvent,  since,  under  the  law  of  the  state, 
its  Judgment  could  not  be  set  off  as  against  a  prior  bona  fide  assignee 
of  the  adverse  judgment,  and,  if  the  cause  of  action  on  wlilch  its  Judg- 
ment was  based  was  available  to  defeat  recovery  pro  tanto  by  the 
plaintiff  in  the  New  York  action,  it  could  have  been  pleaded  therein 
as  a  counterclaim,  and  a  failure  to  so  assert  it  was  a  waiver  of  the 
right. 

In  Equity.     On  final  hearing. 

The  complainant  recovered  a  Judgment  against  the  defendant,  the  Davis 
Provision  Company,  in  the  circuit  court  of  Illinois  on  the  6th  day  of  January, 
1890,  for  the  snm  of  $5,049.  The  defendant,  the  Davis  Provision  Company, 
recovered  a  Judgment  against  the  complainant  on  the  13th  day  of  December, 
1895,  in  the  supreme  court  of  New  York,  for  the  sum  of  $9,241,  which  Judg- 
ment was  subsequently  modified  and  affirmed  and  final  Judgment  was  en- 
tered for  $9,678  on  the  16th  day  of  July,  1900.  The  cause  of  action  in  the 
Illinois  suit  might  have  been  counterclaimed  in  the  New  York  suit  and  vice 
versa.  The  Complainant  seeks  to  have  the  first  of  these  Judgments  set  off, 
pro  tanto,  against  the  second.  Both  of  these  corporations  were  organized 
under  the  laws  of  Illinois.  The  Davis  Provision  Company  Is  insolvent,  having 
no  substantial  assets  of  any  kind.  The  case  was  before  this  conrt  upon  de- 
mun*er  to  the  bill  (105  Fed.  536),  where  it  was  held  that  such  an  action 
might  be  maintained.  Yarions  defenses  are  alleged  in  the  answer,  but  at  the 
argument  the  only  two  relied  on  were  as  follows:  First  That  by  virtue  of 
an  agreement  made  October  23,  1893,  the  various  choses  in  action  which  cul- 
minated in  the  Judgment  of  $9,678,  were,  on  the  27th  day  of  May,  1805,  for 
a  valuable  consideration,  assigned  to  the  defendant  Smith  M.  Weed,  Second. 
That  the  complainant  has  been  guilty  of  laches  in  not  setting  up  the  cause 
of  action  upon  which  the  Illinois  Judgment  was  obtained  as  a  counterclaim 
in  the  New  York  action. 

Henry  Wilson  Bridges,  for  complainant. 
Frank  E.  Smith,  for  defendants. 

COXE,  District  Judge.  Since  the  decision  on  the  demurrer  the 
question  of  jurisdiction  is  no  longer  an  open  one  in  this  court.     The 

X  Power  of  officers  and  directors  in  their  individual  capacity  to  deal  with 
corporation,  see  note  to  Bensiek  v.  Thomas,  13  C.  C.  A.  406. 
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first  question  now  to  be  decided  is  whether  the  judgment  recovered 
in  the  name  of  the  Davis  Provision  Company  belongs  to  that  com- 
pany or  to  the  defendant  Smith  M.  Weed.  The  following  facts  seem 
to  be  established:  In  December,  1892,  the  Davis  Company  gave 
the  Anglo  Company  three  notes,  aggregating  $23,546,  in  settlement 
of  its  account,  which  notes  were  transferred  to  Fowler  Bros.,  Limit- 
ed, an  English  corporation,  having  the  same  interests  and  being 
identical  with  the  Anglo  Company  so  far  as  the  transactions  in  con- 
troversy are  concerned.  In  October,  1803,  ^  judgment  for  about 
$19,000  was  recovered  against  the  Davis  Company  on  the  notes.  In 
order  to  pay  this  judgment  it  was  necessary  to  borrow  $13,500  from 
the  Plattsburg  bank.  The  bank  agreed  to  loan  the  money  provided 
the  defendant  Smith  M.  Weed  would  indorse  the  paper,  the  Davis 
Company  to  give  him  as  security  the  claims  against  the  Anglo  Com- 
pany and  certain  stock  which  turned  out  to  be  worthless.  The  pro- 
ceeds of  the  discount  then  made  paid  the  Fowler  judgment  and 
was,  practically,  a  payment  to  the  Anglo  Company.  There  is  still 
owing  the  bank  on  account  of  this  loan  about  $10,000  on  renewal 
notes  made  or  indorsed  by  the  defendant  Weed.  The  loan  of  $13,- 
500  was  negotiated  by  Henry  Davis  the  president,  treasurer  and 
general  manager  of  the  Davis  Company,  who,  in  doing  so,  was  acting 
within  the  scope  of  his  authority.  The  court  is  unable  to  find  any 
proof  that  the  Davis  Company  was  insolvent  at  the  time  of  this  dis- 
count or  any  direct  proof  that  Weed  knew  at  that  time  of  the  claims 
which  were  soon  afterwards  included  in  the  Illinois  suit.  On  the 
27th  of  May,  1895,  during  the  pendency  of  the  action  which  resulted 
in  the  $9,678  judgment,  the  Davis  Company  transferred,  by  written 
assignment,  the  claims  in  controversy  to  said  Weed.  Thereafter 
the  action  proceeded  in  the  name  of  the  original  plaintiff,  but  this 
is  permitted  by  the  Code  of  Civil  Procedure  of  New  York,  §  756. 
The  court  has  searched  the.record  in  vain  for  any  evidence  of  fraud- 
ulent or  collusive  conduct  on  the  part  of  the  defendants  in  relation 
to  the  transfer  of  these  claims.  It  is  true  that  the  business  was  in- 
formally and  carelessly  done,  that  the  records  of  the  Davis  Company 
fail  to  disclose  the  transaction,  that  Weed  was  vice  president  of  the 
company  at  the  time  and  that  there  is  evidence  tending  to  show  that 
the  company  exercised  dominion  over  the  claims  after  the  assign- 
ment to  Weed.  But  all  this  is  insufficient  to  overthrow  the  positive 
proof  that  the  assignment  and  the  agreement  therefor  were  in  fact 
made.  In  order  to  reach  a  contrary  conclusion  the  court  must  ar- 
bitrarily reject  the  uncontradicted  testimony  of  a  number  of  in- 
telligent and  unimpeached  witnesses.  This  cannot  be  done.  If  the 
transaction  were  one  where  a  director  has  taken  or  concealed  the 
property  of  the  company  for  his  own  advantage  to  pay  his  antecedent 
debts  or  to  prevent  it  from  being  reached  by  the  creditors,  a  very 
different  case  would  be  presented.  Here,  on  the  contrary,  the  action 
of  Weed  in  procuring  $13,500  on  his  personal  credit  and  paying  it 
into  the  company's  treasury  was  an  act  from  which  he  could  derive 
no  personal  benefit  and  which  was  likely  to  result,  as  in  fact  it  has 
resulted,  in  pecuniary  loss  to  him.  It  was  not  an  act  in  hostility  to 
the  company  and  its  interests,  or  the  interests  of  its  creditors,  but 
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was  for  the  benefit  of  all  of  these.  It  was  done  apparently  in  entire 
good  faith  to  enable  the  company  to  pay  its  debts  and  continue  in 
business!  It  was  not  an  act  in  contemplation  of  insolvency,  but  to 
prevent  insolvency.  It  was  not  done  to  cheat  the  creditors,  but 
to  pay  them;  certainly  there  could  have  been  no  purpose  to  de- 
fraud the  complainant,  for  the  money  thus  raised  was  paid  directly 
to  the  complainant.  In  short,  instead  of  being  ultra  vires  and  fraud- 
ulent it  was  a  laudable  and  necessary  act,  the  neglect  of  which  would 
probably  have  resulted  in  the  immediate  failure  of  the  Davis  Com- 
pany. It  must,  therefore,  be  held  that  the  assignment  of  May  27, 
189s,  was  the  fulfillment  of  the  agreement  of  October  23,  1893,  and 
that  it  was  a  bona  fide  transaction.  Barber  v.  Spencer,  11  Paige, 
517,  518.  The  judgment  recovered  in  the  supreme  court  of  New 
York,  December  13,  1895,  and  affirmed  by  the  court  of  appeals 
July  16,  1900,  though  nominally  in  favor  of  the  Davis  Company  was, 
therefore,  actually  in  favor  of  Smith  M.  Weed  against  the  Anglo 
Company.  The  sequence  of  the  important  events  is  as  follows: 
Weed's  agreement  to  sign  notes  for  $13,500,  with  claims  as  securitjt, 
was  October  23,  1893.  The  Anglo  Company's  Illinois  action  was 
commenced  November  4,  1893.  The  Davis  Company's  New  York 
action  was  commenced  June  12,  1894.  The  written  assignment  to 
Weed  was  May  27,  1895.  The  bill  for  a  receiver  of  the  Davis  Com- 
pany, Weed  being  complainant,  was  filed  in  Illinois  May  27,  1895. 
The  judgment  in  the  New  York  supreme  court  was  entered  Decem- 
ber 13,  1895.  The  judgment  in  Illinois  was  entered  January  6,  1899. 
The  affirmance  of  the  New  York  judgment  was  July  16,  1900. 

The  foregoing  facts  having  been  established  the  question  remain- 
ing is  whether  the  prayer  of  the  bill  can  be  granted,  namely,  that 
the  judgment  of  the  Anglo  Company  of  January,  1899,  be  set  off 
against  the  New  York  judgment  of  December,  1895,  as  affirmed  in 
1900.  The  rule  seems  to  be  established-  in  this  state  that  the  bona 
fide  assignee  of  a  judgment  can  collect  it  of  the  judgment  debtor 
notwithstanding  the  fact  that  afterwards  the  latter  recovers  a  judg- 
ment against  the  assignor.  The  second  judgment  cannot  be  set  off 
against  the  first.  The  law  is  thus  stated  in  Prouty  v.  Swift,  10  Hun, 
232: 

"As  the  right  to  set  off  judgments  does  not  accme  until  judgment  has  been 
perfected,  the  bona  fide  assignment,  previous  to  judgment,  Tclll  cut  off  the 
right  to  have  such  judgment  set  off  against  the  party  in  whose  favor  It  wa& 
rendered,"— citing  Perry  v.  Chester,  53  N.  Y.  242;  Mackey  v.  Mackey,  43 
Barb.  58;  Roberts  v.  Carter,  38  N.  Y.  107. 

It  may  be  conceded  that  in  October,  1893,  when  Wood  acquired  an 
equitable  interest  in  the  chose  in  action  against  the  Anglo  Company 
his  interest  was  liable  to  be  defeated  by  counterclaims  properly  as- 
serted against  the  Davis  Company.  But  no  such  claims  were  asserted 
although  it  is  admitted  that  they  might  have  been ;  had  they  been, 
Weed  would  have  been  given  an  opportunity  to  investigate  and  de- 
feat them.  Moreover,  no  such  claims  are  asserted  now;  they  are 
merged  in  the  judgment  which  did  not  come  into  being  until  1899 — 
over  five  years  after  Weed's  equities  accrued.  Lowell  v.  Lane,  33 
Barb.  2gi,  and  cases  cited  on  page  295.    A  court  of  equity  will  not 
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ordinarily  interfere  with  judgments  at  law  or  to  enforce  a  set-off 
in  favor  of  one  who  has  had  an  opportunity  to  plead  it  as  defense 
in  an  action  at  law  and  has  voluntarily  waived  it  thei"e.  Hendrick- 
son  v.  Hinckley,  17  How.  443,  15  L.  Ed.  123;  Manufacturing  Co. 
V.  Armstrong  (C.  C.)  34  Fed.  94.  The  fact  that  the  judgment  cred- 
itor is  insolvent  does  not  alter  the  rule,  in  the  absence  of  proof  that 
the  judgment  debtor  could  not  have  set  off  his  demand  in  the  suit 
in  which  judgment  was  recovered  against  him.  Wolcott  v.  Jones, 
4  Allen,  367.  Assuming  that  Weed  took  the  claims  against  the 
Anglo  Company  subject  to  all  equities  existing  at  the  time  of  the 
transfer  it  is  manifest  that  if  the  cause  of  action  in  the  Illinois  case 
was  not  then  available  as  a  counterclaim  or  a  defense  the  rights  of 
Weed  cannot  be  affected  by  anything  occurring  thereafter.  In  other 
words,  the  title  of  Weed  cannot  be  destroyed  because  the  claims  as- 
signed to  him  might  have  been  defeated,  if  they  had  remained  in 
the  hands  of  the  assignor,  by  defenses  and  counterclaims  which  did 
not  arise  or  become  available  until  after  the  date  of  the  assignment. 
Hackett  v.  Connett,  2  Edw.  Ch.  73.  Either  the  Anglo  Company  had 
a  defense  to  the  claims  held  by  Weed  or  it  did  not.  If  it  did  have 
such  a  defense  it  should  have  asserted  it.  No  case  has  been  cited 
by  the  complainant  or  found  by  the  court  where  a  set-off  has  been 
permitted  upon  such  facts  as  are  here  established. 
It  follows  that  the  bill  must  be  dismissed. 


BROWN  V.  SC3HLEIER  ct  al. 

(Oircuit  Ck>u2:t,  D.  Colorado.    December  SO,  1901.) 

No.  4.U«. 

Kattonal  Banks — Recei vers— Right  to  Avoid  Contracts. 

The  receiver  of  a  national  bank  succeeds  to  no  rights  beyond  those 
which  could  have  been  enforced  by  the  banli,  its  stockholders  or  cred- 
itors. He  is  not  entitled  to  have  a  contract  made  by  the  bank»  and 
which  has  been  executed,  set  aside  on  the  ground  merely  that  it  was 
ultra  vires. 

Samb—Contbacts  Ultra  Vibes. 

The  receiver  of  a  national  bank  cannot  attack  the  validity  of  a  con- 
tract by  which  the  bank  leased  ground  for  99  years  for  the  purpose  of 
building  thereon,  on  the  groiuid  that  it  was  ultra  vires,  since  the  bank 
was  authorized  to  purchase  and  hold  in  fee  real  estate  for  certain  speci- 
fied purposes,  and  the  question  whether  it  exceeded  its  powers  either  in 
making  the  lease,  or  in  the  erection  of  the  building,  is  one  which  can 
enly  be  raised  by  the  government. 

Bamb— Indebtedness  Created  by  Contract— Lease. 

A  contract  by  which  a  national  bank  leased  ground  for  99  years,  agree- 
ing to  pay  a  monthly  rental  therefor,  does  not  create  an  indebtedness 
for  the  full  amount  of  the  rental  accruing  during  the  term. 

8ame«-6uit  bt  Receiver. 

A  national  bank  leased  ground  for  a  term  of  99  years,  and  expended 
over  $300,000  in  the  erection  of  a  building  thereon.  It  occupied  a  portion 
of  the  building  as  a  banking  house,  and  rented  the  remainder  to  tenants. 
By  a  subsequent  contract  it  surrendered  the  building  to  the  owner  of 
the  land,  and  the  lease  was  canceled.  A  receiver  was  afterwards  ap- 
pointed for  the  bank,  who  brought  suit  to  charge  the  property  with  a 
112  F.— 37 
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Hen  for  the  money  expended  In  the  erection  of  the  bnlldin?,  on  the 
ground  that  the  action  of  the  bank  in  making  the  lease  and  In  expend- 
ing the  money  was  ultra  vires.  No  fraud  was  shown  in  the  transaction, 
and  it  did  not  appear  that  any  of  the  creditors  were  such  when  the 
lease  was  made.  Held^  that  the  receiver,  \mder  such  circumstances,  had 
no  greater  rights  than  the  bank,  and  that  the  bill  stated  no  grounds  for 
relief.  1 

In  Equity.     On  demurrer  to  bill. 

This  is  a  bill  in  equity  brought  by  the  receiver  of  the  People's  National 
Bank  of  Denver  against  George  C.  Schleier  and  the  bank  for  the  purpose  of 
following  certain  moneys  expended  by  the  bank  in  the  construction  of  the 
People's  Bank  Building,  located  on  the  comer  of  Sixteenth  and  Lawrence 
sti'eets.  The  case  is  before  the  court  upon  demurrers  filed  by  the  defendants 
to  the  bill  of  complaint  The  facts  as  disclosed  by  the  bill  may  be  briefly 
stated  as  follows:  The  defendant  the  People's  National  Bank  of  Denver, 
Colo.,  was  incorporated  on  the  1st  day  of  August,  1889,  under  the  national 
banking  act,  with  the  usual  powers  of  such  corporations.  The  capital  stock 
of  the  bank  was  $300,000.  The  bank  was  to  do  business  in  the  city  of 
Denver,  and  the  period  of  its  corporate  existence  under  its  charter  was  20 
years.  In  the  mouth  of  September,  1899,  the  defendant  George  G.  Schleier 
was  the  owner  in  fee  simple  and  in  possession  of  lots  numbered  1,  2,  3, 
and  4,  In  block  75,  in  the  East  division  of  the  city  of  Denver;  said  lots 
being  at  and  near  the  comer  of  Lawrence  and  Sixteenth  streets.  On  the  12th 
of  September,  1899,  the  defendant  bank  entered  Into  a  lease  with  the  de- 
fendant Schleier  for  the  lots  above  described  for  the  period  of  99  years 
from  the  1st  day  of  November,  1890,  with  an  option  to  extend  the  lease 
for  a  further  period  of  50  years,  at  an  annual  rental  of  ^^13,975,  to  be  paid 
In  12  equal  monthly  installments.  In  addition  to  the  payment  of  rentals, 
the  bank  agreed  to  remove  at  its  own  cost  and  expense  the  store  rooms  and 
buildings  located  on  the  ground,  and  within  18  months  from  the  1st  day  of 
February,  1890,  at  its  own  cost  and  expense,  to  erect  thereon  a  good,  sub- 
stantial building,  not  less  than  four  stories  in  height  and  to  cost  not  less 
than  $100,000;  said  building  to  become  at  once  a  part  of  the  realty.  The 
bank  further  agreed  to  keep  the  building  and  improvements  erected  on  the 
land  leased  in  good  order  and  repair,  at  its  own  cost  and  expense.  On 
the  21st  day  of  September,  1899,  the  lease  was  duly  recorded  in  the  office 
of  the  county  clerk  and  recorder  of  Arapahoe  county,  Colo.,  In  Book  No. 
547,  at  page  1.  The  bank  entered  into  possession  of  the  premises  under  the 
lease,  and  thereafter  removed  the* buildings  then  upon  the  ground,  and  pro- 
ceeded with  the  construction  of  the  new  building,  described  in  the  bill  as 
the  "Bank  Building,"  at  a  cost  of  $305,725.39.  The  building  contained  not 
only  necessary  offices  for  the  use  of  the  bank  in  c  nducting  its  banking  busi- 
ness, but  also  six  store  rooms  and  a  number  of  office  rooms,  which  the  bank 
rented  to  parties  not  connected  with  It  either  as  stockholders  or  otherwise. 
The  bank  building  was  completed  in  January,  1891,  and  from  that  time  on, 
until  it  ceased  to  do  business,  the  bank  occupied  it  The  bank  continued  to 
conduct  therein  Its  business  as  a  national  banking  association,  renting  a 
portion  of  its  main  or  first  floor  to  a  corporation  organized  under  the  laws 
of  the  state  of  Colorado,  and  known  as  the  People's  Savings  Bank,  and  also 
renting  the  other  offices  and  store  rooms  in  said  building,  collecting  the  rents 
therefor.  On  the  19th  day  of  July,  1893,  the  bank  being  unable  to  pay  Its 
depositors  In  due  course  of  business.  It  was,  tinder  and  by  virtue  of  the  pro- 
visions of  the  national  banking  act,  placed  in  the  hands  of  the  comptroller 
of  the  currency.  One  J.  B.  Lozear  was  appointed  receiver  thereof,  and  as 
such  receiver  took  charge  of  the  bank  and  Its  affairs  from  the  19th  day  of 
July  until  the  21st  of  August,  1893.  On  that  date,  the  bank  havings  agreed 
to  make  a  voluntary  assessment  of  20  per  cent  to  restore  the  impairment 
of  its  share  capital,  the  receiver  was  discharged,  and  the  directors  and 
officers  of  the  bank  took  charge  and  conducted  tlie  business  until  the  ap- 

1  Action  by  or  against  receivers,  see  note  to  Plow  Works  ▼.  Finks,  26  OL 
G.  A.  49. 
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poiBtment  of  the  receiver  herein.  The  bill  alleges  that  the  affairs  of  the 
defendant  bank  were  very  much  involved,  mixed,  and  commingled  with 
those  of  the  People's  Savings  Bank,  and  that  by  reason  thereof  the  savings 
bank  was  unable  to  proceed  with  Its  business,  and  on  the  29th  of  June,  1595, 
made  a  general  assignment  of  all  of  its  assets  and  estate  to  one  Fermor 
J.  Spencer,  who  has  ever  since  been,  and  still  Is,  in  the  possession,  control, 
and  management  of  the  assets,  business,  and  affairs  of  the  savings  bank,  and 
that  he,  as  such  assignee,  on  the  20th  day  of  November,  1899,  procured  a 
Judgment  against  the  defendant  bank  for  the  sum  of  ^475,825. 71,  which  re- 
mains unpaid.  It  is  alleged  that  in  January,.  1897,  the  defendant  bank  com- 
menced to  take  steps  looking  to  a  voluntary  liquidation  and  a  surrender  of 
its  charter;  that  thereafter,  and  on  or  about  the  27th  day  of  April,  1897, 
the  stockholders  of  the  defendant  bank  published  a  notice  of  the  bank's 
intention  to  go  into  liquidation  and  for  the  presentation  of  claims, — fixing 
the  27th  day  of  June,  .1897,  as  the  last  day  on  which  claims  could  be  pre- 
sented. It  is  further  alleged  that  on  the  26th  day  of  June,  1897,  Spencer,  as 
assignee  of  the  savings  bank,  threatened  to  commence,  and  did,  to  the 
extent  of  serving  the  summons,  commence,  an  action  against  the  defendant 
national  bank,  and  at  the  same  time  served  notice  of  the  claims  and 
demands  of  the  savings  bank  against  the  People's  National  Rank;  that  there- 
after, on  the  2d  of  July,  Spencer  and  the  People's  National  Bank  entered  into 
a  contract  whereby  it  was  agreed  that  Spencer  should  refrain  from  taking 
any  further  steps  in  that  suit  until  the  1st  of  January,  1898, — the  same  to 
be  without  any  prejudice  to  his  rights, — and,  in  consideration  of  the  delay 
in  filing  the  complaint  in  that  suit,  the  defendant  bank  agreed  that  it  would 
take  no  further  action  of  any  kind  or  nature  to  the  prejudice  of  Spencer  as 
assignee,  by  the  surrender  of  its  charter  or  the  disposal  of  its  property.  It 
is  further  alleged  that  on  the  20th  of  September,  1897,  the  defendant  People's 
National  Bank  issued  a  notice  and  called  a  special  meeting  of  Its  stockholders 
for  the  purpose  of  considering  the  proposition  to  turn  over  the  banking 
house  of  the  bank  to  George  O,  Schleier,  the  owner  of  the  land  upon  which 
the  building  was  situated,  and  thereafter  the  defendant  bank,  in  violation 
of  the  statutes  of  the  United  States  in  such  case  made  {|nd  provided,  and 
contrary  to  the  principles  of  equity  governing  the  distribution  and  disposi- 
tion of  assets  in  the  payment  of  dividends  on  dissolution  of  insolvent  cor- 
porations, in  consideration  of  being  released  from  the  obligation  of  paying 
the  taxes,  assessments,  and  rents  then  due  under  the  lease,  and  of  the  re- 
lease by  Schleier  of  the  bank  and  all  its  stockholders  from  any  and  all 
liability  which  might  thereafter  accrue  against  them,  or  either  of  them, 
under  and  by  virtue  of  the  covenants  of  the  lease,  conveyed  and  surrendered 
the  premises  covered  by  the  lease,  including  the  improvements  thereon,  to 
Schleier,  his  heirs  and  assija^ns;  that  the  lease  was  thereupon  canceled,  and 
Schleier  entered  into  possession  of  the  premises,  which  he  still  holds. 

Cranston,  Pitkin  &  Moore,  H.  M.  Orahood,  J.  H.  Brown,  and 
Watters  &  Kendall,  for  complainant. 

R.  D.  Thompson,  Bartels  &  Blood,  and  John  M.  Waldron,  for 
defendants. 

RINER,  District  Judge  (after  stating  the  facts).  In  disposing 
of  the  case  presented  by  this  record,  it  may  be  well  to  briefly  con- 
sider at  the  outset  just  what  relation  the  receiver  bears  to  this  lit- 
igation. While  I  think  it  is  undoubtedly  true,  as  stated  by  Mr. 
Justice  Miller  in  Case  v.  Terrell,  ii  Wall.  202,  20  L.  Ed.  134,  that 
the  receiver  represents  the  bank,  its  stockholders,  its  creditors,  ;and 
does  not  in  any  sense  represent  the  government,  yet  it  is  not  uni- 
versally true  that  he  holds  the  property  subject  to  the  same  equities 
as  the  debtor  held  it.  Many  transactions  would  be  binding  upon 
the  latter  which  would  not  be  binding  upon  the  receiver.  Thus  all 
sales  and  securities  made  for  the  actual  purpose  of  defrauding  cred- 
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itors  are  of  this  class.  The  receiver  does  not  represent  the  bank 
alone.  He  represents  all  the  parties  in  interest.  In  other  words, 
he  represents  the  law  which  takes  charge  of  the  property  for  the 
benefit  of  all  of  the  creditors  according  to  their  respective  mutual 
rights.  He  is  appointed  for  the  very  purpose  of  securing  equal 
justice  to  all  creditors  of  the  bank,  and  under  a  law  which  positively 
forbids  preference.  Such  an  officer,  I  think  (whatever  may  be  the 
rule  in  case  of  voluntary  assignments),  may  assert  those  rights  of 
the  general  creditors  which  the  law  itself  treates,  without  being 
subject  to  all  of  the  disabilities  under  which  the  bank  would  labor 
in  combating  its  private  engagements  with  favored  creditors.  In 
other  words,  I  am  inclined  to  the  view  that  a  receiver,  under  the 
national  banking  act,  may  well  oppose  any  privilege  or  preference 
which  the  law  itself,  unaided  by  a  bona  fide  purchase  or  judgment, 
would  regard  as  void  against  the  general  creditors  in  a  direct  con- 
test between  them  and  the  parties  claiming  such  preference,  even 
though  the  bank,  on  account  of  some  disability  arising  from  its  own 
acts  or  engagements,  could  not  resist  the  claim.  But  in  this  case 
the  defendant  Schleier  is  not  charged  with  any  fraud,  and  it  is  not 
contended  that  the  receiver  represents  either  dissenting  stockhold- 
ers, or  creditors  of  the  bank  who  were  creditors  at  the  time  of  the 
execution  of  the  lease.  The  bill  is  silent  on  this  question,  and  the 
court  must  assume  that  the  bank  had  no  creditors  at  the  time  the 
lease  was  made.  The  receiver,  then,  represents  the  creditors,  and 
the  creditors,  only,  whose  rights  accrued  subsequent  to  the  execu- 
tion of  the  lease,  and  the  expenditure  of  the  money  used  in  the 
construction  of  the  bank  building.  I  think  it  must  be  held,  there- 
fore, that  they  are  in  no  better  position  to  question  the  validity  of 
the  transaction  complained  of  than  the  bank  itself.  Could  the  bank 
avoid  its  obligations  under  the  lease  on  the  sole  ground  that  in  the 
execution  of  the  lease  and  the  construction  of  the  building  it.  had 
exceeded  its  charter  powers,  and  therefore  its  acts  were  ultra  vires  ? 
The  answer  to  this  question  depends  on  whether  there  was  an  abso- 
lute want  of  power,  or  whether  the  acts  complained  of  were  merely 
an  abuse  of  a  power  conferred.  The  general  rule  undoubtedly  is 
that  the  powers  of  a  corporation  are  such,  and  such  only,  as  are 
conferred  by  the  law  under  which  it  is  incorporated.  The  charter 
is  the  measure  of  the  powers  of  every  corporation,  and  this  rule 
applies  to  national  banks  as  well  as  to  other  corporations,^  and  is 
the  test  by  which  every  corporate  act  is  to  be  tried.  It  must  be  un- 
derstood, however,  that  this  rule  necessarily  concedes  the  usual  prop- 
osition applicable  to  every  legislative  act;  that  is  to  say,  that  what 
is  fairly  implied  is  as  much  granted  as  if  expressly  enumerated.  The 
national  banking  act  expressly  empowers  a  national  banking  associa- 
tion to  purchase  and  hold  real  estate  for  certain  specified  purposes. 
Thus  it  may  purchase  and  hold  such  real  estate  as  may  be  necessary 
for  its  immediate  accommodation  in  the  transaction  of  its  business, 
and  this  power  unquestionably  includes  the  right  to  take  a  lease  for 
a  term  of  years.  It  cannot  be  said,  therefore,  that  there  was  an  ab- 
solute want  of  power  in  the  bank  to  take  a  lease  for  the  purpose  of 
securing  to  itself  a  banking  house  wherein  to  transact  its  business 
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The  most  that  can  be  said  is  that  in  taking  a  lease  for  a  term  ex- 
tending beyond  its  corporate  franchise  it  acted  in  excess  of  its  pow- 
ers. But  this  question  cannot  be  litigated  in  this  suit.  The  bank 
is  expressly  authorized  to  acquire  and  hold  title  to  real  estate  for 
certain  purposes  and  to  a  certain  amount,  and  the  question  whether 
or  not  the  particular  real  estate  in  controversy  here  was  acquired 
for  the  purposes  authorized,  or  in  excess  of  the  bank's  powers,  can 
only  be  raised  by  the  United  States.  In  Bank  v.  Matthews,  98  U.  S. 
628,  25  L.  Ed.  190,  it  was  held  that,  even  where  a  corporation  is 
incompetent  by  its  charter  to  take  title  to  real  estate,  a  conveyance 
to  it  was  not  void,  but  only  voidable,  and  that  the  sovereign  alone 
could  object.  "It  is  valid,"  said  the  court,  "until  assailed  in  a  direct 
proceeding  instituted  for  that  purpose."  And  in  Silver  Lake  Bank 
V.  North,  4  Johns.  Ch.  370,  the  bank  was  a  Pennsylvania  corporation, 
and  had  taken  a  mortgage  upon  real  estate  in  New  York;  and  the 
defense  to  a  bill  to  foreclose  was  that,  by  the  act  of  incorporation, 
plaintiffs  were  not  authorized  to  take  a  mortgage,  except  to  secure 
a  debt  previously  contracted  in  the  course  of  its  dealings,  and  the 
money  in  that  case  was  lent  after  the  bond  and  mortgage  were  ex- 
ecuted.    In  disposing  of  the  case.  Chancellor  Kent  said: 

"Perhaps  it  would  be  sufficient  for  this  case  that  the  plaintiffs  are  a  duly^ 
incorporated  body,  with  authority  to  contract  and  take  mortgagee  and  Judg- 
ments; apd.  If  they  should  pass  the  exact  line  of  their  power,  It  would  rather 
belong  to  the  government  of  Pennsylvania 'to  exact  a  forfeiture  of  their 
charter,  than  for  this  court,  In  this  collateral  way,  to  decide  a  question  of 
misuser  by  setting  aside  a  Just  and  bona  fide  contract" 

The  fact  that  the  bank  could  not  personally  enjoy  the  interest 
granted  by  this  lease,  after  the  expiration  of  its  franchise,  would 
not  have  the  effect  to  cut  down  the  estate  granted.  The  bank  had 
the  power  of  alienation,  and  there  is  no  reason  why  this  lease  could 
not  be  disposed  of  the  same  as  real  estate  held  in  fee,  or  as  any  other 
asset  of  the  bank.  Express  power  is  conferred  upon  the  bank  by 
the  terms  of  the  lease  to  assign  and  transfer  its  interest  in  the  lease* 
hold  estate.  A  lease  is  property,  and  not  a  mere  evidence  of  lia- 
bility, and  I  can  see  no  valid  objection  to  a  corporation  making  a 
lease  which  runs  beyond  the  term  of  its  corporate  existence.  Even 
if  it  be  admitted  that  the  lease  between  the  bank  and  the  defendant 
Schleier  created  an  indebtedness  in  excess  of  its  powers  as  pre- 
scribed in  the  national  banking  act,  yet  I  am  inclined  to  the  view 
that  the  lease  must  be  held  valid.  The  statute  does  not  in  terms 
declare  void,  the  debt  or  liability  so  incurred.  "The  remedy,"  said 
the  court  in  the  case  of  Sioux  City  Terminal  Railroad  &  Warehouse 
Co.  V.  Trust  Co.  of  North  America,  27  C.  C.  A.  73,  82  Fed.  124, 
"for  the  violation  of  this  statute,  is  not  the  destruction  of  the  con- 
tracts which  evidence  it,  but  the  ouster  and  dissolution  of  the  cor- 
poration at  the  suit  of  the  state.  The  state  alone  can  complain  of 
it,  and  the  debtor  cannot  usurp  its  functions." 

Neither  do  I  think  that  the  contention  of  counsel  for  the  plaintiff 
to  the  effect  that  the  aggregate  rent  under  the  lease  is  to  be  con- 
sidered as  a  liability  or  indebtedness  of  the  bank  can  be  sustained. 
A  covenant  to  pay  rent  creates  no  debt  until  it  becomes  due,  and 
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the  liability  incurred  by  the  bank  in  this  lease  was  merely  a  monthly 
liability  to  pay  $1,164.58  monthly  rent,  which  would  cease  upon 
the  happening  of  one  of  several  contingencies. 

The  lease  in  this  case  did  not  require  the  bank  to  build  a  $305,000 
building.  Neither  does  the  complaint  show  that  the  bank,  in  con- 
structing the  building,  contracted  a  dollar  of  indebtedness;  but, 
even  if  the  act  of  the  bank  in  constructing  so  large  a  building  was 
ultra  vires,  Mr.  Schleier  could  not  have  interfered  with  such  con- 
struction, and  I  do  not  see  upon  what  theory  he  can  be  held  liable 
for  its  cost,  or  a  lien  declared  upon  the  land  in  favor  of  the  plaintiff. 
City  of  Litchfield  v.  Ballou,  114  U.  S.  190,  5  Sup.  Ct.  820,  29  L.  Ed. 
132.  The  lease  between  the  bank  and  Mr.  Schleier  was  dated  Sep- 
tember 12,  1889.  The  bank  building  was  completed  in  January,  1891, 
and  the  building  was  used  by  the  bank  from  that  time  until  Novem- 
ber, 1897,  when  it  surrendered  the  building  to  Mr.  Schleier,  and 
the  lease  was  canceled.  These  contracts  have  all  been  fully  ex- 
ecuted, and  cannot  now  be  set  aside,  even  though  they  were  ultra 
vires.  In  the  case  of  St.  Louis,  V.  &  T.  H.  R.  Co.  v.  Terre  Haute 
&  L  R.  Co.,  145  U.  S.  393,  12  Sup.  Ct.  953,  36  L.  Ed.  748,  the  court 
said: 

"When  the  parties  are  In  pari  delicto,  and  the  contract  has  been  fuUy 
executed  on  the  part  of  the  plalntiflf  by  the  conveyance  of  property  or  by  the 
payment  of  money,  and  has  not  been  repudiated  by  the  defendant,  it  is  now 
equally  weH  settled  that  neither  a  court  of  law  nor  a  court  of  equity  wiU 
assist  the  plalntiCC  to  recover  back  the  property  conveyed  or  money  paid 
under  the  contract" 

Within  the  rule  announced  in  this  case,  Mr.  Schleier,  after  he 
turned  over  his  land  to  the  bank,  and  after  he  allowed  the  bank  to 
construct  its  building  thereon  and  remain  in  possession  for  seven 
years,  could  not  come  into  court  and  obtain  possession  of  his  prop- 
erty, or  in  any  way  repudiate  the  lease,  even  though  the  bank  ad- 
mitted that  the  lease  was  ultra  vires.  Neither  could  the  bank,  to 
whose  rights,  as  we  have  already  seen,  the  plaintiff  succeeds,  after 
it  had  surrendered  the  building  constructed  on  the  premises  leased, 
recover  back  either  the  building  or  its  value.  This  proposition  is, 
I  think,  conclusive  of  the  case  here. 

Many  other  interesting  questions  were  raised  and  discussed  at 
the  hearing,  and  have  all  been  carefully  considered;  but,  from  the 
views  already  expressed,  it  becomes  unnecessary  to  notice  them  sep- 
arately. To  do  so  would  prolong  this  memorandum  to  an  unwar- 
ranted length,  and  no  useful  purpose  would  be  subserved  thereby. 

Let  a  decree  be  entered  dismissing  the  bill  at  complainant's  cost. 


BROWN  V.  DRAIN,  Street  Superintendent,  et  al. 

(Circuit  Court,  S.  D.  California.    December  30,  1901.) 

Municipal  Corpokationb— Abbessmbnt  for  Street  Improvement8--Con8Tito- 
tionality  of  proceedings. 

The  California  street  work  act  of  March  18,  1885  (St  1885,  p.  147), 
as  amended  in  1889  (St.  1889,  p.  157),  In  1891  (St  1891,  p.  461),  and  in 
1893  (St.  1893,  p.  89),  which,  as  determined  by  the  supreme  court  of  the 
state,  governs  proceedings  for  the  making  of  street  improvements  in  the 
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city  of  Los  Angelee,  notwithstanding  the  conflicting  provisions  of  its 
charter,  requires  the  city  council,  before  ordering  any  work  done,  to  pass 
and  have  published  a  resolution  of  intention.  It  then  gives  the  owners 
of  property  affected  the  right  to  file  remonstrances  or  objections,  which 
are  to  be  considered  by  the  council,  and  they  are  given  the  further  right 
to  file  remonstrances  against  any  subsequent  action  taken  in  the  matter 
by  which  they  may  deem  themselves  aggrieved  at  any  time  before  the 
issuance  of  the  assessment  roll.  It  is  then  provided  that,  after  the  assess- 
ment has  been  made  and  the  warrant  issued,  any  person. interested  may 
appeal  to  the  council,  which  is  given  power  to  "confirm,  amend,  set  aside, 
alter,  modify  or  correct"  the  assessment*  made  by  the  superintendent  of 
streets,  and  to  require  the  issuance  of  a  new  warrant  in  Its  discretion. 
The  council  is  also  given  power  to  direct  that  the  whole  or  aniy  part  of 
the  cost  of  an  improvement  be  paid  out  of  the  treasury  of  the  munic- 
ipality, and  the  exardse  of  such  power  is  not  limited  to  any  particular 
stage  of  the  proceedings.  Held,  that  such  provisions  afford  to  a  prop- 
erty owner  an  ample  remedy  for  the  correction  of  an  erroneous  or  ex- 
cessive assessment,  and  that,  having  failed  to  appeal  from  the  assess- 
ment made,  he  cannot  invoke  the  aid  of  a  court  of  equity  to  set  the  same 
aside  on  the  ground  that  it  exceeded  the  benefits  accruing  to  his  prop- 
erty, and  is  in  violation  of  his  constitutional  rights. 

In  Equity.  On  application  for  preliminary  injunction  and  de- 
murrer to  bill. 

Chas.  L.  Batcheller,  for  complainant. 

W.  F.  Haas,  F.  G.  Finlayson,  W.  Rodman,  L.  R.  Garrett,  and 
W.  B.  Mathews,  for  defendants. 

ROSS,  Circuit  Judge.  The  time  now  at  the  disposal  of  the  court 
does  not  admit  of  an  extended  opinion  in  this  case,  nor,  indeed, 
anything  more  than  a  mere  outline  of  the  grounds  upon  which 
its  judgment  rests.  The  suit  is  one  in  equity  by  a  citizen  of  the  state 
of  Ohio  against  the  street  superintendent  of  the  city  of  Los  Angeles, 
its  treasurer,  a  contractor  who  did  certain  street  work  complained 
of,  and  his  assignee.  The  object  of  the  suit  is  to  obtain  a  decree 
quieting  the  complainant's  title  to  certain  lands  against  certain 
street  assessments  levied  to  pay  for  the  work  complained  of,  and 
also  to  restrain  the  treasurer  of  the  city  from  issuing  certain  bonds 
to  represent  the  assessments.  The  wor£  in  question  was  the  im- 
provement of  Stanley  avenue,  in  Los  Angeles  city,  fronting  on  which 
were  the  two  parcels  of  the  complainant's  land,  one  known  as  block 
I  of  the  South  Park  tract,  of  the  alleged  value  of  more  than  $5,000, 
the  assessment  on  which  for.  the  improvements  in  question  was 
the  sum  of  $2,633.88,  and  the  oth^r  as  block  2  of  the  same  tract, 
of  the  alleged  value  of  more  than  $10,000,  upon  which  the  assess- 
ment was  $2,559.93.  The  proceedings  in  question  were  had  and 
taken  under  the  provisions  of  an  act  of  the  legislature  of  California 
approved  March  18,  1885,  commonly  known  as  the  "Vrooman  Act," 
and  entitled  "An  act  to  provide  for  work  upon  streets,  lanes,  alleys, 
courts,  places  and  sidewalks,  and  for  the  construction  of  sewers 
within  municipalities"  (St.  1885,  P-  I47)»  ^s  amended  in  1889  (St. 
1889,  p.  157),  in  1891  (St.  1891,  p.  461),  and  in  1893  (St.  1893,  p.  89), 
under  which  law,  unless  otherwise  directed  by  the  city  council,  as- 
sessments for  such  work  were  required  to  be  made  in  accordance 
with  what  is  known  as  the  "front-foot  rule."    The  council  not  hav- 
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ing  Otherwise  ordered,  that  plan  obtained  in  this  instance;  and  the 
original  bill  in  the  case  proceeded  upon  the  theory  that  that  rule 
had  been  unqualifiedly  condemned  as  contrary  to  the  constitution 
of  the  United  States  in  the  case  of  Village  of  Norwood  v..  Baker, 
172  U.  S.  269,  19  Sup.  Ct.  187,  43  L.  Ed.  443.  But  since  the  deci- 
sions of  the  supreme  court  in  French  v.  Paving  Co.,  181  U.  S.  324, 
21  Sup.  Ct.  625,  45  L.  Ed.  879,  Wight  v,  Davidson,  181  U.  S.  371, 
21  Sup.  Ct.  616,  45  L.  Ed,.  900,  and  similar  decisions  decided  at 
the  same  time  and  reported  in  the  same  volume,  it  has  been  con- 
ceded by  complainant's  counsel  that  assessments  for  street  improve- 
ments made  in  accordance  with  the  front-foot  rule  are  not  neces- 
sarily invalid ;  but  he  still  insists  that  the  assessments  here  in  ques- 
tion are  void  on  various  grounds,  among  which  is  the  alleged  fact 
set  up  in  an  amended  bill,  which  he  asks  leave  to  file,  to  the  effect 
that  the  work  complained  of  did  not,  nor  will  it,  benefit  his  block 
I  to  an  amount  equal  to  its  assessment  of  $2,633.88,  nor  to  any 
amount  exceeding  the  sum  of  $1,000,  nor  did  it  benefit  nor  will  it 
benefit  his  block  2  to  an  amount  equal  to  its  assessment  of  $2,559.93, 
nor  to  any  amount  exceeding  $1,000,  which  two  amounts,  of  $1,000 
each,  it  is  alleged  in  the  amended  bill  sought  to  be  filed,  the  com- 
plainant offered  to  pay  the  contractor  and  his  assignee,  "expressly 
denying,  however,  and  expressly  without  admitting,  the  validity 
of  said  assessment  against  plaintiff's  said  property,  which  tender 
and  offer  was  not  accepted  by  said  defendants,  or  either  of  them, 
but  was  in  fact  refused  by  said  defendants,  and  both  of  them ;  but 
nevertheless  this  plaintiff  has  ever  since  been  ready  and  willing, 
and  now  is  ready  and  willing,  to  pay  the  same  to  said  defendants, 
or  either  of  them."  It  is  insisted  on  the  part  of  the  complainant 
that  to  enforce  an  assessment  against  his  property  in  an  amount 
in  excess  of  what  he  alleges,  and  claims  the  right  to  prove,  was 
the  benefit  derived  by  the  improvement,— especially  in  view  of  the 
allegation  that  the  city  council  made  no  inquiry  into  the  question 
of  benefits,— entitles  him  to  a  decree  annulling  the  proceedings, 
as  being  contrary  to  the  provisions  of  the  constitution  of  the  United 
States.  It  is  further  contended  on  the  part  of  the  complainant  that 
the  proceedings  in  question  were  improperly  had  under  the  provi- 
sions of  the  so-called  Vrooman  act  and  its  amendments,  and  should 
have  been  conducted  pursuant  to  the  provisions  of  the  city  charter 
adopted  January  31,  1889  (St.  1889,  .p.  456).  It  is  also  contended 
that,  even  if  the  proceedings  in  question  were  governed  by  the 
Vrooman  act  and  its  amendments,  still  there  were  such  defects  in 
them  as  entitle  the  complainant  to  the  decree  sought. 

In  the  late  case  of  Banaz  v.  Smith,  65  Pac.  309,  the  supreme  court 
of  California  held  that  the  act  of  March  18,  1885,  being  a  general 
law,  was  unaffected  by  those  provisions  of  the  Los  Angeles  city 
charter  of  1889  relating  to  improvement  of  streets  which  conflicted 
therewith,  since  the  constitution  of  the  state  at  that  time  authorized 
the  formation  of  such  municipal  charters  as  would  be  consistent 
with  the  constitution  and  with  the  laws  of  the  state,  and  that  where 
the  provisions  of  a  city  charter  were  in  conflict  with  a  general  law, 
and  therefore  void  when  adopted,  the  subsequent  amendment  in 
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1896  to  section  6,  art.  ii,  of  the  constittition  of  the  state,  which  so 
changed  it  that  the  charter  provisions  would  have  been  harmonious 
therewith,  did  not  operate  to  give  life  to  such  provisions.  It  must 
be  here  held,  therefore,  that  the  act  of  March  i8,  1885,  as  amended, 
is  the  law  governing  the  proceedings  called  in  question  by  the  bill 
in  the  present  case.  The  remedy  of  one  who  considers  himself 
unfairly  assessed  is  to  apply  for  redress  to  the  statutory  tribunal, 
if  one  is  provided  with  the  power  to  review.  In  all  collateral  pro- 
ceedings the  benefits  assessed  are  conclusively  presumed  to  be  re- 
ceived, and  the  assessment  is  not  open  to  revisal  or  review.  Cooley, 
Tax'n  (2d  Ed.)  p.  662. 

Turning  to  the  Vrooman  act  and  its  amendments,  it  is  seen  that 
the  city  council  is  by  section  2  empowered  to  order  done  work  of 
the  character  of  that  here  involved,  and  by  section  3  is  required, 
before  making  the  order,  to  pass  a  resolution  of  intention  so  to  do, 
describing  the  work,  which  resolution  shall  be  published  and  posted 
in  the  manner  prescribed  in  the  act.  The  street  superintendent  is 
then  required  to  publish  and  post  in  the  prescribed  way  notice  of 
the  work,  stating  therein  the  fact  of  the  passage  of  the  resolution, 
its  date,  and,  briefly,  the  work  or  improvement  proposed,  and  re- 
ferring to  the  resolution  for  further  particulars.  There  is  then  given 
by  the  statute  to  the  owners  of  a  majority  of  the  frontage  of  the 
property  fronting  on  the  proposed  work,  where  the  same  is  for  one 
block  or  more,  the  right  to  make  written  objection  thereto  within 
ten  days  after  the  expiration  of  the  time  of  the  publication  and  post- 
ing of  the  notice,  which  objection  is  required  to  be  delivered  to  the 
clerk  of  the  council,  who  is  required  to  indorse  thereon  the  date 
of  its  receipt  by  him,  which  objection  so  delivered  and  indorsed  is 
declared  to  be  a  bar  for  six  months  to  any  further  proceedings  in 
relation  to  the  doing  of  the  work,  unless  the  owners  of  the  majority 
of  the  frontage  shall  meanwhile  petition  for  the  same  to  be  done. 
The  owners  of  lots  or  lands  liable  to  the  assessment,  who,  after  the 
first  publication  of  the  resolution  of  intention  to  do  the  work,  may 
feel  aggrieved,  or  who  may  have  objections  to  any  of  the  subse- 
quent proceedings  of  the  council  in  relation  to  the  performance 
of  the  work  mentioned  in  the  notice  of  intention,  may  at  any  time 
before  the  issuance  of  the  assessment  roll  file  with  the  clerk  a  peti- 
tion of  remonstrance,  wherein  they  shall  state  in  what  respect  they 
may  feel  aggrieved,  or  the  proceedings  to  which  they  object,  which 
petition  of  remonstrance  is  by  the  statute  required  to  be  passed  upon 
by  the  council,  and  its  decision  thereon  is  declared  to  be  final  and 
conclusive.  Certain  exceptions  to  the  foregoing  provisions  are  stat- 
ed, but  are  not  necessary  to  be  mentioned,  and  it  is  then  provided 
that: 

"At  the  erplratdon  of  ten  days  after  the  expiration  of  the  time  of  said 
publleatlon  of  said  street  superintendtot  and  at  the  expiration  of  fifteen  days 
after  the  a4vertlslng  and  posting,  as  aforesaid,  of  any  resolution  of  Intention, 
If  no  "written  objection  to  work  therein  described  has  been  delivered,  as  afore- 
said, by  the  owners  of  a  majority  of  the  property  liable  to  be  assessed  for 
the  expevse  of  said  work  or  improvement,  or  if  said  protest  be  disallowed, 
the  dty  council  shall  be  deemed  to  have  acquired  jurisdiction  to  order  any 
ct  the  work  to  be  done  or  improvem^it  to  be  made  which  is  authorized  by 
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this  act;  whJch  order,  when  made,  shall  be  published  for  two  days,  the  same 
as  provided  for  the  publication  of  the  resolution  of  intention.  Before  pass- 
ing any  resolution  for  the  construction  of  said  Improvements,  plans  and 
specifications  and  careful  estimates  of  the  costs  and  expenses  thereof  shall 
be  furnished  to  said  city  council,  if  required  by  it,  by  the  city  engineer  of 
said  city.  ♦  ♦  ♦  Whenever  the  contemplated  work  of  improvement,  in  the 
opinion  of  the  city  council,  is  of  more  than  local  or  ordinary  public  benefit, 
or  whenever,  according  to  estimate  to  be  furnished  by  the  city  engineer,  the 
total  estimated  costs  and  expenses  thereof  would  exceed  one-half  the  total 
assessed  value  of  the  lots  and  lands  assessed,  If  assessed  upon  the  lots  or 
land  fronting  upon  said  proposed  work  or  improvement,  according  to  the 
valuation  fixed  by  the  last  assessment  roll  whereon  it  was  assessed  for  taxes 
for  municipal  purposes,  and  allowing  a  reasonable  depth  from  such  frontage 
for  lots  or  lands  assessed  in  bulk,  the  city  council  may  make  the  expense 
of  such  work  or  improvement  chargeable  upon  a  district,  which  the  said 
city  council  shall  in  its  resolution  of  intention  declare  to  be  the  district 
benefited  by  said  work  or  improvement,  and  to  be  assessed  to  pay  the  costs 
and  expenses  thereof." 

Provision  is  then  made  for  the  making,  hearing,  and  determina- 
tion of  objections  in  that  event  on  the  part  of  those  included  within 
such  designated  district.  In  the  present  instance  no  such  district 
was  estabhshed,  and  those  provisions,  of  the  statute  are  therefore  in- 
applicable. Sealed  proposals  or  bids  for  doing  the  work  ordered 
are  then  provided  for,  upon  notice  to  be  given  as  prescribed,  re- 
ferring to  the  specifications  on  file,  with  the  power  in  the  council 
to  reject  any  and  all  bids,  and  also  providing  that,  in  case  of  the 
awarding  of  such  contract,  notice  thereof  shall  be  posted  and  pub- 
lished as  designated  within  lo  days  of  the  first  posting  and  pub- 
lication of  which  notice  of  award  the  owners  of  three-fourths  of  the 
frontage  upon  the  street  whereon  the  work  is  to  be  done  may  elect 
to  do  the  work  themselves  at  the  price  at  which  it  shall  have  been 
awarded,  in  default  of  which,  or  if,  after  undertaking  to  do  the  work, 
such  owners  shall  fail  to  commence  it  within  1$  days  after  the  first 
posting  and  publication  of  the  award,  and  to  prosecute  the  same 
with  diligence  to  completion,  it  is  made  the  duty  of  the  superintend- 
ent of  streets  to  enter  into  a  contract  with  the  original  bidder  to 
whom  the  contract  was  awarded,  and  at  the  prices  specified  in  his 
bid.     By  section  7  of  the  act  it  is,  among  other  things,  provided  that : 

**The  expenses  Incurred  for  any  work  authorized  by  this  act  (which  ex- 
pense shall  not  include  the  cost  of  any  work  done  In  such  portions  of  any 
street  as  is  required  by  law  to  be  kept  in  order  or  repair  by  any  person  or 
company  having  railroad  tracks  thereon,  nor  include  work  which  shall  have 
been  declared  in  the  resolution  of  intention  to  be  assessed  on  a  district  ben- 
efited) shall  be  assessed  upon  the  lots  and  lands  fronting  thereon,  except  as 
hereinafter  specifically  provided;  each  lot  or  portion  of  a  lot  being  separate- 
ly assessed,  in  proportion  to  the  frontage,  at  a  rate  per  front  foot  sufilcient 
to  cover  the  total  expense  of  the  work." 

By  section  8  it  is  provided  that : 

"After  the  contractor  of  any  street  work  has  fulfilled  his  contract  to  the 
satisfaction  of  the  street  superintendent  of  said  city,  or  city  council  on  ap- 
peal, the  street  superintendent  shall  make  an  assessment  to  cover  the  sum 
due  for  the  work  performed  and  specified  In  said  contract  (including  any  in- 
cidental expenses)  In  conformity  with  the  provisions  of  the  preceding  sec- 
tion according  to  the  character  of  the  work  done;  or.  If  any  direction  and 
decision  be  given  by  said  council  on  appeal,  then  in  conformity  with  such 
direction  and  decision*  which  assessment  shall  briefly  refer  to  the  contract^ 
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the  woi*  contracted  for  and  performed,  and  shall  show  the  amonnt  to  he 
paid  therefor,  together  with  any  Incidental  expenses,  the  rate  per  front  foot 
assessed,  If  the  assessment  be  made  per  front  foot  the  amount  of  each 
assessment,  the  name  of  the  owner  of  each  lot,  or  portion  of  a  lot  (If  known 
to  the  superintendent);  if  unknown,  the  word  *unknown'  shall  be  written  op- 
posite the  nnmber  of  the  lot»  and  the  amount  assessed  thereon,  the  number 
of  each  lot  or  portion  or  portions  of  a  lot  assessed,  and  shall  have  attached 
thereto  a  diagram  exhibiting  each  street  or  street  crossing,  lane,  alley,  place, 
or  court  on  which  any  work  has  been  done,  and  showing  the  relative  location 
of  each  district,  lot  or  portion  of  lot  to  the  work  done,  numbered  to  corres- 
pond with  the  numbers  in  the  assessments,  and  showing  the  number  of  feet 
fronting,  or  number  of  lots  assessed,  for  said  work  contracted  for  and  per- 
formed." 

Section  ii  of  the  act  is  as  follows: 

"The  owners,  whether  named  in  the  assessment  or  not  the  contractor,  or 
his  assigns,  and  all  other  persons  directly  interested  in  any  work  provided 
for  in  this  act  or  in  the  assessment,  feeling  aggrieved  by  any  act.  or  deter- 
mination of  the  superintendent  of  streets  in  relation  thereto,  or  who  claim 
that  the  work  has  not  been  performed  according  to  the  contract  In  a  good 
and  substantial  manner,  or  having  or  making  any  objection  to  the  correct- 
ness or  legality  of  the  assessment  or  other  act  determination,  or  proceed- 
ings of  the  superintendent  of  streets,  shall,  within  thirty  days  after  the 
date  of  the  warrant,  appeal  to  the  city  council,  as  provided  In  this  section, 
by  briefly  stating  their  objections  in  writing,  and  filing  the  same  with  the 
clerk  of  said  city  council.  Notice  of  tbe  time  and  place  of  the  hearing, 
briefly  referring  to  the  work  contracted  to  be  done,  or  other  subject  of  ap- 
peal, and  to  the  acts,  determinations,  or  proceedings  objected  to  or  com- 
plained of,  shall  be  published  for  five  days.  Upon  such  appeal,  the  said 
city  council  may  remedy  and  correct  any  error  or  informality  In  the  proceed- 
ings, and  revise  and  correct  any  of  the  acts  or  determinations  of  the  super- 
intendent of  streets  relative  to  said  work;  may  confirm,  amend,  set  aside, 
alter,  modify,  or  correct  the  assessment  in  such  manner  as  to  them  shall 
scorn  just  and  require  the  work  to  be  completed  according  to  the  directions 
of  the  city  council;  and  may  instruct  and  direct  the  superintendent  of 
streets  to  correct  the  warrant  assessment  or  diagram  in  any  particular,  or 
to  make  and  issue  a  new  warrant,  assessment  and  diagram,  to  conform  to 
the  decisions  of  said  city  council  in  relation  thereto,  at  their  option.  All 
the  decisions  and  determinations  of  said  city  council,  upon  notice  and  hear- 
ing as  aforesaid,  shall  be  final  and  conclusive  upon  all  persons  entitled  to 
appeal  under  the  provisions  of  this  spction,  as  to  all  errors,  informalities, 
and  irregularities  which  said  city  coimoil  might  have  remedied  and  avoided; 
and  no  assessment  shall  be  held  Invalid,  except  upon  appeal  to  the  city 
council,  as  provided  In  this  section,  for  any  error,  informality,  or  other  de- 
fect in  any  of  the  procoedings  prior  to  tlie  assessment  or  in  the  assessment 
itself,  where  notice  of  the  intention  of  the  city  council  to  order  the  work 
to  be  done,  for  which  tiie  assessment  is  made,  has  been  actually  published 
in  any  designated  newspaper  of  said  city  for  the  length  of  time  prescribed 
by  law,  before  the  passage  of  the  resolution  ordering  the  work  to  be  done." 

Section  9  declares  that  to  the- assessments  made  by  the  superin- 
tendent of  streets  shall  be  attached  a  warrant  in  a  prescribed  form, 
which  shall  be  signed  by  the  superintendent  and  countersigned  by 
the  mayor  of  the  city,  and  that  such  warrant,  assessment,  and  dia- 
gram, together  with  the  certificate  of  the  city  engineer,  shall  be 
recorded  in  the  office  of  the  superintendent  of  streets,  and  that 
when  so  recorded  the  several  amounts  assessed  shall  be  a  lien  upon 
the  lands,  lots,  or  portions  of  lots  assessed,  respectively,  for  the 
period  of  two  years  from  the  date  of  the  recording,  unless  sooner 
discharged,  and  that  from  and  after  the  date  of  such  recordation  all 
persons  mentioned  in  section  11  shall  be  deemed  to  have  notice  of 
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the  contents  of  the  record  thereof.  Section  9  then  declares  that 
after  the  warrant,  assessment,  diagram,  and  certificate  are  recorded, 
the  same  shall  be  delivered  to  the  contractor,  or  his  agents  or  as- 
sigfns,  on  demand,  but  not  until  after  the  payment  to  the  superin- 
tendent of  streets  of  the  incidental  expenses  not  previously  paid  by 
the  contractor,  or  his  assigns,  and  that  by  virtue  of  the  warrant  the 
contractor,  or  his  agent  or  assigns,  shall  be  authorized  to  demand 
and  receive  the  amount  of  the  several  assessments  made  to  cover 
the  sum  due  for  the  work  specified  in  the  contract  and  assessment. 
By  section  12  it  is  provided  that : 

"At  any  time  after  the  period  of  thlrty-flve  days  from  the  day  of  the  date 
of  the  warrants,  as  herein  provided;  or  if  any  appeal  Is  taken  to  the  city 
council,  as  is  provided  in  section  eleven  of  this  act,  at  any  time  after  live 
days  from  the  decision  of  said  council,  or  after  the  return  of  the  warrant 
or  assessment,  after  the  same  may  have  been  corrected,  altered,  or  modified, 
as  provided  In  said  section  eleven  (but  not  less  than  thirty-five  days  from 
the  date  of  the  work),  the  contractor  or  his  assignee  may  sue.  in  his  own 
name,  the  owner  of  the  land,  lots,  or  portions  of  lots,  assessed  on  the  day 
of  the  date  of  the  recording  of  the  warrant,  assessment,  and  diagram,  or 
any  day  thereafter  during  the  continuance  of  the  Hen  of  said  assessment, 
and  recover  the  amount  of  any  assesspient  remaining  unpaid,  with  interest 
thereon  at  the  rate  of  ten  per  cent,  per  annum  until  paid,'*  with  various  other 
provisions  in  respect  to  such  suits  not  necessary  to  be  mentioned. 

By  an  act  of  the  state  approved  February  27,  1893,  entitled  "An  act 
to  provide  a  system  of  street  improvement  bonds  to  represent  certain 
assessments  for  the  cost  of  street  work  and  improvement  within 
municipalities,  and  also  for  the  payment  of  such  bonds"  (St.  1893, 
P«  33)f  it  was  provided,  in  section  2,  that : 

"Whenever  the  city  council  of  any  municipality  In  this,  state  shall  find, 
upon  estimates  of  the  city  engineer,  that  the  cost  of  any  proposed  work  or 
improvement  authorized  by  said  street  work  act  will  be  greater  than  one 
dollar  per  front  foot  along  each  line  of  the  street  so  proposed  to  be  im- 
proved, including  the  cost  of  intersection  work  assessable  upon  said  frontage, 
it  shall  have  the  power,  in  its  discretion,  to  determine  that  serial  bonds  shall 
be  issued  to  represent  the  cost  of  said  work  or  improvement  In  the  manner 
and  form  hereinafter  provided.  Said  serial  bonds  shall  extend  over  a  period 
not  to  exceed  ten  years  from  their  date,  and  an  even  annual  proportion  of 
the  principal  sum  thereof  shall  be  payable,  by  coupon,  on  the  second  day  of 
January  every  year  after  their  date,  until  the  whole  Is  paid,  and  the  interest 
shall  be  payable  semi-annually,  by  coupon,  on  the  second  days  of  January 
and  July,  respectively,  of  each  year,  at  the  rate  of  not  to  exceed  ten  per  cent, 
per  annum  on  all  sums  unpaid,  until  the  whole  of  said  principal  and.  interest 
are  paid.  Said  bonds  and  interest  thereon  shall  be  paid  at  the  ofilce  of  the 
city  treasurer  of  said  municipality,  who  shall  keep  a  fund  designated  by  the 
name  of  said  bonds,  into  which  he  shall  receive  all  sums  paid  him  for  tlie 
principal  of  said  bonds  and  the  Interest  thereon,  and  from  which  he  shall 
disburse  such  sums  upon  the  presentation  of  said  coupons;  and  under  no 
circumstances  shall  said  bonds  or  the  interest  thereon  be  paid  out  of  any 
other  fund.  Said  city  treasurer  shall  keep  a  register  in  his  office,  which  shall 
show  the  series,  number,  date,  amount,  rate  of  interest,  payee,  and  indorsees 
of  each  bond,  and  the  number  and  amount  of  each  coupon  of  principal  or 
interest  paid  by  him,  and  shall  cancel  and  file  each  coupon  so  paid." 

By  the  act  last  njientioned  the  form  of  the  bond  was  prescribed, 
and  it  was  also  declared  that,  when  the  council  shall  determine  that 
bonds  shall  be  issued  to  represent  the  expenses  of  any  proposed 
street  work  or  improvement,  it  «hall  so  declare  in  the  resolution  of 
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intention  to  do  the  work,  and  shall  specify  the  rate  of  interest  which 
the  bonds  shall  bear,  and  that  a  like  description  of  the  bonds  shall 
be  inserted  in  the  resolution  ordering  the  work,  in  the  resolution  of 
award  of  the  contract,  and  in  all  notices  of  the  proceedings  required 
by  t-he  act  to  be  posted  or  published,  and  also  that  a  notice  that  a 
bond  will  issue  to  represent  each  assessment  of  $50  or  more  remain- 
ing unpaid  for  30  days  after  the  date  of  the  warrant,  or  5  days  after 
the  decision  of  the  council  upon  an  appeal,  and  describing  the  bonds, 
shall  be  included  in  the  warrant  provided  for  in  section  9  of  the 
street  work  act.  By  section  4  of  the  act  of  February  27,  1893,  it  is 
provided  that  after  the  expiration  of  30  days  from  the  date  of  the 
warrant,  dr,  if  an  appeal  be  taken  to  the  city  council  as  provided  in 
section  1 1  of  the  street  work  act,  then  5  days  after  the  final  decision 
of  the  council,  and  after  the  street  superintendent  shall  have  recorded 
the  return  as  provided  in  section  10  of  that  act,  he  shall  make  and 
certify  to  the  city  treasurer  a  complete  list  of  all  assessments  unpaid 
which  amount  to  $50  or  over  upon  any  assessment  or  diagram  num- 
ber, and  that  the  treasurer  shall  thereupon  make  out,  sign,  and  issue 
to  the  contractor,  or  his  assigns,  payee  of  the  warrant  and  assess- 
ment, a  separate  bond  representing  upon  each  lot  or  parcel  of  land 
upon  the  list  the  total  amount  of  assessments  against  the  same  as 
thereon  shown.  By  section  4  of  the  act  of  February  27,  1893,  it  is 
also  provided  that  if  any  person,  or  his  authorized  agent,  shall,  at 
any  time  before  the  issuance  of  the  bond  for  the  assessment  upon  his 
lot  or  parcel  of  land,  present  to  the  city  treasurer  his  affidavit,  made 
before  a  competent  officer,  that  he  is  the  owner  of  a  lot  or  parcel  of 
land  in  the  list,  accompanied  by  the  certificate  of  a  searcher  of  rec- 
ords that  he  is  such  owner  of  record,  and  with  such  affidavit  and 
certificate  such  person  notifies  the  treasurer,  in  writing,  that  he  de- 
sires no  bond  to  be  issued  for  the  assessment  upon  his  lot  or  parcel 
of  land,  then  no'  such  bond  shall  be  issued  therefor,  and  the  payee  of 
the  warrant,  or  his  assigns,  shall  retain  his  right  iFor  enforcing  col- 
lection as  if  his  lot  or  parcel  of  land  had  not  been  so  listed  by  the 
street  superintendent. 

In  respect  to  taxes  and  assessments  the  rule  is  that  a  law  authoriz- 
ing the  imposition  of  a  tax  or  assessment  upon  property  according 
to  its  value,  or  to  benefits  received,  does  not  infringe  that  provision 
of  the  fourteenth  amendment  to  the  constitution  of  the  United  States 
which  declares  that  no  state  shall  deprive  any  person  of  property 
without  due  process  of  law,  if  the  owner  has  an  opportunity  to  ques- 
tion the  validity  or  the  amount  of  it  either  before  that  amount  is  de- 
termined, or  in  subsequent  proceedings  for  its  collection.  Winona 
&  St.  P.  Land  Co.  v.  Minnesota,  159  U.  S.  526,  537,  16  Sup.  Ct.  83, 
40  L.  Ed.  247,  and  cases  there  cited.  By  the  amendment  to  the  bill 
sought  to  be  filed  it  is  alleged,  in  effect,  that  the  work  complained  of 
did  not,  nor  will  it,  benefit  either  of  the  complainant's  blocks  in  an 
amount  exceeding  $1,000,  whereas  the  assessment  on  one  was 
$2,633.88,  and  on  the  other  $2,559.93.  If  that  be  so,  the  complainant 
was  provided  by  the  statute  in  question  an  opportunity  to  show  the 
fact,  to  the  city  council,  which  was  thereby  empowered  to  correct 
that  or  any  other  grievance  of  the  complfiinant  found  to  exist;   for- 
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by  section  3  of  the  act,  as  amended,  every  owner  of  a  lot  or  tract  of 
land,  liable  to  be  assessed  for  the  improvement,  who,  after  the  first 
publication  of  the  resolution  of  intention  to  do  the  work,  shall  feel 
aggrieved,  or  who  should  have  objections  to  any  of  the  subsequent 
proceedings  of  the  council  in  relation  to  the  performance  of  the  work 
mentioned  in  the  notice  of  intention,  was  authorized  to  file  with  the 
clerk  a  petition  of  remonstrance,  wherein  he  was  required  to  state 
in  what  respect  he  should  feel  aggrieved,  or  the  proceedings  to  which 
he  objected.  Such  petition  was  authorized  to  be  filed  at  any  time 
after  the  publication  of  the  notice  of  intention  to  do  the  work,  and 
before  the  issuance  of  the  assessment;  and  the  council  was  by  the 
statute  required  to  pass  upon  the  remonstrance,  and  its  decision  in 
respect  to  the  matter  was  thereby  made  fihal  and  conclusive.  The 
power  thus  conferred  by  the  statute  upon  the  council  included  not 
only  the  power  to  correct  any  and  every  error  committed  as  against 
the  complaining  lot  or  land  owner,  but  the  power  to  stop  and  abandon 
the  proceedings,  if  such  action  should  be  deemed  necessary  for  the 
proper  protection  of  the  rights  of  the  complaining  party.  In  Warren 
V.  Chandos,  115  Cal.  382,  387,  47  Pac.  132,  134,  the  supreme  court  of 
the  state,  in  speaking  of  a  street  law  of  the  city  of  San  Francisco, 
said : 

"The  board  of  supervisors  Is  the  legislative  body  of  the  city,  and  Is  vested 
with  a  supervisory  power  over  all  improvements  of  streets  and  contracts 
therefor;  and,  in  the  exercise  of  its  legislative  discretion  and  consideration 
for  the  public  welfare,  it  may  at  any  time  rescind  a  previous  order  for  the 
improvement  of  n  street,  or  order  the  street  to  be  vacated,  or  its  grade  or 
width  to  be  changed.  The  fact  that  a  contract  for  the  improvement  of  the 
street  had  been  entered  into  would  not  deprive  it  of  this  power.  The  con- 
tractor might  have  a  right  of  action  against  the  city  for  whatever  damage 
he  should  sustain  from  being  in  this  way  prevented  from  carrying  out  his 
contract,  as  in  the  case  of  any  other  breach  of  contract;  but  after  the  con- 
tract hnd  been  thereby  made  of  no  effect,  he  would  not  have  the  right  to  pro- 
ceed with  Its  performance,  and  make  the  expense  a  charge  upon  t^e  adjacent 
lands." 

Moreover,  by  section  26  of  the  act  of  1885,  as  amended  by  that  of 
1S89,  it  is  provided  that: 

"The  city  council  may  in  Its  discretion  order  that  the  whole  or  any  part 
of  the  cost  and  exposes  of  any  of  the  work  mentioned  In  this  act  be  paid 
out  of  the  treasury  of  the  municipality  from  such  fund  as  the  council  may 
designate.  Whenever  a  part  of  such  costs  and  expenses  is  so  ordered  to  be 
paid^  the  superintendent  of  streets,  in  making  up  the' assessment  heVotofofe 
provided  for  such  cost  and  expenses,  shall  first  deduct  from  the  whole  cost 
and  expenses  such  part  thereof  as  has  been  so  ordered  to  be  paid  out  of  the 
municipal  treasury,  and  shall  assess  the  remainder  of  said  costs  and  ex- 
penses  proportionately  upon  the  lots,  parts  of  lots,  and  lands  fronting  on 
the  streets  where  said  work  was  done,  or  liable  to  be  assessed  for  such  work, 
and  in  the  manner  heretofore  provided." 

No  limitation  is  prescribed  in  respect  to  the  stage  of  the  proceed- 
ings at  which  this  power  may  be  exercised,  and  therefore  no  reason 
is  perceived  why  it  may  not  be  exercised  in  behalf  of  any  owner  mak- 
ing any  objection  to  the  correctness  or  legality  of  the  assessment  by 
appeal  to  the  city  council,  as  provided  in  section  11  of  the  act,  upon 
which  appeal  the  council  is  given  power  to  "remedy  and  correct  any 
error  or  informality  in  the  proceedings,  and  revise  and  correct  any  of 
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the  acts  or  determinations  of  the  superintendent  of  streets  relative 
to  said  work ;  may  confirm,  amend,  set  aside,  alter,  modify,  or  cor- 
rect the  assessment  in  such  manner  as  to  them  shall  seem  just,  and 
require  thq  work  to  be  completed  according  to  the  directions  of  the 
city  council;  and  may  instruct  and  direct  the  superintendent  of 
streets  to  correct  the  warrant,  assessment,  or  diagram  in  any  par- 
ticular, or  to  make  and  issue  a  new  warrant,  assessment,  and  dia- 
gram, to  conform  to  the  decisions  of  said  city  council  in  relation 
thereto,  at  their  option" ;  the  statute  proceeding  to  declare,  in  sec- 
tion II,  that: 

**A11  the  decisions  and  determinations  of  said  city  council,  upon  notice  and 
hearing  as  aforesaid,  shall  be  final  and  conclusive  upon  all  persons  entitled 
to  appeal  under  the  provisions  of  this  section,  as  to  all  errors,  informalities, 
and  irregularities  which  said  city  council  might  have  remedied  and  avoided; 
and  no  assessment  shall  be  held  invalid,  except  upon  appeal  to  the  city  coun- 
cil, as  provided  in  this  section,  for  any  en'or,  informality,  or  other  defect 
in  any  of  the  proceedings  prior  to  the  assessment,  or  In  tlie  assessment  Itself, 
where  notice  of  the  intention  of  the  city  council  to  order  the  work  to  be  done, 
for  which  the  assessment  is'  made,  has  been  actually  published  in  any  des- 
ignated newspaper  of  said  city  for  the  length  of  time  prescribed  by  law,  be- 
fore the  passage  of  the  resolution  ordering  the  work  to  be  done.'* 

The  contention  on  the  part  of  the  complainant  that  the  proceed- 
ings themselves  so  far  departed  from  the  requirements  of  the  Vroo- 
man  act  and  its  amendments  as  to  render  them  invalid  is,  in  my  opin- 
ion, answered  by  the  cases  of  Whiting  v.  Townsend,  57  Cal.  515; 
Harney  v.  Heller,  47  Cal.  15;  Williams  v.  Bergin,  116  Cal.  56,  47 
Pac.  877-;  Edwards  v.  Berlin,  123  Cal.  544,  56  Pac.  432;  King  v. 
Lamb,  117  Cal.  401,  49  Pac.  561 ;  Bolton  v.  Gilleran,  105  Cal.  244,  38 
Pac.  881,  45  Am.  St.  Rep.  33;  Gray  v.  Lucas,  115  Cal.  434,  47  Pac. 

354. 

It  seems  to  me  that  the  statute  under  which  the  proceedings  in 
question  were  taken  afforded  the  complainant  ample  opportunity  for 
the  correction  of  any  error  or  injustice  done  him  in  the  matter  of  the 
assessment,  by  seasonable  application  to  the  city  council,  to  which 
he  should  have  resorted,  and,  that  being  so,  that  a  court  of  equity 
should  afford  him  no  relief.  Irrigation  Dist.  v.  Bradley,  164  U.  S. 
112,  17  Sup.  Ct.  56,  41  L.  Ed.  369;  Lent  v.  Tillson,  72  Cal.  404,  14 
Pac.  71 ;  Dayies  v.  City  of  Los  Angeles,  86  Cal.  37,  24  Pac.  771. 

I  cannot  now  do  more  than  indicate  the  reasons  for  my  con- 
clusions, although  the  elaborate  arguments  of  the  learned  counsel  for 
the  respective  parties  have  been  carefully  considered,  and  would  be 
treated  of  at  length,  if  I  had  the  time. 

Orders  will  be  entered  (i)  denying  the  application  of  the  complain- 
ant to  file  the  amendments  to  the  bill ;  (2)  denying  the  injunction 
asked  for ;  (3)  dissolving  the  temporary  restraining  order ;  (4)  sus- 
taining the  demurrer  and  dismissing  the  bill  at  complainant's  cost. 
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BROWN  T.  BASTON  et  aL 
(Circuit  Conrt,  N.  D.  Iowa,  B.  D.    January  6, 1902.)  • 

1.  Crrditors'  Buit— Evidbncb  to  Imfbach  Convbtahcb— Failure  to  Record 
Deed. 

The  fact  alone  that  deeds  conveying  property  were  withheld  from  rec- 
ord by  the  grantee  for  a  number  of  years  affords  no  ground  for  setting 
aside  such  deeds  In  a  creditors'  salt  by  a  judgment  creditor  of  the  gran- 
tor whoee  judgment  was  not  obtained  until  after  they  were  recorded, 
although  it  is  entitled  to  consideration  as  evidence  on  the  question  of  the 
bona  fides  of  the  transaction;  nor  does  the  further  fact  that  during  such 
time  portions  of  the  lands  were  sold  and  deeds  were  made  to  the  pur- 
chasers by  the  grantor,  who  still  held  the  title  of  record,  sustain  a  claim 
of  fraud,  where  it  is  shown  that  the  proceeds  were  paid  to  the  grantee. 

%  Vendor  and  Purchaser— Bona  Fide  Purchaser  from  Holder  of  Record 
Title— Notice  of  Unrecorded  Deed. 

The  president  of  a  national  bank  in  Iowa,  who  was  largely  Indebted 
to  it,  caused  a  number  of  tracts  of  land  in  different  counties  in  the  state, 
which  were  assigned  to  him  in  the  dissolution  of  a  partnership  of  which 
he  was  a  member,  to  be  deeded  to  the  banii:  to  secure  his  indebtedness. 
The  deeds  were  delivered  to  him,  but  were  not  recorded,  and  he  thereaft- 
er induced  the  grantor  to  convey  some  of  the  lands  to  himself,  and  such 
deeds  were  recorded.  Being  subsequently  in  urgent  need  of  money,  he 
induced  his  brother,  who  resided  in  New  Yorlc,  to  indorse  his  note  to  be 
discounted,  and  to  pay  the  same,  receiving  as  a  consideration  a  convey- 
ance of  one  of  such  tracts  of  land.  The  brother  knew  that  partnership 
lands  had  been  conveyed  to  the  bank  as  security,  but  had  no  knowledge 
that  this  tract  was  among  them,  tieldi,  that  he  was  not  chargeable  with 
notice  of  such  fact,  and  was  protected  in  his  title,  as  a  bona  fide  pur- 
chaser for  value,  from  the  holder  of  the  record  title. 

James  H.  Shields,  for  complainant. 
Lacy  &  Brown,  for  defendants. 

SHIRAS,  District  Judge.  From  the  record  in  this  case  it  appears 
that  on  the  loth  day  of  November,  1896,  the  First  National  Bank 
of  Decorah,  Iowa,  being  found  to  be  in  an  insolvent  condition,  was 
closed  for  business  by  order  of  the  comptroller  of  the  currency, 
and  on  the  24th  day  of  the  same  month  William  H.  Dent  was  ap- 
pointed receiver  of  the  insolvent  corporation,  and  duly  qualified  as 
such  officer.  At  the  date  of  the  failure  of  the  bank,. and  for  many 
years  previous  thereto,  James  H.  Easton  was  and  had  been  the 
president  thereof,  and  had  largely  controlled  the  management  of 
the  affairs  of  the  institution,  being  also  the  owner  of  455  shares  of 
the  capital  stock,  of  the  par  value  of  $100  per  share.  On  the  iith 
day  of  February,  1897,  the  comptroller  of  the  currency  levied  an 
assessment  of  100  per  cent,  upon  the  capital  stock  of  the  bank,  and 
to  enforce  the  payment  thereof  the  receiver  brought  suit  in  this 
court  against  the  said  James  H.  Easton,  and  on  the  30th  day  of 
April,  1897,  a  judgment  in  favor  of  the  receiver  and  against  the  said 
Easton  was  rendered  in  the  sum  of  $46,097.07  and  costs.  On  the 
2Sth  day  of  April,  1897,  judgment  was  entered  in  this  court  in  favor 
of  the  receiver  and  against  the  said  Easton  for  the  sum  of  $5,775.50 
and  costs,  in  an  action  based  upon  certain  promissory  notes  exe« 
cuted  or  indorsed  by  him.  These  judgments  remaining  unpaid, 
executions  thereon  were  issued  and  returned  unsatisfied,  and  there- 
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upon  the  receiver  brought  this  suit  in  equity,  charging  in  the  bill  that 
James  H.  Easton  had  an  interest  in,  or  was  the  owner  of,  certain 
lands  situated  in  the  counties  of  Allamakee,  Chickasaw,  Howard, 
Hancock,  Sioux,  Winneshiek,  and  Wimiebago,  in  the  state  of  Iowa, 
the  title  thereto  having  been  transferred  to  Frederick  S.  Easton 
without  consideration,  and  for  the  purpose  of  placing  the  realty  be- 
yond the  reach  of  the  creditors  of  James  H.  Easton ;  and  the  prayer 
of  th«  bill  is  that  it  be  decreed  that  Frederick  S.  Easton  holds  th« 
title  to  the  realty,  not  in  his  own  right,  but  as  trustee  for  James  H. 
Easton,  and  that  the  same  be  declared  subject  to  the  judgments  held 
by  complainant  as  receiver.  Some  time  after  the  institution  of  the 
proceedings  in  equity  William  H.  Dent  resigned  the  receivership,  and 
was  succeeded  therein  by  Edwin  E.  Brown,  and  by  order  of  court  he 
has  been  substituted  as  the  complainant  in  this  suit. 

The  defendants  answered  the  bill,  denying  the  charges  of  fraud, 
and  averring,  in  substance,  that  all  the  transfers  of  realty  made  by 
James  H.  Easton  to  Frederick  S.  Easton  were  made  for  full  value, 
in  good  faith,  and  that  James  H.  Easton  had  no  interest  whatever 
in  the  realty  in  question. 

The  evidence  introduced  in  the  case  shows  that  Frederick  S.  Eas- 
ton is  a  younger  brother  of  James  H.  Easton,  residing  at  Lowville, 
in  the  state  of  New  York,  and  is  and  has  been  for  years  cashier  of 
the  Black  River  National  Bank  of  Lowville ;  that  James  H.  Easton, 
residing  at  Decorah,  Iowa,  for  the  past  40  years  had  acted  as  agent 
for  William  L.  Easton,  his  father,  for  his  brother-in-law  D.  G.  Wc^t, 
and  his  sister  Ella  RuUison,  with  respect  to  lands  owned  by  these 
parties  in  the  states  of  Iowa  and  Minnesota.  Upon  the  denth  of 
the  father,  W.  L.  Easton,  in  1865,  Frederick  S.  Easton  became  exec- 
utor of  his  estate ;  and  on  the  death  of  D.  C.  West,  in  1880,  he,  in 
conjunction  with  his  sister  Emma  H.  W6st,  became  executor  and 
trustee  under  the  will  of  D.  C.  West,  and  he  also  became  a  trustee 
for  his  sister  Ella  RuUison ;  and  in  these  several  capacities  he  be- 
came charged  with  the  duty  of  looking  after  the  investments  of  these 
several  estates  in  lands  in  Iowa  and  Minnesota,  the  said  James  H. 
Easton  continuing  to  look  after  the  payment  of  taxes,  collection  of 
rents,  and  contracting  for  and  selling  portions  of  the  lands,  and  in 
so  doing,  and  also  for  money  borrowed,  he  had  incurred  up  to 
August  II,  1893,  an  indebtedness  to  the  West  estate  amounting  to 
$27,839.91,  and  to  the  RuUison  trust  the  sum  of  $3,531.14,  which 
amounts  were  evidenced  by  promissory  notes  executed  during  the 
years  i88i}  to  1891,  both  inclusive.  During  the  year  1893  Frederick 
S.  Easton  had  been  pressing  these  notes  for  payment,  and  finally, 
in  September  of  that  year,  an  agreement  was  reached  between  James 
H.  Easton  and  Frederick  S.  Easton  for  the  payment  of  the  sums 
due  by  transferring  certain  lands  from  James  H.  to  Frederick  S. 
Easton.  The  agreement  thus  reached  was  carried  into  effect  by  the 
execution  of  the  necessary  deeds  on  the  part  of  James  H.  Easton, 
and  the  surrender  to  him  of  the  notes  held  by  Frederick  S.  Easton. 

This  transaction  is  questioned  by  the  complainant,  and  largely  for 
the  reason  that  the  tieeds  from  James  H.  Easton,  bearing  date  in 
1893,  'W'ere  not  recorded  untU  in  1896,  and  just  about  the  time  when 
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the  First  National  Bank  of  Decorah  ceased  to  do  business  and  was 
placed  in  the  hands  of  the  receiver,  and  in  the  meantime  James  H. 
Easton  exercised  an  apparent  ownership  over  the  property,  in  that 
he  continued  to  look  after  the  renting,  the  payment  of  the  taxes, 
and  the  selling  of  the  land.  The  evidence,  however,  clearly  sus- 
tains the  facts,  already  recited,  showing  the  existence  of  an  actual 
indebtedness  existing  in  1893  from  James  H.  Easton,  which  was 
canceled  by  the  conveyance  of  the  realty  to  Frederick  S.  Easton, 
and,  this  fact  being  established,  then  the  failure  to  record  the  deeds 
would  not  invalidate  the  transfers,  except  in  favor  of  subsequent  in- 
nocent purchasers. 

The  reason  assigned  by  Frederick  S.  Easton  for  not  recording 
the  deeds  at  the  time  of  their  delivery  to  him  is  that  at  that  time, 
in  1893,  a  panic  prevailed  in  the  business  world,  and  that  if  it  had 
appeared  that  James  H.  Easton,  who  was  president  of  the  bank, 
was  transferring  large  amounts  of  his  property,  it  might  have  had 
the  effect  of  causing  a  run  upon  the  bank,  and  therefore  he  with- 
held the  deeds  from  record,  although  there  was  no  agreement  or 
understanding  between  the  brothers  that  this  should  be  done.  There 
can  be  no  question  that  such  action  on  his  part  throws  suspicion 
on  the  transaction,  and  justified  the  receiver  in  making  it  the  sub- 
ject of  judicial  investigation;  yet,  in  the  light  thrown  thereon  by  the 
evidence  introduced,  it  cannot  be  held  that  the  failure  to  record 
the  conveyances  invalidates  them,  or  that  the  evidence  justifies  the 
finding. that  the  transfers  to  Frederick  S.  Easton  were  without  con- 
sideration, or  that  he  holds  the  title  in  trust  for  his  brother  James 
H.  The  question  presented  is  not  that  which  arises  when  one  be- 
comes a  purchaser  in  some  form  of  the  premises  from  or  under  the 
grantor,  during  the  time  the  deed  is  withheld  from  the  record,  nor 
the  question  which,  arises  when  persons  sell  property  on  credit  to 
the  grantor  in  the  reasonable  belief  that  he  is  the  owner  of  the 
property  the  title  to  which  appears  of  record  to  be  in  him.  The  only 
ground  upon  which  the  complainant  can  secure  the  relief  sought  in 
the  bill  filed  in  this  case  is  by  proving  that  James  H.  Easton  has  in 
fact  an  interest  in  or  ownership  of  the  'realty,  or  some  portion  of  it ; 
the  title  thereto  being  in  truth  held  by  his  brother  in  trust  for  him. 

As  already  said,  the  evidence  fails  to  sustain  thesQ  averments  of 
fraud  or  want  of  consideration,  and  therefore  it  must  be  held  that 
the  conveyances  executed  in  September,  1893,  and  covering  landd 
in  Allamakee,  Howard,  Winneshiek,  Winnebago,  and  Chickasaw 
counties,  were  arid  are  valid,  and  the  lands  conveyed  thereby  can- 
not be  subjected  to  the  judgments  held  by  complainaht  against 
James  H.  Easton.  In  the  settlement  made  in  1893  there  was  in- 
cluded a  lot  in  Duluth,  Minn.,  which  was  subject  to  a  mortgage 
which  Frederick  S.  Easton  refused  in  the  first  instance  to  take  as 
part  of  the  settlement,  but  it  was  included  on  the  promise  of  his 
brother  to  substitute  therefor  his  interest  in  the  lands  in  Chickasaw 
county,  which  he  held  in  common  with  one  A.  E.  Bigelow.  Subse- 
quently Bigelow  and  James  H.  Easton  made  an  amicable  division 
of  their  lands  in  that  county,  and  in  May,  1894,  Easton's  interest 
therein  was  conveyed  to  Frederick  S,  Easton,  who  thereupon  re- 
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turned  the  deed  of  the  lot  in  Duluth  to  his  brother,  taking  in  lieu 
thereof  the  lands  in  Chickasaw  county,  and  this  transfer  must  be 
held  valid  for  the  reasons  that  would  have  sustained  the  transfer 
of  the  lot  in  Duluth  which  was  part  of  the  settlement  reached  in 
September,  1893.  After  the  delivery  of  the  deeds  executed  in  pur- 
suance of  the  settlement  of  1893,  James  H.  Easton  continued  to 
look  after  the  lands,  paying  taxes,  collecting  rents,  contracting  for 
sales  thereof,  and  making  contracts  for  sales,  sometimes  in  his  own 
name,  and  so  conducting  himself  with  respect  thereto  that  third 
parties  in  dealing  with  him  would  have  been  justified  in  assuming 
that  he  was  the  owner  of  the  realty,  the  record  title  to  which  stood 
in  his  name.  In  carrying  out  the  contracts  of  sale  made  by  James 
H.  Easton,  in  some  instances  deeds  were  made  direct  by  him  to 
the  purchaser,  but  the  proceeds  realized  were  accounted  for  to  Fred- 
erick S,  Easton,  for  the  benefit  of  the  trusts  he  represented.  Al- 
though this  method  of  dealing  with  these  lands  would  afford  suffi- 
cient ground  for  estopping  Frederick  S.  Easton  from  asserting  his 
title  thereto  as  against  any  third  party  who  might  have  innocently 
dealt  with  and  taken  title  from  James  H.  Easton  in  the  belief  that  he 
was  in  fact  the  owner  of  the  land,  it  will  not  sustain  the  claim  that 
James  H.  Easton  is  in  fact  the  owner  thereof.  The  deeds  transT 
ferring  these  lands  had  all  been  placed  on  record  before  the  judg- 
ments in  favor  of  complainant  were  rendered,  and  there  was  no  ap- 
parent title  in  him  upon  which  the  lien  of  the  judgment  could  be 
made  to  operate.  Under  these  circumstances,  it  must  be  held  that 
complainant  has  failed  to  make  out  a  case  entitling  him  to  subject 
the  lands  in  the  counties  of  Allamakee,  Chickasaw,  Howard,  Winne- 
bago, and  Winneshiek  to  the  payment  of  the  judgments  against 
James  H.  Easton. 

With  respect  to  the  land  in  Sioux  county,  it  appears  that  Fred- 
erick S.  Easton,  in  1893,  loaned  to  the  First  National  Bank  of  De- 
corah  $5,000,  taking  collateral  security  therefor,  including  a  prom- 
issory note  for  $4,000  executed  by  Pitts  &  Kessey,  of  Orange  City, 
Iowa,  which  had  been  given  by  them  to  James  H.  Easton  under 
a  contract  for  the  purchase  of  land  in  Sioux  county.  Under  the 
provisions  of  this  contract,  Pitts  &  Kessey,  upon  payment  of  their 
note,  would  become  entitled  to  a  conveyance  of  the  land  by  them 
contracted  for,  and  to  carry  out  this  agreement  James  H.  Easton 
deeded  the  land  to  Frederick  S.  Easton,  to  whom  the  contract  of 
purchase  had  been  assigned,  and  upon  payment  of  the  note  he 
deeded  the  land  to  G.  W.  Pitts,  the  latter  conveyance  being  made 
before  this  suit  was  instituted,  and  it  is  thus  made  clear  that  James 
H.  Easton  has  no  interest  in  this  land,  the  title  to  and  ownership 
thereof  being  vested  in  G.  W.  Pitts. 

This  leaves  for  consideration  the  lands  in  Hancock  county,  which 
were  conveyed  to  Frederick  S.  Easton  by  his  brother  by  a  deed 
dated  October  30,  1896,  acknowledged  November  6,  1896,  and  filed 
for  record  in  Hancock  county  November  10,  1896,  being  the  day 
on  which  the  bank  ceased  to  do  business.  With  respect  to  this 
transaction,  Frederick  S.  Easton  testified  that  in  October,  1896,  his 
brother  came  to  Lowyijle,  and  endeavored  to  borrow  from  him  the 
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sum  of  $6,000,  Stating  that  it  was  highly  necessary  for  him  to  get 
this  sum  and  pay  it  into  the  First  National  Bank  of  Decorah,  Iowa ; 
that  he  (Frederick  S.  Easton)  stated  to  his  brother  that  he  did  not 
have  this  sum  at  command,  nor  would  he  borrow  it  from  the  bank 
at  Lowville,  of  which  he  was  cashier;  that  after  some  further  dis- 
cussion he  agreed  that  he  would  indorse  James  H,  Easton's  note  for 
$6,000,  making  it  payable  to  the  American  Exchange  National  Bank 
of  New  York  City,  and  would  agree  with  that  bank  to  pay  the  note 
at  maturity,  if  that  bank  would  discount  the  note,  and  it  was  then 
agreed  that,  if  the  money  was  thus  obtained,  James  H.  Easton  was 
to  convey  to  Frederick  S.  Easton  280  acres  of  land  in  Hancock 
county,  in  payment  or  part  pa3rmcnt  of  the  indebtedness  thus  created 
in  favor  of  Frederick  S.  Easton.  In  accordance  with  this  under- 
standing, a  note  for  $6,000  was  signed  by  James  H.  and  indorsed 
by  Frederick  S.  Easton,  and  the  same  was  discounted  by  the  Ameri- 
can Exchange  National  Bank,  and  thereupon  the  lands  in  Hancock 
county  were  deeded  to  Frederick  S.  Easton.  This  note  was  subse- 
quently paid  by  Frederick  S.  Easton,  as  is  shown  not  only  by  his 
testimony,  but  by  the  letters  written  by  the  officers  of  the  American 
Exchange  National  Bank,  so  that  it  is  proven  beyond  question  that 
Frederick  S.  Easton,  as  a  consideration  for  the  conveyance  to  him 
of  the  lands  in  Hancock  county,  paid  to  his  brother  the  sum  of 
$6,000,  which  was  a  full  and  sufficient  consideration  for  the  pur- 
chase thus  made. 

On  behalf  of  complainant,  it  is  contended  that  Frederick  S.  Eas- 
ton cannot  be  deemed  to  be  an  innocent  purchaser  of  these  lands, 
because,  when  he  purchased  the  same,  he  had  notice  of  the  rights 
of  the  First  National  Bank  of  Decorah  thereto;  it  being  claimed 
that  the  title  thereto  was  in  fact  vested  in  the  bank  before  the  trans- 
fer to  Frederick  S.  Easton.  This  contention  is  based  upon  the  fol- 
lowing facts:  Prior  to  1894,  James  H.  Easton,  T.  W.  Burdick, 
and  George  Q.  Gardner  had  been  jointly  interested  in  dealing  in 
wild  lands,  and  in  April,  1894,  settlements  between  the  parties  were 
had,  it  being  agreed  that  the  partnerships  existing  under  the  names 
of  James  H.  Easton  (comprised  of  James  H.  Easton  and  Theodore 
W.  Burdick)  and  James  H.  Easton  &  Co.  (comprised  of  James  H. 
Easton,  Theodore  W.  Burdick,  and  George  Q.  Gardner)  should  be 
dissolved,  and  a  proper  division  and  conveyance  of  the  lands  owned 
by  the  named  firms  should  be  made;  and  by  a  written  instrument 
dated  April  26,  1894,  and  signed  by  James  H.  Easton  and  George 
Q.  Gardner,  it  was  agreed  that  the  lands,  which  under  the  partner- 
ship settlements  were  to  be  conveyed  by  Burdick  to  Easton  and 
to  Gardner,  were  to  be  conveyed  by  Burdick  to  the  First  National 
Bank  of  Decorah,  Easton  being  at  this  time  the  president,  and 
Gardner  the  cashier,  of  the  named  bank.  The  conveyances  thus 
agreed  to  be  made  to  the  bank  were  intended  to  secure  to  the 
bank  the  indebtedness  due  from  Easton  and  Gardner,  which  was 
large  in  amount.  In  pursuance  of  this  arrangement,  T.  W.  Burdick 
executed  in  April,  1894,  deeds  to  a  large  number  of  acres  of  land 
in  Iowa  to  the  First  National  Bank  of  Decorah,  which  were  placed 
in  the  hands  of  James  H.  Easton,  but  which  were  not  filed  for  record 
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in  the  office  of  the  recorder  of  deeds  of  the  counties  wherein  the 
lands  were  situated.  One  of  the  deeds  thus  executed  conveyed 
the  lands  in  Hancock  county  which  are  in  dispute  in  this  action. 
Subsequently  Easton  induced  Burdick  to  deed  a  portion  of  the  lands 
covered  by  the  deeds  to  the  biank,  including  those  in  Hancock 
county  to  himself,  and  as  it  would  appear  from  a  letter  dated  April 
i8,  1^5,  by  Burdick  to  Easton,  the  latter  sent  to  Burdick  the  deeds 
covering  these  lands,  suggesting  that  he  should  hold  these  without 
canceling  the  same. 

On  behalf  of  complainant,  it  is  contended  that  when  the  deeds 
to  the  bank  were  executed  by  Burdick,  and  were  placed  in  the 
hands  of  Easton,  the  title  to  tlie  lands  thus  deeded  passed  to  the 
bank,  it  being  the  grantee  named  therein,  and  that  there  was  a  suffi- 
cient delivery  thereof,  in  that  it  is  clearly  shown  that  when  the 
deeds  were  executed  it  was  the  intent  of  Easton,  Burdick,  and  Gard- 
ner alike  that  the  lands  should  pass  to  the  bank  for  its  protection, 
and  that  Burdick,  the  grantor  therein,  delivered  the  same  to  Easton, 
he  being  the  president  of  the  bank,  for  the  purpose  of  vesting  the 
title  in  the  bank. 

Granting  this  contention  to  be  well  taken,  it  would  follow  that 
the  execution  of  the  second  deed  to  Easton,  and  a  subsequent  con- 
veyance by  him,  would  be  of  no  avail  in  favor  of  any  one  who  took 
the  conveyance  from  Easton  with  knowledge  of  the  real  facts ;  but, 
as  the  deeds  to  the  bank  were  not  placed  of  record,  any  one  taking 
title  for  value  from  Easton  as  the  owner  of  the  record  title  would 
be  protected  in  such  purchase,  unless  he  knew  or  was  properly 
chargeable  with  knowledge  of  the  rights  of  the  bank. 

As  already  stated,  Frederick  S.  Easton  bought  280  acres  of  the 
land  in  Hancock  county,  in  November,  1896,  from  James  H.  Easton, 
in  whom  the  record  title  then-  rested,  and,  to  defeat  the  title  thus 
conveyed,  it  must  be  shown  that  Frederick  S.  Easton,  when  the 
purchase  was  made,  knew  or  was  chargeable  with  knowledge  of 
the  fact  that  the  land  had  been  previously  conveyed  to  the  First 
National  Bank  of  Decorah.  Upon  this  issue  it  is  shown  on  behalf 
of  complainant  that,  on  request  of  the  directors  of  the  bank,  Fred- 
erick S.  Eaton  accompanied  his  brother  to  Washington  in  April, 
1896,  for  the  purpose  of  having  an  interview  with  James  H.  Eckels, 
who  was  then  the  comptroller  of  the  .currency,  the  interview  being 
had  upon  the  question  of  an  assessment  upon  the  capital  stock  of 
the  bank,  which  was  threatened  by  the  comptroller  unless  the  finan- 
cial condition  of  the  bank  was  bettered  by  a  reduction  of  the  indebt- 
edness due  it  from  its  president,  James  H.  Easton.  At  the  inter- 
view with  the  comptroller  there  was  a  general  discussion  had,  in 
which  Frederick  S.  Easton  participated,  touching  the  condition  of 
the  bank,  and  in  which  discussion  the  fact  was  stated  that  James 
H.  Easton  had  conveyed  to  the  bank  certain  lands  of  the  value  of 
$30,000,  which  were  of  a  character  that  would  insure  a  prompt  con- 
version of  them  into  cash,  which  would  be  applied  in  payment  of 
the  indebtedness  due  the  bank  from  James  H.  Easton. 

In  the  deposition,  of  Mr.  Eckels,  giving  the  facts  oft  this  interview, 
he  states:  .         . 
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"So  far  as  the  value  is  concerned,  I  remember  I  made  the  statement  that 
while  they  conveyed  the  lands,  that  that  did  not  give  what  the  bank  needed, 
eash;  that  Mr.  James  H.  Easton  stated  that  the  lands  could  be  very  shortly 
converted  into  cash,  and  were  sufficient  to  take  care  of  his  indebtedness, — 
his  direct  indebtedness;  and  I  remember,  further,  the  statement — ^I  think 
Mr.  James  H.  Easton  stated  it  to  me — as  to  his  brother  being  a  man  of  con- 
siderable wealth,  and  his  brother  giving  me  to  understand  that,  if  possible, 
he  would  aid  his  brother  James  H.  in  straightening  out  his  affairs  with  the 
bank." 

This  testimony,  in  connection  with  the  other  evidence  in  the  case, 
shows  that  early  in  1896  Frederick  S.  Easton  knew  that  his  brother 
was  heavily  indebted  to  the  First  National  Bank,  so  much  so  as  to 
imperil  its  solvency,  and  that  he  had  conveyed  to  the  bank  lands 
of  the  value  of  $30,000  or  more,  but  the  evidence  does  not  show 
that  Frederick  S.  Easton  had  knowledge  of  the  particular  lands  so 
conveyed.  In  his  deposition  Mr.  Eckels  testifies  that  in  the  inter- 
view had  with  him  at  Washington  he  does  not  recall  that  the  num- 
ber of  acres  conveyed  to  the  bank  was  stated,  and  that  no  descrip- 
tion of  any  particular  land  was  given. 

It  does  not  follow,  therefore,  that,  because  this  interview  was 
had  as  testified  to  by  the  former  comptroller,  Frederick  S.  Easton 
knew  that  the  280  acres  of  land  in  Hancock  county  was  included 
in  the  original  deeds  executed  by  Burdick  to  the  bank,  but  which 
were  never  recorded.  It  may  be  said,  in  passing,  that  Frederick  S. 
Easton  denies  that  he  had  any  such  knowledge,  and  it  does  not 
seem  reasonable,  if  he  knew  that  these  lands  in  Hancock  county 
had  been  deeded  to  the  bank,  that  he  would  have  been  willing  to 
bind  himself  for  the  payment  of  $6,000  to  the  American  Exchange 
National  Bank  in  consideration  of  a  transfer  of  these  lands  from  a 
person  who  he  knew  had  not  the  right  to  convey  them  to  him. 

The  interview  with  the  comptroller  took  place  in  April,  1896,  and 
the  sale  of  the  lands  in  Hancock  county  was  had  in  the  following 
November,  and  there  is  no  substantial  evidence  introduced  upon 
which  to  base  the  finding  that  Frederick  S.  Easton,  when  he  bought 
the  lands  in  November,  knew,  or  should  have  known,  that  they 
formed  part  of  the  lands  which  had  been  conveyed  to  the  bank  by 
T.  W.  Burdick  in  April,  1894,  and  his  denial  of  all  knowledge,  sus- 
tained, as  it  is,  by  the  potent  fact  that  he  assumed  the  payment  of 
•  $6,000  to  the  American  Exchange  National  Bank  on  the  faith  of  the 
transfer  of  the  lands  to  him,  must  therefore  be  accepted  as  true. 
Being,  therefore,  an  innocent  purchaser  for  value  of  the  lands  in 
Hancock  county,  his  right  thereto  cannot  be  defeated  by  showing 
the  execution  of  a  deed  to  the  First  National  Bank  of  Decorah  of 
a  prior  date,  but  which  deed  was  not  recorded,  and  of  which  it  is 
not  shown  that  Frederick  S.  Easton  had  knowledge  when  he  made 
his  purchase,  in  November,  1896. 

A  serious  question  was  presented  with  respect  to  the  admissibility 
of  the  deposition  of  James  H.  Eckels,  the  same  having  been  taken 
in  a  case  between  the  same  parties,  touching  the  title  to  lands  in 
Howard  county,  which  case  was  brought  and  heard  in  the  state 
district  court  for  Howard  county.  If  the  court  had  sustained  the  ob- 
jection to  this  deposition,  it  would  have  afforded  good  ground  for 
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continuing  the  case,  in  order  to  enable  the  complainant  to  retake  the 
deposition,  and  it  was  therefore  deemed  better  to  admit  the  deposi- 
tion, especially  in  view  of  the  fact  that  the  conclusion  reached  in  the 
case  is  favorable  to  the  defendant  who  interposed  the  objection. 
Complainant's  bill  is  therefore  dismissed  on  the  merits,  at  his  costs. 


KBLSEY  V.  COGSWELL  et  aL 

LIPSCOMB  et  aL  v.  MANHATTAN  PIRB  INS.  CO. 

(Circuit  Court,  N.  D.  Georgia.    December  13,  1901.) 

Nob.  1,125, 1,131. 

FiRB  Insubakcb—Statb  Deposit  Required  bt  Georgia  Statute— Distribu- 
tion IN  Case  of  Insolyenct. 

Code  Ga.  1895,  §§  2035-2043,  require  fire  insurance  companiee  doing 
business  in  the  state  to  make  a  deposit  witli  the  state  treasurer  to 
secure  the  people  against  loss  by  the  operation  of  said  companies.  They 
provide  the  method  by  which  the  liability  of  a  company  for  ''any  loss 
insured  against"  may  be  enforced  against  such  deposit;  and  section 
2041  provides  that  any  claims  of  citizens  of  the  state  **for  losses,  or  on 
existing  policies  where  no  losses  have  occurred,"  must  be  settled  before 
the  deposit  can  be  withdrawn.  Held,  that  the  primary  purpose  of  the 
deposit,  under  such  provisions,  is  to  secure  the  payment  of  fire  losses, 
which  are  the  only  losses  "insured  against,"  although  it  also  secures, 
secondarily,  other  claims  arising  on  policies,  such  as  the  repayment, 
after  the  termination  of  the  risk,  of  unearned  premiums  paid;  that  even 
when  a  company  becomes  insolvent,  and  the  deposit  is  brought  into  a 
court  of  equity  for  distribution,  fire  losses  are  entitled  to  priority  of 
payment  from  the  fund  over  claims  for  unearned  premiums. 

In  Equity.  On  exceptions  to  master's  report  in  consolidated 
causes. 

The  master's  report  in  this  case  shows  fully  the  character  of  the 
case,  the  pleadings,  the  issues  involved,  the  evidence  submitted,  and 
the  conclusions  reached.    The  report  is  as  follows : 

To  the  Honorable  the  Judges  of  Said  Court:  On  the  25th  day  of  Septem- 
ber, 1901,  his  honor,  William  T.  Newman,  United  States  Judge,  referred  the 
above  consolidated  cause  to  the  undersigned,  as  standing'  master  In  chan- 
cery, "with  direction  to  ascertain  all  of  the  liabilities  of  said  company  in 
the  state  of  Georgia,  and  their  priorities,  if  any,  and  other  claims,  if  any, 
against  said  fund,  and  to  that  end  all  persons  having  such  claims  are  hereby 
directed  and  permitted  to  propound  the  same  before  such  master  by  state- 
ment verified  by  affidavit,  and  to  submit  proof  as  to  the  same,  with  the 
right  to  any  party  at  interest  to  resist  such  claim  by  proof  or  other  legal 
means.  Said  master  is  also  given  authority  to  pass  upon  all  issues  of  law 
and  fact,  and  the  said  master  is  hereby  directed  to  report  all  testimony,  and 
his  findings  of  law  and  fact,  to  the  court  including  such  debts  and  claims, 
and  their  priority,  if  any."  In  pursuance  of  said  order  of  reference,  all  parties 
to  the  above-stated  causes,  and  all  parties  that  filed  interventions  in  the 
same,  were  duly  notified  to  appear  before  the  master,  and  on  the  9th  day 
of  October  said  parties,  through  their  counsel,  as  shown  by  the  minutes 
taken  by  the  master,  appeared  and  submitted  their  claims,  with  proof  of 
flame^  and  the  questions  of  law  involyed  In  said  causes  were  fully  argued 
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thereafter  by  counsel  repreeenting  tbe  yarlotis  claimants,  and  after  giving 
the  matter  careful  consideration  the  undersigned,  as  master,  submits  this, 
his  report,  to  the  court 

(1)  Statement  of  the  Case. 

The  Manhattan  Fire  Insurance  Ck^mpany,  a  corporation  of  New  York 
state,  transacting  business  in  the  state  of  Georgia  and  elsewhere,  was  duly 
declared  to  b«  Insolvent  by  a  Judgment  of  the  supreme  court  of  the  state 
of  New  York,  and  under  the  statutes  of  said  state  an  action  was  Instituted 
In  the  name  of  the  people  of  the  state  of  New  York  to  obtain  a  Judgment 
dissolving  said  corporation,  forfeiting  its  charter,  corporate  rights,  privileges, 
and  franchises.  Said  proceedings  having  been  Instituted  the  8th  day  of 
May.  1901,  and,  pending  said  application.  Otto  Kelsey  was  appointed  tem- 
porary receiver  for  said  Manhattan  Fire  Insurance  Company,  and  on  the 
hearing  of  the  application  by  the  court  a  dissolution  of  the  said  corporation 
was  decreed  and  adjudged,  and  said  receivership  made  permanent.  The 
decree  and  Judgment  of  dissolution  is  dated  the  8th  day  of  June,  1901. 
Certified  copies  of  all  the  above-mentioned  proceedings  had  In  the  supreme 
court  of  the  state  of  New  York  are  of  file  in  this  court  and  In  this  consoli- 
dated cause.  After  his  appointment  as  temporary  receiver,  said  Otto  Kelsey 
as  such  receiver  filed  the  first  above  mentioned  bill  in  this  -  court,  setting 
forth  all  the  proceedings  to  forfeit  the  charter  of  the  said  Manhattan  Fire 
Insurance  Company,  and  his  appointment  as  receiver,  and  averring  that 
suits  had  been  filed  and  were  threatened  to  be  filed  against  said  company 
in  the  state  of  Georgia  for  the  purpose  of  securing  Judgments  against  said 
company,  and  creditors  were  seeking  to  attach  the  property  of  the  said 
Manhattan  Fire  Insurance  Company  In  the  said  Northern  district  of  Georgia, 
and  asking  that  he  be  appointed  by  this  court  as  ancillary  receiver,  and  that 
all  parties  at  interest  be  required  to  come  into  this  court  In  order  that  there 
might  be  a  harmonious  and  economical  administration  of  the  assets  of  the 
said  fire  Insurance  company  located  in  the  state  of  Georgia.  On  hearing  the 
application  this  court  sanctioned  the  same,  and  appointed  the  said  Otto 
Kelsey  as  ancillary  receiver  as  prayed  for,  and  required  him  to  make  bond 
in  the  sum  of  $20,000.  which  was  duly  done  by  him.  These  ancillary  pro- 
ceedings In  this  court  were  filed  on  the  28th  day  of  May,  1901.  On  May 
15.  1901,  Frank  A.  Lipscomb  and  others,  of  the  county  of  Clarke,  in  the  state 
of  Georgia,  filed  an  equitable  petition  in  the  superior  court  of  Fulton  county, 
under  the  statutes  of  Georgia,  against  the  said  Manhattan  Fire  Insurance 
Company,  alleging  that  said  company  was  insolvent,  and  that  its  assets  had 
been  placed  in  the  hands  of  a  receiver  in  the  state  of  New  York,  and  that 
said  insurance  company  had  been  transacting  business  in  said  state  of 
Georgia,  and  had  deposited  with  the  treasurer  of  this  state  bonds  of  the  par 
value  of  ten  thousand  dollars,  and  that  said  company  was  Indebted  to  them 
and  various  other  parties  in  said  state,  and  praying  that  all  policy  holders 
in  said  company  might  be  permitted  to  file  their  claims  and  interventions 
or  become  parties  to  the  suit  and  asking  that  a  receiver  might  be  appointed 
to  receive  from  the  treasurer  of  the  state  of  Georgia  the  bonds  held  by  him 
on  deposit  from  said  Manhattan  Fire  Insurance  Company,  and  that  said 
receiver  might  convert  said  bonds  into  cash,  and  hold  the  same  subject  to 
the  orders  of  the  court,  and  asking  for  a  Judgment  and  decree  against  said 
company,  and  that  payment  of  such  Judgments  and  decrees  should  be  paid, 
in  whole  or  In  part,  pro  rata  out  of  said  fund,  according  to  the  directions 
of  the  court.  After  these  proceedings  had  been  filed,  and  a  temporary 
restraining  order  granted  by  the  said  court,  the  said  Otto  Kelsey  was  made 
a  party  to  the  same,  as  well  as  various  other  creditors  of  the  said  fire 
insurance  company.  Afterwards,  to  wit,  on  the  18th  day  of  July,  1901,  said 
last-mentioned  cause  was  removed  by  Otto  Kelsey,  receiver,  to  this  court, 
and  in  this  court  an  order  was  duly  entered  consolidating  said  causes.  All 
the  parties  to  the  said  consolidated  causes  and  other  creditors  have  sub- 
mitted their  claims  against  the  said  Insurance  company  to  the  master,  and 
have  made  proof  of  the  same;  A  full  and  complete  list  of  said  claims  as 
proven  Is  as  follows: 
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Losses  \fj  Fire  In  the  State  of  Oeorglft 

AM  Adjusted  bgr  the  Company  and  l^resented  to  the  Master  by  the  Beoelter  and  Admitted 

to  be  Valid  Claims. 


Na  of 
Policy. 

Name  of  Claimant 

Place  of  Fire. 

Date  of  Fixe. 

Amu  of 
Loss. 

818,618 
807,672 
fa07.201 
813.158 
806,350 
817,996 
815.072 
804.014 
804,015 
819.066 
806,565 
807.t62 
807,572 

I>r.  a  T.  StovalL 
Valdosfa  Nau  B.  A  L.  Ass'n. 
Est.  of  Mrs.  L  R  Smith. 
&  L  Reddlngfleld. 
B.  N.  Flckett  Paper  Ca 
J.  J.  AJ.  RMaddoz. 
Mrs.  S.  E.  Townsley. 
John  W.  Haa 
Mrs.  F.  M.  Hall. 
Inman.  Smith  A  Oa 
Edith  K.  Powers. 
A.  W.  Eakln. 
VaId08taNauB.dEL.A, 

Vienna,  Oa. 
Sparks,  Oa. 
Talbotton,  Oa. 
Carroliton,  Oa. 
Atlanta.  Oa. 
Atlanta,  Oa. 
Columbus,  Oa. 
Newton,  Oa. 
Newton,  Oa. 
Atlanta.  Oa. 
Atlanta,  Oa. 
WaycroBS,  Oa. 
Sparks,  Oa. 

Jan.  22<>  1901. 
Deo.24, 19oa 
Mch.  6, 19U1. 
Jan.  29, 1901. 
Feb.  21. 190L 
Feb.  21. 1901. 
Mch.  80, 1901. 
Mch.  16, 1901. 
Mch.  16. 1001. 
AprU  1, 1901. 
Feby.  21, 1901. 
Mch.  12,  1901. 
AprU  21. 1901. 

•     77268 

406 

600 

775  00 

2,000  00 

8.000  00 

500  00 

800  00 

i88  i8 

116  19 

1,63RC0 

206  75 

79  00 

810,198  40 

A  list  of  adjusted  claims  is  herewith  filed  as  a  part  of  the  evidence  in 
the  case. 

I  find  in  favor  of  each  of  the  foregoing  claimants;  that  they  are  policy 
holders  in  said  fire  insurance  company,  and  are  entitled  to  a  Judgment  for 
the  amount  of  the  loss  set  out  in  the  above  statement  and  in  the  list  filed 
with  this  report 

R.  If.  Keddingfield,  whose  daim  is  among  those  adjusted  by  the  company 
before  the  receiver  was  appointed,  brought  suit  on  the  policy  in  the  city 
court  of  Carroll  county,  suit  having  been  filed  May  13,  1901.  Service  was 
made  on  the  local  agent  in  the  company  May  14,  1901,  and  on  September  9, 
1901,  a  verdict  was  rendered  against  the  company  for  $950  and  costs,  and 
on  the  12th  day  of  September  a  Judgment  for  this  amount  was  entered 
up.  The  company  seems  not  to  have  made  any  defense.  The  attorney  for 
Reddlngfleld  claims  a  priority  by  reason  of  the  judgment  in  favor  of  his 
client.  The  record  shows  that  this  judgment  was  rendered  three  months 
after  the  dissolution  of  the  corporation  by  the  judgment  of  the  supreme  court 
of  the  state  of  New  York.  The  dissolution  of  a  corporation  abates  suits  against 
it  and  therefore  the  judgment  In  favor  of  Reddlngfleld  is  a  nullity,  and  con- 
stitutes no  Ifen.  The  insured  Reddlngfleld  contends  before  me  that  his  loss 
was  $950,  on  account  of  the  fire,  and  that  he  should  have  judgment  for  this 
amount  It  appears  from  his  own  testimony,  however,  that  the  agent  of 
the  company  soon  after  the  fire  and  himself  adjusted  the  loss,  fixing  it  at 
$775,  and  he  agreed  to  accept  this  amount  in  full  payment  of  the  loss.  I 
therefore  find  and  report  in  his  favor  the  sum  of  seven  hundred  and  seventy- 
five  ($775.00)  dollars,  as  it  appears  in  the  adjusted  list  above  referred  to. 


Unadjusted  Losses  by  Fire  in  the  State  of  Georgia. 

No.  of 
PoUcy. 

Name  of  Claimant 

Place  of  Fire. 

Date  of  Fire. 

Amt.  of 
Loss, 

814.101 
805,60i 

Adel  Ginning  Co. 
P.  V.  A  M.  L.  Corbine,  trans- 
ferred 10  J.  P.  T.  Austin. 

Adel.  Oa. 
Madison,  Qa 

Apl.  16. 190L 

•  25  00 
500  00 

I  find  and  report  that  the  claimants  are  entitled  to  a  judgment  on  account 
of  losses  under  their  policies,  which  are  not  adjusted  by  the  company,  but 
which  have  been  proven  before  me^  for  the  amounts  as  set  out  In  the  above 
list 

Claim  of  J.  P.  T.  Austin:  Among  the  unadjusted  claims  is  one  held  by 
J.  P.  T.  Austin.  The  policy  was  issued  by  the  company  on  certain  property 
of  P.  V.  &  W.  L.  Corbine,  in  this  state.  The  property  insured  was  bought 
by  the  intervener,  and  subsequently  the  policy  was  transferred  to  him  by 
the  insured.  The  transfer  of  the  policy  was  not  made  until  after  the  sale 
and  after  the  fire,  and  objection  is  made  by  some  of  the  creditors  to  the 
validity  of  the  policy  on. this  ground,  or,  rather,  to  the  validity  of  the  txans- 
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fer.  In  my  opinion  tbls  defense.  If  good  at  all,  can  only  be  made  by  the 
Insurance  company  or  by  the  receiver,  and  the  loss  Is  admitted  by  the  re- 
ceiver, and  no  objection  to  the  transfer  Is  made  by  him.  I  therefore  find  In 
favor  of  the  intervener  the  sum  of  $500,  being  the  amount  of  the  policy, 
the  evidence  showing  that  the  property  was  totally  destroyed,  and  was  valued 
at  about  $2,000  or  more. 

(2)  Insurance  Premiums  Claimed  by  Policy  Holders. 

A  number  of  policy  holders  in  the  Manhattan  Fire  Insurance  Company  filed 
(nterventlons  in  this  cause,  claiming  that  they  were  entitled  to  have  a  judg- 
ment for  the  amount  of  unearned  premiums  on  their  policies  or  that  portion 
of  the  premium  accruing  after  the  risk  terminated.  They  claim  that  this 
proportion  of  the  premium  should  be  paid  to  them  according  to  the  covenants 
and  conditions  of  the  policy.  Attached  to  the  Intervention  Is  an  itemized 
statement  or  schedule  of  those  policies,  marked  "Exhibit  A."  This  schedule 
shows  the  names  of  the  policy  holders,  numbers  of  the  policies,  terms  of  In- 
surance, and  the  amount  of  unearned  premium  on  each  policy.  These  policies 
were  all  issued  by  the  agent  of  the  company  at  Cordele,  Ga.,  and  this  schedule 
is  proven  by  the  affidavit  of  said  agent  No  objection  is  made  as  to  the 
form  or  sufficiency  of  the  verification.  On  the  contrary,  the  receiver  admits 
that  the  schedule  attached  to  said  intervention  is  a  correct  statement.  In 
my  opinion  the  Interveners  are  entitled  to.  a  judgment  in  his  favor  for  that 
portion  of  the  premium  accruing  after  the  risk  on  the  policy  had  been 
terminated  by  the  Insolvency  of  the  company,  and  I  therefore  find  and  report 
as  matter  of  law  in  favor  of  each  one  of  the  interveners  for  the  amount 
of  unearned  premium  shown  by  the  schedule  attached  to  the  Intervention. 

The  list  of  policy  holders  who  are  entitled  to  a  Judgment  for  unearned 
premium  is  quite  lengthy,  and  I  do  not  set  forth  the  name  of  each  one  of 
the  interveners  In  this  report,  but  refer  to  the  schedule  attached  to  the 
Intervention  as  furnishing  the  necessary  information  for  the  court  and  the 
receiver.    The  aggregate  amount  due  to  these  interveners  Is  $1,416.75. 

(3)  Claims  of  Agents  for  Unearned  Premiums  Paid  by  Them  to  Policy  Holders. 

Intervention  of  B.  H.  Harris:  *  This  is  a  claim  by  Intervener  to  be  re- 
imbursed the  sum  of  $1,154.93  paid  to  policy  holders  by  him  out  of  hla 
personal  funds  on  account  of  unearned  premiums  on  their  policies.  It  ap- 
pears from  the  evidence  that  all  of  these  policies  had  been  Issued  by  the 
agency  of  B.  H.  Harris  at  Columbus,  6a.,  and  when  the  company  became 
insolvent  these  policy  holders  applied  to  him  to  pay  them  the  amount  of 
unearned  premiums  on  their  policlea  He  did  this  out  of  his  personal  funds, 
and  took  from  each  one  of  the  policy  holders  a  transfer  of  the  policy-,  the 
consideration  of  the  transfer  being  the  amount  of  the  unearned  premium  on 
said  policy.  A  list  of  the  policy  holders,  with  number  of  policy,  period  of 
policy,  and  amount  of  unearned  premium,  Is  attached  to  the  Intervention 
and  verified  by  the  affidavit  of  said  B.  H.  Harris,  and  It  Is  admitted  by 
counsel  for  the  receiver  that  the  verification  Is  sufficient.  I  do  not  copy  In 
tlie  body  of  this  report  a  list  of  said  policies,  as  I  do  not  regard  it  necessary, 
but  refer  to  it  as  a  part  of  the  evidence  of  file  In  tlie  case.  I  find  In  favor 
of  the  Intervener  B.  H.  Harris  the  sum  of  $1,154.98,  being  the  aggregate 
amount  paid  by  him  to  all  of  said  policy  holaers  to  cover  the  unearned 
premiums  of  the  policies. 

Intervention  of  F.  A.  Lipscomb:  This  Intervener  was  the  agent  of  the 
Manhattan  Fire  Insurance  Company  at  Athens,  Ga.,  and  had  written  a 
number  of  policies  in  said  company  on  which  premiums  had  been  fully 
paid  in  cash.  On  the  Insolvency  of  the  company  and  the  appointment  of  a 
receiver  said  policy  holders  demanded  of  lilm  the  unearned  premiums  on  the 
policies  which  he  had  written  for  them.  In  compliance  with  thehr  demand, 
he  paid  them  out  of  his  personal  fund  the  sum  of  four  hundred  and  seventy- 
eight  dollars  and  thirty-nine  cents,  being  the  amount  of  unearned  premiums 
on  the  policies  written  by  him,  and  he  took  from  each  one  of  the  policy 
holders  a  transfer  of  all  right  and  Interest  In  and  under  said  policy,  and 
especially  the  right  to  that  part  of  the  unearned  premium  returned  to  the 
policy  holder,  the  consideration  for  said  transfer  being  In  each  case  the 
amount  of  unearned  premium  on  the  policy.    A  list  showing  the  number  of 
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said  policies,  to  whom  Issued,  time,  and  ambunt' of  tineamed  premium  of 
each. policy  is  attached  to  the  intervention,  and  verified  by  the  affidavit  of 
intervener.  This  list  is  filed  as  a  part  of  the  evidence  in  the  case.  I  find  in 
favor  of  the  intervener  the  sum  of  $478.39. 
Intervention  of  R.  D.  Gentry  &  Sons:  Interveners  were  the  agents  of  the 
I  Manhattan  Fire  Insurance  Company  located  at  Eastman,  Ga.,  and  claim  that 

they  had  paid  out  to  policy  holders  for  return  premiums,  under  policies  Issued 
by  them,  as  agents  for  the  defendant  company,  the  sum  of  $206.81.  The 
evidence  shows  that  this  amount  was  paid  by  them  to  said  policy  holders 
for  return  premiums,  and  that  they  toolc  a  transfer  of  said  policies,  and  all 
interests  therein,  including  Interest  in  premiums  from  the  policy  holders. 
A  list  of  such  policy  holders  to  whom  money  was  paid  is  attached  to  the 
intervention,  and  referred  to  as  a  part  of  this  report  X  find  in  favor  of  the 
Interveners  the  sum  of  $206.81. 
I  Intervention  of  B.  T.  Gentry  &  Co.:    Interveners  were  the  agents  of  the 

Manhattan  Fire  Insurance  Company  at  McRae,  Ga.     They  paid  to  policy 
I  holders  the  sum  of  $372.33  on  account  of  unearned  premiums  on  pollcifes, 

I  and  took  from  said  policy  holders  a  transfa*  in  consideration  of  said  pay- 

ment of  said  policies  and  all  other  rights  and  interests  of  said  policy  holders 
I  under  said  policies  to  the  return  premiums  thereon.     A  Udt  of  the  policy 

I  holders  and  the  amounts  paid  is  attached  to  the  intervention,  and  referred 

to  as  a  part  of  this  report.    I  find  in  favor  of  these  interveners  the  sum  of 
I  $372.33. 

Intervention  of  J.  L.  Riley  &  Co.:  The  evidence  shows  that  J.  L.  Riley  & 
I  Co.  were  the  agents  of  the  Manhattan  Fire  Insurance  Company  at  Atlanta, 

I  Ga.;    that  as  such  agents  they  had  authority  to  cancel  policies,  and  had 

I  received  express  Instructions  from  the  general  southern  agent  and  manager 

to  cancel  the  policies  written  by  them  in  the  company;  that  on  or  about 
May  7,  1901,  they  canceled  all  the  policies  written  in  the  Manhattan  Fire 
Insurance  Company,  substituting  therefor  new  insurance  which  they  had 
bought,  with  the  amounts  of  the  unearned  premiums  due  to  each  one  of  the 
policy  holders;  no  money  was  passed,  but  J.  L.  Riley  &  Co.  simply  sub- 
stituted new  policies  for  the  canceled  policies, — that  is,  new  policies  bought 
with  the  unearned  premiums  due  on  account  of  the  old  policies.  A  complete 
list  of  all  policies  canceled  by  interveners,  giving  number,  period  of  insurance, 
amount  of  unearned  premium  paid  by  them,  is  attached  to  their  intervention, 
and  is  proven  by  the  testimony  of  J.  L.  Riley  before  me.  Tlie  list  is  quite 
voluminous,  and  I  do  not  incorporate  it  in  the  body  of  my  report.  I  find 
in  favor  of  the  interveners,  as  against  the  Manhattan  Fire  Insurance  Com- 
pany, the  full  amount  shown  by  this  list,  which  they  paid  on  account  of 
the  unearned  premiums  for  the  purchase  of  new  insurance;  this  Judgment 
to  be  paid  by  the  receiver  out  of  any  assets  in  his  hands,  subject  to  the 
priorities  declared  by  this  report  to  exist.  The  amount  of  unearned  premiums 
paid  by  J.  L.  Riley  &  Co.  for  which  they  are  entitled  to  a  Judgment  is 
$4,456.36. 

Claim  of  Sumter  Cogswell:  The  claimant  was  the  general  agent  and 
manager  of  the  Manhattan  Fire  Insurance  Company  in  several  states,  in- 
cluding the  state  of  Georgia,  under  a  contract  executed  on  the  2d  day  of 
January,  1900,  in  the  city  of  New  York,  for  the  full  term  of  five  years, 
subject  to  termination  before  that  time  by  either  party,  provided  that  on 
the  Ist  day  of  January  of  each  year  thereafter  12  months'  notice  of  intention 
to  terminate  the  contract  be  given  by  either  party.  He  claims  to  have  paid 
out  for  and  on  behalf  of  his  principal,  said  company,  to  meet  expenses  of 
his  department,  the  sum  of  $2,376.73.  The  items  of  expenses  incurred  by 
him  are  shown  by  vouchers  introduced  in  evidence,  but  which,  by  agreement 
of  all  parties  at  interest,  were  not  to  be  filed  with  this  report,  the  aggregate- 
sum  above  stated  being  accepted  as  correct,  as  shown  by  tabulated  state- 
ment annexed  as  part  of  the  evidence  In  the  case  filed  with  this  report. 
In  addition  to  this  item  of  money  actually  exi)ended  by  him  for  and  in  behalf 
of  tue  company,  he  claims  damnges  for  breach  of  the  contract  for  the  full 
life  of  his  contract,  to  wit,  for  the  remaining  four  years  of  the  same.  I 
do  not  think  the  claimant  is  entitled  to  damages  for  the  entire  period  claimed 
by  him.    In  my  opinion,  on  the  dissolution  of  the  cori>oratlon,  and  the  with- 
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drawal  of  its  franchises  by  the  state  that  created  ft;  Its  contracts  of  this 
character  terminated.  There  was  no  breach  of  the  contract  prior  to  the 
dissolution  of  the  corporation,  but  it  is  insisted  that  the  dissolution  Itself, 
being  caused  by  the  illegal  acts  of  the  officers  of  the  corporation,  was  suf- 
ficient to  constitute  a  breach  of  its  contract  I  do  not  agree  to  this  view 
of  the  law  as  applicable  to  the  contract  in  question.  By  its  terms  it  could 
have  been  abrogated  by  12  months'  notice  by  either  party.  But  I  find  that 
when  the  corporation  died  this  contract  was  extinguished.  I  thinly,  however, 
that  the  intervener  is  entitled  to  his  commission  as  agent  as  fixed  by  tbe 
contract  from  January  1,  1901,  to  date  of  the  judgment  of  dissolution,  to  wit, 
June  8,  1901.  The  evidence  before  me  is  not  clear  or  satisfactory  as  to  what 
this  amount  should  be.  The  agent  states  in  his  testimony  that  his  net 
earnings  under  his  contract  for  the  year  1900  amount  to  $8,241.75,  as 
shown  by  the  books  kept  in  his  department  He  states  that  his  business 
for  the  first  four  months  of  1901  Increased  300  per  cent.,  as  shown  by  his 
books,  over  the  business  of  1900,  but  in  his  claim  he  takes  the  estimate  of 
earnings  for  1900  as  a  basis  to  arrive  at  the  entire  amount  of  his  earnings 
during  the  four  years  of  the  life  of  his  contract  Taking  this  evidence  alto- 
gether, I  think  it  is  fair  to  allow  the  agent  for  the  year  1901,  from  January 
1  to  June  8,  1901,  one-half  of  his  net  earnings  as  determined  by  his  earnings 
during  the  year  1900.  This  would  give  him  the  amount  of  $4,120.  I  find 
in  favor  of  the  claimant  therefore,  the  sum  of  $6,486.73,  to  be  paid,  accord- 
ing to  its  dignity  and  priority,  out  of  the  assets  in  the  hands  of  the  receiver. 
It  is  simply  an  unsecured  debt  against  the  company. 

Claim  of  Atlanta  Lithographing  &  Printing  CJompany:  Under  the  evidence 
in  this  case,  I  find  in  favor  of  this  claim  for  $98.50,  but  I  find  under  the  law 
that  it  is  simply  a  debt  against  the  company,  and  has  no  lien  on  the  deposit 
in  the  hands  of  the  state  treasurer,  and  no  right  to  share  in  any  of  the 
proceeds  arising  from  the  sale  of  said  bonds.  It  is  simply  an  unsecured  debt 
against  an  Insolvent  corporation.  Under  the  order  of  reference,  the  master 
was  directed  to  ascertain  all  the  liabilities  of  said  company  in  the  state 
of  Georgia,  and  their  priorities,  if  any,  and  other  claims,  if  any,  against 
the  fund  or  deposit  made  by  the  insolvent  company  in  the  hands  of  the  state 
treasurer.  The  foregoing  liabilities  of  the  company  accrued  in  the  state 
of  Georgia,  all  of  them  under  policies  written  in  said  state,  except  the  claims 
of  Sumter  Cogswell  and  the  Atlanta  Lithographing  &  Printing  Company. 
The  claim  of  Sumter  Cogswell  is  based  upon  his  contract  as  agent  or 
manager  partly  in  this  state  and  partly  in  other  states,  and  he  elects  to 
have  his  rights  passed  upon  under  said  contract  in  this  state  and  before 
this  court  and  there  is  no  objection  to  this  being  dpne.  Hence  I  include  it 
in  the  liabilities  found  against  the  company.  The  main  purpose  of  the  bill 
filed  by  the  receiver  and  that  filed  by  the  creditors  in  the  state  court  re- 
moved to  this  court  and  consolidated  with  the  receiver's  bill,  is  to  get  pos- 
session of  the  deposit  of  $10,000  in  the  hands  of  the  state  treasurer,  and 
have  the  same  converted  Into  cash  by  the  receiver,  and  paid  out  to  the  claims 
arising  in  the  state  of  Georgia  according  to  their  priority.  I  have  given  to 
the  question  of  priorities  in  this  case  a  very  careful  consideration.  The 
deposit  made  under  the  statutes  of  this  state  is  for  the  protection  of  policy 
holders  in  this  state,  and  no  other,  and,  in  my  opinion,  it  is  to  protect  policy 
holders  as  to  losses  Insured  against.  It  is  therefore  important  to  determine, 
in  the  first  place,  what  is  the  loss  insured  against  and  to  do  this  we  have 
recourse  to  the  policy  itself.  The  policy  expressly  states  that  the  company, 
in  consideration  of  the  stipulations  named  therein,  and  of  the  premium  paid, 
"does  Insure"  the  insured  for  a  fixed  period  "against  all  direct  loss  or 
damage  by  fire"  to  the  property  named  in  the  policy.  The  only  loss  contem- 
.plated  by  the  policy  is  a  loss  by  fire  of  the  property  named,  and  It  is  against 
this  loss  that  the  contract  of  insurance  is  made.  It  is  contended  by  those 
who  hold  claims  for  unearned  premiums  as  original  policy  holders,  and  those 
whose  rights  are  acquired  from  policy  holders,  that  the  deposit  of  bonds 
with  the  state  treasurer  is  to  secure  all  losses  accruing  under  the  policy, 
whether  it  be  by  fire  loss,  or  loss  of  the  premiums  after  the  risk  has 
terminated,  for  the  unearned  portion  of  the  premium.  In  support  of  this 
contention,  they  cite  the  following  condition  of  the  policy:    'If  this  policy 
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Bball  be  canceled  as  hereinbefore  provided,  or  become  void  or  cease,  the 
premium  having  been  actually  paid,  the  unearned  portion  shall  be  returned 
on  surrender  of  this  policy  or  last  renewal,  the  company  retaining  the  cus- 
tomary short  rate;"  and  that  under  this  clause  in  the  policy  loss  by  cancella- 
tion is  a  loss  insured  against.  I  do  not  agree  with  this  view  of  the  case. 
This  clause  is  simply  a  covenant  made  by  the  company  with  the  policy 
holder  that  if  the  company  canceled  the  policy,  or  it  becomes  void  or  ceases, 
the  company  will  pay  the  unearned  premium;  and  it  also  gives  the  right 
to  the  policy  holder  to  cancel  the  policy,  and  demand  the  return  of  the 
unearned  premium.  But  this  is  no  part  of  the  contract  of  insnrance,  and 
until  recently  was  not  incorporated  in  policies  of  Insurance.  These  claimants 
also  insist  that  the  law  regulating  insurance  in  this  state  contemplates 
other  losses  as  well  as  a  loss  by  fire,  and  that  the  deposit  is  to  protect  any 
loss  which  may  occur  under  the  policy.  It  was  not  contended,  of  course, 
that  it  applies  to  any  personal  claims  or  any  other  sort  of  claim  against 
the  company  except  where  it  occurs  nnder  the  policy  itself.  They  declare 
that  the  constitutional  provision,  which  should  be  considered  in  the  con- 
struction of  the  statutes  passed  in  pursuance  thereof,  is  broad  enough  to 
co^er  all  losses  accruing  under  the  policy.  The  constitution  of  1877  (article 
3,  8  12,  par.  4)  declares:  "The  general  assembly  shall  from  time  to  time 
enact  laws  to  compel  all  fire  insurance  companies  doing  business  in  this 
state,  whether  chartered  by  this  state  or  otherwise,  to  deposit  reasonable 
securities  with  the  treasurer  of  this  state  to  secure  the  people  against  loss 
by  the  operation  of  said  companies."    The  act  of  1887,  codified  in  sections 

2035  to  2043,  inclusive,  of  the  Code  of  1895,  which  is  simply  a  re-enactment 
of  the  act  of  1877,  carries  out  this  provision  of  the  constitution,  and  these 
claimants  cite  the  last  part  of  section  2041  of  the  Code  as  sustaining  their 
claims.  This  part  of  the  section  is  as  follows:  "Any  claims  of  citizens  of 
this  state  for  losses,  or  on  existing  policies  where  no  losses  have  occurred, 
must  be  fully  settled  before  said  deposit  can  be  withdrawn."  It  is  not  to 
be  doubted  that  the  deposit  made  under  the  provisions  of  this  law  cannot 
be  withdrawn  until  all  claims  of  citizens  of  this  state  against  the  insurance 
company  arising  on  policies,  whether  the  claim  is  one  of  loss  by  fire  or 
otherwise,  shall  be  fully  settled;  but  this  section  of  the  Code,  as  well  as 
sections  2036  and  2089,  has  reference  to  the  withdrawal  of  the  deposit  by 
the  company,  and  not  to  the  payment  of  losses  insured  against     Section 

2036  be^ns  as  follows:  "Whenever  any  loss  insured  against  occurs,  the 
insured,  in  order  to  secure  his  recovery,  may  give  notice  to  the  state  treas- 
urer," etc.  The  statutory  remedy  to  get  possession  of  the  deposit  and  apply 
it  to  claims  of  creditors  is  limited  to  losses  insured  against  under  the  policy, 
and  there  can  be  no  doubt  In  my  mind  that  the  only  loss  insured  against  is 
above-stated  loss  or  damage  by  fire.  It  is  true  that  the  claimants  for  the 
unearned  portion  of  the  premium  have  incurred  a  loss,  and  this  loss  con- 
stitutes a  valid  claim  against  the  company  and  against  the  assets  of  the 
company;  but  the  case  we  are  now  considering  Is  not  a  case  of  the  distribu- 
tion of  the  assets  of  an  insolvent  corporatlcm  according  to  equitable  or  legal 
principles,  but  it  Is  the  distribution  of  a  pledge  held  by  the  state  of  Georgia 
for  a  specific  purpose,  and,  in  my  opinion,  that  purpose  is  primarily  to  pro- 
tect policy  holders  on  account  of  the  loss  insured  against  or  loss  occurring 
by  fire.  I  have  considered  the  case  decided  by  the  supreme  court  of  Ala- 
bama (Insurance  Co.  v.  Tardy,  reported  in  2  Ins.  Law  J.  672),  and  I  do  not 
think  the  .decision  contravenes  the  position  here  taken.  The  question  then 
before  the  court  was  not  a  question  of  priority  as  between  fire  losses  and 
losses  of  unearned  premiums,  but  simply  the  right  of  the  holders  of  policies 
to  have  their  unearned  premiums  paid  out  of  the  deposit,  and  the  right  of 
the  agent  who  had  paid  the  policy  holders  the  amount  of  the  unearned 
premiums  to  stand  in  place  of  su(Ai  policy  holders.  I  agree  with  the  learned 
court  in  this  decision,  that  the  deposit  Is  in  a  sense  security  for  the  un- 
earned premiums,  as  well  as  losses  by  fire,  but  I  believe  that  under  our 
statute  the  pledge  or  deposit  Is  security  first  for  the  payment  of  losses  in- 
sured against.  The  Alabama  statute  on  this  subject  Is  much  broader  tn 
its  terms  than  the  statute  of  this  state  on  the  same  subject  It  is  "For  the 
Protection  of  Holders  of  Insurance  Policies  in  this  State."    Acts  1868,  p.  590. 
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t  therefore  find  aiB  matter  of  law  on  the  Jquestlon  of  priorities  that  the 
claimants  who  have  incurred  losses  t>y  fire,  as  set  out  in  the  previous  part 
'>f  this  report,  have  precedence  oyer  any  other  claims,  accruing  from  the 
policies  or  otherwise,  and  that  the  pledge  or  deposit  in  the  hands  of  the 
state  treasurer,  when  the  same  has  been  turned  over  to  the  receiver  under 
the  orders  of  this  court,  should  be  converted  by  tiie  receiver  into  cash,  and 
the  proceeds  applied,  after  payment  of  proper  receiv^*8  exi)enses  and  costs, 
to  the  payment  of  these  claims.  If  there  should  be  any  proceeds  left  after 
paying  the  claims  in  full,  it  should  be  applied  pro  rata  to  the  payment  of 
claims  on  account  of  unearned  premiums,  either  due  to  policy  holders  or 
to  those  who  acquired  their  rights-  from  policy  holders.  All  the  evidence 
Introduced  before  me,  oral  and  documentary,  is  tiled  with  this  report.  Re^ 
spectfully  submitted,  this  November  2,  1901, 

B.  H.  Hill,  Master  in  Chancery. 

Exceptions  were  filed  to  this  report  on  the  ground  that  the  master 
erred  in  giving  priority  to  fire  losses  over  losses  from  what  are  called 
"unearned  premiums." 

Ellis  &  Ellis,  for  F.  A.  Lipscomb. 

R.  S.  Johnson  and  Felder  &  Rountree,  for  Kelsey  and  Manhattan 
Fire  Ins.  Co. 

J.  M.  Terrell,  for  state  treasurer. 

John  L.  Hopkins  &.Son,  Ellis  &  Ellis,  E.  M.  &  G.  P.  Mitchell,  M. 
P.  Hall,  W.  B.  vStovall,  S.  Holderness,  Kontz  &  Austin,  E.  J.  Wynn, 
and  J.  K.  Hines,  for  interveners. 

NEWMAN,  District  Judge.  The  only  question  in  this  case  is  as 
to  the  relative  priority  of  what  are  called  "fire  losses"  and  losses  for 
"unearned  premiums."  I  think  the  master  found  correctly  that  the 
$io,ooo  deposited  in  the  state  treasury  was  so  deposited  mainly  and 
primarily  for  the  security  of  policy  holders  who  sustained  losses  by 
fire,  and  such  losses  should  be  paid  in  preference  to  claims  for  un- 
earned premiums.  The  only  difficulty  about  this,  and  the  opposing 
view  which  raises  doubt,  is  whether,  now  that  the  company  has  be- 
come insolvent  and  this  $io,ooo  is  brought  into  a  court  of  equity  for 
distribution,  it  should  not  be  distributed  pro  rata  to  both  classes  of 
claimants,  as  being  all  simple-contract  creditors,  without  judgment 
or  other  lien.  This  contention  has  been  ably  presented;  but, 
as  I  have  stated,  I  think  the  master  was  correct  in  taking  the 
former  view.  This  finding  seems  to  me  to  be  in  consonance  with 
the  statutes  of  the  state  in  reference  to  this  deposit.  The  machinery 
provided  for  making  this  fund  available  is  all  for  the  benefit  of  those 
who  have  fire  losses,  which  indicates  that  this  was  the  main  purpose 
in  the  mind  of  the  legislature  for  which  this  fund  should  be  available. 
It  is  a  loss  by  fire  which  is  "insured  against."  Code  Ga.  §  2036. 
The  argument  that  the  provision  which  requires  the  insurance  com- 
pany to  settle  all  claims  on  policies,  whether  losses  have  occurred  or 
not,  before  it  will  be  allowed  to  withdraw  the  bonds  from  the  treasury 
(Code  Ga.  §  2041),  has  weight,  but  is  not  sufficient,  in  my  judgment, 
to  overcome  the  evident  intent  in  the  act  of  the  legislature  that  this 
deposit  should  be  held  primarily  for  the  protection  of  policy  holders 
against  fire  losses. 

The  report  of  the  master  will  be  confirmed.  A  decree  may  be 
taken  in  accordance  with  this  conclusion.    The  decree  should  also 
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require  the  delivery  to  the  receiver  of  the  bonds  deposited  with  the 
state  treasurer,  such  bonds  to  be  sold,  and  the  proceeds  to  be  de- 
posited by  the  receiver  in  a  national  bank  in  Atlanta,  and  to  be  paid 
out  by  the  receiver  in  accordance  with  the  priorities  stated  in  the 
master's  report. 


CHICAGO  UNION  TRACTION  CO.  v.  STATE  BOARD  OF  EQUALIZATION. 
(Circuit  Court,  S.  D.  lUinois.    November  22,  1901.) 

1.  Taxation— Corporations— Constitutionality  of  Illinois  Statute. 

The  provisions  of  the  revenue  laws  of  Illinois  (Hurd's  Rev.  St.  1899, 
p.  1400.  c.  120,  S  32)  for  the  assessment  and  taxation  of  the  capital  stock 
of  corporations,  excepting  banks  organized  under  the  laws  of  the  state 
and  certain  other  classes  of  corporations  named,  are  not  in  violation  of 
the  constitution  of  the  United  States,  as  denying  the  equal  protection  of 
the  laws  to  the  corporations  to  which  they  apply. 

2l  Same— Board  op  Equalization— Injunction. 

Under  the  statute  of  Illinois  of  1898  the  state  board  of  equalization 
Is  constitutPd  the  final  tribunal  for  fixing  the  value  of  property  for  the 
purposes  of  taxation,  and  in  such  action  it  acts  in  a  quasi  Judicial  ca- 
pacity, between  the  state  on  the  one  hand  and  the  taxpayer  on  the 
other.  A  federal  court  is  not  authorized  to  grant  an  injunction  against 
such  board,  prohibithig  it  from  exercising  its  statutory  powers  in  the 
assessment  of  certain  property,  on  the  assumption  that  it  will  so  ad- 
minister the  law  as  to  deprive  the  owner  of  his  property  without  due 
process  of  law.  In  violation  of  the  federal  constitution,  but  it  must  be 
conclusively  presumed  until  it  has  acted  that  it  will  proceed  falrlj'  and 
determine  the  value  of  the  property  upon  proper  evidence. 

8.  Same. 

A  writ  of  mandamus  granted  by  a  state  court  requiring  the  board  of 
equalization  to  value  the  capital  stock  of  a  corporation  for  the  purpose 
of  taxation,  as  required  by  the  laws  of  Illinois,  taking  into  consideration 
the  market  value  of  its  stock  and  the  total  amount  of  its  indebtedness, 
except  for  current  expenses,  cannot  be  construed  to  require  the  board 
to  fix  the  valuation  from  such  considerations  alone,  but  it  is  to  be  as- 
simied  that  the  board  is  left  Cvof^Ao  exercise  its  independent  Judicial 
functions  and  consider  all  evidence^Srhich  is  pertinent  to  the  question. 

4  Same — Setting  Aside  Assessment  —  Heassessmfnt  in  Subsequent  Yeab. 
Under  Kurd's  Rev.  St.  111.  1899,  c  120,  §§  276,  277,  which  provide  that. 
If  property  is  for  any  reason  not  assessed  for  any  year  or  the  tax  not 
paid  thereon  through  any  error,  it  shall  be  assessed,  and  the  tax  which 
should  have  been  paid  thereon,  with  interest,  added  to  that  of  a  subse- 
quent year,  when  the  assessment  made  of  the  capital  stock  of  a  cor- 
poration for  a  past  year  is  set  aside  by  the  courts  as  fraudulent  it  is 
the  duty  of  the  state  board-  of  equalization  to  reassess  it  as  though  no 
previous  assessment  had  been  made,  although  the  tax  levied  on  the 
prior  assessment  has  been  paid. 

In  Equity.     On  motion  for  preliminary  injunction. 

Section  1,  article  9,  of  the  constitution  of  1870  of  Illinois,  provides:  "The 
general  assembly  shall  provide  such  revenue  as  may  be  needful  by  levying  a 
tax,  by  valuation,  so  that  every  person  and  corporation  shall  pay  a  tax 
In  proportion  to  the  value  of  his,  her  or  its  property — such  value  to  be 
ascertained  by  some  person  or  persons,  to  be  elected  or  appointed  in  such 
manner  as  the  general  assembly  shall  direct,  and  not  otherwise;  but  the 
general  assembly  shall  have  power  to  tax  •  •  •  persons  or  corporations 
owning  or  using  franchises  and  privileges,  in  such  manner  as  It  shall  from 
time  to  time  direct  by  general  law,  uniform  as  to  the  class  upon  which  it 
operates."    Paragraph  4,  |  3,  c.  120,  111.  St.,  as  amended  in  1893,  reads  as 
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follows:  "The  capital  stock  of  all  companies  and  associations  now  or  her^ 
after  created  under  the  laws  of  this  state  except  those  required  to  be  as- 
sessed by  the  local  assessors,  as  hereinafter  provided  shall  be  so  valued  by 
the  state  board  of  equalization  as  to  ascertain  and  determine  respectively, 
the  fafr  cash  value  of  such  capital  stock,  including  the  franchise,  over  and 
above  the  assessed  value  of  the  tangible  property  of  such  company  or  asso- 
ciation; such  board  shall  adopt  such  rules  and  principles  for  ascertaining 
the  fair  cash  value  of  such  capital  stock,  as  to  it  may  seem  equitable  and 
just,  and  such  rules  and  principles  when  so  adopted,  if  not  inconsistent  wl.h 
this  act,  shall  be  as  binding  and  of  the  same  effect  as  if  contained  in  this 
act  subject,  however,  to  such  change,  alteration  or  amendment  as  may  be 
found  from  time  to  time  to  be  necessary  by  said  board:  provided,  that  In 
all  cases  where  the  tangible  property  or  capital  stock  of  any  company  or 
association  is  assessed  under  this  act,  the  shares  of  capital  stock  of  such 
company  or  association  shall  not  be  assessed  or  taxed  in  this  state.  This 
clause  shall  not  apply  to  the  capital  stock,  or  shares  of  capital  stock  of  banks 
organized  under  the  general  banking  laws  of  this  state  or  under  any  special 
charter  heretofore  granted  by  the  legislature  of  this  state:  provided,  further, 
that  companies  and  associations  organized  for  purely  manufacturing  pur- 
poses or  for  the  mining  and  sale  of  coal,  or  printing,  or  for  publishing  of 
newspapers,  or  for  the  improving  and  breeding  of  stock,  shall  be  assessed 
by  the  local  assessors  in  like  manner  as  the  property  of  individuals  is  re- 
quired to  be  assessed."  Paragraph  1  of  said  section  3  provides:  "All  per- 
sonal property,  except  as  herein  otherwise  directed,  shall  be  valued  at  its 
fair  cash  value;"  and  section  108  gf  the  same  chapter  provides:  "The  state 
board  of  equalization  shall  assess  the  capital  stock  of  each  company  or 
association,  respectively,  now  or  hereafter  incorporated  under  the  laws  of 
this  state,  In  the  manner  hereinbefore  in  this  act  provided.  The  respective 
assessments  so  made  (other  than  of  the  capital  stock  of  railroad  and  tele- 
graph companies)  shall  be  certified  by  the  auditor,  under  direction  of  said 
board,  to  the  county  clerk  of  the  respective  counties  in  which  such  com- 
panies or  associations  are  located,  and  said  clerk  shall  extend  the  taxes 
for  all  purposes  on  the  respective  amounts  so  certified  the  same  as  may 
be  levied  on  the  other  property  in  such  towns,  districts,  villages  or  cities 
in  which  such  companies  or  associations  are  located."  Section  32.  c.  120, 
p.  1400,  Kurd's  Rev.  St  1899,  provides  that  all  corporations  and  associations 
incorporated  under  the  laws  of  this  state,  other  than  banks  organized  under 
any  special  or  general  laws  of  this  state,  and  the  corporations  required  to 
be  assessed  by  the  local  assessors,  aball,  in  addition  to  other  property  re- 
quired to  be  listed,  make  out  and  dwrer  to  the  assessor  a  sworn  statement 
of  the  amount  of  their  capital  stock,  setting  forth  particularly  the  name  and 
location  of  the  company  or  association;  the  amount  of  capital  stock  author- 
ized, and  the  number  of  shares  ihto  which  such  capital  stock  is  divided; 
the  amount  of  capital  stock  paid  up;  the  market  value,  or,  if  no  market 
value,  then  the  actual  value  of  the  shares  of  stock;  the  total  amount  of 
all  Indebtedness  except  the  indebtedness  for  current  expenses,  excluding 
from  such  expenses  the  amount  paid  for  the  purchase  or  improvement  of 
property,  and  the  assessed  valuation  of  all  its  tangible  property.  Such  state- 
ment shall  be  made  in  conformity  to  the  instruction  and  upon  forms  to  be 
prescribed  by  the  auditor  of  public  accounts;  and  In  case  of  a  failure  or 
refusal  of  any  person,  ofllcer,  company  or  association,  to  make  such  return 
or  statement  it  is  made  the  duty  of  the  local  assessor  to  make  such  return 
or  statement  from  the  best  information  he  can  obtain.  By  section  33  of 
the  same  act  the  assessor  is  required  to  return  such  statement  to  the  county 
clerk,  the  county  clerk  is  directed  to  forward  such  statement  to  the  auditor 
of  public  accounts,  and  the  auditor  is  required,  annually,  on  the  meeting  of 
the  state  board  of  equalization,  to  lay  before  said  board  the  statements  re- 
quired to  be  returned  to  him,  and  said  board  is  required  to  value  and  assess 
the  capital  stock  of  such  companies  or  associations  in  the  manner  pro- 
vided by  said  act  Sections  276  and  277  of  the  same  act  provide:  "Section 
270.  If  any  real  or  personal  property  shall  be  omitted  in  the  assessment 
of  any  year  or  number  of  years,  or  the  tax  thereoin,  for  which  such  prop- 
erty was  liable,  from  any  cause  has  not  been  paid,  or  If  any  such  property^ 
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by  reason  of  defective  description  or  assessment  thereof,  shall  fail  to  pay 
taxes  for  any  year  or  years,  In  either  case  the  same,  when  discovered,  shall 
be  listed  and  assessed  by  the  assessor  and  placed  on  the  assessment  and 
tax  books.  The  arrearages  of  tax  which  might  have  been  assessed,  with 
ten  per  cent,  interest  thereon,  from  the  time  the  same  ought  to  have  been 
paid,  shall  be  charged  against  such  property  by  the  county  elerlv.  It  shnll 
be  the  duty  of  county  clerks  to  add  uncollected  personal  property  tax  to  the 
tax  of  any  subsequent  year,  whenever  they  may  find  the  person  owing  sueli 
uncollected  tax  assessed  for  any  subsequent  year.  Section  277.  If  the  tax 
or  assessment  on  property  liable  to  taxation  is  prevented  from  being  col- 
lected for  any  year  or  years,  by  reason  of  any  erroneous  proceeding  or  other 
cause,  the  amount  of  such  tax  or  assessment  which  such  property  should 
have  paid  may  be  added  to  the  tax  on  such  property  for  any  subsequent 
year,  in  separate  columns  designating  the  year  or  years."  As  provided  by 
paragraph  4,  {  3,  of  the  above  act,  the  state  board  of  equalization,  in  1873, 
soon  after  the  adoption  of  the  constitution,  adopted  rules  for  the  assess- 
ment of  capital  stock  and  franchises.  These  rules,  as  slightly  amended 
in  188&,  are  as  follows:  **Resolved,  that  for  the  purpose  of  ascertaining  the 
fair  cash  value  of  the  capital  stock,  including  the  franchise,  of  all  com- 
panies or  associations  now  or  hereafter  created  imder  the  laws  of  this 
state,  and  for  the  assessment  qf  the  sam«,  or  so  much  thereof  as  may  be 
found  to  be  in  excess  of  the  assessed  or  equalized  value  of  the  tangible 
property  of  such  companies  and  associations,  respectively,  we,  the  state 
board  of  equalization,  hereby  adopt  the  following  rules  and  principles, 
viz.:  First.  The  market  or  fair  cash  value  of  the  shares  of  capital  stock, 
and  the  market  or  fair  cash  value  of  the  debt,  to  be  determined  by  reference 
to  the  stock  exchange  or  the  books  of  said  corporations,  and  the  returns 
made  to  the  state  board,  or  other  means  (excluding  from  such  debt  the 
Indebtedness  for  current  expenses),  shall  be  combined  or  added  together, 
and  the  aggregate  amount  so  ascertained  shall  be  taken  and  held  to  be  the 
fair  cash  value  of  the  capital  stock,  including  the  franchise,  respectively,  of 
such  companies  and  associations.  Second.  From  the  aggregate  amount 
ascertained,  as  aforesaid,  there  shall  be  deducted  the  aggregate  amount  of 
the  equalized  or  assessed  valuation  of  all  tangible  property,  respectively, 
of  such  companies  and  associations  (such  equalized  or  assessed  valuation 
in  eacli  case,  If  any,  shall  be  taken  and  held  to  be  the  amount  and  fair 
cash  value  of  the  capital  stock,  including  the  franchise)  which  this  board 
is  required  by  law  to  assess,  respectively,  against  companies  and  associa^- 
tlons  now  or  hereafter  treated  under  the  laws  of  this  state."  These  rules 
remained  In  force  until  November  22,  1900,  when  new  rules  were  adopted 
by  the  board  of  equalization,  as  follows:  ''Resolved,  that  for  the  purpose 
of  ascertaining  the  fair  cash  value  of  the  capital  stock,  including  the  fran- 
chise, of  all  companies  and  associations  now  or  hereafter  created  under  the 
laws  of  this  state,  and  for  the  assessment  of  the  same,  or  so  much  thereof 
as  may  be  found  to  be  in  excess  of  the  assessed  or  equalized  value  of  the 
tangible  property  of  such  companies  and  associations,  respectively,  we,  the 
state  board  of  equalization,  hereby  adopt  the  following  rules  and  principles, 
viz.:  First  The  capital  stock  of  each  said  company  or  association  shall  be  val- 
ued as  an  entirety,  due  consideration  being  given  to  the  following  propositions: 
(a)  To  the  character  and  duration  of  the  franchise  of  said  company  or  asso- 
ciation; (b)  to  the  amount  of  the  contribution  (if  any)  demanded  of  and 
paid  by  said  company  or  association,  under  the  provisions  of  any  contract 
or  ordinance,  to  any  municipality,  as  compensation  for  the  use  of  its 
franchise  privileges  in  said  municipality;  (c)  the  highest  and  lawest  quota- 
tions of  the  shares  of  stock  of  said  company  or  association  during  the 
twelve  months  immediately  preceding  the  date  of  assessment,  and  the 
number  of  shares  of  stock  sold  at  such  quotations;  (d)  any  other  fact  or 
condition  or  circumstance  that  will  assist  in  arriving  at  a  Just,  equitable, 
fair  cash  value  of  said  capital  stock.  Second.  From  the  aggregate  amount 
ascertained,  as  aforesaid,  there  shall  be  deducted  the  aggregate  amount  of 
the  equalized  or  assessed  valuation  of  all  the  tangible  property,  respectively, 
of  such  companies  and  associations,  wherever  the  same  may  be  located 
(such  equalized  or  assessed  valuation  of  its  Illinois  property  b^lng  taken, 
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in  each  cafie,  as  the  same  may  be  determined  by  the  equalization  or  assess- 
ment of  property  by  this  board),  and  the  amount  remaining,  in  ea(A  case, 
if  any,  shall  be  taken  and  held  to  be  the  amount  and  fair  cash  value  of  the 
capital  stock,  including  the  franchise,  which  this  board  is  required  by  law 
to  assess,  respectively,  against  companies  and  associations  now  or  here- 
after created  under  the  laws  of  this  state.  Third.  The  above  and  foregoing 
are  declared  to  be  the  only  existing  rules  and  principles  adopted  by  this 
board  for  its  government  in  the  assessment  of  the  capital  stock  of  companies 
or  associations.*'  On  October  24,  1901,  the  supreme  court  of  Illinois,  in  the 
case  of  State  Board  of  Equalization  v.  People,  191  111.,  at  page  528,  61  N.  B. 
339,  held  that  the  new  rules  so  adopted  "do  not  present  a  correct  and 
lawful  method  of  determining  the  assessed  valuation  of  the  capital  stock 
of  corporations.  Including  the  franchise,  over  and  above  the  equalized  or 
assessed  valuation  of  tangible  pr<^[)erty."  They  also  say,  of  the  old  rules: 
**They  are  well  adapted  to  produce  the  result  desired,  and  have  not  only 
been  uniformly  applied  by  preceding  state  boards  of  fequalization,  but  have 
met  the  approval  of  this  court,  as  well  as  the  supreme  court  of  the  United 
States,  and  the  method  pointed  out  theirein  for  assessing  capital  stock  and 
franchises  would  be  a  proper  one  for  the  board  to  follow,  even  though  no 
rules  had  ever  been  formally  passed  by  the  board  adopting  said  method." 
The  complainant  is  a  corporation  of  Illinois,  organized  in  1899,  with  ^2,- 
000,000  of  capital  stock,  with  power  to  construct,  own,  lease,  or  operate 
street  railroads  in  Chicago,  and  in  th^  counties  of  Cook,  Lake,  McHenry, 
Dupage,  and  Will,  in  Illinois.  Immediately  after  its  incorporation  com- 
plainant took  to  itself,  by  long  term  leases,  all  the  property  and  franchises 
of  five  street  railroad  companies,  comprising  a  system  of  300  miles  of  road, 
for  which  it  pays  an  annual  rental  of  $2,898,988.  The  defendants  are  the 
members  of  the  state  board  of  equalization.  The  complainant  listed  its 
property  for  the  taxes  of  1900,  and  made  sworn  return  as  to  the  value  of  its 
capital  stock.  The  state  board  thereupon  fixed  the  sum  of  $600,000  as  the 
assessed  value  of  complainant's  capital  stock,  including  the  franchise, 
together  with  $2,090,030,  as  the  assessed  value  of  its  tangible  property.  The 
tax  on  this  assessment  was  paid,  amounting  to  $76,916,  and  receipt  taken 
therefor.  The  bill  avers  that  defendants  now  declare  their  Intention  to 
ignore  the  capital  stock  assessment  so  made  by  it  and  make  a  second  and. 
much  heavier  assessment  of  the  same  capital  stock.  And  the  answer  avers 
that  such  intended  action  will  be  a  lawful  assessment  of  the  value  of  com- 
plainant's capital  stock,  as  commanded  by  writ  of  mandamus  authorized  by 
the  supreme  court  of  Illinois.  The  present  hearing  is  on  motion  fw  tem- 
porary injunction  to  restrain  such  action  by  the  state  board  of  equalization. 

Henry  Crawford  and  W.  R.  Crawford,  for  complainant. 
H.  J.  Hamlin,  Atty.  Gen.,  for  defendants. 

Before  GROSSCUP.  Circuit  judges,  and  HUMPHREY,  District 
Judge. 

PER  CURIAM.  The  contention  of  complainant  is  that  the  Illi- 
nois revenue  act  is  in  violation  of  the  fourteenth  amendment  to 
the  constitution  of  the  United  States,  in  that  it  denies  to  complain- 
ant the  equal  protection  of  the  law,  and  that  the  administration  of 
that  act  takes  complainant's  property  without  due  process  of  law. 
The  lack  of  equality  is  argued  from  the  law  itself,  because,  by  the 
proviso,  certain  corporations  are  exempt  from  assessment,  and  the 
lack  of  uniformity  because,  as  shown  by  affidavits,  the  property  of 
complainant  is  proposed  to  be  taxed  at  a  higher  proportion  to  its 
value  than  other  taxables  of  the  state.  A  further  contention  is  that 
when  the  board  of  equalization,  in  1900,  made  an  assessment  of 
complainant's  capital  stock,  it  had  no  statutory  power,  in  1901,  after 
such  assessment  bad  been  levied  and  the  tax  paid,  to  make  a  fur« 
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ther,  heavier,  or  additionar  assessment.  Where  a  tax  is  threatenied 
under  a  law  obnoxious  to  the  constitution  of  the  United  States,  or 
so  discriminative  between  taxpayers  of  the  same  class  as  to  be  ob- 
viously the  result  of  fraud,  and  therefore  unequal,  within  the  mean- 
ing of  the  fourteenth  amendment  to  the  constitution  of  the  United 
States,  resort  may  be  had  to  the  federal  courts  in  the  first  instance, 
where  the  remedy  asked  is  the  restraint  of  a  ministerial  act,  and 
especially  so  where  no  issues  are  involved  except  those  that  arise 
under  the  constitution  or  laws  of  the  United  States.  The  case  under 
consideration  presents,  at  the  present  time,  no  such  situation.  '  The 
laws  of  Illinois  have  erected,  for  the  purposes  of  laying  its  taxes, 
a  certain  administrative  machinery.  It  begins  with  the  local  as- 
sessor, who  fixes  in  the  first  instance  the  assessable  value  of  the 
largest  portion  of  the  property  subject  to  taxation.  It  rises  then 
to  the  local  boards  of  review,  whose  function  is  to  raise  upon  no- 
tice, or  lower,  at  their  own  judgment,  the  respective  returns  of  the 
assessor.  It  culminates  in  the  state  board  of  equalization,  whose 
function,  prior  to  the  statute  of  1898,  was  to  readjust  the  several 
county  assessments  by  raising  or  lowering,  but  always  with  a  view 
to  the  same  general  aggregate.  Under  the  statute  of  1898  the  au- 
thority of  this  board  is  enlarged,  so  that  in  the  general  adjustment 
the  aggregate  itself  may  be  either  raised  or  lowered.  It  will  thus 
be  seen  that  the  board  of  equalization  is  the  last  resort  in  the  fixing 
of  taxable  values.  It  is,  and  always  has  been  held  to  be,  a  quasi 
judicial  body.  It  is  elected,  one  member  from  each  congressional 
district  of  the  state,  and  it  holds  in  its  hands  the  interests  both  of 
the  taxpayer  and  of  the  state.  These  interests  invoke  the  supposed 
superior  information  of  the  board  individually,  and  as  a  body,  upon 
tax  matters,  and  their  judgment  and  integrity  in  the  application  of 
that  information  to  the  questions  arising.  In  contemplation  of  law, 
the  board  rises  to  the  dignity  of  an  independent  assembly  or  court, 
in  whose  keeping  lie  some  of  the  fundamental  interests  of  the  state. 
That  a  different  conception  of  its  function  may  sometime  have  arisen 
is  due  not  to  any  change  in  the  law  of  its  creation,  but  to  the  sus- 
picion that  certain  boards  have  made  alliances  with  taxpayers,  or 
have  acted  without  that  impartiality  and  independence  that  ought 
to  characterize  every  public  tribunal.  The  revenue  act  provides  that 
the  capital  stock  of  corporations  shall  be  so  valued  by  the  state  board 
as  to  ascertain  and  determine,  respectively,  the  fair  cash  value  of 
such  capital  stock,  including  the  franchise,  over  and  above  the  as- 
sessed value  of  its  tangible  property;  and  that  the  board  shall,  in 
the  performance  of  that  duty,  adopt  such  rules*  and  principles  for 
ascertaining  the  fair  cash  value  of  such  capital  stock  as  to  it  (the 
board)  may  seem  equitable  and  just.  It  is  obvious  from  this  sec- 
tion of  the  statute  that  the  thing  to  be  ascertained — ^the  objective 
of  the  investigation — ^is  the  fair  cash  value  of  the  capital  stock,  in- 
cluding the  franchise.  Capital  stock  means,  not  the  individual 
shares  of  stock,  or  blocks  of  such  shares,  but  the  stock  as  an  en- 
tirety,— ^the  beneficial  ownership  of  everything  that  enters  into  the 
property  of  the  corporation.  The  object  of  the  state  is  to  reach, 
for  the  purposes  of  taxation,  the  property,  tangible  and  intangible, 
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of  each  corporation;  if  it  be  a  railroad,  its  tracks,  station  houses, 
terminal  facilities,  real  estate,  rolling  stock,  as  also  the  opportuni- 
ties, inherent  in  the  corporation  and  its  franchise,  of  creating  earn- 
ings; such  as  the  region  it  taps,  the  tonnage  such  region  affords, 
the  market  it  reaches,  the  advantageousness  of  its  terminals,  its 
capacities  and  prospects, — in  short,  every  consideration  that  gives 
it  an  inherent  present  or  prospective  value.  It  is  evident  that  the 
problem  thus  presented  to  the  board  is  not  an  easy  one.  In  some 
states  it  has  been  met  by  fixing  upon  the  gross  earnings  of  the 
•railroad,  deducting  therefrom  the  percentage  of  operating  expenses 
.that  experience  shows  to  be  usual  and  reasonable,  and  capitalizing 
the  net  earnings,  thus  resulting  at  a  reasonable  ratio,  such  as  5  or 
6  per  cent.  In  other  states  the  result  is  attained  by  a  fixed  per- 
centage upon  the  gross  earnings.  But  whatever  method  is  adopted 
the  purpose  is  to  arrive  approximately  at  the  fair  cash  value  of  the 
property  as  an  entirety,  and  in  consideration  of  its  substantial  per- 
manency. The  supreme  court  of  Illinois,  in  the  mandamus  proceed- 
ings, has  stated  that  in  arriving  at  a  fair  cash  value  of  the  capital 
stock  it  is  proper  to  take  into  consideration  the  indebtedness  of 
such  corporation,  other  than  that  for  current  expenses,  and  the  sales 
upon  the  stock  exchange  of  the  shares  of  such  stock.  About  this 
there  can  be  no  doubt.  The  rule  has  the  approval  of  the  supreme 
court  of  the  United  States  in  the  State  Railroad  Tax  Cases,  92  U. 
S.  604,  23  L.  Ed.  669.  But  the  adoption  of  this  suggestion  does 
not  make  it  a  fast  rule,  by  which  the  board  is  bound  to  be  gov- 
erned. It  was  meant,  in  our  opinion,  to  be  pointed  out  as  one  of 
the  indicia  of  value,  or,  in  the  language  of  Justice  Miller,  a  criteria, — 
not  the  ultimate  measure.  Unquestionably  the  indebtedness  is  a 
valuable  indicia.  It  represents  what  men  accustomed  to  loan  money 
regard  the  property  as  permanently  worth  as  a  security;  and  such 
men,  though  occasionally,  are  not  frequently,  deceived.  .  But  while 
the  capital  stock  is  what  might  be  called  the  equity  over  and  above 
the  indebtedness,  it  has  a  stock-market  quotation  not  measured 
solely  by  its  intrinsic  value.  The  court  knows  by  experience  and 
observation  that  railroad  properties  when  sold  as  an  entirety,  al- 
most without  exception,  yield  nothing  to  the  stockholder,  although 
the  stock  may  have  been  sold  in  share  lots  upon  the  stock  exchange 
for  years  previously  at  advanced  figures.  The  court  knows,  also, 
from  observation,  that  these  stock  quotations  are  frequently  advanced 
by  contending  interests  for  control,  or  by  short  interests  in  the 
market,  such  as  ran  the  Northern  Pacific  within  a  year  to  quotations 
almost  tenfold  its  real  value.  The  court  also  knows  frop  observa- 
tion that  the  speculative  public,  dealing  in  stock  sales,  and  making  its 
quotations,  are  governed  largely  by  the  prospect  of  present  dividends, 
and  not  by  any  general  conception  of  permanent  earning  capacity. 
These,  and  other  considerations  that  could  be  mentioned,  make  stock 
quotations  an  indicia,  but  an  unstable  indicia,  of  the  real  value  of 
the  capital  stock  as  an  entirety.  In  the  case  of  nondividend  paying 
stocks,  the  above  and,  perhaps,  other  considerations  are  pertinent. 
In  the  case  of  dividend  paying  stocks,  the  market  quotations  of 
capital  stock,  averaged  for  a^  reasonable  period  of  time,  say  five 
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years,  and  during  normal  business  conditions,  would  afford  a  fair 
measure  of  value,  and  should  be  a  strong  consideration  in  fixing  the 
same.  Earning  capacity  too,  for  the  time  being,  may  be  the  result 
of  exceptional  management  or  frugality.  The  state  does  not  mean 
to  tax  this,  but  only  the  inherent  value  of  the  property  itself.  Two 
sons  may  inherit  from  a  father,  each  a  quarter  section  of  land  of 
equal  value  and  prospective  earning  capacity.  At  the  end  of  a  short 
period  one  son  is  burdened  with  debt,  while  the  other  has  earned  a 
large  percentage  upon  the  value  of  his  inherilance.  The  state  in  its 
taxing  function  neither  exempts  the  improvident  son  on  account  of 
his  improvidence  from  paying  his  just  proportion  of  the  public  obli- 
gations, nor  imposes  upon  the  provident  son  a  penalty  for  his 
frugality  and  faculty  of  getting  on.  The  state  looks  alone  to  the 
thing  upon  which  the  two  sons  have  exercised  their  opportunities. 
With  this  expression  of  view  respecting  the  meaning  of  the  law  and 
the  function  of  the  board  of  equalization,  we  proceed  to  the  man- 
damus case. 

The  facts  brought  to  our  attention  show  that  in  the  year  1900  the 
predecessor  of  the  present  board  assessed  against  the  companies 
constituting  the  present  Union  Traction  Company,  on  account  of  its 
capital  stock  aver  and  above  tangible  property,  the  sum  of  about 
$600,000,  which  would  indicate  a  fair  cash  value  of  about  $3,000,000. 
The  facts  also  show  that  the  bonded  indebtedness  of  the  several  com- 
panies assumed  by  the  Union  Traction  Company,  and  their  capital 
stock  upon  which  permanent  dividends  were  guarantied  by  the  Union 
Traction  Company,  amounted,  as  near  as  we  can  ascertain  from  the 
record,  to  about  $60,000,000.  In  the  proceedings  for  mandamus  in 
the  Sangamon  circuit  court,  these  facts  were  brought  to  the  atten- 
tion of  the  court.  No  countervailing  facts  relating  to  fair  cash  value 
of  the  capital  stock  were  submitted.  Why  the  case  was  permitted  to 
g^  to  judgment  upon  such  a  showing  is  not  explained.  The  prob- 
ability is  that  the  traction  company  felt  that  it  could  defeat  the 
mandamus  proceedings  upon  other  'considerations,  and  did  not 
choose  to  present  the  facts  that  would  show  the  real  cash  value  of 
its  capital  stock.  It  was  found  by  the  circuit  court  that  the  dis- 
crepancy thus  indicated  between  the  assessment  ^read  upon  the 
books  and  the  only  criteria  of  real  value  brought  to  the  attention  of 
the  court  was  s^  wide  and  abrupt  as  to  indicate  fraud ;  and  the  assess- 
ment of  1900  was  therefore  set  aside  as  fraudulent,  and'a  new  assess- 
ment commanded.  In  this  state  of  proofs  the  mandamus  case  was 
taken  to  the  supreme  court,  and  the  findings  and  ruling  of  the  circuit 
judge  were  affirmed.  61  N.  E.  339.  It  is  difficult  to  see  how  the  rul- 
ing could  have  been  different  On  the  record  presented  there  was  a 
clear  attempt  to  escape  a  jiist  proportion  of  taxation,  and  the  court 
cou^d  not  easily  have  escaped  the  obligation  to  set  aside  so  unfair  a 
finding.  This  brings  us  to  the  present  status  of  the  assessment  of 
1900.  That  question  is  now  before  the  board  of  equalization  as  if 
no  assessment  had  been  made,  the  fraudulent  assessment  .being 
equal  to  no  assessment.  The  duty  of  the  present  board,  under  sec- 
tions 276,  zyjy  Kurd's  Rev.  St.  1899,  is  plain.  That  duty  is  to  ascer- 
tain the  fair  cash  value  of  the  capital  stock  as  an  entirety,  and  on  that 
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basis  ascertain  and  assess  the  arrearage  of  taxes,  with  lo  per  cent, 
interest  thereon,  and,  in  the  language  of  the  mandamus,  to  arrive  at 
such  valuation  from  the  best  information  (Obtainable,  taking  into 
consideration,  among  other  things,  the  market  value  of  its  shares  of 
stock  and  the  total  amount  of  its  indebtedness,  except  for  current 
expenses,  as  of  April  i,  1900.  We  do  not  understand  that  as  a  com- 
mand on  the  part  of  the  circuit  court  or  the  supreme  court  to  make 
such  assessment  according  to  the  criteria  of  the  market  value  alone. 
The  work  of  the  board  is  npt  that  of  the  mere  mathematician.  It  im- 
plies what  the  predecessor  board  disregarded,  the  market  value  of 
the  shares  as  a  consideration,  but  it  implies  also  the  inquiry  into  all 
other  facts  and  means  of  knowledge  that  will  bring  the  board  to 
a  fair  finding  of  the  fair  market  value  of  the  capital  stock  as  an 
entirety.  The  board  is  not  shorn  of  its  judicial  powers,  nor  is  it 
justified  by  the  mandamus  writ  in  any  disregard  of  its  own  best  in- 
formation and  judgment.  It  remains  still  the  final  reviewing  taxing 
body  of  the  state,  to  whom  the  taxpayer  and  the  state  may  alike  look 
for  a  fair  ascertainment  of  value  according  to  every  pathway  that 
leads  to  a  just  result.  The  bill  in  this  case  assumes  that  the  board 
will  not  now  exercise  its  independent  judicial  function,  but  will  confine 
itself  to  the  mere  arithmetic  of  adding  together  the  indebtedness 
and  stock  exchange  quotations  of  the  capital  stock.  We  are  not  at 
liberty  to  concur  in  this  assumption.  We  believe,  and  are  bound  to 
believe,  that  the  board  will  exercise  its  function  as  contemplated  by 
the  law.  This  would  exclude  the  supposed  danger  of  gross  discrep- 
ancy and  the  supposed  danger  of  overvaluation.  If  it  transpires  that 
the  board  of  equalization,  through  pique,  or  under  the  lash  and  spur 
of  some  external  power,  or  through  personal  fear,  or  moved  by  any 
other  consideration  than  the  impartial  and  independent  discharge  of 
its  own  duty,  attempts  to  certify  an  assessed  valuation  that  in  its 
effect  would  be  a  fraud  upon  any  taxpayer,  the  courts  still  remain 
open  to  the  injured  taxpayer.  The  board  should  be  just,  as  the  state 
wishes  it  to  be,  irrespective  of  the  past,  and  without  partiality,  and 
this  we  will  assume  until  the  contrary  appears.  As  to  the  contention 
that  the  law  of  Illinois  and  its  administration  show  gross  inequality 
and  lack  of  uniformity,  we  regard  that  question  settled  by  the  su- 
preme court  of  the  United  States  in  the  State  Railroad  Tax  Cases, 
supra.  ^ 

The  motion  for  preliminary  injunction  will  be  overruled,  and  the 
temporary  restraining  order  dissolved. 


LAZARUS  JEWELRY  CX).  et  aL  v.  STEINHARDT  et  aL 

(Circuit  Court  of  Appeals,  Fifth  Circuit    December  17,  190L) 

No.  1,074. 

CBBDrroRs'  Suits— uoNDrnoNs  Prkcbdent— Issuance  of  Execution. 

The  issuance  of  an  execution  Is  not  necessary  to  entitle  a  Judgment 
creditor  to  maintain  a  suit  in  equity  to  subject  property  fraudulently 
transferred  by  the  debtor,  where,  by  statute,  the  judgment  is  made  a 
Hen  on  all  the  defendant's  properly. 
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Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  Georgia. 

This  Is  a  suit  in  equity,  brought  by  SamupJ  W.  Stelnhardt  and  others, 
Judgment  creditors  of  Max  Lazarus,  against  the  Lazarus  Jewelry  Company, 
a  corporation,  and  Max  Lazarus.  The  plaihtiflfs  are  all  citizens  of  New 
York,  Connecticut,  and  other  states,  none  of  them  being  a  citizen  of  Georgia. 
The  Lazarus  Jewelry  Company  is  a  corporation  chartered  under  the  laws 
of  Georgia,  and  Max  Lazarus  is  a  citizen  of  Georgia,  residing  in  the  Southern 
district  of  Georgia.  The  Judgments  or  decrees  which  this  suit  Is  brought 
to  collect  were  rendered  in  an  equity  case  by  the  superior  court  of  Bibb 
county,  Ga.,  on  the  10th  of  February,  1895.  The  decrees  were  in  favor  of 
79  different  creditors,  and  fixed  the  amount  due  each.  The  clerk  of  the  court, 
on  application,  was  ordered  **to  issue  separate  executions  in  favor  of  said 
plaintiffs  for  the  amounts  respectively  due  each."  These  Judgments,  with- 
out interest,  in  the  aggregate,  amount  to  $22,027.96.  No  execution  was  Issued 
on  the  Judgments.  The  owners  of  B2  of  these  Judgments,  amounting,  in  the 
aggregate,  to  $6,839.50,  Join  In  the  present  suit  They  sue  for  themselves 
and  other  creditors  who  may  become  parties.  The  claim  of  one  of  the 
plaintiffs  in  the  present  suit  in  his  own  right  and  as  assignee  of  other  of 
these  Judgment  creditors,  who  were  also  citizens  of  other  states  than 
Georgia,  exclusive  of  interest,  exceeds  the  sum  of  $2,000.  Max  Lazarus  is 
insolvent,  owning  no  property  In  his  own  name.  The  bill,  as  amended,  shows 
the  foregoing  facts,  about  which  there  is  no  controversy,  and  then  alleges: 
'*That  the  said  Max  Lazarus  and  Arthur  Lazarus,  for  the  purpose  of  defraud- 
ing your  orators,  used  the  name  of  Edward  Wolff,  •  •  •  and  the  name 
of  Jacob  Lazarus,  •  •  ♦  and  the  name  of  A.  S.  Cohen,  •  •  •  and, 
for  the  purpose  of  placing  the  money  and  property  of  the  said  Max.  Lazarus 
beyond  the  reach  of  your  orators  and  their  other  creditors,  on  the  15th  day 
of  March,  1894,  filed  an  application  to  the  superior  court  of  Bibb  county 
to  be  incoi-porated  mider  the  name  of  the  Lazarus  Jewelry  Company,  alleging 
its  capital  stock  to  be  five  thousand  dollars  ($5,000),  all  of  which  was  alleged 
to  have  been  paid  In  at  the  time  of  the  filing  of  said  application,  with  the 
privilege  of  increasing  the  same  to  twenty-five  thousand  dollars  ($25,000). 
On  Information  and  belief  orators  charge  that  neither  the  said  Edward 
Wolff,  A.  S.  Cohen,  nor  Jacob  Lazarus  paid  a  single  dollar  Into  said  corpora- 
tion, or  subscribed  for  any  of  the  stock  thereof,  nor  was  any  stock  ever 
Issued  to  them,  or  either  of  them;  but  the  said  Max  Lazarus,  who  really 
put  tiie  money  into  said  corporation,  and  who  is  now  the  sole  owner  and 
proprietor  thereof,  simply  Msed  the  names  of  Edward  Wolff,  A.  S.  Cohen,  and 
Jacob  Lazarus  as  a  cloak  to  cover  up  his  money  and  property  from  your 
orators  and  his  oth^  creditors,  and  formed  said  alleged  corporation  by 
reason  of  the  fact  that  he,  knowing  of  the  pending  proceeding  in  which  your 
orators  would  obtain  said  large  money  decree  against  himself  and  his 
brother,  could  not  carry  on  business  in  his  own  name  without  paying  said 
decree,  and  he  has  continued  to  conduct  said  business  since  the  rendition  of 
eaid  decree  under  the  name  of  the  Lazarus  Jewelry  Company,  and  under 
said  corporate  name  now  holds  all  of  that  stock  of  Jewelry  and  merchandise 
in  the  store  occupied  by  said  Lazarus  Jewelry  Company,  at  553  Cherry 
street,  in  the  city  of  Macon,  and  the  books  of  account,  choses  in  action,  cash, 
etc.,  therein,  and  the  cash  on  deposit  in  the  Exchange  Bank  of  Macon  and 
other  banks  in  the  name  of  s^id  Jewelry  company,  in  trust  for  your  orators. 
Your  orators  allege  and  show  on  information  and  belief  that  no  stock  was 
ever  Issued  to  any  one  by  said  corporation;  that  there  has  never  been  any 
meeting  of  the  stockholders;  no  minutes  of  any  of  the  proceedings  of  said 
corporation  have  ever  been  kept;  that  no  one  Is  interested  therein  other  than 
the  said  Max  Lazams;  and  that  he  has  issued  no  stock  to  himself,  because 
he  knew  that,  if  he  should  do  so,  said  stock  could  be  levied  upon  by  the 
sheriff  of-  said  county  of  Bibb  under  the  executions  issued  upon  said  decree. 
Orators  show  that  William  Wolff,  of  said  county  of  Bibb  and  state  of  Georgia, 
is  held  out  as  president  of  said  corporation,  but  orators  distinctly  charge 
that  he  fiks  no  stock  therein,  and  has  never  owned  any  stock  therein.  He 
states  that  he  has  never  attended  a  meeting  of  its  stockholders  or  directors. 
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.that  the  said  Max  Lazarus  has  entire  control  and  management,  and  that  he 
has  no  interest  therein  whatever.*'  The  eflCect  o(  these  and  other  averments 
is  that  Max  Lazarus  is  in  fact  the  owner  of  all  the  assets  of  the  coriKHra- 
tion,  and  tliat  it  was  organized  to  be  used  as  a  cover  for  his  property*  and 
to  d^raud  his  creditors.  There  is  a  prayer  for  the  appointment  of  a  receiver; 
that  such  receiver  be  directed  to  sell  the  property  so  held  by  the  corporation, 
and  that  the  proceeds  of  the  sale  be  applied  to  the  payment  of  the  plaintiffs 
and  other  creditors  of  Max  Lazarus;  and  also  a  prayer  **for  such  other  and 
further  relief  as  may  seem  meet  and  proper.'*  The  defendants  answered, 
denying  fraud,  and  claiming  that  the  corporation  was  organized  in  good 
faith,  and' that  the  stockholders  were  as  follows:  "A.  S.  Cohen  subscribed  1 
share,  William  Wolff  subscribed  1  share,  Jacob  Lazarus  subscribed  48  shares; 
making  the  aggregate  50  shares."  The  motion  to  appoint  a  permanent  re- 
ceiver coming  on  to  be  heard,  numerous  affidavits  were  offered  to  sustain  the 
respective  contentions  of  the  parties.  The  court,  after  hearing  argument  and 
taking  the  case  under  advisement,  made  an  order  appointing  a  permanent 
receiver.  From  that  interlocutory  order  an  appeal  is  taken  by  the  defendants 
to  this  court.  31  Stat.  600.  There  are  several  assignments  of  error,  all  based 
on  the  decree  appointing  a  receiver. 

,  Washington  Dessau  and  N.  E.  Harris  (Robert  Hodges  and  Roland 
Ellis,  on  the  brief),  for  appellants. 

Geo.  S.  Jones,  Isaac  Hardeman,  B.  M.  Davis,  and  C.  A.  Turner 
(Jos.  F.  Fried,  on  the  brief),  for  appellees. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

SHELBY,  Circuit  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

Is  the  failure  of  the  plaintiffs  to  sue  out  executions  on  the  judg- 
ments in  the  state  court  fatal  to  their  right  to  maintain  this  suit  in 
equity  to  subject  their  debtor's  property  to  the  satisfaction  of  the 
judgments?  In  Georgia  judgments  are,  by  statute,  liens  on  all  the 
property  of  the  defendant,  both  real  and  personal,  with  exceptions 
not  material  to  this  case.  Code  Ga.  1895,  §§  5351,  5353,  5355.  The 
appellants,  who  were  the  defendants  in  the  court  below,  contend  that 
a  bill  in  equity  will  not  lie  on  behalf  of  judgment  creditors  to  subject 
property  of  their  debtor,  held  for  him  by  a  third  party  in  secret  trust, 
to  the  satisfaction  of  their  judgments,  until  a  fruitless  attempt  has 
been  made  for  its  collection  by  execution  at  law.  In  creditors'  suits 
against  debtors  it  is  frequently  said  that  a  court  of  chancery  lends  its 
aid  to  a  court  of  law,  and  exercises  a  jurisdiction  merely  ancillary  in 
character,  and  that,  therefore,  the  party  plaintiff  who  invokes  its  aid 
must  show,  to  establish  its  jurisdiction,  that  he  has  w^hausted  his 
legal  remedies.  It  is,  of  course,  true  that  a  creditors'  suit  cannot  be 
sustained  in' equity  in  a  court  of  the  United  States  where  a  plain, 
adequate,  and  complete  remedy  may  be  had  at  law ;  and  the  general 
rule  is  that  the  creditor,  before  proceeding  in  equity,  must  obtain 
a  judgment,  and,  as  said  by  Pomeroy,  certain  steps  must  be  "taken 
towards  enforcing  or  perfecting  said  judgment  before  a  party  is 
entitled  to  institute  a  suit  of  this  character."  "In  this,"  the  author 
I  adds,  "there  is  uniformity  of  opinion,  but  the  difficulty  arises  in  de- 

I  termining  exactly  how  far  a  plaintiff  should  proceed  after  he  has 

obtained  his  judgment."    3  Pom.  Eq.  Jur.  §  1415.    There  is  much 
j  apparent  conflict  in  the  authorities  on  this  subject,  growing  out  of 

I  the  different  effect  which  judgments  and  writs  of  execution  have  in 
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the  several  states.  3  Pom.  Eq.  Jur.  141 5,  note  4,  at  page  464.  We 
think,  however,  that  it  may  be  safely  held  that  there  is  a  remedy 
in  equity  when  the  action  at  law  has  been  prosecuted  to  judgment 
which  is  made  a  lien  on  the  defendant's  property  by  statute;  or 
where  such  lien  is  fixed  by  the  issuance  or  the  levy  of  an  execution ; 
and  where  there  is  some  impediment  by  fraudulent  conveyance  or 
•other  contrivance  to  the  enforcement  of  the  lien  at  law,  the  defendant 
having  no  property  except  that  so  incumbered  subject  to  execution 
to  satisfy  the  judgment.  It  is  often  asserted  that  the  failure  to  sue 
out  an  execution  is  fatal  to  a  creditors'  suit  in  equity  on  the  judg- 
ment ;  but  when  the  suit  is,  like  this,  to  subject  property  of  the  de- 
fendant fraudulently  transferred  to  or  held  by  a  third  party,  it  will 
generally  be  found  that  it  was  necessary  in  the  particular  case  to  issue 
an  execution  to  fix  a  lien  on  the  property  sought  to  be  condemned. 
Such  was  the  reason  given  for  dismissing  the  bills  in  the  first  English 
cases  on  this  subject.  In  Angell  v.  Draper,  i  Vern.  399,  personal 
property  was  sought  to  be  condemned  by  the  judgment  creditor.  A 
demurrer  to  the  bill  was  sustained  because  the  plaintiff  had  not  al- 
leged that  he  had  taken  out  execution ;  "for,  until  he  had  done  so, 
the  goods  were  not  bound  by  the  judgment."  In  Shirley  v.  Watts, 
3  Atk.  200,  a  judgment  creditor,  who  had  not  taken  out  execution, 
brought  a  bill  against  the  defendant  to  redeem,  who  was  a  mortgagee 
of  the  leasehold  estate,  and  likewise  a  bond  creditor ;  and  the  master 
of  the  rolls  dismissed  the  bill  "because  till  execution  the  plaintiff  has 
no  lien  on  the  leasehold  estate.''  It  is  apparent  that  each  of  these 
bills  would  have  been  sustained  if  the  judgment  itself  had  been  a  lien. 
'  In  McNairy  v.  Eastland,  10  Yerg.  310,  the  court  held,  after  examining 
the  authorities  with  much  care,  that  the  issuance  of  an  execution  was 
unnecessary  to  confer  jurisdiction  on  the  equity  court  in  cases  where 
the  judgment  itself  was  a  Hen.  It  was  held  in  that  case  that  the  true 
principle  upon  which  chancery  assumes  jurisdiction  in  such  cases  is 
to  enforce  the  equitable  lien  created  by  the  judgment.  This  doctrine 
was  reaffirmed  in  Montgomery  v.  McGee,  7  Humph.  234.  In  Flem- 
ing V.  Grafton,  54  Miss.  79,  the  court  held  that  the  judgment  creditor 
could  proceed  in  equity  to  set  aside  a  fraudulent  conveyance  when- 
ever he  could  show  that  he  had  a  lien.  "If  he  is  a  judgment  creditor, 
he  must  show  that  he  has  a  lien — either  by  judgment,  if  the  statute 
gives  such  lien ;  if  it  arises  from  the  execution,  he  must  show  that 
one  has  been  issued ;  or,  if  it  arises  from  a  levy  of  the  writ,  that  must 
have  been  made."  In  Cornell  v.  Radway,  22  Wis.  251,  the  court  con- 
sidered the  question  made  by  the  defendant  that  the  fraudulent  con- 
veyance could  not  be  assailed  because  the  creditor  had  not  exhausted 
his  remedy  by  the  issuance  of  an  execution  and  return  nulla  bona. 
The  court  held  that,  inasmuch  as  the  judgment,  by  statute,  was  a  lien 
upon  the  land,  it  followed  that,  without  the  issuance  and  return  of 
execution,  the  creditor  could  attack  the  conveyance  as  a  fraudulent 
obstruction  to  an  adequate  remedy  at  law.  In  New  York  the  lien 
was  created  by  the  issuance  of  the  execution.  In  Beck  v.  Burdett-, 
I  Paige,  305,  the  chancellor  held  that  the  bill  mi^ht  be  filed  to  subject 
the  property  to  execution  and  to  r^hiove  the  fraudulent  obstruction 
as  soon  as  the  lien  had  been  fixed  by.the  issuance  of  execution.    The 
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case  shows  clearly  that  the  issuance  of  the  execution  would  have  been 
unnecessary  if  the  judgment  itself  had  fixed  the  lien.  In  Holt  v. 
Bancroft,  30  Ala.  193  (204),  the  court  held  that  the  plaintiff  might 
go  into  equity  whenever  he  had  a  lien  upon  the  defendant's  property 
for  the  debt  due  to  him,  without  exhausting  legal  processes  or  reme- 
dies. 

Our  attention  has  not  been  called  to  a  decision  of  the  supremei 
court  which  involves  the  exact  question  raised  in  this  case.  In 
analogous  cases,  however,  that  court  has  made  observations  that 
indicate  an  opinion  in  conformity  with  the  cases  which  we  have 
cited.  In  Sage  v.  Railroad  Co.,  125  U.  S.  361,  8  Sup.  Ct.  887,  31  L. 
Ed.  694,  the  court  said : 

**In  tbe  preseot  case,  It  is  true,  Sage  did  not  sue  out  execution  upon  his 
Judgment,  and  have  a  return  nulla  bona.  But  that  point  has  become  imma- 
terial. The  railroad  company  made  no  such  objection  at  the  time  the  re- 
ceiver was  appointed.  Besides,  suing  out  an  execution  would,  according  to 
the  facts  and  the  admission  of  the  parties,  have  been  an  idle  ceremony, 
causing  useless  expense,  and  bringing  no  real  benefit  to  the  plaintiff." 

In  Case  v.  Beauregard,  loi  U.  S.  688,  25  L.  Ed.  1004,  the  court 
incidentally  referred  to  the  question.  After  quoting  approvingly 
some  of  the  cases  that  we  have  already  cited,  the  court  said : 

"The  foundation  upon  which  these  and  many  other  similar  cases  rest  is 
that  Judgments  and  fruitless  executions  are  not  necessary  to  show  that 
the  creditor  has  no  adequate  legal  remedy.  •  •  •  But  without  pursuing 
this  subject  further,  it  may  be  said  that  whenever  a  creditor  has  a  trust  In 
his  favor,  or  a  lien  upon  property  for  the  debt  due  him,  he  may  go  into 
equity  without  exhausting  legal  processes  or  remedies.  •  •  •  Indeed,  in 
those  cases  in  which  it  has  been  held  that  obtaining  a  Judgment  and  issuing  ^ 
an  execution  is  necessary  before  a  court  of  equity  can  be  asked  to  set  aside 
fraudulent  dispositions  of  a  debtor's  prop^ty,.  the  reason  given  is  that  a 
general  creditor  has  no  lien;  and,  when  such  bills  have  been  sustained  with- 
out a  Judgment  at  law,  it  has  been  to  enable  the  creditor  to  obtain  a  lien, 
either  by  Judgment  or  execution.  But  when  the  bill  asserts  a  lien  or  a  trust, 
and  shows  that  it  can  be  made  available  only  by  the  aid  of  a  chancellor, 
it  obviously  maizes  a  case  for  his  interference." 

The  appellants  rely  here  on  the  case  of  Jones  v.  Green,  i  Wall.  330, 
17  L.  Ed.  553.  In  that  case  the  complainant  failed  because  he  did 
not  prove  that  executions  were  issued  upon  the  judgments  and  re- 
turned unsatisfied,  as  he  had  alleged  in  his  bill.  An  examination  of 
that  case,  we  think,  shows  that  the  judgments  in  question  did  not 
constitute  liens.  The  court  expressly  recognized  the  jurisdiction  in 
equity  when  the  enforcement  **of  the  legal  remedy  is  obstructed  by 
some  incumbrance  upon  the  debtor's  property,  or  some  fraudulent 
transfer  of  it,"  and  said  that  in  such  case  "the  equitable  relief  sought 
rests  upon  the  fact  that  the  execution  has  issued,  and  a  specific  lien 
has  been  acquired  upon  the  property  of  the  debtor  by  its  levy,  but 
that  the  obstruction  interposed  prevents  the  sale  of  the  property  at 
a  fair  valuation."  It  is  obvious,  we  think,  that,  if  the  judgment  had 
created  a  lien,  the  court  would  not  have  held  that  it  was  necessary 
to  prove  the  issuance  and  levy  of  the  execution. 

The  judgments  involved  here  are  made  liens  by  statute.  They 
would  not  have  been  made  more  binding  by  the  issuance  of  an  exe- 
cution on  each  of  the  several  judgments.    The  defendant  in  judg- 
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ment  owned  no  property  in  his  own  name  subject  to  execution.  The 
property  on  which  the  lien  was  fixed  by  the  judgments  was  held,  it 
is  alleged,  in  secret  trust'  for  the  judgment  defendant.  The  corpora- 
tion that  so  held  it  had,  according  to  the  averments  of  the  bill, 
been  chartered  to  be  used  as  a  cloak  to  defraud  the  plaintiffs.  The 
property,  with  its  title  so  incumbered,  would  not  sell  under  execution 
for  nearly  its  value.  On  these  facts  we  hold  that  equity  has  juris- 
diction without  the  issuance  of  executions  on  the  judgments.  Scho- 
field  V.  Coke  Co.,  34  C.  C.  A.  334,  92  Fed.  269;  McCalmont  v. 
Lawrence,  i  Blatchf .  232,  Fed.  Cas.  No.  8,676 ;  Case  v.  Beauregard, 
loi  U.  S.  688, 25  L.  Ed.  1004.  The  case  is  before  us  on  appeal  from 
an  interlocutory  decree.  We  do  not  deem  it  necessary  to  comment 
on  the  evidence.  After  a  careful  examination  of  the  pleadings,  affi- 
davits, and  other  evidence,  we  cannot  say  that  the  court  erred  in 
appointing  a  receiver. 

We  have  examined  the  questions  raised  by  the  other  assignments 
of  error,  and  we  hold  that  none  of  them  is  well  taken. 

The  decree  of  the  circuit  court  is  affirmed. 


In  re  JOHNSON. 

HARDEMAN  et  al.  v.  ETHERIDGB. 

(Circuit  Court  of  Appeals,  Fifth  Circuit.    December  17,  1901.) 

No.  1,096. 

Judgment  Lten— Qeoroia  Statute— Bona  Fide  Purchaser. 

A  pledgee  of  personal  property,  who  acquires  possession  of  the  same 
In  good  faith  and  without  actual  notice  of  a  Judgment  against  the 
pledgor,  is  a  **purcha8er,"  within  the  meaning  of  Code  Ga.  1895,  §  5355, 
which  provides  that  *'when  any  person  has,  bona  fide  and  for  a  valuable 
consideration,  purchased  real  or  personal  property,  and  has  been  in  the 
possession  of  such  real  prop^ty  for  four  years,  or  of  such  personal 
property  for  two  years,  the  same  shall  be  discharged  from  the  lien  of 
any  'judgment  against  the  person  from  whom  he  purchased,**  and  la 
protected  by  such  provision. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  Georgia. 

Isaac  Hardeman,  B.  M.  Davis,  C.  A.  Turner,  and  Geo;  S.  Jones, 
for  appellants. 

C.  L.  Smith,  for  appellee. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges, 

PER  CURIAM.  The  facts  in  the  case  are  undisputed,  and  there- 
on the  referee  found,  and  the  district  court  approved,  the  following: 

"That  the  receivers  of  the  Capital  Bank  of  Macon  have  allowed  their  Hen 
to  remain  inactive  for  a  long  period  of  time,  to  wit,  nearly  seven  years,  at 
the  expense  of  this  innocent  purchaser  for  a  valuable  consideration;  that  it 
was  in  the  power  of  said  receivers  to  protect  themselves  against  such 
innocent  purchasers  by  taking  prdper  stepA  to  enforce  their  exeeutfon  within 
the  statutory  period  of  two  years;  that  they  have  been  negligent  and  failed 
to  exercise  due  diligence;  and  that  of  the  two  litigants,  F.  C.  Etheridge,  tvJio, 
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considering  th«  nature  and  character  of  the  prc^^erty  he  parchased,  did  what 
is  usual  and  is  customary  to.  do  with  such  property,  and  aU  that  was  re- 
quired to  do,  or  could  be  required  to  do  with  said  property,  he  having  no 
actual  knowledge  of  said  Judgment,  and  his  good'  faith  not  being  questioned, 
stands  upon  a  superior  equity  to  said  receivers,  and  Is  in  equity  and  good 
conscience  entitled  to  the  fund  in  controversy.'* 

There  is  no  question  that  Etheridge  acquired  his  title  to  the  check 
in  dispute  in  good  faith  and  for  a  valuable  consideration,  and  the 
only  point  in  any  doubt  as  to  the  correctness  of  tl^e  finding  is 
ivhether  he  was  a  purchaser,  within  the  intent  and  meaning  of  sec- 
tioi^  5355  of  the  Code  of  Georgia  (1895),  which  reads  as  follows: 

"When  any  person  has,  bona  fide  and  for  a  valuable  consideration,  pur- 
chased real  or  personal  property,  and  has  been  in  the  possession  of  such 
real  property  for  four  yep.rs,  or  of  such  personal  property  for  two  years,  the 
same  shall  be  discharged  from  the  |ien  of  any  Judgment  against  the  person 
from  whom  he  purchased." 

While  a  pledgee  of  movables  does  not  acquire  an  indefeasible 
title,  he  acquires  a  most  valuable  right,  which  he  can  assert  against 
the  pledgor,  even  to  the  divestiture  and  transfer  of  the  title;  and 
we  see  no  reason  to  discriminate  between  him  and  the  purchaser 
as  to  the  effect  of  his  long-continued  holding  and  possession.  In 
Trice  v.  Rose,  80  Ga.  408,  415,  7  S.  E.  109,  it  was  held  that  the  gist 
of  the  above-quoted  section  is  bona  fides.  In  Fidelity  &  Deposit 
Co.  V.  Exchange  Bank  of  Macon,  100  Ga.  625,  28  S.  E.  393,  where 
the  eflfect  of  an  assignment  or  transfer  of  funds  was  in  question, 
the  court  says: 

"In  the  present  case  there  is  no  question  made  upon  the  bona  Lies  of 
the  transaction  between  the  Exchange  Bank  of  Macon  and  Sparks,  the 
debtor.  .  It  bought  this  special  fund  from  him,  and  paid  him  for  it;  and 
although  it  may  not  have  taken  an  absolute  legal  assignment  of  the  fund, 
it  took  a  perfect  equity,  which  will  be  protected  against  the  subsequent 
action  of  the  Judgment  creditor." 

Under  these  rulings  of  the  supreme  court  of  Georgia,  and  after 
much  consideration  of  the  interesting  argument  of  the  counsel  for 
appellants,  we  are  of  opinion  that  there  is  no  reversible  error  in 
the  judgment  appealed  from,  and  the  same  is  affirmed. 


.  CARSTAIRS  et  al.  v.  AMERICAN  BONDING  &  TRUST  00. 

(Chrcult  Court,  E.  D.  Pennsylvania.    January  1&,  1902.) 

No.  la 

Fidelity  Insurance— False  Stati;^ent8  of  Emploteb. 

Where  a  fidelity  insurance  policy  provided  that  statements  theretofore 
or  thereafter  made  by  the  employer  relative  to  the  subject  of  the  risk 
^ould  constitute  an  essential  part  and  form  the  basis  of  the  contract, 
and  to  secure  renewal  of  such  policy  the  employer  certified  that  on  a 
certain  day  the  books  and  accounts  of  the  employ^  were  examined,  and 
found  correct,  and  all  moneys  handled  by  him  accounted  for,  and  that 
nothing  vas  known  afiPecting  unfavorably  his  title  to  confidence,  when 
4  in  fact  no  examination  of  his  books  ,or  accounts  had  been  made  for 
.L.  nearly.  .A  year  prior  to  the:  date  stated,  and  he  was  on  such  date  a.  de- 
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faqlter  In  a  large  sum,  as  a  cursory  examination  of  his  books  would  hare 
shown,  the  renewal  of  such  policy,  based  on  such  certificate,  was  T0id.i 

Motion  for  Judgment  Non  Obstante  Veredicto. 

Jos.  De  F.  Junkin,  for  plaintiffs. 
Francis  B.  Bracken,  for  defendant. 

J.  B.  McPHERSON,  District  Judge.    This  suit  is  brought  upon 
policy  of  fidelity  insurance,  taken  out  by  the  Bourse  Restaurant 
Company  upon  its  general  manager,  Carl  G.  Essner,  which  con- 
tains, among  others,  the  following  provision: 

"And  whereas,  the  employer  has  delivered  to  the  [bonding]  company  cer- 
tain statements  and  declarations  relative  to  the  duties  and  accounts  of  the 
employed,  t^e  mannet  of  conducting  the  business  of  the  employer,  and  other 
matters,  which,  together  with  any  statements  or  declarations  hereafter  r^ 
quired  by  or  lodged  with  the  [bonding]  company,  do  and  shall  constifute  an 
essential  part  and  form  the  basis  of  this  contract.*' 

The  policy  was  issued  in  December,  1895,  for  one  year,  but  annual 
renewals  were  afterwards  made;  the  last  renewal  continuing  the 
policy  from  December,  1899,  to  December,  1900.  The  principal 
defalcations  of  the  employed  took  place  during  a  period  from,  say 
February  9  to  May  12,  1900. 

Several  defenses  are  interposed  to  recovery,  of  which  I  think  only 
one  need  now  be  noticed.  In  December,  1899, — shortly  before  the 
renewal  then  in  force  would  expire, — ^the  defendant  notified  the 
restaurant  company  that  the  policy  was  about  to  come  to  an  end, 
and  inclosed  the  usual  certificate  to  be  executed  by  the  company 
as  a  condition  precedent  to  continuing  the  contract.  This  certifi- 
cate, which  was  duly  signed  and  delivered  to  the  defendant  on  be- 
half of  the  restaurant  company  before  the  last  renewal  was  issued, 
is  as  follows: 

••This  is  to  certify  that  on  the  23rd  day  of  December,  1899.  the  books  and 
accounts  of  Mr.  C.  G.  Kssner,  in  our  employ  as  ♦  ♦  ♦,  were  examined  by 
OS,  and  we  found  them  correct  in  every  respect,  and  all  moneys  handled  by 
him  accounted  for,  to  the  best  of  our  knowledge  ayd  belief. 

"He  has  performed  bis  duties  in  an  acceptable  and  satisfactory  manner. 
We  know  of  nothing  in  his  habits  or  antecedents  affecting  unfavorably  his 
title  to  confidence,  and  we  know  of  no  reason  why  the  guaranty  bond  issued 
Ob  his  behalf  by  the  American  Bonding  &  Trust  Co.  should  not  be  con* 
tinned.    His  salary  now  is    •    •    •." 

This  certificate,  therefore,  was  a  statement  or  declaration  received 
by  and  lodged  with  the  defendant,  in  accordance  with  the  foregoing 
provision  of  the  policy,  and  became  the  basis,  or  an  essential  part, 
of  the  contract  for  the  ensuing  year.  .  If,  therefore,  it  was  false  in 
any  material  particular,  it  follows  of  necessity  that  the  contract  was 
void.  Upon  this  point  the  testimony  is  undisputed.  No  examina- 
tion whatever  had  been  made  of  the  books  and  accounts  of  the 
employed  at  the  date  named,  or  for  nearly  a  year  before;  and  it 
appeared  distinctly  that  the  certificate  was  made  in  mere  reliance 
upon  the  correctness  of  a  statement  presented  to  the  restaurant 
company  early  in  December  by  the  bookkeeper  of  Mr.  Essner.  It 
further  appeared  that  when  the  certificate  was  made  even  a  hastjf 

1  Fidelity  insurance,  see  note  to  Indemnity  Oo.  v.  Woody  19  C.  C.  A.  273. 
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examination  of  the  books  would  have  disclosed  the  fact  that  the 
employed  had  drawn  out,  and  apparently  applied  to  his  individual 
use,  more  than  $3,700  of  the  restaurant  company's  money.  Part 
of  this  sum  he  afterwards  repaid,  but  about  $1,000  never  was  re- 
stored, and  this  amount  helps  to  make  up  the  total  of  the  moneys 
abstracted. 

Under  these  circumstances  I  do  not  see  much  room  for  discussion. 
If  an  examination  of  the  employed*s  accounts  had  been  made,  the 
employer  would  probably  not  have  been  bound  to  do  more  than 
act  in  this  regard  with  reasonable  diligence  and  in  good  faith  (Guar- 
antee Co.  v.  Merchants'  Sav.  Bank  &  Trust  Co.,  26  C.  C.  A.  146, 
80  Fed.  T7i)\  but,  where  no  examination  at  all  is  made,  in  spite 
of  a  positive  certificate  to  the  contrary,  the  employer  must  at  least 
be  charged  with  knowledge  of  what  appears  on  the  very  surface  of 
the  accounts.  What  thus  appears  was  an  apparent  embezzlement 
of  the  employer's  money,  and  of  this  fact  it  need  hardly  be  said 
the  defendant  was  entitled  to  be  informed.  It  may  have  been 
capable  of  an  explanation  consistent  with  innocence,  but  the  prima 
fades  pointed  toward  guilt,  and  it  is  now  clear  that  guilt  was  the  fact 
behind  the  appearance.  In  other  words,  the  employed  was  an  em- 
bezzler at  the  very  time  when  his  employer  was  taking  the  risk  of 
declaring  that  his  books  and  accounts  were  "correct  in  every  re- 
spect," that  "all  moneys  handled  by  him  [had  been]  accounted  for,'* 
and  that  there  was  "no  reason  why  the  guaranty  bond  *  *  * 
should  not  be  continued."  Because  of  these  material  misstatements, 
the  last  renewal  was  void. 

This  question  was  raised  by  the  defendant's  point  asking  for 
binding  instructions ;  and,  as  the  point  was  reserved,  and  as  I  think 
it  must  be  aniswered  in  the  defendant's  favor,  it  is  unnecessary  to 
consider  now  the  other  questions  that  were  presented  and  arffued 
in  support  of  the  pending  motion.  Judgment  will  be  entered  on 
the  reserved  point  for  the  defendant,  notwithstanding  the  verdicL 


UNITED  STATES  v.  CERTAIN  LANDS  IN  TOWN  OP  JAMESTOWN,  E.  I. 

In  re  NEWLIN  et  al. 

(Gircnit  Court,  D.  Rhode  Island.    April  22,  1S90.) 

No.  2,570. 

L  Bkinbnt  Dokain— Right  to  Compensation— Taking  of  Property. 

That  the  erection  and  use  of  a  fortification  by  the  United  States 
interferes  with  the  purpose  a  neighboring  landowner  had  in  view  In 
purchasing  and  improving  his  property,  or  even  impairs  its  value,  does 
not  constitute  a  taking  of  such  property  which  entitles  him  to  compensa- 
tion. 

8.  Same— Injury  to  Property  not  Taken. 

In  determining  whether  the  condemnation  of  property  for  a  public 
use  will  inflict  legal  injury  upon  other  property  owners,  such  as  to  entitle 
them  to  compensation,  it  must  be  assumed  that  the  lands  taken  will  be 
applied  to  the  use  for  which  they  are  condemned. 
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flL   SAME-^COTa>ITION8  IN  D BED— RESTRICTIONS  ON  USE  OF  PnOPKFTT. 

Lots  on  a  tract  of  land  were  conveyed  by  deeds  containing  a  condition 
prohibiting  their  use  for  certain  purposes,  such  as  for  the  erection  and 
maintenance  of  any  slaughter  house,  smith  shop,  steam  engine,  or  distil- 
lery, brewery,  or  saloon,  etc.,  and  providing  that  such  condition  might  be 
enforced  by  action  by  the  owner  of  any  other  lot  on  the  tract  Certain 
of  such  lots  were  condemned  by  the  United  States  as  a  site  for  a  seacoast 
fortification.  Held^  that  the  possibility  that  the  government  might  in 
the  future  erect  and  maintain  a  smith  shop  or  steam  engine  or  other  like 
structure  on  the  property  did  not  constitute  a  present  Invasion  of  any 
rights  of  other  lot  owners,  whose  property  was  not  taken,  which  en- 
titled them  to  compensation. 
4  Same. 

Such  restrictive  conditions  in  deeds  for  the  benefit  of  other  lot  owners 
cannot  be  construed  as  intended  to  apply  to  the  United  States  in  case 
it  should  be  deemed  necessary  to  appropriate  any  of  the  property  for 
purposes  of  national  defense  or  other  public  use,  but  only  to  the  use 
of  the  property  by  private  Individuals  for  private  purposes,  as  is  in- 
dicated by  the  provisions  giving  other  lot  owners  a  right  of  action  for 
their  enforcement 
S.  Same. 

Semble,  the  rule  of  law  that  merely  incidental  Injury  to  property  aris- 
ing from  the  occupation  and  use  of  the  property  of  another  by  the  state 
or  United  States  for  public  purposes  does  not  constitute  a  *'tnking**  of 
the  property  so  incidentally  Injured,  which  entitles  the  owner  to  com- 
pensation, cannot  be  avoided  by  private  c  venants,  so  as  to  impose  an 
additional  burden  upon  the  public  in  the  exercise  of  the  right  of  eminent 
domain. 
<L  Same— Easements. 

Where  the  proprietor  of  a  tract  of  land,  whlcb  was  subdivided  and 
sold  to  different  purchasers,  dedicated  certain  portions  for  the  common 
use  of  all  owners  of  other  parts  of  the  tract,  such  owners  have  an  ease- 
ment in  the  land  so  dedicated,  which  entitles  them  to  compensation  on 
its  condemnation  by  the  United  States  for  a  use  which  is  inconsistent 
with  the  continuance  of  such  easement 

Proceedings  by  the  United  States  for  the  condemnation  of  lands 
as  a  site  for  fortifications  for  seacoast  defenses.  On  motion  to  dis- 
miss claims  for  damages  and  on  demurrer  to  amended  claims. 

Charles  A.  Wilson,  U.  S.  Dist.  Atty.,  for  the  United  States. 
William  P.  Sheffield,  Jr.,  and  Clarke  Burdick,  for  claimants. 

On  Motion  to  Dismiss. 

BROWN,  District  Judge.  That  the  erection  and  use  of  a  fortifica- 
tion for  coast  defense  are  considered  by  the  owner  of  a  summer  resi- 
dence located  upon  neighboring  lands,  not  taken  for  the  public  use, 
"to  defeat  much  of  the  purpose  he  had  in  view  in  the  purchase  there- 
of, and  in  making  his  erections  and  improvements  thereon,"  or  even 
that  the  value  of  his  estate  is  impaired  thereby,  gives  him  no  right 
to  compensation.  Acts  done  in  the  proper  exercise  of  gjovernmental 
powers,  and  not  directly  encroaching  upon  private  property,  thouj2:h 
their  consequences  may  impair  its  use,  are  universally  held  not  to  be 
a  "taking,"  within  the  meaning  of  the  constitutional  provision  for 
compensation.  Northern  Transp.  Co.  v.  City  of  Chicago,  99  U.  S. 
635,  642,  25  L.  Ed.  336;  Gibson  v.  U.  S.,  166  U.  S.  269,  17  Sup.  Ct. 
578,  41  L.  Ed.  996;  Meyer  v.  City  of  Richmond,  172  U.  S.  82,  19  Sup, 
Ct.  106,  43  L.  Ed.  374.    Therefore  the  only  grounds  for  compensa^ 
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tion,  set  forth  in  the  claims  of  these  persons  whose  lands  have  not 
been  taken,  that  require  further  consideration,  are  the  alleged  ap- 
propriation or  destruction  of  certain  rights  to  use  and  restrain  the 
use  of  the  lands  taken.  The  allegations  as  to  the  possession  of  such 
rights,  however,  are  too  general,  and  may  involve  conclusions  of  law. 
The  objection  that  there  is  not  properly  oh  the  record  any  legal 
right  in  the  lands  taken  is  well  grounded.  It  is  a  familiar  rule  of 
pleading  that  the  commencement  of  particular  estates  must  be  shown. 
Steph.  PI.  §  308;   I  Chit.  PI.  §  504. 

Before  proceeding  to  decide  whether  the  condemnation  for  the 
purposes  of  coast  defense  necessarily  involves  a  taking  or  destruction 
of  rights  of  a  certain  class,  and  whether  compensation  would  be  due 
therefor,  we  should  first  require  proper  allegations  of  the  existence 
and  origin  of  these  rights.  Upon  these,  accompanied  by  proper 
reference  to  the  deeds,  the  leg^l  sufficiency  of  the  titles  may  be  de- 
termined as  a  preliminary  question- 
Though  the  claims  are  imperfect,  an  opportunity  should  be  given 
to  amend  by  striking  out  such  parts  as  relate  to  compensation  for 
damages  merely  consequential  to  the  public  use  and  by  inserting 
proper  allegations  of  title.  Therefore  the  motion  to  dismiss  will 
be  held^  and  leave  is  granted  to  amend  within  20  days. 

On  Demurrer  to  Claims. 
(January  6,  1902.) 

No  land  of  these  claimants  is  actually  taken  by  the  decree  of  con- 
demnation. Nor  do  their  lands  adjoin  the  lands  taken  by  the  United 
States.  The  claimants  are  owners  of  lots  on  that  large  tr^ct  at  the 
southern  end  of  Conanicut  Island,  at  the  entrance  of  Narragansett 
Bay,  known  and  platted  as  "Ocean  Highlands."  Many  lots  on  this 
plat  have  been  sold  by  the  Ocean  Highland  Company  subject  to 
restrictions  or  conditions,  the  design  whereof  is  to  make  every  por- 
tion of  Ocean  Plighlands  subject  thereto  for  the  benefit  of  every  other 
portion.  Certain  lots  subject  to  these  restrictions,  and  belonging  to 
other* persons,  have  been  condemned  by  the  United  States  for  "the 
location,  construction,  and  prosecution  of  works  for  fortifications 
and  coast  defense,"  otherwise  described  as  "military  uses." 

The  claimants  first  assert  that  the  taking  of  these  lands  has  de- 
stroyed the  rights  to  restrict  their  use,  and  that  these  rights  of  re- 
striction are  appurtenant  to  the  estates  of  the  claimants  as  "negative 
easements."  The  claimants  next  contend  that  the  destruction  of 
these  "negative  easements"  is  a  taking  of  their  property  by  the 
United  States,  and  that  they  are  entitled  to  compensation  therefor. 
For  the  United  States  it  is  contended  that  these  rights  are  not  taken, 
and  that  the  claimants  are  not  entitled  to  compensation. 

The  restrictive  provision  contained  in.  the  deeds  of  part  of  the  land 
actually  taken  is  as  follows : 

"But  this  d«ed  is  on  condition  that  no  slaughter  bouse,  smith  shop,  steam 
engine,  furnace,  forge,  bone-boiling  establishment,  iron  or.  brass  foundry* 
ho  manufactory  of  cl^emicals  of  any  description,  of  gas,  sbap^  fish  guano, 
Ash  oil,  kerosene,  or  other  oil,  no  brewery,  distillery,  bar,  ale  hdus&,  drinking 
saloon,  or  oth^  place  for  the  manufacture,  eompounding,  or  sefiing  of  any 
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kind  of  Intoxicating  liqnors,  In  any  manner  or  form,  shall  erer  be  erected, 
located,  used,  or  suffered  in  or  upon  any  part  of  said  granted  land,  and  tbat 
no  other  noxious,  dangerous,  or  offensive  trade  or  business  whatever  shall 
ever  be  done,  carried  on,  or  permitted  in  or  upon  said  land  or  any  part 
thereof,  with  the  understanding,  however,  that  this  shall  not  exclude  from 
said  land  any  Invention,  apparatus,  or  machine  appurtenant  to  a  dwelling 
house,  for  lighting  or  warming  the  same  or  supplying  the  same  with  water; 
and  said  conditions  may  be  at  any  time  enforced,  by  action,  injunction,  or 
otherwise,  by  said  grantor,  its  successors  and  assigns,  against  said  grantee, 
and  his  heirs  and  assigns,  forever,  and  also  by  the  ownel  or  owners,  oc- 
cupant or  occupants,  for  the  time  being,  of  any  portion  of  said  Highlands, 
on  the  said  plat  thereof,  against  any  owner  or  owners,  occupant  or  oc^pants, 
for  the  time  being,  of  said  granted  land,  or  of  any  part  thereof,  forever; 
the  design  being  to  have  the  conditions  hereof  in  every  deed  given  by  said 
grantor  in  the  premises,  and  make  every  portion  of  said  Ocean  Highlands 
subject  to  said  condition  for  the  benefit  of  every  other  portion  thereof,  for- 
ever." 

Other  provisions  except  from  these  conditions  certain  portions  of 
the  tract,  with  which  we  are  not  concerned,  as  well  as  "every  part 
wheresoever  hereafter  occupied  by  a  hotel  in  actual  use  as  a  hotel, 
and  large  enough  for  the  commodious  entertainment  of  at  least  fifty 
guests."     ^  ' 

In  considering  whether  there  is  a  taking  of  any  rights  of  the  claim- 
ants, we  must  refer  to  the  purpose  for  which  the  lands  subject  to 
these  restrictions  were  condemned,  to  wit,  "the  location,  construc- 
tion, and  prosecution  of  works  for  fortifications  and  coast  defense." 
It  must  be  assumed  that  the  lands  taken  will  be  applied  to  that  public 
use,  which  in  this  case  is  the  basis  of  the  right  to  condemn.  No 
weight  can  be  g^ven  to  the  claimants'  contention  that,  if  the  United 
States  should  abandon  its  use  of  the  land  taken,  and  convey  its  title 
to  private  individuals,  its  grantees  would  have  the  right  to  carry  on 
any  of  the  offensive  trades  mentioned  in  the  Highlands  deed.  See 
Railw^ay  Co.  v.  Doe,  114  U.  S.  340,  5  Sup.  Ct.  869,  29  L.  Ed.  136;  10 
Am.  &  Eng.  Enc.  Law  (2d  Ed.)  1088,  1130;  Chicago,  B.  &  Q.  R. 
Co.  V.  City  of  Chicago,  166  U.  S.  226,  249,  251,  17  Sup.  Ct.  581,  41 
L.  Ed.  979.  The  proper  inquiry  is  whether  the  necessary  effect  of 
the  condemnation  of  other  lands  for  the  purpose  specified  was  to 
take  and  destroy  the  restrictive  rights  and  "negative  easements"  of 
the  claimants,  and  whether  this  is  a  taking  for  which  compensation 
must  be  made. 

Upon  first  impression,  it  would  seem  that  the  result  of  this  con- 
demnation was  rather  to  perpetuate  the  purpose  of  these  restrictive 
conditions  than  to  destroy  it.  If,  appurtenant  to  A.'s  estate,  is  the 
right  to  prevent  the  erection  of  a  house  on  adjoining  lands  of  B.,  the 
condemnation  of  B.'s  land  for  a  public  building  may  destroy  A.'s 
right  to  control  the  use  ci  B.'s  land,  and  in  some  cases  be  considered 
a  taking  of  A.'s  property.  But,  if  B.'s  land  is  condemned  for  an  open 
patk,  thereby  rendering  it  morally  sui"e  that  no  building  will  ever  be 
erected  thereon,  surely  the  state  need  not  pay  A.  for  the  -loss  of 
that  which  he  has  not  lost,  but  which  has  been  more  effectually  se- 
cured to  him.  Looking  at  the  condition,  it  may  be  said,  as  a  matter 
of  common  sense,  that  the  appropriation  of  land  to  coast  defense 
effectually  prevents  its  use  by  private  persons  for  noxious,  danger- 
ous, of  offensive  trade  or  business,  for  a  slaughter  house,  brewery, 
112  F.— 40 
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distillery,  bar,  ale  house,  bone-boiling  establishment,  manufactory  of 
soap,  fish  guano,  fish  oil,  kerosene,  or  other  oil ;  and  it  is  safe  to  say 
that  applying  the  land  to  coast  defense  neither  necessarily  nor  in  any 
probability,  in  these  respects,  destroys  or  impairs  or  "takes"  the 
rights  of  restriction,  or  conflicts  with  their  purpose.  It  is,  however, 
conceivable  that  coast  defense  may  require  the  erection  and  use  of  a 
smith  shop,  steam  engine,  furnace,  forge,  or  iron  or  brass  foundry. 

Conceding  tjie  possibility  that  one  of  these  may  be  erected  and 
used  by  the  United  States  upon  these  premises,  can  we  say  that  this 
present'  possibility  of  a  future  use  by  the  United  States  makes  the 
present  taking  of  other  lands  a  present  appropriation  of  the  claim- 
ants' property  rights?  I  am  of  the  opinion  that  it  does  not.  In 
Chicago,  B.  &  Q.  R.  Co.  v.  City  of  Chicago,  i66  U.  S.  226,  241,  17 
Sup.  Ct.  581,  41  L.  Ed.  979,  the  inquiry  was  "whether  the  necessary 
effect  of  proceedings  in  the  court  below  was  to  appropriate  to  a 
public  use  any  property  right  *  *  *  without  compensation  be- 
ing made  or  secured  to  the  owner."  If  we  are  to  inquire  whether, 
in  this  case,  the  necessary  effect  of  this  condemnation  of  other  lands 
is  to  expose  these  claimants  or  their  successors  in  title  to  a  violation 
of  any  of  these  conditions,  the  answer  must  be  that  it  is  certainly 
not  a  necessary  effect.  On  the  contrary,  there  is  a  very  great  degree 
of  probability  that  none  of  these  things  will  ever  be  done,  or,  if  done, 
that  the  detriment  therefrom  will  be  too  unsubstantial  for  serious  con- 
sideration or  for  pecuniary  estimation. 

There  are  no  allegations  of  fact  upon  which  a  finding  of  a  prob- 
able interference  with  the  rights  of  these  claimants  can  be  support- 
ed; nothing  upon  which  an  estimation  of  the  damage  which  might 
result  can  be  based.  The  United  States  has  not  sought  a  decree  of 
condemnation  that,  either  in  express  terms  or  by  necessary  or  prob- 
able inference,  imposes  upon  these  claimants  what  they  have  a  pres- 
ent right  to  forbid.  But  it  may  be  said  that  it  is  the  acquiring  by 
the  United  States  of  a  right  to  do  those  things,  which  these  claim- 
ants have  now  a  right  to  forbid,  which  in  legal  contemplation  is  the 
"taking,"  and  not  the  subsequent  doing  of  these  things.  But  the 
right  which  the  United  States  acquires  is  to  do  on  the  lands  taken 
such  of  these  things  as  are  necessary  and  proper  for  national  defense. 

Have  these  claimants  any  property  rights,  under  these  deeds,  to 
prevent  such  a  use?  Upon  a  fair  construction  of  the  condition  in 
question,  must  we  not  regard  it  as  having  reference  merely  to  the 
prohibition  of  such  structures  and  such  uses  as  might  be  made  by 
private  individuals  in  private  business,  and  as  having  no  reference 
whatever  :o  such  uses  or  structures  as  might  be  required  for  national 
defense  ? 

The  restrictive  clause,  after  enumerating  various  things,  says  "that 
no  other  noxious,  dangerous,  or  offensive  trade  or  business  whatever 
shall  bq  done,"  etc.  This  shows  the  intent  of  the  framer  of  the 
condition, — an  intent  which  did  not  contemplate  the  contingency  that 
at  some  time  it  might  be  necessary  for  the  national  government  to 
erect  and  use  upon  one  or  more  of  these  lots  a  smith  shop,  forge, 
furnace,  steam  engine,  etc.,  for  governmental  purposes. 

Were  we  dealing  with  a  condition  of  a  different  character,  such  as 
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a  building  restriction  appurtenant  to  the  claimants'  estates,  whereby 
their  value  was  greatly  enhanced  through  the  fact  that  light  and  air 
could  not  be  cut  off,  or  perhaps  a  fine  prospect  destroyed,  a  different 
question  would  be  presented.  If  a  claimant  has  a  right  to  prevent 
the  erection  of  a  wall  against  his  house,  this  right  might  equally  well 
be  invaded  by  the  wall  of  a  private  house  or  the  wall  of  a  fortifica- 
tion. It  might  then  be  said  that  the  claimant  had  an  ordinary  ease- 
ment of  light  and  air  or  of  prospect  over  another's  land, — b.  property 
right  of  ordinary  character;  that  he  had  a  right,  under  existing  laws, 
to  acquire  such  an  easement  by  contract  with  his  neighbor;  that  to 
destroy  it  was  to  take  it  for  public  use.  But  the  condition  now 
before  us  is  of  a  different  character.  It  does  not  prohibit  the  erec- 
tion of  structures  as  such,  nor  does  it  preserve  easements  of  light  and 
air  or  of  prospect.  Even  a  hotel  is  not  prohibited.  While  we  might 
say  that  the  wall  of  a  fortification  was  equivalent  to  a  private  wall, 
in  cutting  off  air  and  light,  we  would  not  be  justified  in  saying  that 
the  use  by  the  government  of  any  of  the  prohibited  things  for  pur- 
poses of  coast  defense  is  substantially  equivalent  to  the  use  of  them 
for  private  purposes.  This  condition  has  no  reference  to  structures 
as  structures,  but  rather  has  a  reference  to  uses  of  the  lands  on  the 
Highlands  plat,  and  we  would  be  going  far  beyond  the  bounds  of 
common  experience  were  we  to  say  that  what  the  government  has 
acquired  the  right  to  do  by  virtue  of  the  public  necessity  for  national 
defense  is,  in  substance,  what  was  contemplated  and  provided  against 
by  the  framers  of  this  deed. 

While  we  might  say  that  a  wall  is  substantially  a  wall,  by  whomso- 
ever erected,  we  cannot  say  that  a  use  by  the  government  for  coast 
defense  is  substantially  such  a  use,  or  involves  substantially  such  a 
use,  as  was  in  the  contemplation  of  the  framers  of  this  deed.  I  think 
this  case  might  well  be  put  upon  the  ground  that  the  right  acquired 
by  the  government  does  not  appear  to  be  in  any  substantial  particular 
inconsistent  with  the  provisions  of  this  condition,  or  destructive 
thereof,  and  that  for  this  reason  there  is  no  taking  of  the  claimants' 
property  in  this  particular.  But  if  we  go  further,  and,  taking,  a  more 
literal  view,  say  that  the  condition  does  provide  against  exactly  what 
the  United  States  has  now  acquired  the  right  to  do,  the  case  of  the 
claimants  is  not  yet  clear. 

If  we  construe  this  language  as  the  equivalent  of  an  express  con- 
dition that  no  act  or  use  of  this  character,  even  if  necessary  for 
national  defense,  shall  ever  be  done  upon  these  lands,  would  not  such 
a  construction  defeat  itself  by  requiring  us  to  hold  the  condition  void 
as  against  public  policy?  As  has  already  been  said  in  a  former 
rescript  in  this  case: 

"Acts  done  In  the  proper  exercise  of  goyernmental  powers,  and  not  di- 
rectly encroaching  upon  private  property,  though  their  consequences  may 
impair  its  use,  are  aniversally  held  not  to  be  a  taking,*  within  the  meaning 
of  the  constitutional  provision  for  compensation.  Northern  Transp.  Oo.  y. 
City  of  Chicago.  99  U.  S.  635,  642.  25  L.  Ed,  336;  Gibson  v.  U.  S..  166  U.  S. 
269,  17  Sup.  Ct.  578,  41  L.  Ed.  986;  Meyer  v.  Caty  of  Richmond,  172  U.  S. 
82,  ly  Sup.  Ct  106,  43  L.  Ed.  374." 

In  Railroad  Co.  v.  Lowe,  114  U.  S.  525,  531,  5  Sup.  Ct.  995,  29 
L.  Ed.  264,  it  has  been  said  that : 
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The  United  States  ''possess  the  right  of  eminent  domain  within  the  states, 
using  those  terms  not  as  expressing  the  ultimate  dominion  or  title  to  prop- 
erty, but  as  indicating  the  right  to  take  property  for  public  uses,  when 
needed  to  execute  the  powers  conferred  by  the  constitution,  and  that  the  gen- 
eral  government  Is  not  dependent  upon  the  caprice  of  Individuals  or  the  will 
of  state  legislatures  In  the  acquisition  of  such  lands  as  may  be  required  for 
the  full  and  effective  exercise  of  Its  powers.    •    •    •" 

And  at  page  541,  114  U.  S.,  at  page  1004,  5  Sup.  Ct.,  and  at  page 
270,  29  L.  Ed. : 

"It  is  for  the  protection  and  Interests  of  the  states,  their  people  and  prop- 
erty, as  well  as  for  the  protection  and  interests  of  the  people  generally 
of  the  United  States,  that  forts,  arsenals,  and  other  buildings  for  public  uses 
are  constructed  within  the  states.  As  instrumentalities  for  the  execution  of 
the  powers  of  the  general  government,  they  are,  as  already  said,  exempt  from 
such  control  of  the  states  as  would  defeat  or  Impair  thehr  use  for  those  pur- 
poses." 

There  is  a  clear  distinction  between  acts  done  by  private  indi- 
viduals for  their  own  benefit  and  working  injurious  consequences, 
and  acts,  perhaps  equally  injurious,  done  for  a  public  purpose,  in  the 
execution  of  a  public  duty.  See  Northern  Transp.  Co.  v.  City  of 
Chicago,  99  U.  S.  635,  25  L.  Ed.  336.  The  restrictive  conditions  give 
these  claimants  no  right  to  go  upon  the  lands  taken  nor  to  use  them. 
The  damage  which  may  result  from  the  use  by  the  United  States  will 
not  be  the  result  of  the  taking  of  any  part  of  the  claimants'  lands,  or 
a  direct  invasion  thereof,  but  the  incidental  consequence  of  the  law- 
ful and  proper  exercise  of  a  governmental  power. 

But  it  is  said  these  claimants  have  a  property  right  which  is  valu- 
able, and  which  is  appurtenant  to  their  estates,  namely,  the  right  to 
enjoin  all  uses  of  the  property  inconsistent  with  these  conditions. 
The  difficulty  seems  to  me  to  be  in  the  contention  that  there  can  be 
any  property  right  whatever,  springing  from  private  grant,  that  the 
lands  of  another  shall  not  be  used  for  necessary  governmental  pur- 
poses. Suppose  a  deed  to  contain  the  condition  that  the  grantee's 
property  should  never  be  used  by  the  United  States  for  a  fort,  or 
by  the  state  for  a  state  capital,  armory,  or  school  house ;  would  not 
such  a- condition  on  its  face  be  void,  as  against  public  policy?  As 
each  owner  of  land  holds  his  property  subject  to  the  devesting  of  his 
title  through  the  action  of  the  state  or  of  the  United  States,  based  on 
public  necessity,  can  he  by  any  means,  directly  or  indirectly,  impose 
upon  the  state  or  the  United  States  the  burden  of  compensating  him 
•for  damage  resulting  from  that  public  use  which  does  not  directly  in- 
vade his  land?  If  the  lands  on  the  southern  end  of  Conanicut  Island 
were  held  in  fee  by  a  number  of  owners,  without  restrictive  condi- 
tions in  their  deeds,  and  the  national  government  found  it  necessary 
to  condemn  any  one  of  the  estates,  the  adjoining  owners,  or  those 
occupying  other  portions  of  the  tract,  could  recover  no  damages 
whatever  for  the  depreciation  caused  to  their  estates  by  the  public 
use.  Can  it  be  possible  that  these  owners,  by  mutual  agreements  or 
covenants  that  they  or  their  successors  in  title  will  not  do  things 
which  may  be  necessary  for  nationaL  defense,  and  by  agreeing  that 
these  things  are  noxious  and  offensive  to  them,  compel  the  United 
States  to  pay  them  for  the  right  to  do,  upon  lands  taken,  what  is 
necessary  for  the  protection  of  the  nation?  '  ' 
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•  If  such  a  right  can  exist  against  the  state  or  nation,  and  can  b*:  con- 
sidered property,  then  only  a  mere  device  of  conveyancing  is  neces- 
sary to  defeat  entirely  the  rule  that  depreciation  of  property  inci- 
dental to  a  public  use  does  not  constitute  a  "taking";  for  private 
deeds  may  then  provide  in  express  terms  against  such  uses  as  may 
be  necessary  in  case  the  government  exercises  the  right  of  eminent 
domain.  If  these  private  covenants  are,  as  against  the  government 
and  state,  to  be  recognized  as  property,  then  the  government,  by 
taking  such  uses,  takes  private  propMcrty,  and  must  make  compensa- 
tion. 

The  case  for  the  claimants  amounts  to  this:  that,  although  the 
depreciation  of  the  value  of  lands  not  directly  encroached  upon  by  a 
public  use  is  not  a  taking,  it  nevertheless  can  be  converted  into  a  tak- 
ing by  private  agreements  of  the  owners  of  lots  on  a  large  plat  that 
none  of  them  will  do  things  which  may  be  necessary  for  coast  de- 
fense. It  is  true  that  the  value  of  lands  for  summer  residences  may* 
be  increased  in  value  by  such  agreements;  but  does  it  follow  that,  if 
the  state  or  nation  desires  to  acquire  a  portion  of  such  a  tract  for  a 
public  use,  it  can  only  do  so  by  paying  all  the  owners  of  a  large  tract 
for  a  loss  of  values  due  to  the  defeat  of  their  expectation  that  in  the 
use  of  thoir  lands  they  will  forever  be  free  from  annoyances  such  as 
might  be  caused  by  governmental  operations? 

The  more  reasonable  view  would  seem  to  be  that,  if  a  number  of 
summer  residents  choose  to  locate  their  houses  upon  those  points  of 
land  which  command  the  approaches  by  sea,  they  take  the  risk  that 
such  natural  points  for  defense  will  at  some  time  be  occupied  by  the 
government;  and,  while  they  may  be  entitled  to  such  increased 
values  as  result  from  the  expectation  that  private  persons  will  not 
carry  on  offensive  occupations  on  the  tract,  they  are  not  entitled  to 
the  value  of  a  belief  or  expectation  that  the  government  will  not  ap- 
ply these  natural  points  of  defense  to  the  public  use.  While  the 
owners  may  so  contract  as  to  control  private  business,  and  thereby 
increase  the  values  of  their  estates,  they  are  not  entitled  so  to  con- 
tract as  to  control  the  action  of  the  government,  or  to  increase  the 
values  of  their  lands  by  any  expectation  or  belief  that  the  government 
will  not  carry  on  public  works  in  their  vicinity,  or  that  in  case  it  does 
it  will  compensate  them  for  the  loss  due  to  the  defeat  of  their  expecta- 
tion that  it  would  not.  Let  us  suppose  that  real  estate  owners  in  a 
seaside  town,  resorted  to  by  summer  residents,  should  tnutually 
covenant  that  no  school  house  should  be  erected  upon  their  lands, 
and  that  such  provisions  should  in  fact  enhance  the  value  of  their 
estates;  must  the  town,  in  order  to  procure  a  suitable  school  site, 
pay  for  the  depreciation  due  to  a  necessary  public  use?  It  would 
seem  entirely  immaterial  whether  private  persons  had  contracted 
with  reference  to  this  subject  or  not.  Each  landowner  holds  his 
estate  subject  to  the  public  necessity  for  the  exercise  of  the  right  of 
eminent  domain  for  public  purposes.  He  cannot  evade  this  by  any 
agreement  with  his  neighbor,  nor  can  his  neighbor  acquire  a  right 
from  a  private  individual  which  imposes  a  new  burden  upon  the  public 
an  the  exercise  of  the  right  of  eminent  domains- 
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If  the  coidition  in  question,  when  fairly  interpreted,  had  any  ap- 
plication to  such  uses  as  are  incident  to  coast  defense,  the  present 
case,  wherein  a  great  number  of  owners,  occupying  lots  remote  from 
the  proposed  fortifications,  are  making  extravagant  claims  for  dam- 
ages, would  be  an  eminently  proper  one  for  the  application  of  the 
doctrine  that  acts  done  in  the  proper  exercise  of  governmental  pow- 
ers, and  not  directly  encroaching  upon  private  property,  are  not  a 
taking,  and  that  no  contract  of  private  persons  can  make  such  acts  a 
taking,  and  that  contracts  purporting  to  do  this  are  void,  as  against 
public  policy.  But  we  do  not  think  that  this  case  calls  for  the  appli- 
cation of  this  doctrine. 

There  is  a  further  reason  for  holding  that,  fairly  construed,  these 
conditions  have  no  application  to  a  governmental  use.  It  is  pro- 
vided : 

"Said  conditions  may  be  at  any  time  enforced  by  action,  injunction,  op 
otherwise,  by  said  grantor,  its  successors  and  assigns,  against  said  grantee, 
and  his  heirs  and  assigns,  forever,  and  also  by  the  owner  or  owners,  occu- 
pant or  occupants,  for  the  time  being,  of  any  portion  of  said  Highlands,  on 
the  said  plat  thereof,  against  any  owner  or  owners,  occupant  or  occupanta, 
for  the  time  being,  of  said  granted  land,  oi  of  any  part  thereof." 

Here  is  a  right  of  abatement  which  a  court  of  equity  might  well 
enforce  against  an  individual,  but  which  in  its  nature  is  inappUcable 
where  the  lands  are  in  the  control  of  the  state  or  the  nation,  engaged 
in  the  performance  of  a  public  function.  This  limitation  of  the  rem- 
edy must  be  considered,  for  the  purposes  of  construction,  as  a  limita- 
tion upon  the  right  intended  to  be  conferred.  Parker  v.  Nightingale, 
6  Allen,  341,  349,  83,  Am.  Dec.  632. 

The  claimants  further  allege  that  before  the  condemnation  they 
had  the  right  to  the  use  of  a  portion  of  the  condemned  lands,  namely, 
lot  No.  2  on  the  plat  of  Ocean  Highlands.  The  origin  of  this  right 
is. a  certain  instrument  under  seal,  bearing  date  October  31,  1883, 
constituting  a  declaration  of  trust  by  the  Ocean  Highlands  Company 
"that  it  holds,  and  will  forever  hold,  said  parcels  of  shore  land  [one 
of  which  is  said  lot  No.  2]  in  trust  to  permit  every  owner  for  the  time 
being  of  any  portion  of  said  tract  of  land  called  'Ocean  Highlands' 
to  go  upon  said  respective  parcels,  and  to  pass  and  repass  on  and 
over  the  same,  at  pleasure."  The  company  reserved  to  itself  the 
right  to  wharf  out,  and  "to  exercise,  as  owner  of  the  fee  thereof,  any 
act  not  conflicting  with  the  trusts  hereby  declared."  I  am  of  the 
opinion  that,  by  condemnation  of  lot  No.  2,  an  actual  easement  in 
said  lot  was  extinguished,  and  that  the  claimants  are  entitled  to  just 
compensation  therefor,  although  there  is  nothing  in  the  claims  them- 
selves to  show  the  nature  and  value  of  this  right.  But  its  extinction, 
at  least,  calls  for  the  payment  of  nominal  damages.  Johnston  v. 
Railroad  Co.,  18  R.  I.  642,  29  Atl.  594,  49  Am.  St.  Rep.  800. 

It  is  also  contended  that  the  claimants  are  entitled  to  damages  for 
the  closing  of  Highland  drive ;  but  the  amended  claims  do  not  allegie 
that  the  claimants  have  any  rights  in  said  drive,  or  that  such  rights 
are  appurtenant  to  their  estates,  or  that  any  such  rights  have  been 
taken.  These  matters,  therefore,  are  not  before  the  court  for  con- 
sideration. 
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The  claims  will  be  dismissed,  except  in  so  far  as  they  relate  to  the 
extinguishment  of  a  positive  easement  to  go  upon  and  pass  and  re- 
pass in  and  over  lot  No.  2,  atid  a  decree  may  be  entered  accordingly. 


ARMOUR  V.  GREENE  COUNTY  STATE  BANE!. 
(Olrcait  Oonrt  of  Ap];>eal8,  Seventh  Circuit    January  21,  1902.) 

Na  823. 

L  Principal  and  Aoxnt— Bank  Checks— Fbaudulent  Indorsbment— Noticb 
^Nboliqencb. 

Where  a  dealer  In  com  arranged  with  a  bank  to  cash  the  checks  of 
his  purchasing  agent,  such  checks  to  be  sent  to  the  dealer  from  time 
to  time  with  drafts  for  the  amount  thereof,  and  such  agent  drew  and 
had  cashed  at  such  bank  checks  purporting  to  but  In  fact  not  represent- 
ing any  purchase  of  com.  and  Indorsed  by  himself,  and  bearing  the 
fictitious  indorsement  of  the  pretended  payee,  If  the  Indorsement  by 
such  agent  was  Irregular  It  was  the  duty  of  such  dealer,  on  the  first 
of  such  checks  being  sent  to  him  by  the  bank,  to  have  notified  the  bank 
of  such  fact  and  until  so  notified  the  bank  was  not  negligent  in  recely-' 
Ing  and  paying  such  checks. 

2,  Same— Duty  of  Principal. 

Where  a  dealer  In  com  arranged  with  a  bank  to  cash  the  checks  of 
his  agent  given  for  the  purchase  of  corn,  and  each  check  bore  a  memo- 
randum of  the  amount  purchased,  the  truthfulness  of  the  memoranda 
could  at  any  time  haye  been  tested  by  such  dealer  by  Inspecting  the 
corn  In  the  cribs,  but  It  was  no  part  of  the  duty  of  the  bank,  and  It 
could  not  be  held  responsible  If  some  of  the  checks  so  drawn  and 
cashed  by  It  did  not  represent  actual  purchases. 

8.  Banks— Depositor— RELATiONSHrp— When  Existing. 

Where  a  dealer  In  com  made  an  arrangement  with  a  bank  to  ca^  the 
checks  of  his  agent  given  for  the  purchase  of  corn,  the  bank  to  be  repaid 
the  amount  so  advanced  from  time  to  time  on  drafts  on  the  dealer,  and 
at  the  time  of  making  such  arrangement  he  deposited  a  small  sum  in 
the  nature  of  Indemnity  against  Its  advancements,  such  deposit  did  not 
create  the  relationship  of  banker  and  depositor  between  them. 

4.  Fraud  OF  Agknt— Loss  to  Innocent  Parties. 

Where  a  dealer  in  corn  arranges  with  a  bank  to  cash  the  checks  of 
his  agent  given  for  the  purchase  of  com,  and  such  agent  Issues  checks 
purporting  to  but  in  fact  not  representing  such  purchase,  and  the  bank 
in  good  faith  cashes  such  checks,  and  there  Is  no  negligence  on  the  part 
of  such  banker,  the  loss  must  fall  on  the  dealer,  who,  by  his  selection 
of  such  agent,  made  the  loss  possible. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  North- 
ern Division  of  the  Northern  District  of  Illinois. 

A.  F.  Reichmann,  for  plaintiff  in  error. 
Edward  O.  Brown,  for  defendant  in  error. 

Before  JENKINS  and  GROSSCUP,  Circuit  Judges,  and 
HUMPHREY,  District  Judge. 

GROSSCUP,  Circuit  Judge.  A  jury  having  been  waived,  this 
case  was  tried,  in  the  Circuit  Court,  by  the  court.  It  was  brought 
by  the  defendant-in-error  against  the  plaintiff-in-error  to  recover 
$2,764.11,  with  interest,  the  sum  total  of  certain  checks  drawn  by 
A.  C.  Morlan,  agent  of  Armour  &  Co.,  upon  the  defendant-in-error. 
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payable  ostensibly  to  certain  farmers  in  the  vicinity  of  Farlin,  Iowa, 
and  purporting  to  bear  their  endorsements  on  the  back.  The  en- 
dorsements were,  however,  forgeries.  The  checks  themselves  were 
false,  for,  though  on  their  face  appearing  to  have  been  given  to 
known  farmers  in  payment  of  corn,  were  never  in  fact  drawn  or  de- 
livered for  that  purpose.  They  were  dishonestly  made  by  Morlan 
in  pursuance  of  a  purpose  to  defraud  the  bank,  or  Armour  &  Co. 

It  seems  to  have  been  the  practice  of  Armour  &  Co.  to  place  pur- 
chasing agents  in  the  corn  producing  districts,  who,  buying  corn 
from  farmers,  paid  for  the  same  by  drawing  checks  upon  some  local 
bank.  By  a  corresponding  arrangement  made  with  the  bank,  such 
checks,  when  presented,  were  paid;  and  at  intervals,  when  a  num- 
ber had  accumulated,  the  bank  was  reimbursed  by  a  draft  upon  Ar- 
mour &  Co.  for  their  totals.  It  was  under  such  an  arrangement 
that  Morlan  was  operating  as  Armour  &  Co.'s  agent  at  Farlin,  and 
that  the  defendant-in-error  was  cashing  his  checks. 

At  the  beginning  of  the  season,  about  October,  1898,  Armour  & 
Co.  deposited  four  hundred  and  fifty  dollars  with  the  bank  in  the 
nature  of  indemnity  against  the  bank's  advancements  upon  the 
checks.  From  that  time  until  May,  1899,  various  checks  of  Morlan 
were  presented  and  paid,  and  transmitted  at  intervals,  together  with 
drafts  for  the  respective  aggregates.  No  loss  or  fraud  was  discov- 
ered until  April,  1899,  when  an  inspection  of  the  cribs  by  an  agent  of 
Armour  &  Co.  showed  that  they  contained  less  corn  than  the  mem- 
oranda on  the  checks  called  for.  It  was  then  found,  that  during  the 
period  covered,  Morlan  had  interspersed  with  the  genuine  checks 
these  spurious  checks,  and  had  thereby  drawn  out  of  the  bank, 
and,  through  the  bank,  from  Armour  &  Co.  $2,764.11  more  than  he 
had  actually  paid  on  account  of  corn  purchases. 

Plaintiff-in-error  contends  that  the  bank  was  guilty  of  negligence 
in  the  payment  of  the  checks  in  controversy  upon  the  forged  en- 
dorsements. And,  also,  irrespective  of  this,  urges  that  the  legal 
relationship  between  the  bank  and  Armour  &  Co.  was  that  of  banker 
and  depositor;  arguing  therefrom  that,  as  a  matter  of  law,  the 
loss  arising  from  the  payment  of  these  checks  must  fall  upon  the 
bank. 

Upon  the  question  of  negligence  the  Circuit  Court  found,  as  a 
fact,  th?it  the  negligence  of  Armour  &  Co.,  in  their  failure  to  examine 
the  checks  forwarded  to  them  by  the  bank,  materially  contributed 
to  the  loss  sued  for. 

We  find  in  the  record  no  evidence  sufficient  to  overthrow  the 
Court's  finding  of  fact  in  this  respect.  A  large  proportion  of  the 
checks  in  question  bore  the  endorsement  of  Morlan  himself.  If 
this  was  irregular,  the  bank  should  have  been  notified  by  Armour  & 
Co.  as  soon  as  the  practice  began.  In  the  absence  of  such  notice, 
Morlan's  endorsement  was  in  effect  a  certificate  by  the  drawer  of 
the  genuineness  of  the  endorsement  of  the  payee.  The  bank,  so  long 
as  it  acted  in  good  faith,  could  not  be  expected  to  look  beyond  such 
a  certificate. 

Nor  were  Armour  &  Co.,  in  another  respect,  without  fault.  The 
checks  each  bore    a  memoranda   of  the  amount  of  purchase.    The 
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period  over  which  they  ran  was  from  October  to  April.  The  truth- 
fulness of  the  memoranda  could  have  been  tested  at  any  time  by  an 
inspection  of  the  com  in  the  cribs.  Such  inspection  was  within  the 
power  of  Armour  &  .Co.,  but  not  within  the  duty  undertaken  by  the 
bank.  A  failure  to  make  it  by  the  former,  at  apt  times,  lies  at  the 
bottom  of  this  loss;  and  its  consequence  ought  not  to  be  visited 
upon  the  bank. 

Of  course,  if  the  relationship  between  the  parties  was  that  of 
banker  and  depositor,  these  facts  relating  to  negligence  are  largely 
immaterial.  But,  in  our  opinion,  such  legal  relationship  is  not  ap- 
plicable to  the  transactions  under  consideration.  Clearly,  a  deposit 
for  safe  keeping  was  not  intended,  except  to  the  extent  of  making 
the  bank  Armour  &  Co.'s  disbursing  agent.  The  transaction  more 
nearly  resembles  the  drawing  of  inland  bills  of  exchange;  in  which 
case,  it  is  well  settled,  that  the  drawee  cannot  recover  back  money 
paid  to  the  holder.     Horstman  v.  Henshaw,  li  How,  177,  13  L.  Ed. 

653- 

iN^either  of  these  legal  relationships,  however,  seem  to  exactly  fit 

the  transactions.  Armour  &  Co.  were  large  purchasers  of  corn  in 
this  and  in  pther  districts.  Though  their  transactions  could  have 
been  carried  forward  through  their  purchasing  agent  alone,  by  en- 
trusting him  with  the  custody  of  the  funds,  thejr  chose,  out  of  con- 
siderations largely  of  bookkeeping,  to  have  an  mdependent  disburs- 
ing agency.  The  disbursing  agent  was  the  bank.  Its  duty,  in  ef- 
fect, was  to  pay  for  such  corn  as  Morlan  should  report  through  his 
checks.  The  bank's  obligation  under  such  circumstances  was  that 
simply  of  ordinary  care  and  good  faith.  It  had  the  right,  in  the 
absence  of  facts  putting  it  upon  notice,  to  rely  upon  Morlan's  in- 
tegrity. It  was  intrusted  with  no  power  to  supervise  or  change  his 
methods  of  transacting  the  business  in  hand,  and,  as  has  already  been 
stated,  there  is  no  evidence  impeaching  the  bank's  good  faith,  or 
disclosing  facts  that  ought  to  have  put  it  upon  its  guard.  The  bank 
was,  therefore,  guiltless  of  negligence,  and  laying  aside,  for  the. time, 
any  consideration  of  Armour  &  Co.'s  negligence,  the  case  is  one, 
where  one  of  two  innocent  parties,  standing  in  equal  relation  as  to 
obligation,  must  suffer  through  the  fraud  of  a  third.  By  a  familiar 
maxim  of  the  law,  the  loss  in  such  case  must  fall  upon  Armour  & 
Co.,  who,  by  their  selection  of  Morlan  in  the  first  instance,  made 
the  loss  possible. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


METROPOLITAN  ST.  RY.  00.  V.  DAVIS. 

(Circuit  Court  of  Appeals,  Second  Circuit    December  13,  1901.) 

No.  66. 

Appeal— Reyibw— Discretionary  Rumi^gs. 

Tlie  action  of  a  trial  court  In  denying  a  motion  to  open  a  default  is 
not  subject  to  review  unless  an  abuse  of  discretion  is  clearly  shown. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 
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On  Application  to  Review  Order  Denying  Motion  to  Open  De- 
fault. 

Theodore  H.  Lark,  for  plaintiff  in  error. 
Geo.  C.  Bodine,  for  defendant  in  error. 

Before  WALLACE,  Circuit  Judge,  and  TOWNSEND,  District 
Judge. 

PER  CURIAM,  Affirmed  in  open  court  on  authority  of  Means 
V.  Bank,  146  U.  S.  620,  13  Sup.  Ct.  186,  36  L.  Ed.  1107;  Isaacs  v. 
U.  S.,  159  U.  S.  487,  16  Sup.  Ct.  SI,  40  L.  Ed.  229;  Goldsby  v.  U. 
S.,  160  U.  S.  70,  16  Sup.  Ct.  216,  40  L.  Ed.  343. 


Mcdonough  v.  evans  marble  co. 

(Cnrcait  Court  of  Appeals,  Sixth  Circuit    January  7,  1902.) 
No  990. 

1.  Pleading — Couktbrclaim— Striking  Out. 

In  an  action  to  recover  for  materials  famished  a  contractor  to  be  used 
In  the  construction  of  a  county  building,  defendant,  by  answer  and  cross 
petition  by  way  of  counterclaim,  alleged  a  conspiracy  between  plaintiff, 
the  county  commissioners,  and  others  to  prevent  defendant  from  carry- 
ing out  his  contract,  and  that  the  county  commissioners,  ''pretending 
that  the  defendant  was  unable  to  finish  his  contract  within  tlie  time  fixed 
by  reason  of  not  having  sufficient  material  there,  declared  said  contract 
forfeited,'*  but  did  not  allege  that  there  was  in  fact  a  failure  to  deliver 
material  which  prevented  him  from  performing  his  contract  within  the 
time.    Held,  that  there  was  no  error  in  striking  out  such  counterclaim. 

2,  Samk— Reply— BuFFiciENOY. 

Where,  in  an  action  to  recover  for  materials,  the  answer  sets  up  a 
contract,  and  avers  plaintiff's  failure  to  perform,  and  claiming  damages 
therefor,  a  reply  denying  the  averments  in  regard  to  the  contract,  and 
alleging  a  waiver  on  the  part  of  the  defendant  of  the  time  for  delivery, 
and  a  readiness  on  the  part  of  plaintiff  to  deliver,  sets  up  a  proper 
defense  to  the  answer,  and  should  not  be  stricken  out 
8.  Contracts— Payments— Custom— Evidence. 

Where  a  contractor  stated  to  a  material  man  that  this  was  the  first 
time  he  had  made  a  subcontract,  and  did  not  know  what  the  custom  was 
as  to  making  payments,  in  an  action  by  such  material  man  to  recover 
for  the  materials  furnished  to  such  contractor  it  was  not  error  to  exclude 
evidence  as  to  the  custom  of  making  payments  on  contracts  of  such 
character,  the  contract  clearly  not  being  made  with  reference  thereto. 
4  Same— Part  Perpormancb—Recovery— Charge. 

Where  a  contractor  for  materials  to  be  used  In  a  building  furnishes 
a  large  portion  of  them,  which  are  accepted  and  used,  he  may  recover 
the  value  of  such  materials,  less  the  damages  sustained  by  reason  of  his 
failure  to  perform  the  entire  contract 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  Ohio. 

The  defendant  In  eiTor  (plaintiff  below,  hereinafter  referred  to  as  plaintiff), 
through  a  correspondence  by  telegraph  dispatches  and  letters,  agreed  to 
furnish  23,000  feet  of  Italian  marble  tiling  to  the  plaintiff  in  error  (defendant 
below,  hereinafter  called  defendant)  for  33  cents  a  foot  This  tiling  was 
needed  by  the  defendant  for  the  fulfillment  of  a  contract  he  had  with  the 
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county  commissioners  of  Washington  cctmty,  Pa.,  to  furnish  and  lay  this 
tile  and  perform  other  marble  work  in  a  court  house  In  that  county.  The 
defendant  ordered  and  had  shipped  about  January  29.  1900,  10,001.5  feet,  on 
February  21,  1900,  5,208.5  feet,  and  on  February  27,  1900,  4.542.5  feet  of  tile 
on  the  contract,  after  which  no  more  tile  was  furnished.  In  January,  bef  re 
any  tile  was  shipped,  the  plaintiff  wrote,  asking  about  the  manner  of  pay- 
ments, and  on  January  16,  1900,  the  defendant  wrote  that  he  expected  to 
pay  as  he  received  estimates  on  the  work,  or,  if  the  plaintiff  preferred,  he 
would  give  an  order  on  the  county  commissioners  for  the  amount  of  the 
bill;  and  he  added  that,  as  he  had  never  sublet  any  materials  in  his  work 
before,  he  was  ignorant  of  the  custom  in  making  settlements  in  this  respect. 
The  defendant  gave  an  order  to  the  plaintiff  on  the  county  commissioners, 
which  they  refused  to  accept,  and  another  en  the  American  Bonding  &  Trust 
Company,  surety  in  the  contract  of  defendant  with  the  county  commis- 
sioners, which  it  refused  to  accept  On  May  10,  1901,  the  county  commis- 
sioners, alleging  that  the  defendant  was  not  carrying  on  his  work  in  a 
prompt  and  diligent  manner,  declared  his  contract  forfeited  under  its  provi- 
sions, and  afterwards  they  let  the  contract  to  other  parties.  The  plaintiff 
endeavored  to  get  a  settlement  with  the  defendant,  but  could  not  get  any 
communication  from  him,  or  excuse  why  he  did  not  pay  its  account,  until 
July  20, 1900,  when  It  began  this  suit  to  recover  the  price  of  the  tile  furnished 
under  the  contract  The  answer  and  cross  petition,  after  a  general  denial, 
set  up,  by  way  of  counterclaim,  an  alleged  conspiracy  between  the  plaintiff 
and  ethers  with  the  county  commissioners  and  architect  to  prevent  the  de- 
fendant from  can-ying  out  his  contract,  and  alleged  that  the  county  com- 
missioners, "pretending  that  the  defendant  was  unable  to  finish  his  contract 
within  the  time  fixed  by  his  contract  with  said  commissioners,  by  reason  of 
not  having  sufficient  material  there,  the  said  commissioners  declared  the 
said  contract  forfeited."  This  defense,  by  way  of  counterclaim,  was  stricken 
out  on  motion,  and  an  amended  answer  was  filed,  in  which  the  contract  was 
set  out  for  delivery  of  23,000  feet  of  tile  within  30  days  from  December  12, 
1899,  to  be  paid  for  out  of  estimates  upon  the  building  in  which  the  tiling 
was  to  be  put,  and  a  denial  that  the  23,000  feet  were  delivered,  and,  for  a 
second  defense,  the  counterclaim  was  repeated,  leaving  out  the  allegations 
of  conspiracy,  and  alleging  that  the  plaintiff  "did  not  furnish  said  twenty- 
three  thousand  feet,  but  only  furnished  eighteen  thousand  two  hundred  and 
nineteen  feet  and  three  inches,  quality  conforming  to  the  contract,  which 
was  put  in  said  building,  and  then  declined  to  furnish  any  more,  and  there- 
ui)on,  alleging  that  the  defendant  was.  unable  to  finish  his  contract  within 
the  time  fixed  by  the  contract  with  said  commissioners  by  reason  of  not 
having  sufficient  material  there,  and  his  inability  to  get  it  in  time,  the 
said  county  commissioners  declared  the  said  contract  forfeited."  A  third 
and  partial  defense,  that  2.556  feet  of  the  tile,  worth  $652.08,  were  defective, 
was  added.  The  plaintiff  replied  to  this  answer  and  cross  petition,  denying 
that  the  tHe  were  to  be  delivered  within  30  days,  and,  if  such  were  the 
agreement,  it  was  waived  and  modified  at  the  request  of  the  defendant  and 
denied  that  payment  was  to  be  made  out  of  estimates,  and  averring  a  willing- 
ness to  deliver  23,000  feet  of  tile  upon  performance  of  defendant's  obliga- 
tion to  pay  for  tile  already  delivered.  The  motion  made  to  strike  out  these 
allegations  of  the  reply  was  denied.  At  the  trial  the  court  declined  to  allow 
the  defendant  to  show  that  there  was  a  well-defined  custom  that  payments 
for  material  were  to  be  made  from  the  first  estimates  received  by  the  con- 
tractor. The  second  defense  was  taken  from  the  jury,  and  they  were  directed 
to  return  a  verdict  for  all  of  the  tile  not  defective  that  were  furnished  by 
the  plaintiff  at  the  contract  price.  The  jury  returned  a  verdict  deducting 
the  amount  claimed  for  defective  tile,  and  the  judgment  based  on  this  verdict 
is  brought  here  on  a  writ  of  error. 

Stanley  Matthews  and  Whittington  Underbill,  for  plaintiff  in  error. 
Dan  Thew  Wright,  for  defendant  in  error. 

Before  LURTON  and  DAY,  Circuit  Judges,  and  WANTY,  Dis- 
trict Judgfe. 
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WANTY,  District  Judge,  after  making  the  foregoing  statement, 
delivered  the  opinion  of  the  court.  The  defendant's  assignments  of 
error  all  refer  to  the  exclusion  of  the  defendant's  second  defense 
from  the  pleadings  and  from  the  consideration  of  the  jury ;  the 
refusal  of  the  court  below  to  strike  out  the  allegations  relating  to 
waiver  of  delivery  in  30  days,  and  readiness  to  perform  on  the  part 
of  the  plaintiff;  the  exclusion  of  testimony  tending  to  show  a  well- 
known  and  universal  custom  that,  in  the  absence  of  an  express 
agreement  to  the  contrary,  payments  in  this  class  of  contracts  shall 
be  made  from  the  first  estimates  furnished  the  contractor ;  and  the 
refusal  of  the  court  to  charge  the  jury  that  failure  to  furnish  the 
whole  amount  of  tile  contracted  for,  precluded  a  recovery  for  any 
part  delivered,  unless  delivery  had  been  waived  or  prevented  by  the 
defendant. 

1.  The  contract  provided  for  furnishing  23,000  feet  of  tile,  and 
the  plaintiff  knew  that  it  was  ordered  for  the  purpose  of  being 
laid  in  the  Washington  county  court  house.  None  of  this  tile  was 
shipped  within  30  days,  as  provided  in  the  correspondence,  owing 
to  failure  on  the  part  of  the  defendant  to  furnish  shipping  direc- 
tions. It  was,  however,  shipped  as  ordered  by  the  defendant,  who 
was  urged  by  the  plaintiff  to  send  shipping  directions,  so  that  the  tile 
might  be  gotten  out  of  its  way.  Under  the  testimony  in  the  case, 
there  seems  to  be  no  foundation  for  the  allegation  that  a  failure  to 
furnish  tile  prevented  the  defendant  from  performing  his  contract 
with  the  Washington  county  commissioners,  and  in  the  pleading 
which  was  stricken  out,  and  the  amended  pleading  which  remained, 
such  an  allegation  seems  to  have  been  carefully  avoided.  It  is 
alleged  that  a  failure  to  deliver  the  tile  gave  the  county  commission- 
ers an  excuse  for  their  action;  and  "thereupon,  alleging  that  the 
defendant  was  unable  to  finish  his  contract  within  the  time  fixed 
by  his  contract  with  said  commissioners  by  reason  of  not  having 
sufficient  material  there,  and  his  inability  to  get  it  in  time,  the  said 
county  commissioners  declared  the  said  contract  forfeited."  This 
does  not  allege  that  a  failure  to  deliver  the  tile  prevented  the  defend- 
ant from  fulfilling  his  contract  with  the  county  commissioners,  but 
only  that  the  county  commissioners  so  alleged,  and  such  a  defense 
never  seems  to  have  been  thought  of  until  this  action  was  com- 
menced. The  correspondence  in  regard  to  the  payment  of  plain- 
tiff's bill  for  the  tile  furnished  is  devoid  of  any  intimation  that  all  the 
tile  had  not  been  shipped  as  ordered,  or  that  any  failure  to  ship  tile 
had  embarrassed  the  defendant  in  fulfilling  his  contract.  If  this 
was  the  reason  payment  was  not  made,  it  should  have  been  stated 
when  the  voluminous  correspondence  on  that  subject  took  place, 
and  not  for  the  first  time  in  a  pleading  after  litigation  had  begun. 
Railway  Co.  v.  McCarthy,  96  U.  S.  258,  24  L.  Ed.  693.  There  was 
no  error  in  striking  out  this  defense  from  the  first  answer  and  cross 
petition,  as  it  was  not  properly  pleaded,  and  there  was  no  error  in 
taking  it  from  the  consideration  of  the  jury  on  the  trial,  as  there 
was  no  evidence  to  support  it. 

2.  The  amended  answer  set  up  a  contract,  and  averred  plaintiff's 
failure  to  perform  it,  and  alleged  large  damages  for  such  failure,  which 
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were  sought  to  be  recovered.  The  reply,  by  way  of  defense,  denied 
the  averments  of  the  answer  in  regard  to  the  contract,  and,  among 
other  things,  averred  a  waiver  on  the  part  of  the  defendant  of  the 
time  for  delivery  of  the  tile  and  the  amount  to  be  delivered,  and 
averred  a  readiness  on  the  part  of  the  plaintiff  to  deliver.  This 
was  proper  as  a  defense  to  the  allegations  set  up  by  the  defendant 
in  its  answer,  and  the  court's  refusal  to  strike  it  out  on  motion  of 
the  defendant  was  not  error. 

3.  The  testimony  in  regard  to  the  custom  of  making  payments  on 
contracts  of  this  character  from  the  first  estimates  given  the  con- 
tractor was  properly  excluded.  The  proof  of  such  a  custom  is  ad- 
missible for  the  purpose  of  showing  that  the  contract  was  entered 
into  with  reference  to  it,  and  it,  therefore,  became  a  part  of  the 
agreement.  Even  if  the  witnesses  were  qualified  to  testify  to  the 
existence  of  such  a  custom  in  the  trade,  the  letter  written  by  the 
defendant,  in  which  he  stated  that  he  was  ignorant  of  the  custom  in 
making  such  settlements,  made  the  testimony  inadmissible,  be- 
cause it  showed  affirmatively  that  the  contract  was  not  made  with 
reference  to  such  a  custom  as  he  sought  to  show  existed.  Evidence 
of  a  usage  is  not  admissible  if  it  appears  that  it  was  unknown  at 
the  time  of  the  contract  to  the  party  setting  it  up  and  seeking 
its  benefits ;  for  in  such  a  case  there  would  be  no  presumption  that 
the  contract  was  made  with  reference  to  it.  Lawson,  Usages  & 
Cust.  58;  Silk  Co.  V.  Fair,  112  Mass.  354;  Daun^v.  Brewery  Co., 
L.  R.  8  Eq.  155. 

4.  The  requests  to  charge  presented  by  the  plaintiff,  and  refused  by 
the  court  below,  were  based  on  the  thebry  that,  the  contract  being 
entire,  no  recovery  could  te  had  for  the  tile  delivered,  accepted, 
and  placed  in  the  building,  unless  the  delivery  of  the  balance  cov- 
ered by  the  contract  had  been  waived  or  prevented  by  the  defendant. 
These  requests  are  based  on  the  cases  which  hold  that  nothing  can 
be  recovered  for  part  performance  of  an  entire  contract  unless  full 
performance  has  been  waived  or  prevented,  which  cases  are  collected 
in  note  19  to  section  1032,  2  Benj.  Sales,  where  the  more  modern 
rule  laid  down  in  Britton  v.  Turner,  6  N.  H.  481,  26  Am.  Dec.  713, 
and  followed  by  the  great  weight  of  authority  in  this  country  since, 
is  also  discussed  and  approved.  This  rule  is  that  a  party  who  has 
failed  to  perform  his  contract  in  full  may  recover  compensation  for 
the  part  performed,  less  the  damages  occasioned  by  his  failure. 
The  contract  here  was  for  the  sale  and  delivery  of  tile,  of  which 
19,752.5  feet  were  delivered  and  accepted,  and  the  plaintiff  was  en- 
titled to  payment  for  the  tile  actually  received  and  appropriated  by 
the  defendant,  less  the  damages  occasioned  by  his  failure  to  deliver 
the  balance.  2  Benj.  Sales,  §  1032,  and  the  large  list  of  cases  cited 
in  note  19;  Saunders  v.  Short,  30  C.  C.  A.  462,  86  Fed.  225,  and 
cases  cited  in  that  opinion. 

There  was  no  proof  of  damages  sustained  by  failure  of  plaintiff 
to  deliver  the  remainder  of  the  tile,  and  the  instruction  of  the  court 
to  render  a  verdict  for  the  tile  delivered,  less  the  amount  found  to 
be  defective^  was  correct,  and  the  judgment  is  affirmed. 
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SPENCER  V.  DUPLAN  SILK  CO. 

(Circuit  Court,  E.  D.  Pennsylyania.    January  15,  1902.) 

No.  0. 

L  Building  Contract— A ncniTKCT's  Certiftcatb. 

^rhere  a  building  contract  proyided  for  a  certificate  by. the  architect^ 
on  failure  of  a  contractor,  authorizing  the  owner  to  terminate  the  con- 
tract, a  certificate  given  by  one  claiming  to  be  the  overseer  and  con.- 
tractor  for  the  architects  was  insufiicient  for  that  purpose,  where  there 
was  no  evideuce  that  he  occupied  such  position,  or  was  authorized  to  act 
for  them  In  such  a  maimer. 

8L  Forfeiture. 

Where  a  building  contract  provided  that,  if  the  architects  should  cer- 
tify that  a  failure  of  the  contractor  was  sufficient  ground  for  such  action, 
the  owner  should  be  at  liberty  to  terminate  the  contract,  such  certificate 
should  be  made  only  on  the  knowledge  of  the  architects;  and  a  certifi- 
cate reciting  that  it  is  based  on  information  received  from  the  owner's 
agent  is  insufficient  to  Justify  a  forfeiture. 

8.  Same— Notice— Sufficiency. 

Where  a  building  contract  provides  that  in  a  certain  contingency  the 
owner  may  either  enter  on  the  premises  and  take  -  possession,  for  the 
purpose  of  completing  the  work,  of  all  tools  and  appliances  thereon,  or 
employ  any  other  person  to  finish  the  work  and  to  provide  the  materials 
therefor,  a  notice  that  the  contract  is  declared  terminated,  and  that  the 
owner  will  take  possession  of  the  premises  for  the  purpose  of  completr 
Ing  the  work,  is  not  sufficient  to  Justify  the  taking  of  the  contractor's 
materials.        ' 

4.  Same— Bankruptcy— Materials    of    Bakkruft    Contractor  —  Right  op 

Owner.  , 

A  building  contractor,  having  a  large  quantity  of  materials  on  the 
ground  intended  for  the  building,  was  adjudged  a  banlarupt,  on  his  vol- 
untary petition,  two  days  after  the  owner  had  declared  the  contract 
terminated,  and  two  days  before  such  owner  took  possession  of  such 
material,  claiming  the  right  to  do  so  under  the  provisions  of  the  contract, 
which  had  not  been  recorded.  Held,  under  Bankr.  Act,  §  G7a,  providing 
that  claims  which,  for  want  of  record  or  for  other  reasons,  would  not 
have  been  valid  liens  as  against  the  claims  of  the  creditors  of  the  bank- 
rupt shall  not  be  liens  as  against  his  estate,  that  such  owner  had  no 
right  to  such  materials  as  against  the  trustee. 

5.  Same— Advance  by  Owner— Lien. 

Where  the  owner  of  a  building  advanced  more  money  to  the  con- 
tractor than  was  required  by  the  contract,  believing  that  the  material 
on  the  ground  was  sufficient  security  therefor,  but  took  no  possession 
of  such  material  until  after  the  contractor  was  adjudged  a  bankrupt 
such  owner  acquired  no  lien  on  such  material  by  reason  of  such  advance, 
as  against  the  trustee. 

Motion  by  Defendant  for  Judgment  Non  Obstante  Veredicto. 

R.  E.  Wright  and  T.  M.  B.  Hicks,  for  plaintiff. 
Frank  Jacobs  and  W.  J.  Turner,  for  defendant. 

J.  B.  McPHERSON,  District  Judge.  The  facts  in  this  case  were 
not  disputed,  and  may  be  briefly  outlined  as  follows:  Bennett  & 
Rothrock,  who  were  contractors  and  builders,  had  agreed  to  erect 
a  silk  mill  for  the  defendant  in  Hazleton,  Pa.  The  fifth  article  of 
the  contract  is  in  these  words: 

"Art  V.  Should  the  contractor  at  any  time  refuse  or  neglect  to  supply 
a  sufficiency  of  skilled  workmen,  or  of  materials  of  the  proper  quality,  or 
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fatt  In  any  respect  to  inrosecute  the  work  with  promptness  and  diligence,  or 
fail  In  the  performance  of  any  of  the  agreements  herein  contained,  such  re- 
fusal, n«glect,  or  failure  being  certified  by  the  architects,  the  owner  shall  be 

at  liberty,  after days'  written  notice  to  the  contractor,  to  provide  any 

such  labor  or  materials,  and  to  deduct  the  cost  thereof  from  any  money  then 
due  or  thereafter  to  become  due  to  the  contractor  under  this  contract;  and 
if  the  architects  shall  certify  that  such  refusal,  neglect,  or  failure  is  suf- 
ficient ground  for  such  action,  the  owner  shall  be  at  liberty  to  terminate  the 
employment  of  the  contractor  for  the  said  work,  and  to  enter  upon  the 
premises  and  take  possession,  for  the  purpose  of  completing  the  work  com- 
prehended under  this  contract,  of  all  mat^ials,  tools,  and  appliances  thereon, 
an^to  employ  any  other  person  or  persons  to  finish  the  work,  and  to  pro- 
viSS  the  materials  therefor;  and,  in  case  of  such  discontinuance  of  the  em- 
ployment of  the  contractor,  he  shall  not  be  entitled  to  receive  any  furthw 
payment  under  this  contract  until  the  said  work  shall  be  wholly  finished, 
at  which  time,  if  the  unpaid  balance  of  the  amount  to  be  paid  under  this 
contract  shall  exceed  the  expense  incurred  by  the  owner  in  finishing  the 
work,  such  excess  shall  be  paid  by  the  owner  to  the  contractor,  but  if  such 
expense  shall  exceed  such  unpaid  balance  the  contractor  shall  pay  the  dif- 
ference to  the  owner.  The  expense  incurred  by  the  owner  as  herein  provided, 
either  for  furnishing  materials  or  for  finishing  the  work,  and  any  damage 
incurred  through  such  default  shall  be  audited  and  certified  by  the  archi- 
tects, whose  certificate  thereof  shall  be  conclusive  upon  the  parties." 

Tlie  contract  was  not  recorded,  and  there  is  no  evidence  that  any 
of  the  creditors  knew  of  its  provisions.  On  January  13,  1901,  a 
large  quantity  of  building  material  was  upon  the  ground  in  the 
neighborhood  of  the  mill ;  having  been  brought  to  that  point  for  the 
purpose  of  being  built  into  the  structure  in  accordance  with  the 
contract.  This  material  was  the  absolute  property  of  Bennett  & 
Rothrock;  having  been  bought  with  their  money,  or  on  their 
credit,  and  delivered  to  them  without  conditions.  Upon  January 
13th,  Bennett  &  Rothrock,  having  filed  a  voluntary  petition,  were 
duly  adjudged  bankrupts ;  and  W.  H.  Spencer,  the  present  plaintiff, 
was  afterwards  elected  their  trustee.  He  thereupon  demanded  de- 
livery of  the  material  from  the  defendant,  by  whom  possession  had 
been  taken,  but  delivery  was  refused,  and  the  material  was  con- 
verted to  the  defendant's  use  by  being  built  into  the  mill.  This 
action  of  trover  was  accordingly  begun  to  recover  the  value  of 
the  property  thus  converted. 

Two  defenses  are  urged  to  the  suit,  of  which  the  first  is  founded 
on  the  fifth  article  of  the  contract,  and  upon  certain  action  taken 
thereunder.  This  action  was  as  follows:  E.  J.  Lipps  is  named  in 
the  contract  as  general  manager  of  the  defendant  company,  and 
William  Steele  &  Son  as  architects ;  these  three  persons  being  em- 
powered to  act  for  the  purposes  of  the  contract  as  agents  of  the 
silk  company.  Early  in  January,  owing  to  the  increasing  financial 
difficulties  of  Bennett  &  Rothrock,  work  on  the  building  had  nearly 
ceased ;  and  on  January  6th,  or  perhaps  even  earlier,  the  contractors 
practically  abandoned  the  enterprise.  On  January  nth  Mr.  Lipps, 
whose  office  was  in  South  Bethlehem,  some  miles  distant  from  Hazle- 
ton,  addressed  the  following  letter  to  the  defendant : 

••South  Bethlehem,  January  11,  1900. 
"Duplan  Silk  Company,  New  York  City,  N.  Y.:    I,  the  undersigned,  acting 
as  overseer  and  contractor  for  the  architects  of  the  Duplan  Silk  Company 
building,  in  course  of  construction  at  Hazleton,  Pennsylvania,  do  hereby 
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certify  that  the  contractors,  Bennett  ft  Rothrock,  of  WUHameport,  Pa.. 
through  their  failure  since  January  8.  1900,  to  prosecute  the  work  on  said 
buildings  in  accordance  with  their  contract  with  said  Duplan  Silk  Company 
under  date  of  August  30,  1899,  have  giren  Just  cause  for  the  owners  to 
terminate  said  contract  as  provided  therein.  E.  J.  Lipps." 

This  letter  states  that  Mr.  Lipps  was  acting  as  "overseer  and 
contractor  for  the  architects  for  the  Duplan  Silk  Company  building 
in  course  of  construction  at  Hazleton,  Pa.,"  but  there  is  no  evi- 
dence that  he  had  any  such  authority  to  act  for  the  architects.  He 
himself  did  not  so  testify,  nor  were  the  architects  called  to  coriyb- 
orate  the  allegation  contained  in  the  letter;  while  the  contract "^ae- 
clares  him  to  be,  what  in  truth  he  was,  the  general  manager  of  the 
defendant,  and  one  of  its  agents  for  the  purposes  of  the  contract. 
The  letter  just  quoted  was  delivered  by  Mr.  Lipps  to  himself  as 
the  general  manager  of  the  defendant,  and  thereupon,  acting  now 
as  the  Duplan  Silk  Company,  he  wrote  and  mailed  to  Bennett  & 
Rothrock,  upon  the  same  day,  the  following  letter : 

"South  Bethlehem,  January  11,  1900. 
"Messrs.  Bennett  &  Rothrock,  WlUiamsport,  Pa. — Dear  Sirs:    Inclosed  we 
send  you  a  notification  forwarded  to'  us  by  Mr.  E.  J.  Lipps,  who  acts  as 
contractor  and  overseer  for  the  architects  in  the  construction  of  the  mill  at 
Hazleton. 

"Yours,  truly,  Duplan  Silk  Company." 

This  letter  was  inclosed  with  a  communication  also  written  by 
Mr.  Lipps,  the  "notification"  referred  to  therein  being  the  first  of 
the  letters  just  quoted: 

"South  Bethlehem,  January  11,  1900. 
"Messrs.  Bennett  &  Rothrock,  Williamsport  Pa. — Gentlemen:  We  hereby 
notify  you  that  on  aecotmt  of  your  failure  or  inability  to  prosecute  the  work 
on  our  silk  mill  building  at  Hazleton,  Pa.,  according  to  our  contract  dated 
August  30th,  1899,  we  hereby  terminate  the  said  contract,  and  we  will  enter 
and  take  possession  of  above-named  premises  on  Monday,  January  15.  1900, 
for  the  purpose  of  completing  the  work  comprehended  under  said  contract 
in  accordance  with  provisions  made  therein. 

"Yours,  truly,  Duplan  Silk  Company. 

**B.  J.  I/ipps,  General  Manager." 

After  these  communications  had  been  written  and  sent,  Mr.  Lipps 
came  to  Philadelphia,  where  the  architects  lived,  and  obtained  from 
them  the  following  paper: 

"Philadelphia,  January  11,  1900. 

"Whereas,  we  are  informed  by  B.  J:  Lipps,  general  manager  for  Duplan 
Silk  Company,  and  who  has  been  In  charge  of  the  construction  of  a  certain 
building  in  Hazleton,  Pa.,  which  has  been  in  the  course  of  erection  under  a 
contract  entered  into  between  Duplan  Silk  Company  and  Bennett  &  Rothrock, 
contractors,  that  the  contractors,  in  violation  of  their  said  contract,  have 
since  January  6th  abandoned  work  upon  the  said  contract,  and  that  he  has 
notified  the  contractors  of  the  intention  of  the  Duplan  Silk  Company  to 
terminate  the  employment  of  the  contractors  and  to  complete  the  operation^ 
we  hereby  certify  our  approval  of  said  action,  and  declare  that  the  neglect 
and  failure  of  the  contractors  was  sufficient  ground  for  the  same. 

"Wm.  Steele  &  Son." 

This  certificate  is  dated  January  nth,  and,  in  the  absence  of  defi- 
nite evidence  to  the  contrary,  that  date  may  be  assumed  to  be 
correct,  aUhough  I  have  no  doubt  that  the  certificate  was  not  ob- 
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tained  until  a  later  day.  At  all  events,  it  was  the  last  step  in  the 
transaction,  instead  of  the  first.  Pursuant  to  these  notices,  the 
defendant  entered  upon  the  premises,  and  on  January  15th  took  pos- 
session of  the  material  heretofore  referred  to ;  this  being  two  days 
after  the  title  of  the  bankrupts  had  passed  by  operation  of  law  to 
their  trustee. 

It  must  be  conceded,  I  think,  that  there  are  serious  difficulties  in 
the  defendant's  path.  In  the  first  place,  the  express  terms  of  article 
5  make  the  architects'  certificate  a  condition  precedent  to  the  term- 
ination of  the  employment,  and  it  appears  by  the  undisputed  evidence 
that  no  such  certificate  had  been  given  at  the  tiipe  the  contractors 
were  notified  that  their  employment  had  been  brought  to  an  end.  It 
is  true  that  Mr.  Lipps  professed  to  give  such  a  certificate  as  "over- 
seer and  contractor  for  the  architects,"  but,  as  I  have'  already  stated, 
there  is  no  evidence  that  he  occupied  this  position,  or  was  authorized 
to  act  for  them  in  such  a  matter.  On  the  contrary,  the  clear  evi- 
dence is  that  he  was  simply  the  general  manager  of  the  defendant, 
and  one  of  the  overseers  of  the  building  upon  its  behalf.  Neither,  I 
think,  can  the  certificate  of  the  architects,  assuming  it  to  have  been 
given  on  January  nth,  be  properly  regarded  as  a  ratification  of  Mr. 
Lipps'  previous  action;  for  the  contract,  as  I  think,  certainly  con- 
templates that  the  architects  shall  act  upon  their  own  knowledge  in 
giving  a  certificate  that  is  to  be  followed  by  such  serious  conse- 
quences to  the  contractors,  while  it  will  be  observed  that  the  archi- 
tects do  not  profess  to  act  upon  what  they  themselves  have  observed 
of  the  contractors'  failure  to  go  on  with  the  work,  but  plant  them- 
selves distinctly  upon  the  information  that  is  said  to  have  been  re- 
ceived from  Mr.  Lipps.  It  is  doubtful  whether  such  a  certificate  is 
sufficient  to  sustain  a  forfeiture  of  the  contractors'  property,  and  the 
decision  of  the  case  might,  perhaps,  be  put  upon  this  ground ;  but 
there  are  other  difficulties  that  seem  to  be  as  serious,  and  one  of 
them,  perhaps,  even  more  difficult  to  overcome.  The  fifth  article  of 
the  contract,  it  will  be  noticed,  provides  that  the  company  may,  in  a 
certain  contingency,  "enter  upon  the  premises  and  take  possession, 
for  the  purpose  of  completing  the  work  comprehended  under  this 
contract,  of  all  materials,  tools,  and  appliances  thereon,  and  to  em- 
ploy any  other  person  or  persons  to  finish  the  work,  and  to  provide 
the  materials  therefor."  This  clause  contemplates  that  the  silk  com- 
pany might  do  either  one  of  two  things ;  It  might  enter  upon  the 
premises  and  use  the  material  there  to  be  found  for  the  purpose  of 
completing  the  work,  or  it  might  enter  upon  the  premises  and  provide 
its  own  material  for  the  same  purpose.  Now,  it  is  plain  from  the 
foregoing  notices  that  the  declared  purpose  of  the  company  is  simply 
to  "enter  and  take  possession  of  the  above-named  premises,"  and 
that  nothing  whatever  is  said  about  an  intention  to  take  possession 
of  the  contractors'  material.  Under  this  ambiguous  declaration, 
therefore,  the  entry  might  well  be  regarded  as  being  simply  for  the 
purpose  of  providing  other  material  and  going  on  with  the  work; 
and  I  think  it  very  doubtful  whether  such  a  notification,  which  must, 
of  course,  be  strictly  construed,  as  the  purpose  was  to  enforce  a  for- 
feiture, was  sufficient  to  justify  the  silk  company  in  taking  possession 
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of  the  contractors'  bricks,  lumber,  and  other  property  on  the  ground. 

But  in  addition  to  these  difficulties  there  is  the  more  serious  ob- 
jection that,  even  if  the  silk  company  is  to  be  regarded  as  having 
correctly  attempted  to  exercise  a  privilege  reserved  to  it  by  the  con- 
tract, nevertheless  that  privilege  cannot  be  successfully  invoked 
against  the  title  of  the  trustee  in  bankruptcy.  It  is  urged  by  the 
company  that  the  title  of  the  trustee  is  no  greater  than  the  title  of  the 
bankrupts,  and  that,  as  the  privilege  reserved  by  the  fifth  article  of 
the  contract  could  undoubtedly  have  been  enforced  against  the  bank- 
rupts themselves,  it  is  enforceable  against  the  trustee  also.  It  is,  no 
doubt,  true,  speaking  generally,  that  under  section  70a,  Bankr.  Act, 
the  trustee  takes  fto  better  title  to  the  property  than  the  bankrupt 
himself  possessed;  but  there  are  exceptions  to  this  statement,  as 
plainly  appears-  from  other  provisions  of  the  act.  Under  certain 
circumstances  the  trustee  is  the  representative  of  the  creditors,  rather 
than  of  the  bankrupt,  in  relation  to  the  property  of  the  estate,  and  he 
may  unquestionably  exercise  rights  and  enforce  a  title  that  the  bank- 
rupt himself  could  neither  enforce  nor  exercise.  For  example,  with 
regard  to  property  that  the  bankrupt  has  fraudulently  transferred, 
the  trustee  may  undoubtedly  recover  it  for  the  estate,  although  it  is 
also  undoubted  that  the  bankrupt  himself  could  not  undo  his  own 
fraudulent  transaction.  So,  also,  it  is  provided  by  the  act,  in  section 
67a, — ^and  this  closely  concerns  the  subject  now  in  hand, — ^that 
"claims  which  for  virant  of  record  or  for  other  reasons  would  not  have 
been  valid  liens  as  against  the  claims  of  the  creditors  of  the  bankrupt 
shall  not  be  liens  against  his  estate."  Whatever  may  be  the  char- 
acter of  the  right  or  the  privilege  reserved  to  the  defendant  com- 
pany by  the  fifth  article  of  the  contract,  it  cannot  be  more  binding  up- 
on the  bankrupt  estate  than  if  it  were  a  lien,  and  it  may  therefore 
properly  be  treated  as  if  that  were  its  true  nature.  Under  the  law 
of  Pennsylvania,  as  repeatedly  declared  by  its  highest  court,  it  is 
beyond  controversy  that  this  right  to  take  possession  of  the  bank- 
rupts' material  could  not  have  been  enforced  against  other  creditors 
of  the  bankrupts  seeking  to  enforce  their  own  claims  by  appropriate 
legal  process.  If,  for  example,  another  creditor  of  the  bankrupts  had 
obtained  judgment  against  them,  and  had  levied  upon  the  property  in 
question,  the  silk  company  could  not  have  defeated  the  execution  by 
attempting  to  exercise  its  right  to  take  possession  of  the  bankrupts' 
material.  Secret  liens  against  property  are  obnoxious  to  the  law 
of  Pennsylvania,  and,  at  the  best,  the  privilege  now  sought  to  be 
invoked  by  the  silk  company  was  a  secret  lien,  not  made  known  to 
the  public  by  being  put  upon  record, — indeed,  there  is  no  provision 
of  law  for  recording  such  contracts, — ^and  not  actually  disclosed  to 
the  creditors,  so  far  as  appears  from  the  testimony  now  before  the 
court.  I  think,  therefore,  it  is  clear  that  the  trustee,  under  section 
67a,  is  entitled  to  invoke  the  aid  of  the  law  of  Pennsylvania  to  pre- 
vent the  enforcement  of  this  privilege,  although  the  bankrupts  them- 
selves might  not  have  been  allowed  so  to  do ;  and,  if  the  Pennsyl- 
vania law  upon  this  subject  is  applicable,  there  can  be  no  doubt  that 
the  defense  now  under  discussion  is  unavailing. 

The  second  defense  only  needs  a  f^w  words.    It  was  proved  that 
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in  December,  1900,  the  bankrupts  applied  to  the  silk  company  for  an 
advance  of  money,  and  that  the  company  advanced  them  $15,000 
more  than  the  contract  required,  believing — so  it  was  testified  by 
Mr.  Lipps — ^that  the  material  upon  the  ground  was  sufficient  security 
for  this  sum.  It  is  urged  that  this  transaction  was  equivalent  to  a 
pledge  of  this  material,  and  therefore  that  the  company  was  justi- 
fied in  taking  possession  of  it  in  repayment  of  the  advance.  The 
testimony,  in  my  opinion,  does  not  justify  such  a  conclusion.  It 
does  not  show  that  a  contract  of  pledge  was  made  between  the  bank- 
rupts and  the  company ;  but,  at  the  most,  only  shows  that  the  com- 
pany probably  believed  that,  if  the  contractors  should  get  into  diffi- 
culties, there  was  enough  material  on  the  ground  that  could  be  taken 
possession  of  by  the  company  under  the  fifth  article  to  reimburse  the 
sum  advanced.  Even  assuming,  however,  that  a  contract  of  pledge 
was  actually  made,  it  would  be  ineffective,  because  no  possession  was 
ever  taken  by  the  silk  company  under  the  contract ;  and  therefore  if, 
under  such  circumstances,  any  lien  could  be  said  to  exist,  it  would  be 
a  secret  lien,  and,  like  the  privilege  reserved  under  the  fifth  article, 
would  also  be  stricken  down  by  the  Pennsylvania  law  in  favor  of 
other  creditors. 

It  is,  I  think,  unnecessary  to  pursue  the  subject  further.  In  my 
opinion,  the  plaintiff  is  entitled  to  recover,  and  the  defendant's  mo- 
tion for  judgment  notwithstanding  the  verdict  is  accordingly  refused. 


In  re  COLUMBIA  REAL  ESTATE  CO. 

SPANG,  CHALFANT  &  CO.  v.  TAYLOR  et  al. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    January  8,  1002.) 

No.  776. 

1,  Bankruptcy— AppEiiLATB  Jttrtsdiction— Decisions  Review abt.b. 

Under  Bankr.  Act  1898,  §  24a,  which  invests  the  circuit  court  of  ap- 
peals with  ''appellate  Jurisdiction  of  controversies  arising  in  bankruptcy 
proceedings  from  the  courts  of  bankruptcy  from  which  they  have  ap- 
pellate jurisdiction  in  other  cases,*'  the  question  whether  an  order  made 
in  a  bankruptcy  proceeding,  aside  from  those  specifically  enumerated 
in  section  25,  is  appealable,  depends  upon  whether  it  is  a  final  order 
or  decree  of  a  district  court,  such  as  the  circuit  court  of  appeals  is 
given  jurisdiction  to  review  by  section  6,  Act  March  3,  1891,  creating 
such  courts.  1 

8.  Same— Dismissal  of  Intervention. 

A  stranger  to  proceedings  In  Involuntary  bankruptcy  against  a  corpor- 
ation, after  the  adjudication,  filed  a  petition  in  intervention  asking  that 
the  adjudication  be  set  aside  as  having  been  irregularly  granted  and  on 
an  insufficient  petition.  The  intervener  did  not  claim  to  be  a  creditor 
of  the  bankrupt,  but  alleged  that  it  had  an  equitable  lien  on  real  estate 
which  stood  in  the  name  of  a  third  person,  but  was  in  equity  the  prop- 
erty of  the  bankrupt,  which  lien  was  acquired  through  the  ostensible 
owner,  without  knowledge  of  the  rights  of  the  bankrupt  in  the  property. 
Held,  that  a  dismissal  of  the  petition  on  demuiTer  was  not  a  final  de- 
cision upon  the  merits  of  the  petitioner's  rights  as  an  equitable  mort- 

lAppeal  and  review  in  bankruptcy  cases,  see  note  to  In  re  Eggert,  43  0.  0, 
A.  9. 
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gagee,  and  the  case  was  therefore  within  the  general  mle  that  the  denial 
of  the  right  to  Intervene  was  not  appealable. 

8.  Samb— Vacating  Adjudication— Who  May  Apply. 

A  petition  to  vacate  and  set  aside  an  adjudication  of  bankruptcy,  duly 
made  in  an  involuntary  proceeding,  though  treated  as  an  equitable  bill 
of  review,  can  be  maintained  only  by  the  bankrupt  or  by  a  creditor 
having  a  provable  claim  against  him. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Indiana. 

The  Columbia  Real  Estate  Company,  an  Indiana  corporation,  was  ad- 
judged a  bankrupt  on  the  petition  of  three  creditors,— Henry  A.  Taylor,  the 
Burt-Terry  Stationery  Company,  and  the  Henry  Taylor  Lumber  Company,— 
alleging  the  insolvency  of  the  corporation,  *'and  that  it  has  admitted  in 
writing  its  inability  to  pay  its  debts  and  its  willingness  to  be  adjudged  a 
bankrupt  on  that  ground."  An  adjudication  of  bankruptcy  was  entered 
on  March  2,  1900,  being  the  same  day  the  petition  therefor  was  filed,  and  on 
April  27,  1900,  the  appellant.  Spang,  Chalfant  &  Co.,  a  Pennsylvania  corpora- 
tion, with  leave  of  the  court,  tiled  its  Intervening  petition  to  have  such  ad- 
judication, vacated  and  set  aside  for  alleged  insufficiency  of  both  petition 
and  proofs  upon  which  the  same  was  granted,  and  for  the  further  reason 
that  the  adjudication  was  premature.  The  ihtervener  claims  no  indebtedness 
against  the  banlurupt  corporation,  but  its  petition  sets  forth  a  claim  by  way 
of  security  upon  certain  real  estate  of  which  the  title  was  taken  in  the 
name  of  one  Oscar  P.  Benjamin,  but  "in  equity  said  land  is  the  property  of 
the  said  Columbia  Real  Estate  Company,"  and  avers  the  intention  of  the 
trustee  in  bankruptcy  to  "take  steps  to  recover  said  real  estate,*'  and  "subject 
the  same  to  the  payment**  of  creditors  of  the  bankrupt  If  the  bankruptcy 
proceeding  is  maintained.  The  nature  of  the  appellant's  claim  of  interest 
in,  and  security  upon,  the  real  estate,  as  stated,  is  substantially  this:  That 
O.  P.  Benjamin  was  president  and  principal  stockholder  of  the  bankrupt 
corporation  and  of  another  corporation,  O.  P.  Benjamin  Manufacturing  Com- 
pany, and  the  real  estate  referred  to  was  acquired  in  an  exchange  for  prop- 
erty owned  by  the  bankrupt  corporation,  but  the  title  to  the  real  estate 
thus  acquired  was  taken  in  the  individual  name  of  O.  P.  Benjamin;  that 
the  O.  P.  Benjamin  Manufacturing  Company  was  Indebted  to  the  Intervener 
company  in  the  sum  of  $2,621.52,  and  payment  thereof  had  been  extended 
upon  agreement  by  O.  P.  Benjamin  that  he  would  secure  the  same  upon  his 
real  estate  if  not  paid  at  the  expiration  of  the  extended  ttme,  in  accordance 
with  a  note  then  made  by  the  debtor  corporation  and  indorsed  by  said  Ben- 
jamin; that,  such  note  being  unpaid  at  maturity,  an  agreement  was  en- 
tered into  December  1,  1890,  through  one  Bone,  who  was  agent  of  the  debtors 
for  the  purpose,  whereby  new  notes  of  the  O.  P.  Benjamin  Manufacturing 
Company,  with  Benjamin's  indorsement,  were  made  and  accepted,  and  a 
written  contract,  executed  by  Spang,  Chalfant  &  Co.,  of  the  one  part  and 
such  maker  and  indorser  of  the  other  part  which  recites  the  purchase  by  the 
first  party  from  O.  P.  Benjamin  of  the  real  estate  described,  and  that  the 
same  is  to  be  conveyed  to  a  trustee  named,  and  provides  that  the  first  party 
shall  cause  reconveyance  of  the  real  estate  by  the  trustee  to  said  Benjamin, 
if  said  O.  P.  Benjamin  Manufacturing  Company  shall  pay  the  said  new  notes 
at  maturity.  The  petitioner  further  states  that  it  had  no  information  that 
the  real  estate  was  so  held  by  Benjamin  for  the  Columbia  Real  Estate  Com- 
pany; that  although  no  conveyance  of  the  same  by  said  Benjamin  to  the 
trustee,  as  recited,  was  made  In  fact  said  Benjamin  subsequently  confirmed 
the  arrangement  and  promised  to  execute  to  petitioner  a  fcrmal  mortgage  or 
trust  deed  thereupon;  and  that  he  has  since  refused  to  perform,  and  the 
indebtedness  is  unpaid.  The  intervening  petition,  as  finally  amended,  was 
dismissed  on  demurrer,  and  Spang,  Chalfant  &  Co.  appeal  from  the  order 
entered  thereupon. 

M.  M.  Townley,  for  appellant, 
Dan.  W.  Sims,  for  appellees. 
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Before  JENKINS  and  GROSSCUP,  Circuit  Judges,  and  SEA- 
MAN, District  Judge. 

SEAMAN,  District  Judge,  after  making  the  foregoing  statement, 
delivered  the  opinion  of  the  court. 

This  appeal  is  brought  by  the  petitioner,  Spang,  Chalfant  &  Co., 
from  an  order  of  the  district  court  dismissing  its  petition  for  inter- 
vention in  bankruptcy  proceedings  against  the  Columbia  Real  Estate 
Company  to  set  aside  an  adjudication  of  involuntary  bankruptcy 
theretofore  eiltered.  The  adjudication  was  unopposed,  and  is  not 
reviewable  on  the  present  appeal,  so  that  the  only  questions  pre- 
sented are  (i)  whether  an  appeal  lies  from  the  order  dismissing  the 
petition ;  and,  if  appealable,  (2)  whether  the  petition  presents  a  case 
of  absolute  right  to  relief. 

The  question  of  jurisjdiction  of  the  appeal  is  not  discussed  in  the 
arguments  of  counsel  upon  either  side,  but.  it  clearly  arises  under  the  • 
provisions  for  an  appeal  in  sections  24  and  25  of  the  bankruptcy  act, 
and  unless  the  appeal  is  authorized  thereby  the  various  contentions 
of  counsel  respecting  the  nature  or  validity  of  the  appellant's  claim 
are  not  open  to  consideration,  beyond  such  bearing  as  they  may  have 
upon  the  scope  and  effect  of  the  order  denying  intervention  in  the 
bankruptcy  proceedings.  Section  25  of  the  act  is  obviously  inap- 
plicable, as  the  order  is  not  included  within  either  of  the  cases  therein 
specified,  namely,  appeals  to  be  taken  within  10  days  "(i)  from  a 
judgment  adjudging  of  refusing  to  adjudge  the  defendant  a  bank- 
rupt ;  (2)  from  a  judgment  granting  or  denying  a  discharge ;  and  (3) 
from  a  judgment  allowing  or  rejecting  a  debt  or  claim  of  five  hundred 
dollars  or  over."  The  last-mentioned  clause  is  probably  applicable 
alone  to  a  debt  or  claim  against  the  bankrupt  when  presented  for 
proof  in  due  course,  but  it  is  not  applicable  here  for  the  reason  (here- 
inafter referred  to)  that  this  order  does  not  in  any  sense  operate  as  a 
disallowance  or  rejection  of  the  petitioner's  alleged  equitable  mort- 
gage claim.  The  general  provision  for  appeals,  however,  is  con- 
tained in  section  24a,  which  invests  the  circuit  court  of  appeals 
"with  appellate  jurisdiction  of  controversies  arising  in  bankruptcy 
proceedings  from  the  courts  of  bankruptcy  from  which  they  have 
appellate  jurisdiction  in  other  cases";  and  section  6  of  the  act 
creating  the  circuit  court  of  appeals  (26  Stat.  826-^28)  referred  to, 
confers  appellate  jurisdiction  "to  review  by  appeal  or  by  writ  of  error 
final  decisions  in  the  district  courts"  in  all  cases  other  than  those 
which  are  reviewable  by  the  supreme  court  pursuant  to  section  5  of 
the  same  act.  The  right  to  review  this  order,  therefore,  rests  on 
the  inquiry  whether  it  constitutes  a  final  order  or  decree,  within  the 
meaning  of  the  latter  provision,  and  the  general  rule  is  well  settled 
that  a  denial  of  the  right  to  intervene  is  not  such  final  decision, 
and  not  appealable.  Ex  parte  Cutting,  94  U.  S.  14,  22,  24  L.  Ed. 
49;  Guion  V.  Insurance  Co.,  109  U.  S.  173,  3  Sup.  Ct.  108,  27  L.  Ed. 
895;  Credits  Commutation  Co.  v.  U.  S.,  177  U.  S.  311,  317,  20  Sup. 
Ct.  636,  44  L.  Ed.  782 ;  Id.,  62  U.  S.  App.  728,  732,  34  C.  C.  A.  12, 
91  Fed.  570,  572;  Buel  v.  Trust  Co.,  44  C.  C.  A.  213,  104  Fed.  839; 
I  Fost.  Fed.  Prac.  (3d  Ed.)  445.    A  just  exception  to  this  rule  arises, 
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as  intimated  in  the  Credits  Commutation  Case,  supra,  "where  the 
denial  of  a  third  party  to  intervene  therein  would  be  a  practical 
denial  of  certain  relief  to  which  the  intervener  is  fairly  entitled,  and 
which  he  can  only  obtain  by  intervention,  and  where  the  interven- 
tion is  not  discretionary  with  the  chancellor";  or,  as  stated  in  I 
Fost.  Fed.  Prac,  supra,  "where  a  denial  of  the  right  to  intervene 
would  be  a  practical  denial  of  all  the  relief  to  the  petitioner  perhaps 
an  appeal  will  lie  from  an  order  denying  intervention."  But  the 
authorities  are  uniform  in  upholding  the  rule,  without  regard  to 
advantages  which  may  accrue  through  the  intervention,  provided 
relief  upon  the  intervener's  claim  is  not  foreclosed  by  the  denial. 

The  appellant's  petition  was  filed  after  the  adjudication  of  bank- 
ruptcy, and  after  the  expiration  of  the  time  allowed  by  statute  for 
contesting  the  creditors'  petitioti  therefor.  It  predicates  the  right 
to  intervene  on  allegations  of  the  petitioner's  interest  in  the  matter, 
stating  that  he  was  not  a  party  to  the  record,  and  intervention  is 
sought  for  the  sole  purpose  of  a  rehearing  to  oppose  the  adjudication. 
Treating  the  petition  in  accordance  with  its  purport,  as  the  well 
recognized  petition  for  intervention  in  equity  practice,  and  applying 
the  tests  approved  by  the  authorities  cited,  it  is  unquestionable 
that  the  order  which  merely  dismisses  the  petition  falls  within  the 
general  rule.  The  decision  thereupon  neither  involves  the  merits 
of  the  appellant's  claim  as  equitable  mortgagee,  nor  in  any  sense  bars 
its  enforcement  against  the  real  estate  to  the  full  extent  of  any  valid 
rights  or  equities  which  may  appear  when  duly  presented  for  con- 
sideration. Indeed,  no  binding  decision  in  reference  to  the  merits 
of  the  claim  could  have  arisen  at  that  stage  of  the  bankruptcy  pro- 
ceeding, even  indirectly,  as  the  right  to  intervene  was  not  predicated 
on  any  claim  of  liability  in  personam  against  the  bankrupt.  On  the 
other  hand,  if  the  petition  is  treated  as  one  for  a  rehearing  in  a  bank- 
ruptcy proceeding  which  partakes  of  the  nature  of  a  suit  in  rem — 
and  assuming  for  the  argument  that  the  appellant's  alleged  interest 
authorized  such  petition — the  refusal  of  such  rehearing  is  not  a  sub- 
ject of  appeal,  i  Fost.  Fed.  Prac.  (3d  Ed.)  784,  and  cases  cited. 
Review  can  be  obtained  only  by  appeal  from  the  adjudication, 
through  intervention  for  that  purpose. 

Another  view  of  the  petition  may  arise,  however,  and  remains  to 
be  considered.  Proceedings  in  bankruptcy  are  governed  by  the 
practice  in  equity,  in  matters  not  regulated  by  special  statutory  pro- 
visions, and  if  the  premises  are  true  on  which  the  right  of  interven- 
tion is  claimed,  namely,  an  interest  in  the  adjudication  of  bankruptcy 
which  makes  the  petitioner  a  rightful  party  to  the  issue,  it  is  ques- 
tionable, at  least,  whether  the  petition  alleging  error  in  the  pro- 
ceedings thereupon  may  not  be  treated  as  an  equitable  bill  of 
review  for  errors  on  the  face  of  the  record,  and  thus  give  appealable 
character  to  the  order.  As  such  petition  can  be  filed  only  by  parties 
or  privies  (Thompson  v.  Maxwell,  95  L).  S.  391,  397,  24  L.  fid.  481), 
there  is  no  force  in  this  suggestion  unless  the  alleged  equitable 
mortgage  interest  of  the  petitioner  in  the  real  estate  gives  such  stand- 
ing; and  in  that  view,  at  least,  it  seems  desirable,  if  not  necessary, 
to  consider  whether  the  petitioner  has  the  rights  of  a  party  or  privy 
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in  the  adjudication  of  bankruptcy, — an  inquiry  not  difficult  of  solution 
under  the  recognized  purposes  and  express  provisions  of  the  bank- 
ruptcy act,  in  connettion  with  the  conceded  fact  that  no  indebtedness 
or  personal  liability  exists  against  the  bankrupt. 
.  Section  59b  of  the  act  provides  that  petitioners  for  the  adjudication 
shall  be  "creditors  who  have  provable  claims  against"  the  alleged 
bankrupt  "which  amount  in  the  aggregate  in  excess  of  the  value  of 
securities  held  by  them,  if  any,  to  five  hundred  dollars  or  over." 
Section  i8a  provides  for  serving  the  "defendant"  therein  with  a  writ 
of, subpoena  returnable  within  fifteen  days,  unless  a  longer  time  is 
fixed  by  the  judge;  and  section  i8b  provides  that  "the  bankrupt 
or  any  creditor  may  appear  and  plead  to  the  petition  within  ten  days 
after  the  return  day,  or  within  such  further  time  as  the  court  may 
allow";  and  thereupon  (section  i8d)  "the  issues  presented  by  the 
pleadings"  are  to  be  determined,  and  the  adjudication  then  made 
or  the  petition  dismissed ;  or  (section  i8e),  if  no  pleadings  "are  filed 
by  the  bankrupt  or  any  of  his  creditors,"  the  judge  shall  make  the 
adjudication  or  dismiss  the  petition."  In  section  i  (9)  the  term 
"creditor"  is  defined  to  "include  any  one  who  owns  a  demand  or 
claim  provable  in  bankruptcy";  and  section  57,  which  relates  to 
"proof  and  allowance  of  claims,"  provides,  in  section  576,  that  claims 
of  secured  creditors  and  those  who  have  priority  may  be  allowed  to 
enable  such  creditors  to  participate  "in  creditors'  meetings,"  but  at 
sums  only  in  excess  of  "the  value  of  their  securities  or  priority"; 
while  section  57g  excludes  "the  claims  of  creditors  who  have  received 
preferences"  unless  the  preference  is  surrendered.  We  are  of  opinion 
from  these  provisions  and  their  consistency  with  the  general  tenor 
of  the  act  that  the  intention  clearly  appears  that  the  only  claimants 
who  are  entitled  to  hearing  on  the  issue  of  involuntary  bankruptcy, 
aside  from  the  bankrupt,  are  the  creditors  of  the  bankrupt;  that 
creditors  having  security  or  priority  are  excluded  therefrom  to  the 
extent  of  their  security  or  priority,  and  can  be  recognized  only  in  that 
issue  for  unsecured  or  unpreferred  amounts ;  that  even  as  a  creditor 
one  who  is  secured  and  stands  alone  on  his  security  can  neither 
invoke  nor  oppose  an  adjudication  of  involuntary  bankruptcy;  and 
surely  that  this  claimant  of  the  mere  rights  of  a  mortgagee,  through 
transactions  with  third  parties,  who  is  not  a  creditor  of  the  bank- 
rupt, can  have  no  standing  therein  as  a  party.  Whether  such  claim- 
ant may  intervene  or  be  brought  in  after  the  adjudication  of  bank- 
ruptcy for  any  purpose  is  a  question  not  involved  in  this  inquiry. 
See,  however,  Bardes  v.  Bank,  178  U.  S,  524,  538,  20  Sup.  Ct.  1000, 
44  L.  Ed.  1175 ;  Coll.  Bankr.  (3d  Ed.)  315.  The  cases  cited  by  coun- 
sel on  one  side  and  the  other,  in  reference  to  the  rights  of  interven- 
tion by  creditors,  secured  by  attachment  or  otherwise,  under  the  act 
of  1867,  show  that  the  courts  were  not  in  accord  in  their  interpreta- 
tion of  the  provisions  of  that  act,  but  neither  line  of  these  decisions 
is  applicable  to  the  express  terms  of  the  present  act,  nor  to  the  case 
of  one  not  a  creditor.  In  Button  v.  Freeman,  Fed.  Cas,  No.  4,210, 
the  remarks  of  Mr.  Justice  Story,  in  reference  to  a  provision  of  the 
bankruptcy  act  of  1841  authorizing  persons  interested  to  oppose  the 
adjudication,  are  instructive  and  pertinent  as  to  the  general  theory 
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of  the  enactment,  the  parties  entitled  to  hearing  on  the  issue  of  bank- 
ruptcy, and  "the  distinction  between  an  interest^in  the  question  and 
an  interest  in  the  suit,"  mentioned  as  "familiar  to  every  lawyer." 

No  standing  is  furnished,  therefore,  for  the  petition  as  a  bill  of  re- 
view, and  no  appeal  lies  from  the  order  for  its  dismissal  as  an  inter- 
vening  petition,  and  the  appeal  is  accordingly  dismissed. 


In  re  SHOEMAKER. 

(District  Court,  W.  D.  Virginia.    January  8,  1902.) 

Bankruptct— Enjoining  Sale   undbk  Exbcution-^Priob    Jurisdiction    of 
State  Court. 

Where  a  state  court  has  acquired  jurisdiction  over  property  of  a  debtor 
by  the  levy  thereon  of  an  execution  issued  on  its  judgment  prior  to  the 
filing  of  a  petition  in  voluntary  bankruptcy  by  the  judgment  defendant, 
the  court  of  bankruptcy  will  not  interfere  by  injunction  to  restrain  the 
sale  of  such  property  under  the  execution  on  petition  of  the  bankrupt; 
but  he  will  be  remitted  to  the  state  court,  which,  by  reason  of  Its  priority 
of  jurisdiction,  is  entitled  to  determine  the  effect  of  the  bankruptcy  pro- 
ceedings on  the  further  execution  of  its  procesa.^ 

In  Bankruptcy.  On  motion  of  William  Deering  &  Co.  to  dissolve 
restraining  order. 

D.  O.  Dechert  and  C.  A.  Hammer,  for  creditor. 
John  E.  Roller,  for  bankrupt. 

McDowell,  District  Judge.  In  1892  Deering  &  Co.  obtained 
a  judgment  for  $225.57,  interest  and  costs,  against  Chas.  S.  Shoe- 
maker in  the  circuit  court  for  Rockingham  county,  Va,  On  June 
28, 1901,  execution  on  this  judgment  was  issued,  and  on  the  same  day 
it  was  delivered  to,  and  its  receipt  indorsed  thereon  by,  the  sheriff  of 
said  county.  This  execution,  as  is  admitted,  was  levied  on  certain 
wheat,  then  lately  severed,  on  July  15,  1901,  and  a  sale  advertised 
for  November  13,  1901.  On  June  28,  1901,  the  wheat  had  not  been 
severed.  On  October  28,  1901,  Chas.  S.  Shoemaker  filed  a  voluntary 
petition  in  bankruptcy,  and  on  November  12,  1901,  he  was  adjudged 
a  bankrupt.  On  November  12,  1901,  the  bankrupt  filed  his  petition 
in  this  cause,  praying  that  the  sheriff  and  the  creditors,  Deering  & 
Co.,  be  restrained  from  selling  the  wheat  until  the  further  order  of 
this  court.  On  the  same  day,  ex  parte,  the  order  as  prayed  for  was 
granted  by  the  then  acting  judge  of  this  court.  Deering  &  Co.  have 
moved  the  court  to  dissolve  this  injunction. 

In  the  view  that  I  take  of  this  case,  many  of  the  points  raised  by 
counsel  need  not  be  considered.  By  the  levy  of  the  execution  on 
July  15,  1901,  the  circuit  court  of  Rockingham  county  acquired  juris- 
diction of  the  subject-matter  of  this  controversy ;  and  the  subsequent 
filing  of  the  petition  and  adjudication  in  bankruptcy  should  not,  as 
it  seems  to  me,  oust  that  court  of  its  jurisdiction.    In  re  Seebold 

1  Federal  courts  enjoining  proceedings  in  state  courts,  see  notes  to  Gamer 
T.  Bank,  16  C.  a  A.  90;  Trust  Co.  v.  Grantham,  27  C.  G.  A.  575. 
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<Fi{th  circuit)  45  C.  C  A.  117,  105  Fed.  910,  cannot  be  discriminated 
from  the  case  at  bar.  In  that  case  the  landlords  of  Mrs.  Seebold 
obtained  on  March  13,  1900,  in  the  state  court,  a  judgment  against 
her  for  rents.  On  the  same  day  execution  was  issued.  Prior  to 
March  31,  1900,  the  sheriff  levied  the  execution,  inter  alia,  on  certain 
personal  property  of  the  tenant  then  on  the  premises,  and  advertised 
the  property  to  be  sold  on  April  2,  1900,  On  March  31,  1900,  Mrs. 
Seebold  presented  her  voluntary  petition  to  be  adjudged  a  bankrupt, 
and  on  the  same  day  she  was  so  adjudged,  and  on  her  petition  the 
Aeriff  was  restrained  by  order  of  the  bankrupt  court  from  delivering 
the  proceeds  of  the  proposed  sale  to  the  landlords.  On  further  hear- 
ing the  district  court  dissolved  this  order,  and  on  petition  for  revision 
the  circuit  court  of  appeals  affirmed  the  decision  of  the  lower  court ; 
Judge  McCormick  saying  for  the  court: 

"The  subject  of  the  controversy  was  money  In  the  hands  of  an  officer  of 
the  state  court,  the  proceeds  of  the  sale  of  property  made  under  a  judgment 
and  decree  of  the  state  comrt  fixing  the  amount  due  by  the  defendant  In 
the  suit  in  that  court,  and  decreeing  the  statutory  privilege  and  right  of 
pledge  granted  and  fixed  by  the  state  law  in  favor  of  the  plaintiffs  in  that 
suit  The  suit  was  begun  and  proceeded  to  judgment,  and  there  was  a 
seizure  thereunder  of  the  property,  subject  to  the  privilege  and  right  of 
pledge,  and  the  same  was  advertised  for  sale,  all  before  the  beginning  of 
the  bankruptcy  proceedings  in  this  case.  The  bankruptcy  proceedings 
were  not  involuntary.  The  state  court  bad  the  amplest  possession  of  the 
subject  of  the  controversy,  and  full  jorisdiction  of  the  parties,  at  the  date 
of  the  institution  of  the  bankruptcy  proceedings.  There  is  110  provision  in 
the  present  bankrupt  law  which  authorizes  or  permits  the  courts  of  bank- 
ruptcy, by  the  use  of  either  summary  or  plenary  process,  to  stop  the  proceed- 
ings «C  the  state  court  in  a  suit  in  which  It  had  already,  before  the  institution 
of  tllfb  proceedings  in  bankruptcy,  obtained  possession  of  the  subject-matter 
and  jurisdiction  of  the  parties.  What  effect  the  provisions  of  the  bankrupt 
act  may  have  to  stay  proceedings  In  a  state  court  is  a  question  of  which 
that  court  has  full  jurisdiction  to  decide,  subject  to  prescribed  methods  of 
review,  and  which  the  courts  of  bankruptcy  may  not  attempt  to  limit  or 
control  without  a  manifest  disregard  of  that  comity  which  is  an  essential 
element  of  our  public  law,  and  under  which  our  state  and  national  systems 
of  judiciary  work  in  admirable  harmony.  Certainly  with,  and  probably 
without,  an  order  of  the  court  of  bankruptcy,  the  trustee  in  this  case  could 
have  made  his  application  to  the  state  court  in  the  suit  therein  pending, 
setting  up  his  claim,  or  the  claim  of  the  estate  he  represents,  to  the  proceeds 
in  question.  Or,  in  answer  to  the  rule  taken  in  that  court  by  the  sheriff, 
the  trustee  could  have  fully  presented  the  claims  and  had  the  rights  of  the 
bankrupt  estate  in  the  proceeds  adjudged  in  that  suit" 

Pickens  v.  Dent  (Fourth  circuit)  45  C.  C.  A.  522,  106  Fed.  653,  was 
a  case  of  a  voluntary  petition  in  bankruptcy,  and  a  subsequent  bill  in 
chancery  filed  in  the  bankrupt  court  by  the  bankrupt,  in  which  he 
prayed  that  a  sale  about  to  be  made  of  real  estate  by  the  receiver, 
appointed  by  the  state  court,  be  enjoined.  The  proceeding  in  the 
state  court,  being  with  the  object  of  setting  aside  alleged  fraudulent 
conveyances  by  the  bankrupt,  and  subjecting  the  real  estate  so  con- 
veyed to  the  claims  of  his  creditors,  had  been  instituted  some  years 
prior  to  the  filing  of  the  petition  in  bankruptcy,  and  was  still  in 
progress.  That  case,  also,  cannot  be  distinguished  from  the  case  at 
bar,  if  it  be  considered  that  in  the  case  at  bar  the  levy  of  the  execu- 
tion is  but  a  continuation  of  the  proceeding  in  which  Deering  & 
Co.  obtained  judgment  against  Shoemaker  in  1892.    The  judgment 
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itself  constituted  no  lien,  but  the  execution  could  only  have  issued 
by  reason  of  a  previous  judgment.  The  lien  of  the  execution,  in  the 
language  of  subsection  "c"  of  section  (yj  of  the  bankruptcy  act,  was 
"obtained  pursuant  to  an  action  at  law  begun"  much  more  than  four 
months  prior  to  the  filing  of  the  petition  in  bankruptcy. 

In  the  case  of  Frazier  v.  Trust  Co.  (Fourth  circuit)  40  C.  C.  A.  76, 
99  Fed.  707,  which  is  strikingly  like  Pickens  v.  Dent,  supra,  some 
stress  seems  to  be  laid  on  the  fact  that  the  state  court  had  acquired 
jurisdiction  more  than  four  months  prior  to  the  filing  of  the  petition 
in  bankruptcy.  But,  with  deference,  it  seems  to  me  that,  at  least 
in  such  cases  as  this,  the  time  when  the  state  court  acquires  jurisdic- 
tion is  immaterial,  provided  it  is  prior  to  the  filing  of  the  petition  in 
bankruptcy  in  the  federal  court. 

In  the  case  at  bar  it  is  contended  that  the  Hen  of  Deering  &  Co. 
was  acquired  within  four  months  of  the  date  of  the  filing  of  the 
voluntary  petition  by  Shoemaker;  that  subsection  "f  of  section  67 
of  the  act  applies  to  cases  of  voluntary  bankruptcy  (In  re  McCartney 
[D.  C]  109  Fed.  621) ;  and  that  consequently  the  lien  claimed  by  the 
creditors  is  avoided,  and  the  property  levied  on  becomes  a  part  of  the 
bankrupt  estate.  No  opinion  is  expressed  on  these  points.  If  these 
contenfions  be  sound,  they  will  be  upheld  on  proper  proceedings  in 
the  state  court.  That  court,  and  not  this,  is,  it  seems  to  me,  the 
one  that  should  decide  these  questions. 

The  case  of  Bear  v.  Chase  (Fourth  circuit)  40  C.  C.  A.  182,  99  Fed. 
920,  has  been  considered,  but  does  not  seem  to  me  to  be  'applicable 
to  the  case  at  bar,  even  if  many  of  the  expressions  therein  ane  not 
overruled  by  Pickens  v.  Dent,  supra,  and  Bardes  v.  Bank,  178  tJ.  S. 
524,  20  Sup.  Ct.  1000,  44  L.  Ed.  1175.  In  Bear  v.  Chase  the  bank- 
ruptcy was  involuntary.  The  attaching  creditors  were  parties  to  the 
bankruptcy  proceeding.  And  the  modified  order  of  the  district 
court,  which  was  asked  to  be  reviewed,  left  to  the  state  court  the  de- 
termination of  the  questions  in  dispute. 

Solely  on  the  ground  that  the  state  court  had  acquired  jurisdiction 
of  the  subject-matter  of  this  controversy  prior  to  the  institution  of 
the  bankruptcy  proceedings,  comity  requires  that  this  court  should 
decline  to  enjoin  the  officer  of  that  court.  See  Taylor  v.  Carry!,  20 
How.  583,  IS  L.  Ed.  1028;  Covell  v.  Heyman,  11 1  U,  S.  182,  4  Sup. 
Ct.  355,  28  L.  Ed.  392;  I  Fost.  Fed.  Prac.  (3d  Ed.)  §  9. 

The  cases  of  Bryan  v^  Bernheimer,  181  U.  S.  188,  21  Sup.  Ct.  557, 
45  L.  Ed.  814;  Bardes  v.  Bank,  178  U.  S.  524,  20  Sup.  Ct.  1000,  44 
L.  Ed.  1 175;  Mitchell  v.  McClure,  178  U.  S.  539,  20  Sup.  Ct.  1000, 
44  L.  Ed.  1 182 ;  and  Hicks  v.  Knost,  178  U.  S.  541,  20  Sup.  Ct.  1006, 
44  L.  Ed.  1 183, — have  been  considered.  The  case  at  bar  is  unlike 
Bryan  v.  Bernheimer,  and  in  the  case  at  bar  there  is  no  apparent  "ab- 
solute necessity"  (clause  3,  §  2,  Bankruptcy  Act)  for  requiring  an 
officer  of  this  court  to  take  charge  of  the  property  now  in  the  custody 
of  the  sheriff  of  Rockingham  county. 

Under  these  circumstances,  it  seems  clear  that  this  court  would 
not  have  jurisdiction  to  settle  the  controversy  as  to  the  validity  of 
the  lien  of  Deering  &  Co.  on  proceedings  by  the  trustee  of  the  bank- 
rupt estate,  and  I  do  not  perceive  any  reason  why  this  court  is  not 
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equally  deprived  of  jurisdiction,  although  it  is  the  bankrupt  himself 
who  asks  the  action  of  this  court.  Deering  &  Co.  are  not  parties  to 
the  bankruptcy  proceeding.  They  are  third  parties  claiming  prop- 
erty adversely.  The  opinion  in  Bryan  v.  Bernheimer,  supra,  might 
possibly  be  construed  as  obiter,  inasmuch  as  it  appears  that  Bern- 
heimer consented  to  the  jurisdiction  of  the  district  court.  But  in 
no  event  does  that  opinion  overrule  the  opinions  in  Bardes  v.  Bank, 
supra,  and  the  other  cases  above  mentioned  in  178  U.  S.,  20  Sup.  Ct, 
and  44  L.  Ed.,  except  in  cases  where  there  is  a  necessity  for  requiring 
a  receiver  or  the  marshal  to  take  charge  of  property,  to  prevent  loss 
to  the  estate,  under  clause  3  of  section  2  of  the  act. 

Let  an  order  go  down  dissolving  the  restraining  order  of  Novem- 
ber 12,  1901,  and  dismissing  the  petition  of  that  date.  Being  of  opin- 
ion that  this  court  is  without  jurisdiction,  no  order  is  made  as  to 
costs.    Bank  v.  Cannon,  164  U.  S.  322,  17  Sup.  Ct.  89,  41  L,  Ed.  453. 


In  re  THOMPSON  et  al. 

(District  Court,  B.  D.  Pennsylvania*    January  7,  1902.) 

No.  1.015. 

Bankbuptct— Surrender  of  Preferences— New  Credits. 

Bankr.  Act  1898,  §  60,  cl.  "c."  entitles  a  creditor  who  has  been  Inno- 
cently preferred  to  set  off  the  amount  of  new  credits  against  the 
preference  which  he  Is  required  to  surrender  before  proving  his  claim. 

In  Bankruptcy.    On  certificate  of  referee. 

Julius  C.  Levi,  for  receiver. 

J.  Parker  Crittenden  and  Julius  C.  Levi,  for  bankrupt. 

H.  C.  Thompson,  Jr.,  and  Benjamin  Alexander,  for  creditors. 

j,  B.  McPHERSON,  District  Judge.  The  objections  to  the  re- 
port of  the  learned  referee,  which  may  be  found  in  Re  Thompson, 
6  Am.  Bankr.  R.  663,  present  for  decision  the  much-discussed  ques- 
tion concerning  the  meaning  of  the  phrase  "otherwise  recoverable," 
in  section  60,  cl.  "c,"  of  the  bankrupt  act.  It  is  certain  that  the 
dispute  concerning  the  scope  of  these  two  words  can  only  be  set- 
tled by  the  supreme  court,  and  I  shall  not,  therefore,  undertake  the 
superfluous  task  of  adding  anything  to  the  existing  literature  of  the 
subject.  In  addition  to  the  cases  cited  by  the  referee,  several  other 
decisions  have  been  reported,  of  which  a  citation  may  be  convenient. 
In  re  Seckler  (D.  C.)  106  Fed.  484;  In  re  Southern  Overall  Mfg. 
Co.,  6  Am.  Bankr.  R.  633,  iii  Fed.  518;  In  re  Soldosky  (D.  C.)  in 
Fed.  511,  7  Am.  Bankr.  R.  123;  Dickson  v.  Wyman,  4  Nat.  Bankr. 
N.  49,  III  Fed.  726;  Peterson  v.  Nash  Bros.,  4  Nat.  Bankr.  N.  76, 
112  Fed.  311.  These  cases,  of  which  the  last  two  are  decisions  of  the 
circuit  courts  of  appeals  of  the  First  and  Eighth  circuits,  respectively, 
sustain  the  position  taken  by  the  referee,  while  In  re  Oliver,  6  Am. 
Bankr.  R.  626,  109  Fed.  784,  is  an  opposing  decision  in  the  Western 
district  of  Missouri.  The  weight  of  authority  seems  to  be  in  favor  of 
the  view  so  clearly  stated  in  the  report  now  before  me,  and  I  shall  fol- 
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low  these  decisions  without  further  discussion;  adopting  the  report 
of  the  referee,  and  agreeing  with  his  conclusion  that  section  60,  cl. 
"c,"  permits  a  set-off  in  behalf  of  a  creditor  who  has  been  innocently 
preferred. 
The  report  of  the  referee  is  approved. 


PEOPLE'S  BANK  OF  BUFFALO  et  aL  T.  BROWN  et  aL 

(Circuit  Oourt  of  Appeals,  Third  Circuit    January  17,  1902J 

No.  40. 

!•  Bakkruptct— Examination  of  Third  Party— Rbl^vanct— Question  fob 
Court. 

Where,  In  proceedings  under  the  bankruptcy  act,  a  third  person  1b 
examined  as  a  witness  concerning  certain  property,  with  a  view  of 
ascertaining  what,  If  any,  interest  the  bankrupt  has  therein,  such  wit- 
ness has  not  the  right,  after  testifying  that  the  bankrupt  has  no  in- 
terest therein,  to  refuse  to  answer  any  further  questions  relating  to  such 
property  on  the  ground  that  the  inquiry  is  Irrelevant  and  immaterial; 
the  question  of  relevancy  and  materiality  being  one  for  the  court 

a.  Same— Attorney  and  Client— Privileged  Communications. 

Where,  in  proceedings  under  the  bankruptcy  act  a  third  person,  who 
is  an  attorney,  is  examined  as  a  witness  for  the  purpose  of  ascertaining 
what  if  any,  interest  the  bankrupt  has  In  certain  property,  the  question 
whether  certain  communications  are  privileged,  as  between  the  witness 
and  his  clients,  must  be  determined  by  the  court,  and  not  by  the  witness. 

3.  Same— Relevancy  and  Materiality— Rule  for  Examination. 

in  the  examination  of  a  third  person  under  the  bankruptcy  act,  to 
ascertain  what  if  any,  interest  the  bankrupt  has  In  certain  property, 
on  objection  or  refusal  to  answer  on  the  ground  of  Irrelevancy,  if  the 
question  asked  appears  to  be  relevant  It  should  not  be  excluded,  or  the 
witness  be  excused  from  replying  to  It,  because  of  his  assertion  that 
.  his  answ^er,  if  made,  would  disclose  the  personal  affairs  of  himself  or  of 
others,  not  material  to  the  subject  of  the  Inquiry. 

4.  Same— Privileged  Commdnication— Rule  for  Examination. 

Where  an  attorney,  being  examined  as  a  third  person  under  the  bank- 
ruptcy act  declines  to  testify  on  the  ground  that  the  matter  sought  to 
be  discovered  came  to  his  knowledge  in  professional  confidence,  he  Is, 
by  way  of  preliminary  investigation,  to  be  subjected  to  such  Interroga- 
tion as  may  be  necessary  to  enable  the  court  to  determine  for  itself 
whether  the  communication  referred  to  be,  under  the  ch'cumstancee,  a 
privileged  one,  and  thereupon  to  make  such  order  as  may  be  proper. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  New  Jersey, 

Norris  Morey,  for  appellants. 
N.  T.  M.  Melliss,  for  appellees. 

Before  ACHESON,  DALLAS,  and  GRAY,  Circuit  Judges. 

DALLAS,  Circuit  Judge.  This  was  a  proceeding  under  the  pro- 
visions of  the  bankruptcy  act  for  the  examination  of  third  persons  as 
witnesses  and  the  production  by  them  of  books  and  papers,  in  which 
J,  Evarts  Tracy  (appellee)  was  summoned  to  testify  and  to  pi'oduce 
documents  concerning  certain  real  estate  at  Bay  Ridge,  Long  Island, 
with  a  view  to  the  ascertainment  of  "the  interest  of  said  Andrew 
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Brown  [the  bankrupt]  in  said  property  in  any  way,  directly  or  indi- 
rectly, by  a  secret  trust  or  otherwise."  It  is  true  that  when  the  ap- 
pellee was  interrogated  respecting  this  real  estate  it  had  not  been 
shown  that  the  bankrupt  had  any  interest  in  it ;  but  his  relationship 
to  the  parties,  to  several  transactions  concerning  it,  the  history  of 
those  transactions,  and  the  communications  which  ensued  between 
the  bankrupt  and  the  witness  when  the  latter  was  served  with  a  sub- 
poena, did  appear,  and  disclosed  a  state  of  facts  which  justified  the 
investigation.  Its  object  was  to  determine  whether  the  bankrupt 
did  not  have  an  interest  in  the  property  which  should  be  applied  to 
the  payment  of  his  debts,  and  the  discovery  sought  would  have  been 
''Uperfluous  if,  as  a  condition  precedent  to  its  requirement,  it  had  been 
uecessary  to  independently  establish  the  existence  of  such  interest. 
.Mthougn  it  is  the  duty  of  the  court  to  confine  such  examinations 
within  the  limits  to  which  the  purposes  for  which  they  are  authorized 
restrict  them,  yet,  where  there  are  circumstances  warranting  the 
investigation,  no  obstruction  of  it  should  be  permitted  which  is  not 
justified  }yjf  law.  In  re  Horgan,  39  C.  C.  A.  118,  98  Fed.  414.  In 
this  instance  the  witness  claims  that  'his  refusals  to  answer  were 
justified — First,  because  the  matters  to  which  the  examination  was 
directed  were  "immaterial  and  irrelevant  to  the  subject-matter  of 
inquiry  in  this  proceeding*' ;  and,  second,  "that  the  same  were  con- 
fidential communications  between  himself  and  his  clients,  which  he 
was  forbidden  by  law  to  disclose." 

That  the  first  of  these  claims  is  inadmissible  we  have  no  doubt. 
The  relevancy  of  any  particular  matter  to  the  subject  under  judicial 
investigation  is  always  for  determination  by  the  court,  and  no  witness 
is  entitled  to  decide  for  himself  that  the  facts  which  he  is  asked  to 
disclose  would  not  tend  to  prove  the  existence  or  nonexistence  of 
the  ultimate  fact  to  which  it  is  intended  to  relate  them.  Yet  this  is 
precisely  what  this  witness  has  undertaken  to  do.  During  his  exam- 
ination, and  after  he  had  answered  some  questions  and  had  refused 
to  answer  others,  he  said  "that  the  land  at  Bay  Ridge,  Kings  county, 
New  York,  referred  to  in  my  testimony  and  concerning  which  I  have 
been  questioned,  is  held  by  me  by  an  absolute  title  in  fee  simple; 
that  I  do  not  hold  any  part  of  or  interest  in  it  for  the  benefit  of  said 
Andrew  Brown,  or  of  any  one  representing  him ;  that  I  have  never 
sold  or  conveyed  any  part  of  the  land  at  Bay  Ridge  originally  ac- 
quired by  me,  or  any  land  at  Bay  Ridge  now  held  by  me,  at  the  re- 
quest of  said  Andrew  Brown ;  that  I  have  never  accounted  or  been 
accountable,  and  am  not  now  accountable,  directly  or  indirectly,  to 
him,  or  to  any  one  representing  him,  for  any  proceeds  of  any  of  such 
land  sold,  ot  which  may  be  sold ;  and  that  said  Andrew  Brown  has 
no  interest,  legal  or  equitable,  in  any  such  land,  or  in  any  proceeds 
of  sale  of  the  same  or  any  part  thereof;  and  I  respectfully  submit 
that  I  am  not  subject  to  other  or  further  examination  in  respect  of 
any  such  matters,  for  that  the  same  are  wholly  immaterial  and 
irrelevant  to  the  subject-matters  of  inquiry  in  this  proceeding."  It 
is  not  necessary  to  question,  and  we  imply  no  doubt  of,  the  good 
faith  of  the  witness  in  making  this  statement ;  but  it  cannot  be  ac- 
cepted as  relieving  him  from    other  or  further  examination."    It  is, 
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in  substance,  but  an  expression  of  his  understanding  that  the  facts 
which  he  declines  to'  reveal  would,  if  revealed,  appear  to  be  imma- 
terial, and  to  this  opinion  of  his,  though  not  even  evidential,  he  asks 
that  there  shall  be  conceded  determinative  force.  Whether  the  title 
which  he  holds  is  an  absolute  title,  in  which  Andrew  Brown  has  no 
interest,  it  is  the  function  of  the  court  to  decide,  and  that  it  may  do 
so  intelligently  it  is  requisite  that  it  should  be  fully  informed  of  all 
the  connected  facts  and  attendant  circumstances.  If  upon  their 
disclosure  it  shall  transpire  that  the  appellee  is  the  absolute  owner  of 
the  property  in  question,  the  investigation  will  do  him  no  harm ;  but 
if,  on  the  other  hand,  they  shall  exhibit  an  interest,  legal  or  equitable, 
in  the  bankrupt,  the  enforcement  of  any  right  which  may  in  conse- 
quence accrue  to  his  creditors  will  be  but  a  debt  of  justice,  the  dis- 
charge of  which  can  work  no  legal  injury  to  any  one. 

This  court  has  neither  authority  nor  inclination  to  repudiate  the 
rule  which  protects  from  exposure,  unless  with  the  client's  consent, 
all  communications  between  him  and  his  counsel,  made  during  the 
subsistence  of  that  relation,  in  reference  to  any  matter  jgespecting 
which  the  latter  has  been,  and  properly  could  be,  professionally  con- 
sulted. This  rule  was  applied,  apparently  for  the  first  time,  in  the 
case  of  Berd  v.  Lovelace,  Gary,  88,  and  for  three  centuries,  at  least, 
it  has  been  steadily  upheld  by  the  courts  upon  the  ground  that  for 
the  proper  administration  of  the  law  the  confidence  which  it  encour- 
ages the  client  to  repose  in  the  attorney  to  whom  he  resorts  for  legal 
advice  and  assistance  should  upon  all  occasions  be  inviolable.  But 
it  has  been  forcibly  and  vehemently  assailed  (Benth.  Jud.  Ev.  bk. 
9,  pt.  4,  c.  5),  and  the  suppression  of  evidence  which  it  effects  can  be 
justified  only  when  the  limitations  which  restrict  the  scope  of  its 
operation  are  assiduously  heeded.  Therefore  it  is  requisite  that 
in  every  instance  it  shall  be  judicially  determined  whether  the  par- 
ticular communication  in  question  be  really  privileged,  and,  in  order 
that  such  primary  determination  may  be  advisedly  made,  it  is  indis- 
pensable that  the  court  shall  be  apprised,  through  preliminary  in- 
quiry, of  the  characterizing  circumstances.  There  is  no  presumption 
of  privilege,  and  though  its  allowance  may,  in  a  clear  case,  be  founded 
upon  the  voluntary  statement  of  the  attorney  that  his  knowledge  of 
the  fact  to  which  he  is  asked  'to  testify  was  acquired  in  professional 
confidence,  yet,  wherever,  as  in  this  case,  the  circumstances  suggest 
that  the  sufficiency  of  the  grounds  of  that  statement  should  be  con- 
sidered, it  is  the  right  of  the  opposing  party  to  demand  that  the 
proponent  of  the  privilege  shall  be  submitted  to  such  interrogation 
as  may  be  necessary  to  test  its  validity.  Hughes  v.  Boone,  102  N. 
C.  160,  9  S.  E.  286.     In  the  present  case  the  witness  said : 

^•Andrew  Brown,  the  bankrupt  In  this  proceeding.  Is  not  and  never  has 
been,  a  client  of  mine,  •  •  •  and  I  respectfully  decline  to  answer  further 
questions  relating  to  such  matters,  •  *  *  upon  the  ground  that  the  same 
were  confidential  communications  between  myself  and  my  clients,  which  I 
am  forbidden  by  law  to  disclose." 

If  the  views  we  have  expressed  be  correct,  it  is  manifest  that  the 
position  thus  assumed  is  untenable.  The  witness  declines  to  answer, 
not  after  inquiry  and  adjudication  by  the  court,  but  upon  his  own 
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mere  declaration  that  the  matters  to  which  his  declination  relates 
were  privileged  communications,  and  thus  both  of  the  facts  and  the 
law  he  constitutes  himself  the  exclusive  judge.  The  province  of  the 
court  cannot  be  thus  usurped.  If  it  could  be,  it  is  obvious  that  the 
rule  under  consideration,  which  is  desigtied  to  promote  the  adminis- 
tration of  justice,  might  readily  be  misused  for  its  obstruction,  and 
become,  in  consequence,  too  pernicious  to  be  tolerated. 

In  discussing  the  broad  questions  involved,  we  have  perhaps  suf- 
ficiently indicated  the  method  of  procedure  which  should  be  pursued 
in  such  cases,  but  with  reference  to  the  situation  disclosed  by  this 
record  it  may  be  desirable  that  we  should  say  a  few  additional  words 
directly  upon  that  subject.  It  appears  that  the  appellee  refused  to 
answer  in  about  60  separate  instances,  and  it  is  probable  that,  if 
the  attempted  examination  had  not  been  suspended,  he  would  have 
been  further  interrogated,  and  with  the  same  result.  Under  these 
circumstances,  and  in  view  of  the  fact  that  the  court  below  has  not 
done,so,  it  is  not  practicable  for  us  to  decide  particularly  and  in  detail 
what  questions  the  witness  should  be  required  to  answer,  or  to  do 
more  than  indicate  in  general  terms  the  course  which,  in  our  opinion, 
should  be  adopted  to  enable  that  court  to  pass  upon  every  point  that 
has  arisen  or  may  arise ;  and,  to  this  end,  we  state  that  our  present 
decision  is  that,  (i)  upon  objection  or  refusal  to  answer  upon  the 
ground  of  irrelevancy,  if  the  question  asked  appear  to  be  relevant,  it 
should  not  be  excluded,  or  the  witness  be  excused  from  replying  to 
it,  because  of  his  assertion  that  his  answer,  if  made,  would  disclose 
the  personal  affairs  of  himself  or  of  others,  not  material  to  the  sub- 
ject of  inquiry ;  and,  (2)  on  declination  of  the  witness  to  testify  upon 
the  ground  that  the  matter  or  matters  sought  to  be  discovered  came 
to  his  knowledge  in  professional  confidence,  he  is,  by  way  of  pre- 
liminary investigation,  to  be  subjected  to  such  interrogation  as  may 
be  necessary  to  enable  the  court  to  determine  for  itself  whether  the 
communication  referred  to  be,  under  the  circumstances,  a  privileged 
one,  and  thereupon  to  make  such  order  as  may  be  proper. 

The  order  of  the  district  court,  filed  April  2,  1901,  dismissing  the 
petition  of  the  People's  Bank  and  others,  upon  the  ground  "that  the 
said  J.  Evarts  Tracy  should  not  be  compelled  to  answer  the  ques- 
tions propounded  to  him  by  the  counsel  for  the  petitioners,  or  any  of 
them,"  is  reversed,  and  the  cause  will  be  remanded  to  that  court  for 
further  proceedings,  to  be  there  taken  in  conformity  with  this  opinion 
and  determinatipn* 


In  pe  COBB. 

(District  Court,  B.  D.  North  Carolina.    December  23,  1901.) 

Bankruptcy— Administration  of  Estatk— Paying  Out  Funds. 

Bankr.  Act  1898,  does  not  authorize  a  referee  to  order  a  trustee  to  pay 
out  funds,  bor  the  trustee  to  pay  out  funds  on  such  an  order,  but  under 
general  order  29  (32  C.  C.  A.  xxvlil.,  89  Fed.  xli.)  it  Is  the  duty  of  the 
trustee  to  deposit  all  funds  of  the  estate  In  a  designated  depository  to 
the  credit  of  the  court  or  Judge,  designating  the  estate  to  which  they 
belong,  and  such  funds  can  only  be  paid  out  on  checks  countersigned  by 
the  judge,  or  some  person  designated  by  him.    The  paying  out  of  funds 
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In  any  other  manner  is  irregular,  and,  tinder  rnle  10  of  the  district 
court  for  the  Eastern  district  of  North  Oarolina,  subjects  both  trustee 
and  depository  to  liability  on  their  bonds  and  to  attachment  for  con- 
tempt. 

In  Bankruptcy.    On  final  settlement  of  estate. 
See  96  Fed.  821. 

PURNELL,  District  Judge.  This  case  is  now  presented  for  a 
final  settlement  of  the  estate  and  discharge  of  the  trustee.  In  the 
course  of  the  administration  $41,486.52  has  been  distributed,  and 
the  balance  sheet  presented  shows  all  accounted  for  under  orders 
made  in  the  cause  by  the  referee  with  the  consent  of  the  creditors 
or  their  attorneys.  It  must  not  be  supposed  that  this  court  is  in- 
advertent to  the  irregularities  under  general  order  29  (32  C.  C.  A. 
xxviii.,  89  Fed,  xii.)  made  by  the  supreme  court,  or  district  rule  10, 
in  accord  therewith,  or  that  this  case  is  to  be  taken  as  a  precedent 
in  this  district.  It  is  one  of  the  first  proceedings  instituted  in  the 
district,  before  the  supreme  court  had  promulgated  the  general  or- 
ders or  district  rule  10  was  made,  and  before  the  practice  had  as- 
sumed settled  form  and  was  understood  by  officers  of  the  court. 
The  case  has  been  before  the  court  on  several  questions.  Nearly 
all  of  the  creditors  have,  from  its  incipiency,  been  represented  by 
able  counsel,  who  seem  to  have  neglected  no  opportunity  to  pro- 
tect the  rights  and  interests  of  their  clients.  Five  dividends  have 
been  paid,  and  vouchers  are  filed  for  the  amounts  paid  out  by  the 
trustee.  This  has  been  done  by  orders  made  by  the  referee,  upon 
checks  drawn  by  the  trustee  and  approved  or  countersigned  by  the 
referee,  without  regard  to  general  order  29  of  the  supreme  court 
or  the  district  rule  in  accord  therewith.  The  word  "court"  may 
include  the  referee  (section  i,  subsec.  7,  Bankr.  Act  1898),  but  does 
not  of  necessity.  When  it  does  must  be  gathered  from  the  con- 
text,— the  connection  in  which  it  is  used.  Section  i,  subsec.  16. 
After  reference  all  proceedings  are  before  the  referee  (General  Or- 
der 12,  32  C.  C.  A.  xvi.,  8q  Fed.  vii.),  except  such  as  are  required 
to  be  before  the  judge.  The  general  orders  of  the  supreme  court 
and  the  rules  of  the  court  of  the  district  in  accordance  therewith 
are  as  obligatory  on  officers  of  the  court  as  the  act.  itself.  Section 
30,  Bankr.  Act.  The  jurisdiction  of  referees  is  defined  in  section 
38,  and  their  duties  in  section  39.  There  is  no  provision  in  the  bank- 
rupt act  of  1898  which  authorizes  the  referee  to  order  or  the  trus- 
tee to  pay  out  funds  belonging  to  the  estate  of  a  bankrupt.  Having 
reduced  the  assets  to  money,  it  is  the  duty  of  such  trustee  to  de- 
posit such  money  in  one  of  the  depositories  designated  as  provided 
in  section  61,  Bankr.  ^ct.  There  is  no  provision  in  former  bank- 
rupt acts  analogous  to  this,  and  this  was  evidently  intended  by  con- 
gress to  correct  an  abuse  under  former  acts.  There  .i?  no  express 
provision  in  the  act  as  to  how  these  deposits  shall  be  made.  Sec- 
lion  47,  subsec.  3,  requires  the  trustee  to  deposit  all  money  received 
in  one  of  the  designated  depositories,  and  subsection  4  that  he  shall 
disburse  only  by  check  or  warrant  on  the  depositories  in  which  such 
deposit  has  been  made.    General  order  of  the  supreme  court  pro- 
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hibits  the  payment  of  money  deposited  as  required  by  the  act,  ex- 
cept by  check  or  warrant  drawn  in  accordance  with  the  order,  and 
countersigned  by  the  judge,  or  some  one  designated  by  the  judge 
for  that  purpose.  These  deposits  should  therefore  be  made  to  the 
credit  of  the  court  or  judge,  designating  at  the  time  of  the  deposit  the 
estate  to  which  such  deposits  belong. 

District  rule  lo  regarding  deposits  and  checks: 

"All  funds  belonging  to  bankrupt  estates  must  be  deposited  in  the  desig- 
nated depositories  Lsection  47,  subsec.  8,  Bankr.  Act],  and  disbursed  only  by 
check  or  draft  drawn  on  such  depository  in  accordance  with  dividend  sheet 
prepared  by  referee  and  approved  by  the  judge  [section  47,  subsec.  4].  Such 
checks  or  drafts  must  be  countersigned  as  provided  by  general  order  of  the 
supreme  court  29  [32  a  C.  A.  xzviii.,  89  Fed.  xii.].  Depositories  and  trustees 
not  observing  this  rule  make  themselves  liable  on  their  bond  and  to  attach- 
ment for  contempt." 

This  seems  to  be  plain  and  simple  enough  to  be  understood  even 
by  one  elected  trustee  without  previous  experience  in  the  courts  of 
bankruptcy.  The  provision  that  no  general  trustee  shall  be  ap- 
pointed is  productive  of  much  irregularity  and  continual  schooling 
of  men  selected  by  creditors  who  have  never,  read  even  the  defini- 
tions in  the  bankrupt  act.  While  there  are  serious  objections  to 
general  trustees,  there  are  cogent  reasons  for  such  officers  and  ob- 
jection to  this  provision.  It  is  a  question  with  two  sides,  good  ar- 
gument on  both.  The  rules  are  made  after  a  study  of  the  act,  and 
must  be  observed.  If  the  reasons  therefor  can  be  understood,  so 
much  the  better.  They  are  based  on  reason.  The  failure  to  un- 
derstand or  observe  them  is  a  modern  exemplification  of  an  ancient 
rule  or  caution,  and  calls  forcibly  to  mind  what  most  lawyers  realize 
as  one  of  the  maxims  in  the  professional  nursery, — ^the  saying  of 
Lord  Coke,  "He  who  knoweth  the  law  and  knoweth  not  the  reason 
thereof,  soon  forgetteth  his  superfluous  learning."  In  this  may 
be  seen  a  covert  expression  of  what  most  true  lawyers  feel, — a  con- 
tempt for  the  strictly  "case  lawyer,"  supposed  to  be  of  modern 
growth,  but  of  ancient  origin.  Had  the  act  and  rules  been  followed 
in  the  present  case,  it  would  have  saved  much  time,  labor,  and  an- 
noyance, and,  may  be,  future  complications.  After  much  delay, 
the  entire  record  is  before  the  court,  and  a  tedious  examination  of 
many  loose  papers  is  rendered  necessary,  which  would  have  been 
unnecessary  had  the  orderly  practice  been  observed, — labor  not 
contemplated  the  judge  should  do.  In  winding  up  an  estate  the 
referee  should  prepare  the  dividend  sheets,  showing  the  amount  re- 
ceived, and  from  what  source ;  the  costs  and  claims  having  priority 
to  be  paid  in  full,  and  then  the  unsecured  claims,  with  the  dividend 
to  be  paid  each  claimant.  This  is  the  balance  sheet,  and,  when  ap- 
proved, closes  the  estate.  After  this  the  funds  should  be  paid  un-  . 
der  rule  29  of  the  supreme  court,  and  can  be  paid  in  no  other  way. 
In  the  case  at  bar  the  trustee  has  discharged  complicated  duties, 
and  in  every  instance  obtained  an  order  from  the  referee,  guarding 
with  care  the  interests  of  the  estate  and  the  creditors.  Every  dollar 
appears  to  be  accounted  for,  but  in  an  irregular  way,  as  pointed  out. 
However,  vouchers  are  produced,  and  all  seems  to  have  been  done 
by  order  of  the  referee,  and  with  the  consent  of  the  creditors  or 
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their  attorneys.  No  creditor  now  appears  to  object,  and  no  good 
purpose  can  be  served  by  reopening  the  estate.  The  designated  de- 
pository has  violated  general  order  29,  a  copy  of  which  has  been 
furnished  it,  by  paying  out  the  funds  upon  drafts  not  drawn  in  accord- 
ance therewith,  and  made  itself  liable  as  such  depository  should  any 
party  injured  see  proper  to  pursue  the  remedy. 

This  much  has  been  deemed  proper  to  say  that  it  might  appear  of 
record  this  court  did  not  approve  loose  methods  in  the  settlement 
of  estates  in  bankruptcy,  and  will  not  regard  this  as  a  precedent, 
or  continuance  of  same  in  future.  But,  inasmuch  as  the  orders  of 
the  referee  and  the  settlement  by  the  trustee  have  been  by  consent, 
and  no  creditor  now  complains,  it  is  now  considered,  ordered,  and 
adjudged  that  the  orders  and  settlement  consisting  of  five  dividends 
and  other  payments  are  approved  nunc  pro  tunc,  that  the  trustee 
be  discharged  of  his  trust  and  bond,  and  that  this  estate  in  bank- 
ruptcy be  closed.  This  order  is  made  nunc  pro  tunc  without  preju- 
dice to  the  rights  of  parties  under  the  bankruptcy  act  as  they  may 
be  advised  to  pursue  the  same. 


In  re  KBNYON. 

pistrlct  Court,  N.  D.  Iowa,  B.  D.    January  4,  1902.) 

Bankruptcy— DfscHAROK— Failure  to  Keep  Proper  Boors. 

A  merchant,  who  had  been  in  business  for  years,  and  had  established 
a  good  reputation  'with  wholesale  houses,  sold  out  his  business,  and 
shortly  afterwards  opened*  a  business  in  another  place,  purchasing  goods 
to  the  amount  of  about  $6,000  on  credit,  on  the  strength  of  his  previous 
reputation;  a  statement  made  by  him  a  short  time  previously  having 
shown  him  to  be  worth  $20,000.  In  fact,  he  had  no  property  except  $500 
in  cash,  and  was  indebted  nearly  $6,000,  and  within  three  months  filed 
a  petition  in  voluntary  bankruptcy.  The  books  kept  by  him  in  the  store 
failed  to  show  his  actual  financial  condition,  or  the  amount  of  cash 
received  or  paid  out,  and  contained  nothing  except  the  accounts  for  goods 
purchased  on  credit,  with  the  payments  made  thereon.  Held  that  in 
view  of  his  business  experience,  and  his  hopelessly  insolvent  condition 
when  he  opened  the  business,  which  rendered  every  payment  to  a 
creditor  an  act  of  bankruptcy,  his  failure  to  keep  books  showing  his 
true  condition  must  be  regardeid  as  having  been  with  fraudulent  intent 
and  in  contemplation  of  bankruptcy,  and  on  that  ground  his  discharge 
should  be  refused. 

In  Bankruptcy,  On  application  for  discharge,  and  objections 
thereto. 

E.  E.  Hasner,  for  bankrupt. 

Henderson,  Hurd,  Lenehan  &  Kiesel,  for  opposing  creditors. 

SHIRAS,  District  Judge.  From  the  record  submitted  in  this 
case  it  appears  that  specifications  in  opposition  to  the  petition  for 
discharge  were  duly  filed  on  behalf  of  certain  creditors,  the  first 
ground  thereof  being  the  charge  that  the  bankrupt,  with  fraudulent 
intent  to  conceal  his  true  financial  condition,  and  in  contemplation 
of  bankruptcy,'  had  failed  to  keep  books  of  account  or  records  from 
which  his  true  condition  might  be  ascertained.    The  evidence  shows 
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that  the  bankrupt  had  been  engaged  for  years  in  the  mercantile 
business,  having  stores  at  Lamont  and  other  towns,  before  he  en- 
tered into  business  at  Elma,  Iowa;  and  he  had  such  familiarity  with 
business  transactions  that  he  must  have  known  the  need  of  keep- 
ing reasonably  accurate  books  of  account,  if  he  purposed,  by  so 
doing,  to  keep  track  of  his  actual  business  condition.  His  own  tes- 
timony shows  that  the  books  kept  by  him  at  Elma  wholly  failed 
to  show  his  true  financial  condition.  They  showed  the  goods  bought 
on  credit  from  various  houses,  and  the  moneys  paid  them  on  ac- 
count, but  did  not  show  the  sums  due  the  bankrupt  for  goods  sold 
on  credit,  nor  the  amounts  received  in  cash  for  goods  sold,  nor  the 
disposition  of  the  cash  received;  nor  did  they  show  the  indebted- 
ness due  from  the  bankrupt  for  money  borrowed,  nor  the  indebted- 
ness remaining  unpaid  growing  out  of  the  business  conducted  by 
the  bankrupt  at  Lamont  and  other  points,  before  he  removed  to 
Elma.  In  other  words,  if  any  person  had  relied  upon  the  showing 
made  by  the  books  as  evidence  of  the  actual  financial  condition  of 
the  bankrupt,  he  would  have  been  wholly  misled  thereby,  and  it  is 
the  fact  that  these  books  did  not  show  the  actual  financial  condition 
of  the  bankrupt.  To  determine  the  intent  of  the  bankrupt  in  this 
particular,  regard  must  be  had  to  what  the  evidence  discloses  touch- 
ing his  past  history  as  a  business  man,  and  what  the  facts  were 
surrounding  him  when  he  opened  the  store  at  Elma,  which  was  in 
April,  1900.  For  some  years  prior  to  that  time  the  bankrupt  con- 
ducted a  general  mercantile  business  at  Lamont,  Iowa,  having  a 
branch  store  at  Aurora,  and  had  so  conducted  the  same  that  he 
had  stood  in  good  credit  with  those  with  whom  he  dealt.  During 
the  year  1899  and  early  part  of  1900  his  relations  with  a  clerk  in 
his  employ  became  such  as  to  cause  a  separation  between  himself 
and  his  wife,  and  resulted  in  the  breaking  up  of  the  business  con- 
ducted at  Lamont.  The  wife  claimed  that  some  $3,000  or  more 
of  money  coming  to  her  from  her  father's  estate  had  been  invested 
in  the  business  under  a  promise  that  it  should  be  repaid  her  when 
so  demanded,  and  it  appears  that  she  had  given  much  of  her  per- 
sonal time  and  services  in  aid  of  the  business  conducted  in  her  hus- 
band's name.  In  February,  1900,  the  bankrupt  traded  the  stock  of 
merchandise  to  Arthur  Hunt,  taking  in  exchange  therefor  160  acres 
of  land  in  Woodbury  county,  which  was  subject  to  a  mortgage  of 
$2,500.  The  land  was  taken  at  a  valuation  of  $50  per  acre,  making 
$8,000  in  all,  leaving  a  net  value  of  $5,500  after  deducting  the  mort- 
gage ;  and,  in  addition  thereto.  Hunt  agreed  to  pay  $3,000  in  cash. 
A  settlement  was  reached  between  the  bankrupt  and  his  wife,  where- 
by the  160  acres  were  deeded  by  Hunt  to  her,  she  assuming  the 
payment  of  the  mortgage  thereon,  and  also  the  payment  of  a  sum 
due  Carson,  Pirie,  Scott  &  Co.,  of  Chicago,  evidenced  by  a  note 
signed  by  the  husband  and  wife,  and  the  bankrupt  executed  to  her 
his  note  for  $1,500.  Out  of  the  cash  paid  by  Hunt  to  the  bankrupt, 
amounting  to  $2,700  according  to  the  testimony  of  the  bankrupt^  the 
latter  paid  to  various  creditors  sums  aggregating  $2,163.71.  About 
April  I,  1900,  he  opened  out  a  store  at  Elma,  being  accompanied  to- 
that  place  by  the  clerk  that  had  brought  about  the  separation  be- 
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tween  the  bankrupt  and  his  wife  and  the  dissolution  of  the  business 
at  Lamont,  and  her  father.  According  to  the  statement  of  the 
bankrupt  at  this  time,  his  financial  condition  was  substantially  as 
follows:  He  owed  his  wife  $1,500,  evidenced  by  a  note  held  by 
her;  he  owed  D.  A.  Sheffield  $1,900  for  money  borrowed,  and  evi- 
denced by  four  promissory  notes;  he  owed  the  Lamont  Savings 
JBank  about  $2,000;   to  Carson,  Pirie,  Scott  &  Co.  about  $1,700; 

to  Watt  Bros.,  $92.10;  to Moore,  $172.74;  to  Beals  &  Torry, 

$200;  and  to  C.  P.  Kellogg  &  Co.,  $285.  The  debt  due  the  Lamont 
Savings  Bank  was  secured  by  a  mortgage  on  property  in  Earlville 
and  Lamont,  and  Carson,  Pirie,  Scott  &  Co.  had  a  second  mort- 
gage on  the  same  property.  Under  the  evidence  it  is  making  a 
liberal  allowance  for  the  value  of  the  security  to  hold  that  it  would 
pay  the  debt  due  the  bank,  but,  making  this  deduction,  the  indebt- 
edness acknowledged  to  be  due  from  the  bankrupt  when  he  went 
to  Elma  amounts  to  the  sum  of  $5,849,  and  all  the  assets  he  had 
left  him  was  the  cash  he  took  with  him,  amounting  to  less  than 
$500.  Taking  advantage  of  the  credit  he  had  acquired  with  the 
houses  from  whom  he  had  previously  bought  goods, — a  credit  sus- 
tained by  written  statements  furnished  these  wholesale  houses,  one 
at  least  being  as  late  as  January  2,7^  1900,  wherein  he  claimed  to  be 
worth  nearly  $20,000  over  and  above  all  indebtedness, — ^the  bank- 
rupt bought  on  credit  goods  to  the  value  of  more  than  $6,000,  and 
opened  out  therewith  a  store  in  Elma.  When  these  purchases  were 
made,  the  bankrupt  knew  his  absolutely  insolvent  condition.  He 
knew  that  all  the  property  left  remaining  him  was  the  small  amount 
of  cash  he  had  on  hand,  which  would  be  rapidly  absorbed  in  the 
expenses  attending  the  opening  of  the  store  at  Elma.  He  knew  thaj 
he  then  owed  nearly  $6,000,  and  he  must  have  known  that  it  was 
absolutely  impossible  for  him  to  ever  pay  the  indebtedness  he  was 
thus  creating,  in  view  of  his  existing  hopelessly  insolvent  condition. 
He  knew  that  his  condition  had  changed  in  every  respect,  and  yet, 
in  effect,  he  asked  the  houses  from  whom  he  bought  the  goods  to 
deal  with  him  as  though  his  actual  condition  remained  unchanged. 
These  parties  undoubtedly  dealt  with  him  on  the  faith  of  the  credit 
he  had  established  when  in  business  at  Lamont,  and  it  was  unques- 
tionably a  fraud  upon  the  part  of  the  bankrupt  to  make  the  pur- 
chases on  credit  of  the  goods  shipped  to  him  at  Elma,  knowing 
that  he  was  wholly  without  ability  to  meet  the  demands  he  thus 
created.  The  whole  past  history  of  the  bankrupt,  as  outlined  in 
the  evidence,  shows  clearly  that  he  was  too  able  a  business  man  to 
entertain  the  belief  that  he  could  successfully  carry  on  the  business 
he  opened  out  at  Elma,  and  he  must  have  known  that  his  career 
at  Elma  would  be  brought  to  a  close  as  soon  as  his  creditors  under- 
stood the  actual  situation  of  his  affairs.  The  business  at  Elma  was 
opened  about  April  i,  1900,  and  the  voluntary  petition  in  bank- 
ruptcy was  sworn  to  on  June  15,  aind  was  filed  On  June  23,  1900. 
.  It  was  brought  about  at  this  particular  time  by  the  action  of  C.  P. 
Kellogg  &  Uo.  in  replevying  certain  goods  on  the  ground  that  they 
had  been  misled  in  the  sale  thereof  on  credit.  The  bankrupt  real- 
ized that  this  fact,  becoming  known,  would  lead  to  an  investigation 
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of  his  affairs  by  the  other  creditors,  and  he  met  the  situation  by 
going  into  bankruptcy.  His  action  in  this  direction  justifies  the 
conclusion  that  he  must  have  contemplated  such  a  result  when  he 
opened  the  store  at  Elma.  The  condition  of  his  afiFairs  was  such 
that  he  knew  that  any  payments  made  to  a  creditor  would  be  a 
preference,  as  he  was  in  fact  and  to  his  own  knowledge  hopelessly 
insolvent:  and  he  knew,  therefore,  that  he  was  committing  acts  of 
bankruptcy  which  would  sustain  a  creditors'  petition  against  him  when 
he  made  payments  to  any  of  his  creditors.  In  construing  the  words 
*'in  contemplation  of  bankruptcy,"  used  in  the  act  of  i&S/,  the  su- 
preme court,  in  Buckingham  v.  McLean,  13  How.  151,  14  L.  Ed. 
91,  held  that  "the  debtor  must  have  contemplated  an  act  of  bank- 
ruptcy, or  an  application  by  himself  to  be  decreed  a  bankrupt,"  in 
order  to  avoid  a  security  given  when  insolvent.  In  the  case  now 
under  consideration  the  bankrupt  not  only  contemplated  acts  which, 
when  done,  would  enable  creditors  to  sustain  a  charge  of  bankruptcy 
against  him,  but  he  in  fact  committed  the  acts,  in  that,  being  in- 
solvent, he  transferred  money  to  a  portion  of  his  creditors,  thereby 
preferring  them ;  and,  furthermore,  as  soon  as  it  was  apparent  that 
his  creditors  were  becoming  aware  of  his  actual  condition,  he  him- 
self filed  his  voluntary  petition  in  bankruptcy.  These  facts  justify 
the  corxlusion  that  in  opening  out  the  business  at  Elma  he  did  so 
in  contemplation  of  bankruptcy,  and  with  the  intent  to  go  into  bank- 
ruptcy as  s6on  as  his  creditors  began  to  inquire  into  Ws  condition.; 
and  also  justify  the  conclusion  that  his  failure  to  keep  proper  books 
of  account  was  part  of  the  general  scheme  to  fraudulently  buy  on 
credit  goods  to  be  used  in  the  business  at  Elma,  which  were  to  be 
sold  as  far  as  possible  for  cash  only,  and,  when  it  was  apparent 
that  the  creditors  could  not  be  much  longer  deceived,  then  to  wind 
up  the  business  by  going  into  bankruptcy.  Under  these  circum- 
stances it  cannot  be  expected  that  the  court  will  aid  him  in  carrying 
through  his  fraudulent  purpose  by  now  granting  him  a  discharge, 
and  releasing  him  from  liability  for  debts  thus  created,  but,  on  the 
contrary,  the  petition  for  discharge  will  be  refused  on  the  ground 
that  it  is  proven  that  the  bankrupt,  with  intent  to  defraud,  and  in 
contemplation  of  bankruptcy,  failed  to  keep  proper  books  of  ac- 
count from  which  his  true  financial  condition  could  be  ascertained. 


•     In  re  SWORDa 
(District  Conrt,  N.  D.  Georgia.    December  19,  1001.| 

No.  sa 

BAKnUPTCT^POWBRB  OF   Ck>nBT— EnfOBOINO  GULIHS  ▲OAIH8T  EZSHFT  PbOP^ 
BRTT. 

A  court  of  bankruptcy  has  no  power  to  enforce  claims  against  prop- 
erty of  a  bankrupt  exempt  as  a  homestead  mider  the  laws  of  Georgia, 
and  set  apart  as  snch  by  the  trustee,  although  based  on  notes  in  which 
the  right  of  exemption  is  waived;  but  where  the  bankrupt  has  faUed  to 
obtain  a  discharge,  and  the  time  therefor  has  passed,  such  creditors  will 
be  permitted  to  withdraw  their  claims  for  the  purpose  of  pursuing  their 
remedy  in  the  state  courts.  * 
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In  Bankruptcy.    On  application  for  leave  to  withdraw  datmi. 

Foster  &  Butler  and  Napier  &  Cox,  for  petitioning  creditors. 
Rucker  &  Rucker,  for  bankrupts 

NEWMAN,  District  Judge.  In  this  case  the  court  feels  com- 
pelled, after  full  consideration,  to  adhere  to'  its  ruling  made  in  Re 
Camp,  91  Fed.  745,  and  reiterated  in  Re  Hill,  96  Fed.  185,  which 
ruling  was  that  there  was  ho  power  in  the  bankrupt  court  to  enforce 
notes  containing  a  waiver  of  homestead  exemption  against  a  home- 
stead set  apart  in  bankruptcy.  The  fact  that  more  than  18  months 
has  elapsed  since  the  petition  in  bankruptcy  was  filed,  and  that  the 
bankrupt  is  thereby  precluded  from  obtaining  his  discharge,  has  no 
cflFect  on  this  question.  The  petition  of  the  creditors  in  this  case 
contains  a  prayer  for  leave  to  enforce  their  claims  against  the  home- 
stead exemption  set  apart  by  the  trustee,  and  as  an  alternative  prayer 
they  ask  leave  to  withdraw  their  claims  from  the  court  of  bankruptcy, 
that  they  may  proceed  to  enforce  the  same  in  the  state  court.  There 
seems  to  be  no  reason  why  the  petitioners  should  not  be  allowed  to 
withdraw  their  claims.  The  bankrupt  cannot  now  obtain  a  discharge, 
and  the  creditors  should  be  allowed  to  avail  themselves  of  any  rights 
they  may  have  in  the  premises. 

An  order  will  be  entered  allowing  the  petitioners  to  withdraw 
their  claims  from  the  bankrupt  court. 


In  re  BEERMAN, 

piBtrict  Court,  N.  D.  Georgia.    December  16^  1901.} 

No.  663. 

Bjhtkruftct— Statino  Procbbdinqs  to  Entorcb  Judgment  —  OmssTOK  01 
Creditor  from  Schedules. 

The  fact  that  the  claim  of  an  ordinary  creditor,  upon  which  an  action 
is  pending  at  the  time  of  the  bankruptcy  of  the  debtor,  is -omitted  from 
the  bankrupt's  schedules,  does  not  enlarge  his  rights,  where  he  has 
knowledge  of  the  bankruptcy  proceedings;  and  a  subsequent  amendment 
of  the  schedules  by  permission  of  the  court  relates  back  to  the  time  of 
filing  the  petition,  and  the  creditor  will  be  enjoined  from  taking  any 
steps  to  collect  the  judgment  recovered  until  the  bankrupt's  right  to  a 
discharge  has  been  determined. 

In  Bankruptcy.    On  application  by  bankrupt  for  restraining  order. 

T.  L.  Travis,  for  bankrupt. 
Hudson  Moore,  for  respondent. 

NEWMAN,  District  Judge.  In  this  case,  on  the  hearing  of  an 
afiplication  for  a  restraining  order  in  favor  of  the  bankrupt  against 
the  Camp  Coffee  &  Spice  MiQs,  the  following  facts  appeared :  That 
on  July  I,  1901,  Beerman  filed  his  voluntary  petition  in  bankruptcy, 
and  was  adjudged  a  bankrupt  on  the  same  day;  that  at  that  time 
there  was  pending  against , him  a  suit  in  favor  of  the  Camp  Coffee 
&  Spice  Mills  on  an  ordinary  debt  for  merchandise  sold;   that  on 
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the  third  Monday  in  July,  1901,  after  the  filing  of  the  petition  in 
bankrqptcy,  a  judgment  was  taken  against  Beerman  in  said  suit.  It 
appears  that  Beerman,  through  inadvertence,  omitted  from  his  sched- 
ule of  creditors  the  Camp  Coffee  &  Spice  Mills.  He  was  allowed  to 
amend  his  schedule  in  this  respect  in  September,  1901.  On  the  nth 
day  of  September,  before  this  amendment  was  filed,  the  Camp  Coffee 
&  Spice  Mills  took  out  garnishment  proceedings,  and  held  up  an 
amount  of  money  due  the  bankrupt  for  wages  as  bartender.  It  is  al- 
leged, and  not  denied,  that  the  Camp  Coffee  &  Spice  Mills,  through 
its  attorney,  knew  of  the  bankruptcy  proceeding  at  the  time  it  took 
judgment  in  the  origfinal  suit,  and  at  the  time  the  garnishment  pro- 
ceedings were  instituted.  In  this  situation  of  the  matter  the  court 
is  asked  to  enjoin  the  garnishment  proceedings.  Whether  the 
Camp  Coffee  &  Spice  Mills  knew  that  it  had  been  omitted  from  the 
schedule  of  creditors  does  not  appear,  but  it  did  know,  according  to 
the  record,  that  bankruptcy  proceedings  had  been  instituted,  and 
knew  also  that  it  was  an  ordinary  creditor  of  the  bankrupt,  against 
whose  debt  a  discharge,  if  obtained,  would  be  good.  "The  fact  that 
the  creditor  who  is  bringing  the  action  has  been  omitted  from  the 
list  of  creditors  on  the  bankrupt's  schedule,  does  not  necessarily  pre- 
vent his  action  from  being  stayed,  for  his  claim  is  still  released  by 
discharge,  if  he  has  notice  or  knowledge  of.  the  bankruptcy  proceed- 
ings.*' Coll.  Bankr.  (3d  Ed.)  p.  128.  Considering  this  knowledge  on 
the  part  of  the  Camp  Coffee  &  Spice  Mills  of  the  institution  of  the 
bankruptcy  proceedings,  and  the  amendment,  subsequently  allowed 
by  the  court,  adding  it  and  the  amount  of  its  debt  to  the  schedule  of 
creditors,  it  would  seem  that  this  amendment  related  back  to  the  time 
of  the  filing  of  the  petition,  and  would  have  effect  as  of  that  date. 
Consequently  it  seems  clear  that  the  endeavor  to  enforce  this  judg- 
ment by  means  of  the  garnishment  proceeding  should  be  enjoined, 
and  an  injunction  will  issue  restraining  the  Camp  Coffee  &  Spioe 
Mills,  its  agents  or  attorneys,  from  proceeding  further  with  the 
garnishment  suit  until  the  question  of  the  right  of  the  bankru£t  to  a 
discharge  shall  have  been  determined. 


In  re  BEEBMAl?^ 

(District  Court,  N.  D.  Georgia.    November  29,  1901.) 

Ko.  663. 

Bahctttttct— Ln8N— Validttt  of  Mortgaob. 

Tbe  agent  of  a  wholesale  firm  procured  a  third  person  to  lend  a 
merchaDt  sufficient  money  to  pay  a  debt  he  owed  the  firm,  taking  a 
mortgage  on  the  merchanf  8  stock.  The  lender  and  borrower  were  un- 
aoquuiiited,  and  the  lender  refused  to  make  the  loan  unless  a  member 
of  the  firm  would  give  him  a  bond  to  indemnify  him  against  loss,  wbich 
was  done.  Although  there  was  no  specific  agreement,  the  lender  under- 
stood that  the  firm  was  to  get  the  money  lent,  which  it  did.  The  agent 
testified  that  he  supposed  the  debtor  to  be  solvent,  as  he  represented 
himself  to  be,  but  be  was  in  fact  insolvent,  and  was  adjudged  a  bank- 
rupt a  month  later.  Held,  that  the  effect  of  the  transaction  if  the  mor^ 
gage  was  enforced  would  be  to  enable  the  firm  to  obtain  a  preference 
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indirectly  which  It  conld  not  have  obtained  if  the  mortgage  liad  been 
taken  to  itself,  and  that  the  mortgagee  would  not  be  permitted  to  en- 
force the  mortgage  until  he  had  exhausted  his  remedy  on  tho  bopd*  if  al 
all. 

In  Bankruptcy.    Hearing  on  report  of  referee, 

C.  D.  Maddox  and  £.  D.  Thomas,  for  intervener* 
J.  L.  Travis,  for  bankrupt. 
Reynolds  &  McGill,  for  trustee. 

NEWMAN,  District  Judge.  The  report  of  the  referee  in  this 
case  as  to  the  matter  now  in  hearing  is  on  the  intervention  filed  by 
F.  M.  Powers,  setting  up  and  asking  to  have  enforced  a  mortgage 
for  $200  on  the  stock  of  goods  of  the  bankrupt.  The  question  is 
whether  or  not  this  mortgage  is  void  under  the  bankruptcy  act.  The 
facts  show  that  the  bankrupt,  on  the  isth  day  of  June,  1901,  owed 
J.  J.  &  J.  E.  Maddox,  wholesale  merchants,  $192 ;  that  at  that  time 
the  agent  of  J.  J.  &  J.  E.  Maddox  procured  Powers  to  lend  to  Beer- 
man,  the  bankrupt,  the  sum  of  $192,  taking  his  note  and  a  mortgage 
on  his  stock  of  goods  for  $200  to  cover  the  amount  loaned  and  inter* 
est ;  that  a  check  was  given  by  Powers  to  Beerman  for  $192,  which, 
on  the  same  date,  was  indorsed  by  Beerman  to  J.  J.  &  J.  E.  Maddox, 
and  collected  by  them,  which  is  shown  by  the  check  and  the  indorse- 
ments thereon.  The  evidence  on  the  subject  was  as  follows: 
F.  M.  Powers,  the  mortgagee  and  intervener  here,  testified : 
"I  lent  the  money,  thinking  it  was  at  eight  per  cent,  at  the  suggestion 
of  Mr.  L.  B.  Jackson,  agent  for  Messrs.  J.  J.  &  J.  E.  Maddox.  I  did  not 
know  Mr.  Beerman,  nor  had  never  seen  him.  I  had  seen  his  place  of  busi- 
ness. Do  not  think  I  had  any  conference  with  Mr.  Maddox.  A  bond  was 
given  me  to  Indemnify  me  against  loss  by  Mr.  Maddox.  This  bond  is  in 
evidence.  I  think  the  bond  and  mortgage  were  all  drawn  about  the  same 
time,  possibly  not  on  the  same  date.  I  stated  to  Mr.  Jackson  that  if  they 
would  make  me  perfectly  secure  I  would  lend  the  money  for  $8.00.  This 
is  the  first  time  I  have  entered  into  this  kind  of  a  transaction..  I  did  not 
see  any  member  of  the  firm  except  Mr.  L.  B.  Jackson.  I  told  him  that  Mr. 
Maddox  should  secure  ma  Mr.  Jackson  came  to  see  me,  and  said:  'I  wish 
you  to  make  this  loan,  and  it  is  good  without  any  bond.  Mr.  Beerman  is  in 
good  shape.'  I  did  not  know  Mr.  Maddox*s  object  I  wished  to  be  secured. 
I  did  not  rely  on  Mr.  Beerman's  solvency, — perhaps  partially,  but  not  abso- 
lutely. I  made  no  investigation  except  through  Mr.  Jackson.  I  suggested 
Mr.  Maddox  giving  bond.  I  did  not  know  absolutely  that  the  money  to  be 
loaned  was  going  to  pay  the  debt  of  J.  J.  &  J.  E.  Maddox,  but  I  thought  so 
at  the  time.  I  told  Mr.  Jackson  to  give  me  a  bond,  and  I  would  loan  the 
money.  Mr.  Jackson  manifested  much  interest,  in  the  matter.  I  never  spoke 
a  single  word  to  Mr.  Beerman,  nor  did  I  rely  on  Mr.  Beerman's  solvency. 
I  requested  that  a  bond  was  to  be  given  me  before  I  saw  Mr.  Beerman.  I 
know  of  Mr.  Jackson's  connection  with  J.  J.  &  J.  E.  Maddox.  I  know  that 
J.  J.  &  J.  E.  Maddox  got  the  money  that  I  loaned  Mr.  Beerman.  I  had  no 
agreement  as  to  where  the  money  was  to  go.  I  believe  I  knew  where  it  was 
going  from  the  special  interest  taken  in  the  loan  by  Mr.  Jackson.  He  mani- 
fested considerable  Interest  in  cutting  down  the  Interest  I  was  to  charge. 
Mr.  Jackson  had  never  before  made  any  point  on  the  Interest  that  I  charged. 
I  knew  the  bond  was  good.  I  would  not  have  loaned  the  money  without  the 
bond  at  that  rate  of  interest  I  might  have  loaned  it  without  the  bond  at 
big  interest  I  put  one  note  in  the  bank,  and  It  was  returned  unpaid.  I 
was  absent  from  the  city  when  Mr.  Beerman  went  into  bankruptcy.  I  got 
a  letter  from  Mr.  Thomas  that  the  note  had  been  returned  unpaid  by  the 
bank.    I  would  not  have  loaned  Mr.  Beerman  money  had  I  known  he  was 
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going  Into  bankruptcy.  BIr.  Beerman  did  not  torn  over  the  check  for  the 
money— $192.0O~-ln  my  office.  I  handed  the  check  to  Mr.  Beerman,  and  he 
went  out  of  the  office  with  Mr.  Jackson.  I  knew  that  Mr.  Beerman  owed 
J.  J.  &  J.  E.  Maddox  $192.00,  and  I  supposed  that  they  would  get  the  money 
on  account  of  their  giving  bond  to  Indemnify  me  against  loss.  I  did  not 
calculate  the  per  cent  at  the  time.  I  thought  I  was  charging  eight  per 
cent,  but  I  see  now  that  I  was  charging  12  per  cent.  I  had  Information 
that  McCord,  Stewart  &  Co.  had  obtained  a  mortgage  was  the  reason  that 
I  put  the  mortgage  on  record.  It  appears  that  they  did  not  have  any  mort- 
gage, and  my  information  was  untrue.*' 

G.  C.  Beerman  testified : 

"I  got  the  money  In  a  check  for  $192.00.  I  did  not  get  $200.00.  I  suppose 
I  was  paying  $8.00  for  Interest  I  turned  over  the  check  In  the  presence 
of  Mr.  Powers,  in  his  office,  to  Mr.  Jackson.  Mr.  Jackson  says  to  me, 
'Maddox  will  send  you  a  receipt  the  next  day.*  Mr.  Jackson  came  down  to 
my  store  on  Courtland  street,  and  told  me,  1  know  where  yeu  can  get  the 
money  if  you  will  pay  us  up  our  d^bt'  Mr.  Maddox  promised  to  let  me 
have  more  goods,  but  since  tiie  mortgage  he  only  let  me  have  one  bill  for 
$23.10.  I  had  never  seen  Mr.  Powers  before  I  went  to  his  office.  He  has 
never  been  In  my  store,  nor  did  he  ask  me  any  questions  as  to  my  solvency, 
and  I  did  not  tell  Mr.  Powers  that  I  was  solvent  I  knew  when  I  was  get- 
ting the  money  that  it  was  to  go  to  Mr.  Maddox.  I  agreed  to  pay  It  over 
before  I  borrowed  It  The  understanding  was  that  they  were  to  extend 
future  credit.  I  did  not  tell  Mr.  Powers  anything  at  the  time  as  to  my 
solvency.  Mr.  Powers  did  not  ask  me.  I  did  not  say  that  I  would  pay  the 
notes.  Mr.  Powers  did  not  agree  to  advance  me  any  future  credit  at  that 
time.  I  am  positive,  and  swear,  that  I  did  not  tell  him  I  was  solvent  or 
would  meet  the  notes.  I  gave  the  check  right  away  to  Mr.  Jackson,  in 
Mr.  Powers*  office,  right  In  the  presence  of  Mr.  Powers.  Mr.  Powers  said 
he  would  not  record  the  mortgage.  Aft«  I  gave  this  mortgage,  other  cred- 
itors— McCord,  Stewart  &  CJo.  and  others — ^began  to  press  me  for  payment 
J.  J.  &  J.  E.  Maddox  refused  to  extend  any  further  credit  McGord,  Stewart 
&  Co.  went  back  on  me,  and  I  was  forced  to  go  into  bankruptcy.  I  paid 
alT  I  could,  and  as  far  as  I  could.  After  I  borrowed  the  $192.00,  my  stock 
remained  About  the  same,  and  was  not  increased  any." 

L.  B.  Jackson  testified: 

<*I  went  to  Beerman's  store  and  asked  him  as  to  his  financial  condition. 
He  said  his  liabilities  were  less  than  $500.00;  business  In  good  shape.  We 
needed  the  money,  and  there  was  necessity  to  have  a  loan  extended  to  Beer- 
man in  order  that  he  might  pay  us  up.  Beerman  said  he  was  solvent,  and 
placed  his  liabilities  at  less  than  $500.00.  Mr.  Powers  was  not  Interested 
in  Mr.  Maddox.  The  money  belonged  to  Mr.  Powers,  and  I  did  not  tell  him 
what  was  to  be  done  with  the  money.  I  simply  wished  to  assist  in  saving 
Mr.  Beerman's  credit.  In  my  presence  Mr.  Beerman  told  Mr.  Powers  he 
was  solvent  and  could  meet  the  payments  easily.  Powers  said,  *If  your 
condition  is  satisfactory,  I  will  not  record  the  mortgage.*  J.  E.  Maddox 
signed  the  bond  because  he  thought  It  was  safe  to  do  so,  and  furnished 
another  bill  of  goods.  Beerman  did  not  come  to  the  office,  and  would  not 
pay  the  bill.  The  check  given  to  Beerman  by  Powers  was  not  turned  over 
in  Powers*  office,  but  In  Mr.  Alexander's  office.  Mr.  Beerman  Indorsed  the 
check  over  to 'me,  Jackson.  He  went  through  a  door  first  There  was  no 
understanding  between  Maddox  and  Powers.  Beerman  owed  us  bills  past 
due,  and  my  firm  needed  the  money.  It  is  possible  that  the  firm  of  J.  J.  & 
J.  E.  Maddox  might  have  taken  promissory  notes,  and  Indorsed  them,  and 
got  the  money.  I  don't  know  as  to  what  they  might  or  could  do.  Beerman 
consented  to  pay  us  that  way.  Alexander  had  nothing  to  do  with  the  check. 
Yes,  the  rooms  connect  Went  straight  in  Alexander's  office,  and  there  the 
check  was  indorsed  over  to  the  firm  of  J.  J.  &  «1.  E.  Maddox.  Powers  asked 
for  the  bond,  and  I  went  to  J.  E.  ^faddox,  and  he  said  he  would  do  It 
Since  the  fire  the  firm  have  needed  money,  and  we*  were  hastening  collections 
all  we  could." 
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A  voluntary  petition  in  bankruptcy  was  filed  by  Beerman  on  July 
I3>  1901,  just  one  month  after  this  occurrence.  It  seems  clear  that 
the  transaction  worked  a  preference  to  J.  J.  &  J.  E.  Maddox.  Mr. 
Powers,  the  mortgagee,  seems  to  have  understood  perfectly  well  that 
this  money  was  to  go  to  J.  J.  &  J.  E.  Maddox.  While  it  is  not  so 
clear  that  he  knew  of  Beerman's  insolvency,  it  certainly  seems  that 
he  had  reasonable  cause  to  believe  that  he  was  at  least  in  very  doubt- 
ful condition  as  to  solvency.  If  Beerman  was  in  fairly  good  condi- 
tion, there  was  no  reason  whatever  why  the  agent  foi*  the  Maddox 
firm  should  have  sought  to  obtain  the  payment  of  their  debt  in 
this  peculiar  way.  Mr.  Powers,  as  a  money  lender,  and  as  an  intelli- 
gent man,  must  have  observed  all  this.  If  transactions  of  this  sort 
are  to  be  permitted,  then,  instead  of  a  creditor  taking  a  mortgage 
himself,  when  a  debtor  is  in  failing  circumstances,  he  will  get  some 
one  else  to  advance  the  money,  agreeing  that  the  person  advancing 
the  money  shall  suffer  no  loss,  and  thereby  obtain  by  indirection  a 
preference  which  he  would  be  unable  to  get  if  he  had  acted  directly 
with  the  debtor,  provided,  of  course,*  that  the  debtor  within  four 
months  thereafter  becomes  a  bankrupt. 

The  matter  will  be  referred  back  to  the  referee,  with  instructions 
to  take  such  further  action  as  is  in  accordance  with  the  views  herein 
expressed. 


In  re  O'CONNOR. 

(District  Court,  N.  D.  Georgia.    November  27,  1901.) 

No.  670. 

1.  Bankruptcy— Recovery  op  Goods  Sold  to  Bankrupt— Liifrr  of  Hiort. 

It  Is  not  In  harmony  with  the  purpose  of  the  bankruptcy  act,  which 
is  to  secure  equality  between  creditors,  to  permit  all  creditors  who  sold 
goods  to  a  bankrupt,  which  they  can  Identify,  to  rescind  the  sales  and 
reclaim  such  goods  on  the  ground  that  they  were  purchased  in  pursu- 
ance of  a  general  scheme  to  defraud,  where  other  creditors,  having  an 
equal  right  to  a  rescission,  cannot  enforce  it  because  their  goods  wo'e 
disposed  of. 

2.  Same— Proof  of  Fraudulent  Representations. 

Clear  proof  of  fraudulent  representations,  that  they  were  willfully 
made,  and  were  tfye  inducement  to  the  sale,  is  required  to  entitle  a  seller 
to  rescind,  and  recover  the  goods  sold,  after  the  bankruptcy  of  the  pur- 
chaser. 

In  Bankruptcy.     On  exceptions  to  report  of  special  master. 

Tompkins  &  Alston,  for  bankrupt. 

Rosser  &  Carter,  for  trustee. 

Smith,  Hammond  &  Smith,  Culberson  &  Willingham,  C.  D.  Mad- 
dox, Hudson  Moore,  E.  E.  Pomeroy,  Black  &  Jackson,  O.  E.  &  M, 
C.  Horton,  W.  H.  Terrell,  A.  H.  Cox,  S.  N.  Evins,  and  F.  M. 
Hughes,  for  interveners. 

Slaton  &  Phillips,  for  Fulton  Bag  &  Cotton  Mills. 

NEWMAN,  District  Judge.  The  questions  in  this  case  arising  in 
the  equity  proceeding  were  referred  to  P.  H.  Adams,  Esq.,  special 
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master,  who  has  made  his  report,  to  which  exceptions  have  been  filed 
by  a  large  number  of  interveners,  who  claim  that  on  account  of  fraud- 
ulent representations  and  conduct  on  the  part  of  the  bankrupt  no 
title  to  the  goods  sold  by  them  passed,  and  that,  in  view  of  this, 
such  part  of  their  goods  as  are  still  in  the  stock  should  be  turned  over 
to  them.  By  consent  of  all  the  creditors,  the  goods  have  been  sold, 
however,  and  the  amount  derived  from  the  sale  of  each  parcel  of 
goods  claimed  seems  to  be  understood  and  agreed  upon  by  the 
trustee  and  the  claimants.  The  special  master  luis  reported  on  sev- 
enty-five claims  of  this  sort,  and  as  to  all  of  them  except  three  the 
claim  of  the  right  to  take  the  proceeds  of  the  sale  of  the  goods  iden- 
tified is  disallowed.  The  principal  claim  and  contention  of  these  in- 
terveners is  that  there  was  a  general  ^scheme  on  the  part  of  the 
bankrupt  to  defraud  creditors,  and  that*  this  is  sufficient  to  void  all 
sales,  and  to  justify  a  rescission  of  the  contract  of  sale  in  each  in- 
stance where  the  goods  could  be  identified.  The  special  master  finds 
against  this,  and  finds,  in  substance,  after  having  heard  testimony 
on  the  subject,  that  there  was  no  such  scheme,  but  that,  on  the  con- 
trary, the  bankrupt  failed  in  business  after  an  earnest  effort  to  suc- 
ceed and  to  act  justly  by  his  creditors.  He  finds  that  at  various 
times  the  bankrupt  sold  goods  at  less  than  cost,  making  a  run  on 
several  articles,  usually  to  raise  money  to  pay  pressing  bills.  He 
finds  further  that  the  bankrupt  attempted  to  establish  a  branch  store 
in  Griffin,  Ga.,  and  that  he  lost  a  considerable  amount  of  money  in 
that  way  and  in  assisting  in  establishing  the  Robinson  Grocery  Store 
in  Birmingham.  He  further  finds  that,  while  the  bankrupt  was  hard 
pressed,  he  used  every  available  means,  not  judicious  in  many  cases, 
but  honest,  to  raise  money  to  pay  as  far  as  he  could.  It  is  unneces- 
sary to  go  as  far  as  the  special  master  does  in  this  case  on  the 
facts,  but  he  seems  to  have  been  justified  from  the  evidence  in  hold- 
ing that  there  was  not  such  a  deliberate  scheme  to  defraud  as  would 
justify  a  general  rescission  of  these  contracts  of  sale.  Certainly 
there  were  not  such  representations,  except  in  one  instance,  per- 
haps, as  would  justify  such  rescission.  The  intention  of  the  bank- 
ruptcy act  is  that  there  should  be  perfect  equality  among  creditors 
in  the  distribution  of  the  bankrupt's  estate.  Each  general  creditor 
should  receive  his  pro  rata  share  of  the  amount  realized  from  the 
assets  of  the  bankrupt.  If  a  proceeding  of  this  sort  is  to  be  enter- 
tained, those  creditors  whose  goods  in  a  bankrupt's  stock  have  not 
been  sold  will  be  enabled  to  recover  the  same,  and  those  whose 
goods  were  more  saleable,  and  have  been  disposed  of,  will  have  to 
take  whatever  small  proportion  is  left  after  the  more  fortunate  cred- 
itors have  recovered,  and  taken  out  their  goods.  Instead,  therefore, 
of  there  being  equality  in  the  distribution  of  the  assets,  there  would 
be  great  inequality ;  although,  if  it  was  a  general  scheme  to  defraud, 
the  creditor  whose  goods  had  been  sold  would  be  as  much  the 
victim  of  it  as  one  whose  goods  were  still  on  hand.  I  do  not  be- 
lieve that  it  is  consistent  with  the  purpose  and  intent  of  the  bank- 
ruptcy act  that  the  reclamation  of  goods  should  be  carried  to  the 
extent  it  would  be  if  the  applications  of  the  claimants  in  this  case 
were  sustained.     There  should  certainly  be  a  clearer  showing  of  de- 
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liberate  and  intentional  fraud  than  is  made  in  this  case  to  authorize 
the  court  to  hold  that  no  title  has  passed,  and  to  allow  the  seller  to 
assert  title  to  the  goods  on  that  giound,  to  the  disadvantage  of  other 
creditors  who  may  be  unfortunate  in  the  fact  that  their  goods  have 
been  sold.  In  re  Roalswick  (D.  C.)  no  Fed.  639,  is  a  decision  by 
Judge  Knowles,  of  the  district  court  of  Montana.  The  headnote, 
which  embodies  the  substance  of  the  decision,  is  as  follows : 

'*To  authorize  the  rescission  of  an  executed  sale  of  goods  to  one  who  sub- 
sequently becomes  a  bankrupt  on  the  gn^ound  that  he  obtained  the  same  by 
false  and  fraudulent  representations,  it  must  be  shown  that  he  made  such 
representations  knowing  them  to  be  false,  or  without  reasonable  grounds 
for  believing  them  to  be  true,  and  they  must  have  induced  the  s^er  to  con- 
summate the  sale  when  he  otherwise  would  not  have  done  so.  A  report  fur- 
nished by  a  commercial  agency  to  the  seller,  based  in  part  on  statements 
made  by  the  buyer  several  months  before  his  bankruptcy,  at  a  time  when 
he  did  not  know  himself  to  be' insolvent,  and  which  do  not  appear  to  have 
been  willfully  false,  and  in  part  upon  the  independent  estimate  of  others  as 
to  his  financial  condition,  is  not  a  sufllcient  evidence  of  fraud  to  warrant 
such  rescission." 

That  case  is  peculiarly  applicable  here,  because  considerable  reli- 
ance is  placed  on  the  report  of  the  R.  G.  Dun  Mercantile  Agency, 
as  to  which  the  special  master  found,  so  far  as  it  is  claimed  to  be 
a  fraudulent  representation  by  the  bankrupt,  against  the  interveners 
and  in  favor  of  the  bankrupt.  Without  determining  the  efiFect  of  the 
decisions  of  the  supreme  court  of  the  state,  on  this  question  when 
raised  in  a  court  of  bankruptcy,  it  is  sufficient  to  remark  that  the 
views  expressed  by  that  court  are  not  believed  to  be  in  contraven- 
tion of  the  views  here  expressed.  Newman  v.  H.  B.Claflin  Co., 
107  Ga.  89,  32  S.  E.  943,  and  cases  cited.  It  is  not  meant  by  what 
is  said  here  to  justify  some  of  the  acts  of  the  bankrupt  just  before 
his  failure,  and  especially  the  sale  of  the  goods  known  as  (he  ''Gillam 
stock"  on  Decatur  street. 

The  decision  of  the  special  master  will  be  sustained,  except  as  to 
the  items  of  the  Globe  Refining  Company  and  of  the  Fulton  Bag 
&  Cotton  Mills.  Those  two  will  be  referred  to  the  referee  for  fur- 
ther investigation  and  report. 


In  re  GAYLORD. 

(Oircnit  Oourt  of  Appeals,  Second  Circuit.    December  6,  1901.) 

No.  67. 

L  Bankruptcy— Perjury  op  Bankrupt— Discharge. 

Under  Bankr.  Act,  I  20,  mailing  a  false  oath  by  any  person  In  any 
proceeding  in  bankruptcy  an  offense  punishable  by  imprisonment,  and 
section  14,  providing  that  a  discharge  may  be  granted  to  a  bankrupt 
unless  be  has  committed  such  an  offense,  a  bankrupt  who  has  inten- 
tionally testified  falsely  respecting  a  material  fact  at  the  first  meeting 
of  creditors  is  not  entitled  to  a  discharge,  though  he  could  not  bo 
convicted  of  perjury  because  of  the  provisions  of  section  7  that  no  tes- 
timony given  by  him  at  any  such  meeting  shall  be  offered  in  evidence 
against  him  in  any  criminal  proceeding;  the  application  for  discharge 
not  being  a  criminal  proceeding. 
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Where  a  bankrupt  testified  at  the  first  meeting  of  his  creditors  that 
at  the  time  ho  conveyed  certain  property  to  his  wife  he  did  not  Icnow 
a  certain  snit  had  been  decided  against  him,  such  testimony  is  not 
shown  to  be  false  by  proof  that  on  the  day  the  conveyance  was  made 
notice  of  the  decision  was  published  in  a  newspaper,  for  which  he  was 
a  subscriber,  in  the  county  in  which  he  lived,  and  was  mailed  to  him 
so  that  it  should  have  reached  him  that  day.    ' 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
ern District  of  New  York. 

For  opinion  below,  see  io6  Fed.  833. 

Before  WALLACE  and  LACOMBE,  Circuit  Judges,  and  TOWN- 
SEND,  District  Judge. 

.  WALLACE,  Circuit  Judge.  If  the  bankrupt,  in  his  examination 
at  the  first  meeting  of  creditors,  intentionally  testified  falsely  re- 
specting a  material  fact,  we  do  not  doubt  that  his  perjury  constituted 
a  valid  objection  to  his  discharge,  and  that  his  discharge  should  have 
been  refused.  Section  7  of  the  bankrupt  act  provides  that  no  testi- 
mony given  by  the  bankrupt  at  any  meeting  of  creditors  "shall  be 
offered  in  evidence  against  him  in  any  criminal  proceeding."  The 
proceeding  for  a  discharge  is  not  a  criminal  proceeding,  and  the  sec- 
tion has  no  apparent  application  to  it.  His  right  to  a  discharge  is 
governed  by  section  14.  That  section,  among  other  things,  author- 
izes the  court  of  bankruptcy  to  grant  him  a  discharge  unless  he  has 
"committed  an  offense  punishable  by  imprisonment  as  herein  pro- 
vided." The  words  descriptive  of  the  offense  which  will  preclude  a 
discharge  refer  to  section  29.  That  section  defines  the  criminal  of- 
fenses created  by  the  act,  and  separates  them  into  two  classes ;  one 
class  being  those  punishable  by  imprisonment,  and  the  other  being 
those  punishable  by  fine.  Six  offenses  are  therein  enumerated  in 
the  class  which  are  punishable  by  imprisonment.  One  of  the  six  is 
the  making  of  a  false  oath  by  any  person  in  any  proceeding  in  bank- 
ruptcy. It  is  the  obvious  meaning  of  section  14  that  the  commis- 
sion of  any  one  of  the  six  offenses  shall  preclude  the  bankrupt*from 
obtaining  a  discharge,  and  the  words  "offenses  punishable  by  im- 
prisonment as  herein  provided"  are  used  to  save  a  particular  enu- 
meration of  these  offenses.  The  false  oath  is  none  the  less  an  offense 
because  it  cannot  be  proved.  If  it  is  in  the  category  of  offenses  for 
which  the  punishment  is  imprisonment  by  the  terms  of  section  29, 
it  matters  not  whether  the  bankrupt  can  or  cannot  be  convicted  of 
it.  We  have  been  referred  to  the  case  of  In  re  Marx  (D.  C.)  102  Fed. 
676,  as  sanctioning  a  different  conclusion,  but  we  are  unable  to  as- 
sent to  the  reasoning  of  that  decision. 

The  false  oath  of  the  bankrupt  which  is  relied  upon  to  defeat  his 
discharge  consisted  in  testimony  to  the  effect  that  when  he  made  the 
transfer  of  his  property  to  his  wife  in  November,  1895,  he  did  not 
know  that  the  pending  action  brought  by  him  against  the  board  of 
supervisors  of  Schoharie  county  had  been  decided  adversely  to  him. 
The  testimony  was  in  respect  to  a  material  fact  if  the  bona  fides  of 
the  transfer  to  his  wife  measurably  depended  upon  his  knowledge  of 
the  adverse  adjudication,  and  if  the  validity  of  the  transfer  was  a 
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proper  matter  of  concern  to  the  trustee  in  bankruptcy.  If  the  trans- 
fer was  void  as  against  the  trustee  in  bankruptcy  because  fraud- 
ulent as  to  creditors,  it  was  a  proper  subject  of  investigation,  and  it 
is  not  important  that  it  was  made  before  the  passage  of  the  bankrupt 
act.  The  court  below  did  not  pass  upon  the  question  whether  the 
testimony  was  material  or  not,  but  placed  its  decision  upon  the  con- 
clusion that  the  proof  in  support  of  the  objections  to  the  bankrupt's 
discharge  did  not  show  his  testimony  to  be  false.  In  this  conclusion 
we  concur. 

The  testimony  of  the  bankrupt  throughout  his  examination  at  the 
first  meeting  of  the  creditors  was  so  evasive  and  disingenuous  as  to 
discredit  his  truthfulness,  but  his  discharge  cannot  be  defeated  upon 
s\ich  a  consideration.  It  is  incumbent  upon  the  opposing  creditor 
to  establish  satisfactorily  that  the  particular  statements  of  which 
perjury  is  predicated  were  false.  They  cannot  be  found  to  be  false 
upon  mere  conjecture.  The  only  affirmative  evidence  that  he  had 
any  knowledge  of  the  decision  when  he  made  the  transfer  to  his  wife 
in  November  consists  in  the  fact  that  a  copy  of  a  newspaper  to  which 
he  was  a  subscriber,  containing  a  notice  of  the  decision,  was  mailed 
to  him  November  28th,  and,  according  to  the  due  course  of  mail, 
should  have  reached  him  the  same  day.  The  presumption  is  that 
the  newspaper  reached  him  according  to  the  usual  course  of  mail, 
but  it  does  not  appear  at  what  time  of  the  day  he  should  have  received 
it.  The  transfer  to  his  wife  was  made  on  the  28th,  but  it  does  not 
appear  at  what  time  of  the  day  the  bill  of  sale  was  executed.  For 
all  that  appears,  he  may  have  received  the  paper  after  the  transfer 
was  made;  and,  even  if  he  received  it  earlier,  he  may  not  at  that 
time  have  read  it,  or  become  informed  of  its  contents.  The  evidence 
in  respect  to  the  transfer  falls  far  short  of  showing  it  to  have  been  a 
fraudulent  one.  The  evidence  also  fails  to  disclose  that  the  decision 
was  of  a  purport  which  was  likely  to  have  influenced  the  bankrupt 
to  make  the  transfer.  It  appears  that  he  was  the  plaintiff  in  the  ac- 
tion,«and  was  defeated;  but  the  amount  involved  does  not  appear, 
and  whether  or  not  his  financial  circumstances  were  crippled  or  ma- 
terially affected  by  the  adverse  decision  is  purely  conjectural.  In  the 
most  unfavorable  view  for  the  bankrupt,  the  facts  in  evidence  and 
their  legitimate  inferences  are  as  consistent  with  his  innocence  as 
with  his  guilt. 

The  order  is  affirmed,  with  costs. 


MASSACHTTSETTS  GENBBAL  HOSPITAL  ▼.  UNITED  STATES. 

(Circuit  CoTirt  of  Appeals,  First  Circuit    December  12,  1901.) 

No.  883. 

Odstoms  Duties— Exemptions— Surgical  Instruments  for  Hospital. 

A  hospital,  with  Incidental  educational  features,  such  as  the  training 
of  nurses  and  the  Instruction  of  medical  students,  Is  not  an  ^'institution 
incorporated  or  established  solely  for  ♦  ♦  ♦  educational  ♦  •  • 
purposes/'  nor  a  **college,  academy,  school,  or  seminary  of  learning,*' 
within  the  meaning  of  paragraph  638  of  the  tariff  act  of  1897;    and 
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surgical'  Instruments  or  appliances  imported  by  such  a  liospital  for  its 
use  are  not  entitled  to  admission  free  of  duly  under  said  paragraph. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Massachusetts. 

Thomas  Hunt  (Gaston,  Snow  &  Saltonstall,  on  the  brief),  for 
appellant. 

William  H.  Garland,  Asst.  U.  S.  Atty.  (Henry  P.  Moulton,  U.  S. 
Atty.,  on  the  brief),  for  the  United  States. 

Before  PUTNAM,  Circuit  Judge,  and  WEBB  and  ALDRICH, 
District  Judges. 

ALDRICH,  District  Judge.  We  are  of  opinion  that  the  decree  of 
the  circuit  court  should  be  affirmed.  95  Fed.  973.  The  only  question 
presented  is  whether  the  Massachusetts  General  Hospital,  with  an  in- 
cidental educational  feature,  is  within  the  exemption  covered  by  para- 
graph 638  of  the  tariff  act  of  July  24,  1897.  It  is  a  familiar  rule  of 
statutory  construction  that  where,  from  the  history  and  the  context, 
legislative  intent  is  clear,  words  may  be  restricted  or  expanded  to 
effectuate  such  intent ;  but  there  is  nothing  in  the  history  or  phrase- 
ology of  the  statute  in  question  calling  for  such  rule  of  interpretation. 
The  words  employed  are  of  common  use,  and  should  therefore  be  ac- 
cepted in  their  natural  and  ordinary  sense.  The  language  employed 
in  the  first  part  of  the  paragraph  in  respect  to  exemptions  is  very 
broad, — "any  society  or  institution."  Such  designation  is  quite 
broad  enough  to  cover  both  hospitals  and  colleges ;  but  the  language 
is  at  once  expressly  and  clearly  limited  by  what  follows, — ^"incorpo- 
rated or  established  solely  for  religious,  philosophical,  educational, 
scientific,  or  literary  purposes,  or  for  the  encouragement  of  the  fine 
arts."  It  was  evidently  thcN  purpose  of  this  part  of  the  paragraph, 
without  regard  to  name,  to  include  any  institution  whose  sole  purpose 
is  of  a  certain  kind ;  and  the  scope  of  the  exemption  clause  is  to  be 
ascertained  by  reference  to  the  purpose  of  the  institution  and  to  what 
it  does. 

But  in  the  other  part  of  the  paragraph,  which  immediately  follows, 
the  institutions  to  be  exempted  are  designated  by  name,  without 
making  the  sole  purpose  any  part  of  the  designation.  It  seems  ap- 
parent that,  congress  having  used,  in  the  first  part  of  the  paragraph, 
language  broad  enough  to  cover  hospitals,  and  then  having  drawn 
the  line  against  institutions  whose  sole  purpose  was  not  of  the  kind 
described,  if  it  had  intended  to  include  hospitals  in  that  part  of  the 
exemption  wherein  institutions  are  designated  by  name,  it  would  have 
named  hospitals,  as  well  as  colleges,  academies,  schools,  or  semina- 
ries of  learning.  In  other  words,  it  is  not  reasonable  to  suppose  that 
congress  excluded  hospitals  under  the  restriction  in  respect  to  sole 
purpose,  and  intended  to  include  hospitals  by  implication  under  either 
the  name  of  a  college,  academy,  school,  or  seminary  of  learning. 
Under  the  first  part  of  the  paragraph  any  incorporated  or  established 
institution  or  society,  without  regard  to  name,  whose  sole  purpose 
was  that  designated  by  the  statute  as  religious,  philosophical,  educa- 
tional, scientific,  or  literary  instruction,  is  clearly  enough  exempted. 
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Tlxis  form  of  expression  was  doubtless  used  for  the  reason  that  there 
might  be  a  society  or  institution  not  strictly  a  college,  academy, 
school,  or  seminary  of  learning  by  name,  whose  sole  and  exclusive 
purpose  was  instruction  either  in  the  religious,  philosophical,  edu- 
cational, scientific,  or  literary  line,  or  for  the  encouragement  of  the 
fine  arts.  In  the  second  part  of  the  paragraph,  the  institutions 
exempted  and  designated  by  name  are  such  as  are  commonly  accept- ' 
ed  and  known  as  colleges,  academies,  schools,  and  seminaries  of 
learning,  though  their  sole  and  exclusive  purpose  may  not  be  strictly 
and  exclusively  religious,  philosophical,  educational,  scientific,  or 
literary.  In  one  part  the  institution  is  ascertained  by  reference  to  its 
sole  and  exclusive  purpose,  in  the  other  part  by  reference  to  a  name, 
used  in  the  ordinary  and  commonly  accepted  sense,  and  neither  in- 
cludes a  general  hospital  which  has,  as  an  incident  to  its  main  purpose 
and  usefulness,  an  educational  feature.  In  other  words,  the  exemp- 
tion under  the  first  part  of  this  paragraph  has  reference  to  the  sole 
object  and  the  sole  purpose,  while  under  the  second  part  it  has  refer- 
ence to  the  name  of  the  institution. 

Without  straining  words  beyond  their  ordinary  meaning,  it  can- 
not be  held  that  congress,  having  limited  its  broad  expression — that 
of  "any  institution  or  society" — ^by  the  idea  that  the  purpose  must  be 
solely  and  exclusively  of  a  certain  kind,  intended  to  include  by  impli- 
cation in  what  followed,  where  the  idea  of  exclusiveness  is  omitted, 
institutions  not  designated  by  name.  Reading  the  two  parts  of  the 
paragraph  together,  it  is  clear,  if  congress  had  intended  to  include 
hospitals,  without  regard  to  the  question  whether  their  sole  or  inci- 
dental purpose  was  educational  or  scientific,  that  hospitals  would 
have  been  designated  by  name,  as  well  as  colleges,  for  the  reason 
that,  in  the  ordinary  acceptation  of  the  term,  a  hospital  is  not  known 
as  a  college,  academy,  school,  or  seminary  of  learning. 

The  decree  of  the  circuit  court  is  affirmed. 


TIFFANY  ▼.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Second  Circuit    December  6,  1901.) 

No.  26. 

Customs  Duties— Classification— Drillbd  Pearls. 

Loo^e  pearls,  unassorted,  and  of  various  sizes,  colors,  and  quality, 
drilled,  but  not  set  or  strung,  are  not  within  the  terms  of  paragraph  434 
of  the  tariff  act  of  1897,  covering  "Jewelry  ♦  ♦  ♦  including  ♦  •  • 
pearls  set  or  strung,"  nor  of  paragraph  436,  covering  "pearls  In  their 
natural  state,  not  strung  or  set,"  but,  by  virtue  of  the  similitude  provi- 
sion of  section  7,  they  are  dutiable  under  the  latter  paragraph. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

This  is  an  appeal  from  a  judgment  affirming  a  decision  of  the 
board  of  general  appraisers  and  of  the  collector  of  the  port.  See 
103  Fed.  619;   105  Fed.  766.  • 

W.  B.  Coughtry,  for  appellant. 
Henry  C.  Piatt,  for  the  United  States. 
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Before  WALLACE  and  LACOMBE,  Circuit  Judges,  and  TOWN- 
SEND,  District  Judge. 

LACOMBE,  Circuit  Judge.  The  goods  imported  were  loose, 
perforated  pearls,  not  set  or  strung,  upon  which  the  collector  im- 
posed a  duty  of  20  per  centum  ad  valorem,  under  section  6  of  the 
tariff  act  of  1897  (30  Stat.  205),  as  "articles  manufactured  in  whole 
or  in  part,  not  provided  for  in  this  act."  The  act  contains  these 
paragraphs : 

"Jewelry  and  Precions  Stones. 

"(434)  Articles  commonly  known  as  jewelry,  and  parts  thereof,  finished  or 

.  imflnlshed,  not  specially  provided  for  in  this  act,  including  precious  stones 

set  pearls  set  or  strung,  and  cameos  In  frames,  sixty  per  centum  ad  valorem. 

"(435)  Diamonds  and  other  precious  stones,  advanced  in  condition  or 
value,"  etc. 

"(436)  Pearls  In  their  natural  state,  not  strung  or  set,  ten  per  centum  ad 
valorem." 

The  goods  in  suit  were  not  "jewelry,"  but  were  loose  pearls,  of 
various  sizes,  qualities,  colors,  and  shapes,  not  set  or  strung,  and 
not  matched  or  selected  with  a  view  to  be  then  set  or  strung,  and 
not  adapted  for  such  purpose  in  their  then  condition,  but  to  be  put 
into  the  general  stock  of  pearls  of  the  importer,  for  such  general 
use  of  pearls  as  the  demands  of  the  importer's  trade  should  there- 
after require.  Inasmuch  as  •  they  were  perforated,  they  are  not 
"pearls  in  their  natural  state."  It  is  therefore  manifest  that  they  ar^ 
not  covered  by  either  paragraph.  Before  they  can  be  included  in 
the  general  clause  of  "manufactured  articles  not  otherwise  provided 
for,"  it  must  first  be  found  that  they  do  not  fall  within  the  simili- 
tude section  (section  7).  This  section  imposes  the  same  duty  as  is 
laid  on  an  enumerated  article  upon  an  article  similar  to  it  in  "ma- 
terial, quality,  texture  or  the  uses  to  which  it  may  be  applied."  The 
importer  contends  that  the  articles  imported  are  similar  to  pearls 
in  their  natural  state.  The  circuit  court  decided  that  they  were  more 
similar  to  pearls  set  or  strung.  The  cost  of  perforation  is  a  mere 
trifle,  compared  with  the  value  of  the  pearl,  and  that  operation  re- 
duces the  value  of  the  pearl.    The  circuit  court  held  that : 

"The  burden  Is  upon  the  importer  to  prove  that  his  contention  is  correct, ' 
and  if  he  fails  in  sustaining  this  burden  the  action  of  the  collector  stands, 
even  though  it  appear  that  the  collector  also  has  selected  the  wrong  para- 
graph. In  other  words.  In  order  to  succeed,  the  importer  must  show  by  a 
preponderance  of  proof  that  his  importations  bear  a  greater  similitude  to 
pearls  in  their  natural  state  than  to  any  other  article  enumerated  in  the 
act  The  only  difference  between  a  drilled  pearl  and  a  pearl  in  its  natural 
state  is  that  the  former  has  a  hole  in  it,  but  there  is  no  difference  what- 
ever between  a  drilled  pearl  and  a  strung  pearl.  The  two  are  identical. 
No  difference  In  the  quality,  texture,  or  use  to  which  the  two  pearls  are 
applied  can  be  predicated  of  the  fact  that  one  has  a  cord  through  the  hole, 
and  the  other  has  not.  Place  drilled  pearls  on  a  cord,  and  they  become 
strung  pearls.  Take  strung  pearls  off  the  cord,  and  they  t>ecome  drilled 
pearls." 

We  think  the  court  erred  in  taking  as  the  standard  of  compar- 
ison for  these  pearls,  which  are  not  matched  or  selected,  and  are 
therefore  to  be  considered  individually,  those  aggregations  of  indi- 
vidual pearls  which  have  been  strung  into  an  article  of  jewelry.     The 

112  F.— 43  ^  T 

•     Digitized  by  VnOOQlC 


674  112  FEDERAL  REPORTER. 

evidence  shows  that  there  has  to  be  a  careful  process  of  assortment 
and  selection  as  to  size,  quality,  luster,  shape,  etc.,  which  takes  time, 
and  skilled  labor,  so  that  the  string  of  pearls  thus  produced  is 
worth  more  than  the  aggregate  values  of  the  individual  pearls  com- 
posing it.  There  is  no  difference  between  a  single  drilled  pearl  and 
a  single  strung  pearl,  but  between  a  drilled  pearl  or  any  number  of 
unmatched  drUled  pearls  and  the  strung  pearls  of  paragraph  434, 
which  are  commonly  known  as  "jewelry ,'*  we  think  there  is  a  greater 
difference  than  between  the  drilled  pearl  and  the  pearl  in  its  natural 
state.  There  is  a  still  greater  difference  between  the  drilled  pearl 
and  "pearls  set,"  since  the  latter  phrase  imports  a  combination  with 
something  else.  We  are  therefore  of  the  opinion  that  the  pearls 
in  question  are  by  similitude  dutiable  at  the  same  rate  as  pearls 
in  their  natural  state. 
The  decision  of  the  circuit  court  is  reversed. 


BEARLB  &  HERETH  CO.  et  al.  v.  WARNER. 

(Circuit  Court  of  Appeals,  Seventh  Circuit.    January  21,  1902.) 

No.  766. 

Trade-Marks— SciBNTipic  Names— **Panckeopep8Ine.  " 

After  both  pancreatln  and  pepsin  had  been  discovered  and  named,  and 
their  effects  as  aids  to  digestion  bad  been  investigated,  and  the  results 
.  of  such  investigation  had  been  published  to  the  world  for  several  years, 
a  manufacturer  of  a  digestive  preparation  could  not  adopt  '*Pancreo- 
pepsine,"  a  combination  of  such  names,  as  a  trade-marli,  and  thereby 
prevent  the  use  of  such  namefi,  or  a  combination  thereof,  by  other  manu- 
facturers of  similar  digestive  preparations. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
em  Division  of  the  Northern  District  of  Illinois. 

The  appeal  in  this  case* is  from  an  interlocutory  decree  entered  December 
18,  1900,  finding  the  appellee  .to  be  the  sole  and  exclusive  owner  and  pro- 
prietor of  the  trade-mark,  "Pancreopepsine";  that  such  a  name  Is  a  good, 
valid  and  legal  trade-mark  when  applied  to  a  digeetlve  preparation,  as  ap- 
pellee has  applied  It;  that  appellants  in  the  use  of  a  similar  digestive  prep- 
aration, designated  "Pancro-Pepsin",  infringed  appellee's  exclusive  rights  to 
'  such  trad<e-mark;  and  enjoining  appellants,  their  as^ciates,  attorneys,  clerks, 
servants,  agents,  workmen  and  employees  from  directly  or  indirectly  stamp- 
ing, cutting,  engraving,  printing,  molding  or  otherwise  placing  upon  or 
attaching  to  any  wrapper,  or  upon  any  package  containing  a  digestive  prepa- 
ration; or  from  using  In  connection  with  such  wrapper  or  package  or  sending 
out  or  selling  any  such  package,  label  or  wrapper,  the  word  "Pancro-Pepsin", 
or  any  other  word  similar  to,  or  only  colorably  different  from,  such  words. 

P.  C.  Dyrenforth  and  R.  H.  Parkinson,  for  appellants. 
Frank  T.  Brown,  for  appellee. 

Before  JENKINS  and  GROSSCUP,  Circuit  Judges,  and 
HUMPHREY,  District  Judge. 

GROSSCUP,  Circuit  Judge,  delivered  the  opinion  of  the  court. 

The  Circuit  Court  found  that,  aside  from  the  similarity  of  the  term 
"Pancro-Pepsin"  to  appellee's  alleged  trade-mark,  "Pancreopep- 
sine",  there  was  no  proof  establishing  unfair  competition. 

The  record  sustains  this  finding.    Appellants'  and  appellee's  labels, 
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bottles  and  packages  are  dissimilar,  except  in  the  single  instance  of 
the  two  words  indicated.  Laying  aside  the  use  of  these  similar 
words,  there  would  be  no  room  for  complaint  that  appellants  were 
attempting  in  any  unfair  way  to  invade  the  trade  built  up  by  the 
merit  of  appellee's  goods,  or  by  his  advertising.  The  case  turns,  there- 
fore, in  its  aspect  both  as  a  trade-mark  case  and  as  a  case  of  alleged 
unfair  competition,  upon  the  right  of  the  appellee  to  a  monopoly  of 
the  wond  "Pancreopepsine",  or  any  word  bearing  a  similar  appear- 
ance or  sound. 

It  is  well-established  law  that  there  can  be  no  trade-mark  in  the 
use  of  words,  unless  such  words  indicate  ownership  and  origin,  and 
are  not  merely  descriptive  of  other  attributes,  such  as  quality,  tex- 
ture, composition,  etc.  It  may  well  happen,  however,  that  a  word, 
launched  originally  upon  the  buying  world  as  one  indicating  owner- 
ship and  origin,  may,  in  time,  come  to  be  descriptive  also  of  the  class 
of  goods  to  which  it  has  been  attached.  In  such  case,  it  is  said  to  have 
acquired  a  secondary  meaning,  and  is  not,  on  that  account,  alone, 
to  be  held  to  have  been  originally  descriptive.  The  Circuit  Court 
seems  to  have  been  under  the  impression  that  such  was:  the  status 
of  the  word  "Pancreopepsine"  in  1876,  the  date  of  its  adoption  by 
the  appellee. 

Rut  pancreatin,  an  extract  derived  from  the  pancreas,  useful  as  a 
digestive  ferment,  either  when  administered  by  the  physician  or 
when  acting  in  the  secretion  of  the  pancreas  of  the  individual,  has 
been  known  to  the  scientific  world  for  more  than  half  a  century. 
Pepsin,  another  useful  artificial  aid  to  digestion,  has  been  known 
for  an  almost  equal  length  of  time.  The  former  is  said  to  have 
been  discovered  by  the  French  chemists,  Bourchardat  and  San- 
dras,  who  not  only  correctly  described  it,  but  noted  that  it  pos- 
sessed digestive  properties  in  certain  directions.  A  paper  pub- 
lished by  Kinkead  in  the  London  Lancet  in  1870,  and  republished 
in  the  American  Journal  of  Pharmacy  in  1871,  deals  with  these 
two  digestive  agents;  pointing  out  that  the  one  is  chiefly  use- 
ful as  an  auxiliary  to  the  functions  of  the  stomach,  while  the  other 
aids  the  natural  digestive  functions  of  the  intestines.  Articles  to  the 
same  purpose  were  printed  in  the  United  States  Dispensatory  of 
the  year  1872,  and  in  subsequent  issues  of  the  American  Journal  of 
Pharmacy.  These,  and  other  matter  contained  in  the  record  before 
us,  prove  that  prior  to  1876  pancreatin  and  pepsin,  as  aids  to  diges- 
tion, were  under  extensive  investigation  and  exploitation  by  the 
m'edical  fraternities  of  both  Europe  and  America. 

The  appellee  discovered  neither  pancreatin  nor  pepsin.  He  may 
have  been  the  first  to  utilize  the  phraseology  applied  to  these  dis- 
coveries in  the  name  given  to  his  digestive  remedy ;  but  such  phrase- 
ology, although  then  comparatively  unknown  to  the  general  public, 
was  already  descriptive  within  that  circle  who  were  reading,  and, 
probably,  already  acting  upon,  the  investigations  of  the  medical 
scientists.  We  think  it  clear  that  no  one  is  entitled  to  seize  upon 
words  or  phrases  well  known  to  investigators  and  their  readers, 
though  still  unknown  to  the  public  at  large,  and  make:  use  of  such 
words  as  a  trade-mark  to  the  exclusion  of  others  who  may  come 
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after.  The  flowering  into  popular  langiuge  of  the  more  or  less  re- 
stricted nomenclature  of  a  useful  medical  advance  cannot  be  thus 
imprisoned  or  cut  off  by  the  far-sighted  bidder  for  popular  favor. 

The  specific  word  "Pancreopepsine"  is,  in  a  sense,  artificial.  It 
was  doubtless  coined  to  some  extent  by  the  ingenuity  of  the  appel- 
lee, and  we  do  not  now  rule — for  the  question  is  not  before  us — ^that 
it  may  not  in  a  proper  case,  be  made  the  basis  for  an  injunction 
against  imfair  competition,  within  the  rule  declared  in  Elgin  Nat. 
Watch  Co.  V.  Illinois  Watch  Case  Co.,  179  U.  S.  665,  21  Sup.  Ct. 
270,  45  L.  Ed.  365.  What  we  do  rule,  in  the  presence  of  the  record 
before  us,  is  that  appellee  cannot  under  such  right  appropriate  all 
similar  words,  simple  or  compound,  that  grow  out  of  the  medical 
nomenclature  relating  to  pancreatin  and  pepsin  then  in  existence; 
and  that  such  right  of  appropriation  does  not  extend,  at  any  rate, 
to  the  word  "Pancro-Pepsin". 

No  citation  would  seem  to  be  needed  to  sustain  us  in  this  ruling, 
but  similar  decisions  are  embodied  in  the  Ferro-Phosphorated  Elixir 
Case,  58  N.  Y.  223,  17  Am.  Rep.  233;  Rumford  Chemical  Works  v. 
Muth  (C.  C.)  35  Fed.  524,  i  L.  R.  A.  44.  Also  see  Hostetter  v. 
Fries  (C.  C.)  17  Fed.  620;  Lawrence  Mfg.  Co.  v.  Tennessee  Mfg. 
Co.,  138  U.  S.  537,  II  Sup.  Ct.  396,  34  L.  Ed.  997;  Coats  v.  Thread 
Co.,  149  U.  S.  562,  13  Sup.  Ct.  9i66,  37  L.  Ed.  847;  Leclanche  Bat- 
tery Co.  V.  Western  Electric  Co.  (C.  C.)  23  Fed.  276;  and  Price  & 
S.  Am.  Trade-Mark  Cas.  p.  265. 

The  decree  of  the  Circuit  Court  must  be  reversed  and  remanded, 
with  instructions  to  the  Circuit  Co.urt  to  dissolve  the  injunction. 


THOMSON-HOUSTON  ELECTRIC  CO.  et  aL  ▼.  NASSAU  ELECTRIC  B. 

CX>.  et  aL 

(Circuit  Court  of  Appeals,  Second  Circuit    December  9,  1901.) 

No.  97. 

Patents— Suit  for  Infrikobmbnt — Right  of  Appeal  from  Isterlocutort 
Decree. 

An  appeal  does  not  He  by  a  complainant  from  an  Interlocutory  decree 
dismissing  a  bill  for  infringement  of  a  patent  as  to  certain  claims  of  the 
patent,  but  sustaining  it  and  directing  an  accounting  as  to  others. 

Appeals  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  New  York. 
On  Motion  to  Dismiss  Cross  Appeal  of  Complainants. 
See  108  Fed.  244;    no  Fed.  647. 

Frank  S.  Busser,  for  the  motion. 
F.  H.  Betts,  opposed. 

Before  WALLACE  and  LACOMBE,  Circuit  Judges,  and  TOWN- 
SEND,  District  Judge. 

PER  CURIAM.  Motion  to  dismiss  appeal  granted.  Manufac- 
turing Co.  V.  Griswold,  15  C.  C.  A.  161,  67  Fed.  1017;  Western 
Electric  Co.  v.  Williams-Abbott  Electric  Co.,  48  C.  C.  A.  159,  108 
Fed.  952. 
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BOSENBLATT  et  al.  t.  FBASEB  TABLET  TBITUBATB  MPG.  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit.    December  6,  1901.) 

No.  48. 

Patbnts—Ikfrinoembnt— Medicine  Case. 

The  Gundelach  patent,  No.  526,486,  for  a  medicine  case,  discloses 
patentable  novelty,  If  at  all,  only  in  the  single  feature  of  so  arranging 
the  leaves  which  hold  the  vials  that  their  hinges  are  pivoted  on  a 
common  pin.  and  must  be  limited  to  such  a  structure.  As  so  limited, 
held  not  Infringed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

Lewis  C.  Freeman  and  Wm.  Ford  Upson,  for  appellant. 
Frank  S.  Busser,  for  appellees. 

Before  WALLACE  and  LACOMBE,  Circuit  Judges,  and 
TOWNSEND,  District  Judge. 

PER  CURIAM.  This  is  an  appeal  from  a  decree  adjudging  in- 
fringement by  the  defendant  of  letters  patent  No.  526,486,  granted 
September  25,  1894,  to  Frank  C.  Gundelach.  106  Fed.  733.  The 
patent  in  suit  is  for  a  medicine  case.  Such  a  case  consists  essen- 
tially of  an  inclosing  box,  generally  of  leather,  and  having  a  hinged 
top  and  sides,  and  containing  several  slides  or  leaves  upon  which 
the  medicine  vials  are  secured  removably,  so  arranged  that  each 
leaf  can  be  exposed,  and  the  user,  can  select  therefrom  the  particu- 
lar vial  he  wants.  The  patent  describes  a  medicine  case  which^  de- 
parts from  the  common  form  of  the  article  only  in  the  arrange- 
ment of  the  leaves.  These  leaves  are  spaced  the  required  distance 
apart  to  give  room  to  the  vials  reposing  in  the  pockets  on  the 
front  of  each  leaf,  and  are  mounted  on  hinges  "of  varying  and  gradu- 
ated lengths."  In  the  words  of  the  description,  "the  hinges  are 
graduated  in  length  so  as  to  enable  the  back  of  a  leaf  to  fold  over 
against  the  face  of  the  preceding  one."  The  hinges  are  straps  se- 
cured at  one  end  to  the  lower  part  of  the  several  leaves,  and  pivoted 
at  the  opposite  end  upon  a  common  axis,  which  consist  of  a  pin 
projecting  from  the  side  of  the  inclosing  box.  The  claims  of  the 
patent  each  require  the  leaves  to  be  "pivotally  secured  upon  a  com- 
mon point,"  and  this  is  an  essential  feature  of  the  invention  claimed. 
The  prior  patent  of  1867  to  Haynes  &  Worthington,  No.  68,073, 
shows  a  medicine  case  having  a  series  of  hinged  leaves,  with  pock- 
ets or  loops  on  their  faces  for  carrying  the  vials.  The  leaves  slid^ 
up  and  down  in  the  grooves  in  the  side  of  the  case,  and  are  hinged 
at  their  mid-height  so  as  to  constitute  a  pair  of  leaves.  By  means 
of  a  tag  projecting  from  the  top,  each  leaf  can  be  drawn  up  and 
rested  upon  the  other  leaves  so  as  to  expose  the  vials  and  enable 
the  user  to  select  the  one  wanted,  or  the  upper  half  of  the  leaf  can 
be  drawn  up  and  folded  back  so  as  to  expose  only  the  vials  of 
that  half.  This  patent  alone  would  preclude  a  construction  of  the 
.|)atent  in  suit,  permitting  it  to  extend  to  any  arrangement  of  hinged 
leaves  in  a  medicine  case.    It  may  be  that  the  medicine  case  of  the 
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patent  is  a  more  convenient  one  than  that  of  the  Haynes  &  Worth- 
mgton  patent,  or  than  those  commonly  in  previous  use,  but  it  is 
very  doubtful  whether  anything  beyond  ordinary  mechanical  skill 
was  involved  in  devising  its  particular  details  of  construction.  It 
would  seem  to  be  an  obvious  thing,  if  it  was  desired  to  arrange  the 
leaves  so  they  would  fold  over  and  expose  their  faces,  to  employ 
hinges  for  that  purpose,  and,  in  order  that  each  leaf  should  fold  on 
or  against  the  face  of  the  preceding  one,  to  equip  it  with  a  longer 
hinge  connection.  Some  further  ingenuity  was  doubtless  required 
to  so  arrange  the  leaves  that  the  hinges  would  be  pivoted  on  a  com- 
mon pin,  and  yet  do  their  required  work.  If  this  involved  inven- 
tion, it  is  all  there  is  to  support  patentable  novelty.  The  narrow 
scope  of  the  invention  requires  the  claims  to  be  limited  to  a  corre- 
spondingly narrow  scope,  and  accordingly  they  must  be  restricted 
to  the  letter  of  their  terms.  The  description  contemplates  that  the 
hinges  are  to  be  pivoted  upon  the  pin  shown  in  the  drawing^,  other- 
wise mentioned  as  the  "common  point."  Construed  as  the  patent 
must  be  to  save  its  validity,  infringement  is  not  shown  by  the 
structure  of  the  defendant.  In  the  defendant's  medicine  case  the 
leaves  are  not  pivoted  upon  a  common  point,  but  each  is  hinged 
upon  its  independent  bearing.  Although  they  fold  back,  so  as  to 
accomplish  the  general  object  of  the  patented  invention,  and  enable 
the  vials  arranged  oh  either  leaf  to  be  exposed  to  view,  "all  facing 
the  user  of  the  same,  by  swinging  or  turning  the  preceding  leaf  of 
said  case  without  turning  the  case  several  times  in  order  to  expose 
to  view,"  the  result  is  not  effected  by  the  same  mechanical  means. 
If  each  leaf  was  hinged  directly  to  the  bottom  of  the  case,  the  ar- 
rangement would  clearly  not  be  the  arrangement  of  the  patent,  yet 
the  leaves  would  accomplish  the  object  intended  by  the  patent.  The 
defendant's  arrangement  is  as  nearly  an  equivalent  of  such  an  ar- 
rangement as  it  is  of  that  of  the  patent.  We  conclude  that  the 
claims  are  not  infringed. 

The  decree  is  reversed,  with  costs,  and  with  instructions  to  the 
court  below  to  dismiss  the  bill. 


NEW  YORK  FILTER  MFG.  00.  ▼.  JACKSON. 

(Circuit  Court,  B.  D.  Missouri,  E.  D.    November  22,  1900.) 

No.  4.159.   ^ 

Patents— Suits  for  Infringement— Effect  and  Proof  of  Prior  Dectbtonb. 
Where  circuit  courts  and  the  circuit  court  of  appeals  In  one  circuit, 
in  a  number  of  decisions,  have  uniformly  sustained  the  y;ilidlty  of  a 
patent,  in  the  absence  of  conflicting  decisions  elsewhere  a  circuit  court 
of  another  circuit  will  follow  such  decisions,  unless  new  matters  of  de- 
fense are  presented;  and  the  rule  being  one  of  comity  and  expediency, 
to  secure  uniformity  of  decision,  and  not  one  of  law,  the  complainant  in 
a  later  suit  will  not  be  required  to  produce  strict  legal  proof,  by  the 
introduction  of  a  full  transcript  of  the  record  in  the  former  suits,  to 
show  that  the  same  antlcfpatlng  patents  and  publications  were  relied 
on  and  considered  therein,  but  such  fact  may  be  shown  by  the  opinions 
filed,  and  by  the  testimony  of  witnesses  sho^^^n  to  have  knowledge. 
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IB.  Same "^ Water  FUjTeiis. 

The  Hyatt  patent,  No.  293,740,  for  an  Improvement  In  the  art  of  filtra- 
tion of  water,  held  valid  and  infringed. 

In  Equity.     Suit  for  infringement  of  patent.    On  final  hearing. 

John  M.  Holmes  and  John  R.  Bennett,  for  complainant. 
George  W.  Taussig,  for  defendant. 

ADAMS,  District  Judge  (orally).  This  case  is  now  submitted  to 
the  court  upon  final  proofs.  It  was  before  the  court  in  1898  on  an 
applicatibn  for  a  preliminary  injunction,  and  an  opinion  was  pre- 
pared on  that  occasion,  which  is  found  in  91  Fed.  422.  As  stated  in 
that  opinion,  the  validity  of  the  patent  in  suit  has  been  sustained  on 
final  hearing  upon  its  merits  not  only  in  the  ciucuit  court  of  the 
United  States  for  the  Southern  district  of  New  York  (New  York 
Filter  Co.  v.  O.  H.  Jewell  Filter  Co.,  61  Fed.  840;  Id.,  62  Fed.  582), 
but  on  appeal  of  the  same  case  in  the  circuit  court  of  appeals  for  the 
Second  circuit.  Schwarzwalder  v.  New  York  Filter  Co.,  13  C.  C. 
A.  380,  66  Fed.  152.  It  has  also  been  sustained  in  several  other  suits 
brought  to  determine  its  validity  in  other  circuit  courts  of  New  York 
and  in  the  circuit  court  of  appeals,  as  stated  in  the  former  opinion  of 
this  court.  The  opinions  rendered  in  New  York  have  been  ex- 
haustive, and  have  resulted  in  each  case  in  sustaining  the  validity  of 
the  patent.  I  do  not  know  of  any  other  patent  which  has  been  the 
subject  of  more  prolonged  litigation,  and  against  which  the  attacks 
of  its  opponents  have  been  more  determined  and  vigorous.  It  would 
seem,  therefore,  if  any  case  exists  in  which  considerations  of  comity 
should  prevail,  this  is  one  of  them.  I  intimated  strongly  at  the 
hearing  that  my  notions  of  the  rule  of  comity  would  constrain  me 
to  hold  this  patent  valid  if  I  became  satisfied  that  nothing  substan- 
tially new  is  presented  in  this  record.  Conforming  to  that  intima- 
tion, counsel  for  defendant,  besides  arguing  the  case  with  great  force 
on  the  merits,  urgently  contends  that  there  is  no  evidence  before 
the  court  in  this  case  showing  that  the  several  patents  put  in  evi- 
dence by  the  defendant  as  anticipations  or  as  illustrations  of  the 
prior  art  were  before  the  courts  for  their  consideration  in  the  cases 
heard  and  determined  in  New  York.  It  is  argued  that  the  only  way 
to  prove  that  all  these  patents  were  considered  by  those  courts  is  to 
introduce  the  full  records  of  those  cases.  On  the  contrary,  it  is 
contended  that  it  sufficiently  appears  from  the  opinions  rendered  in 
those  cases,  not  only  from  specific  references  to  patents,  but  from 
the  classification  of  subjects  treated  in  the  opinions,  that  all  the  al- 
leged anticipating  or  illustrative  patents  were  before  the  several 
courts  in  New  York ;  and  it  is  also  claimed  that  there  is  satisfactory 
proof  that  the  patents  relied  upon  by  the  defendant  were  not  only 
involved  in  those  cases,  but  were  fully  exploited  at  their  hearings. 
The  evidence  on  this  last-mentioned  proposition  is  that  of  complain- 
ant's experts,  William  Main  and  Henry  Morton.  These  witnesses 
were  examined  in  the  case  now  before  the  court,  and  shown  to  have 
been  employed  by  complainant  in  most,  if  not  all,  of  the  suits  re- 
sulting in  the  decrees  already  referred  to,  in  the  New  York  courts, 
and  also  shown  to  have  been  entirely  familiar  with  the  records  and 
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proceedings  in  those  cases.  After  so  qualifying  the  witnesses,  they 
were  asked  if  the  patents  and  publications  (naming  them)  which  are 
offered  in  evidence  by  the  defendant  in  this  case  were  involved  in 
the  prior  litigation  in  New  York.  They  answered,  in  substance  and 
effect,  that  all  of  them  were  not  only  in  evidence  in  the  prior  litiga- 
tion, but  were  relied  upon  by  the  defendants  in  those  cases,  and 
were  thoroughly  exploited  by  their  witnesses.  It  thus  appears  (if  this 
kind  of  evidence  is  competent  to  show  the  fact)  that  everything  which 
is  now  relied  on  by  defendant  was  before  the  courts  in  the  prior  liti- 
gation in  New  York.  Is  this  kind  of  evidence  competent  ?  I  think 
it  is.  The  issue  is  not  as  to  the  details  of  what  was  before  the 
courts,  but  simply  as  to  whether  the  subject-matter  of  defendant's 
present  defenses  was  before  those  courts  for  consideration.  It  is  un- 
doubtedly true  that  the  best  evidence  as  to  what  was  before  them 
would  be  a  certified  copy  of  the  evidence  taken  in  the  cases ;  but  there 
are  cases  in  which  secondary  evidence  may  be,  under  the  circumstan- 
ces attending  them,  the  best  evidence  that  the  nature  and  character 
of  the  case  and  of  the  issues  involved  require.  In  my  opinion,  the 
present  cise  presents  one  of  that  character.  To  bring  the  entire 
evidence  introduced  in  those  cases  before  this  court  to  prove  the  one 
ultimate  fact  already  referred  to  as  now  at  issue  is,  by  reason  of  the 
great  expense,  trouble,  and  immateriality  of  a  very  large  proportion 
of  it,  unreasonable  and  unnecessary.  The  principle  just  announced 
is  particularly  applicable  to  cases  in  which  the  question  of  comity  is 
involved.  This,  as  said  by  the  supreme  court  in  Mast,  Foos  &  Co.  v. 
Stover  Mfg.  Co.,  177  U.  S.  485,  20  Sup.  Ct.  708,  44  L.  Ed.  856,  "is  not 
a  rule  of  law,  but  one  of  practice,  convenience,  and  expediency."  It  is 
there  said,  in  substance,  that  the  purpose  underlying  the  doctrine  of 
comity  is  to  secure  a  uniformity  of  ruling,  so  far  as  possible,  and 
thus  avoid  confusion  until  a  higher  court  has  settled  the  law.  Such 
being  the  correct  theory,  it  is  manifest  that  if  the  case  is  not  to  be 
determined  under  strict  rules  of  law,  but,  rather,  on  considerations  of 
convenience  and  expediency,  no  such  strict  rules  of  evidence  should 
be  enforced  as  will  make  the  particular  remedy  impracticable.  The 
desirability  of  having  a  uniform  ruling  with  respect  to  the  validity  of 
patents,  so  that  there  may  not  be  a  monopoly  of  a  given  process  of 
manufacture  in  one  state,  and  free  cfompetition  in  another,  is  so  great 
as  to  fully  justify  a  trijil  court  in  conforming  to  prior  rulings  of 
courts  of  co-ordinate  jurisdiction,  and  to  practically  require  them 
to  conform  to  the  rulings  of  courts  of  superior  jurisdiction.  It  may 
be  that  the  courts  have  erred  in  their  rulings,  but  the  desirability 
of  having  a  uniform  status  given  to  all  patents  throughout  the  United 
States  is  so  great,  in  my  opinion,  as  to  permit  even  possible  error 
to  stand  until  courts  of  superior  jurisdiction  shall  determine  the 
contrary.  The  probability  that  defendants,  in  prolonged,  strenuous, 
and  repeated  efforts  to  defeat  a  given  patent,  have  presented  every 
conceivable  defense  arising  out  of  the  prior  art,  is  so  great  as  possibly 
to  require  a  defendant  in  a  later  case  not  only  to  plead  his  anticipa- 
tions, but  to  show^  affirmatively  that  they  were  not  before  the  court 
in  the  prior  litigation,  before  a  trial  court  will  .disturb  a  status  given 
to  the  patent  by  the  judgment  of  other  courts  of  co-ordinate  and 
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superior  jurisdiction.  But,  as  already  said,  it  is  not  necessary  to  go 
to  this  extent.  The  complainant  has  satisfied  the  court  by  affirma- 
tive proof  not  only  that  the  federal  courts  in  the  state  of  New  York 
have  had  the  patent  under  consideration  in  this  case  before  them, 
as  stated  in  my  former  opinion,  but  that  every  patent  and  publica- 
tion now  pleaded  as  anticipations  were  before  those  courts  and  fully 
considered.  This  is  certainly  suflScient,  under  the  recognized  doc- 
trine of  comity,  to  constrain  this  court  to  maintain  the  established 
status  of  this  patent  until  courts  of  controlling  authority  and  of 
equal  dignity  and  jurisdiction  with  the  court  of  appeals  of  the  Sec- 
ond circuit  rule  to  the  contrary. 

I  have  heretofore  alluded  to  the  patents  and  publications  relied 
upon  by  the  defendant  as  anticipations,  but  I  have  not  overlooked  the 
evidence  of  witnesses  taken  in  New  Orleans.  I  have  given  this  evi- 
dence careful  consideration,  and  I  find  nothing  in  it  to  establish  sat- 
isfactorily that  the  New  Orleans  witnesses,  or  any  of  them,  were 
the  first  inventors  of  complainant's  device.  Not  only  so,  but  the 
opinions  in  the  former  cases  show  that  this  testimony  was  all  before 
the  courts  in  those  cases,  and  was  pronounced  by  them  to  be  unsub- 
stantial and  unsatisfactory.  I  have  carefully  considered  the  memo- 
randum of  facts  in  the  case  presented  by  counsel  for  the  defendant, 
and  have  noted  his  many  contentions  with  respect  to  omissions  of 
proof,  and  with  respect  to  the  necessary  significance  of  the  facts 
which  are  established ;  but  I  am  unable  to  find  that  the  case  now  be- 
fore me  is  so  different  in  important  or  vital  respects  from  those  which 
were  before  the  United  States  courts  in  New  York  as  to  permit  me 
to  exercise  independent  judgment  in  this  case  at  the  present  time. 

There  will  be  a  decree  for  complainant,  and  counsel  may  prepare 
one  for  submission  to  the  court. 


THE  McDonald. 

THE  JOHN  LANG. 

(Circuit  Court  of  Appeals,  Second  Circuit    December  9,  1901.) 

No.  20. 

Adhiraltt— A PPBAI«— Failure  to  Secure  Proper  Trakscript  of  Record. 
An  admiralty  suit  will  not  be  remanded  for  a  new  trial  by  an  appel- 
late court,  or  to  take  new  testimony,  on  the  ground  that  the  record  is 
Incomplete,  where  such  fact  results  from  the  failure  of  appellant  to  ex- 
ercise due  diligence. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

In  Admiralty.  On  motion  to  remand  case  to  district  court  for  new 
trial,  or  to  take  new  testimony,  on  the  ground  that  the  record  is 
incomplete. 

I  Amos  Van  Etten,  for  the  motion. 

I  Le  Roy  S.  Gove,  opposed. 

Before  WALLACE  and  LACOMBE,  Circuit  Judges,  and 
TOWNSEND,  District  Judge.  r^  l 
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PER  CURIAM.  Motion  denied.  To  grant  it  would  impose  too 
great  a  burden  on  libelant.  The  unfortunate  situation  of  the  ap- 
pellant is  mainly  due  to  the  want  of  diligence  in  taking  proper 
measures  to  secure  an  adequate  transcript  of  the  record,  the  defects 
of  which  were  called  to  the  attention  of  counsel,  and  should  have 
been  discovered  in  April,  1901,  if  not  earliei:. 


THE  FLOTTBBK. 
(District  Court,  D.  Washington,  W.  D.    January  6,  1902.) 

t  Towage—Construction  qp  Contract  for  General  Towage  Seryicbs. 

A  tugboat  company  contracted  to  perform  towage  service  lor  all  the 
ships  of  the  second  party  "that  may  be  in  the  waters  of  the  Straits  of 
Juan  d«  Fuca,  Puget  Sound,  and  British  Columbia,  or  vicinity,  whether 
Inside  or  outside  of  Cape  Flattery,  and  that  may  require  any  towage 
service,'*  for  a  compensation  fixed  by  a  schedule  of  rates  contained  in  the 
contract  ifeW,  that  whether  an  incoming  ship  was  within  the  *'vlclnlty" 
of  Cape  Flattery,  so  as  to  be  entitled  to  demand  towage  service  under 
the  contract,  must  be  determined,  in  the  absence  of  more  speclftc  pro- 
vision, by  the  usage  and  practice  of  tugboats.  In  towing  vessels  in  from 
the  sea,  as  to  the  distance  outside  the  cape  they  were  accustomed  to 
go  in  search  of  such  vessels,  and  fram  which  they  usually  toolc  charge 
of  them;  that,  In  the  absence  of  evidence  showing  such  usage,  a  claim 
that  a  ship  which  had  been  driven  near  the  shore,  and  had  anchored^  in 
a  dangerous  position  among  the  rocks  and  reefs  16  miles  south  of  the 
cape,  was  in  the  vicinity  of  the  cape,  within  the  meaning  of  the  con- 
tract, could  not  be  sustained. 

2.  Salvage— Rescue  of  Ship  Anchored  in  Storh  K^bar  Reefs— Right  to 
Compensation. 

Owing  to  the  absence  of  a  light-ship  from  her  station,  the  German 
ship  Flottbek  sailed  into  dangerous  proximity  to  the  rocks  and  reefs 
along  shore  16  miles  south  of  Cape  Flattery,  in  the  night,  and,  being  be- 
calmed, was  obliged  to  anchor.  During  the  night  a  gale  arose,  with 
heavy  seas,  which  continued  for  two  days,  and  rendered  her  position  one 
of  great  danger,  from  which  she  was  unable  to  escape.  On  the  follow- 
ing morning  a  large  steamship  going  up  the  coast  came  to  her  reUef  In 
response  to  her  signals  of  distress,  and  spent  several  hours  in  getting  a 
towllne  on  board,  during  which  time  she  was  herself  in  considerable 
danger,  and  her  m«n,  who  maimed  a  boat  and  took  a  line  to  the  Flottbek, 
especially  exposed  to  risk.  The  towllne  parted,  and  the  steamer,  having 
lost  her  anchor,  proceeded  to  Tacoma,  and  at  once,  by  request  of  the 
master  of  the  Flottbek,  notified  a  tugboat  company  at  Seattle,  which 
sent  tugs,  and  they,  on  the  third  morning,  rescued  the  ship.  The  wind 
had  then  abated,  but  the  sea  was  still  high,  and  the  ship  was  unable  to 
extricate  herself  unaided.  It  had  been  decided  the  night  before  to  aban- 
don her,  and  half  the  crew  had  gone  ashore  in  a  boat.  Held,  that  both  the 
steamship  and  the  tugs  performed  salvage  services  of  such  an  order  of 
merit  as  entitled  them  and  their  crews  to  liberal  compensation.! 

&  Same— Distribution  of  Award— Crew  op  Disabled  TugJ 

One  of  the  tugs  originally  sent  out  by  the  tugboat  company,  aftcfr 
reaching  the  open  sea,  which  was  very  rough,  became  dlsabl^  and  was 
obliged  to  return,  and  another  tug  subsequently  took  her  place  in  the 
service.  Held  that,  inasmuch  as  her  owner  effected  the  salvage  of  the 
ship,  the  officers  and  crew  of  such  tug  were  entitled  to  share  in  the  award. 

In  Admiralty.    Actions  to  recover  for  salvage  services. 

1  Salvage  awards  In  federal  courts,  see  note  to  The  Lamlngton,  80  <X  0.  A. 
280. 
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J.  M.  Ashton  and  Williams,  Wood  &  Linthicum,  for  claimant. 
Metcalfe  &  Jurey,  for  libelant  Saginaw  Steel  Steamship  Co. 
Struve,  Allen,  Hughes  &  McMicken,  for  libelant  Puget  Sound 
Tugbpat  Co. 

HANFORD,  District  Judge.  By  reason  of  the  absence  of  the 
government  light-ship  from  her  station  at  Umatilla  Reef  on  the 
night  of  January  13,  1901,  the  German  ship  Flottbek,  bound  from 
Yokohama  to  Puget  Sound,  sailed  into  dangerous  proximity  to 
the  rocks  and  reefs  on  the  coast  about  16  miles  south  of  Cape 
Flattery.  When  land  was  sighted,  all  hands  were  immediately  called, 
the  yards  were  braced,  and  every  possible  effort  was  made  to  change 
the  course  of  the  ship,  but  just  at  the  critical  moment  the  wind 
entirely  subsided,  so  that  the  vessel  became  helpless,  with  the  sea 
driving  her  inshore.  Then  both  anchors  were  dropped  in  25  fath- 
oms of  water.  Almost  immediately  after  coming  to  anchor,  the 
wind  came  strong  from  the  west,  and  soon  increased  to  a  gale,  which 
continued  until  the  evening  of  January  15th.  It  is  impossible  to 
determine  from  the  evidence  whether  the  vessel  actually  dragged 
her  anchor  at  any  time.  Her  captain  admits  that  she  might  have 
drifted  a  little.  But  this  is  certain:  If  she  did  not  drag,  then  the 
anchors  were  not  dropped  a  moment  too  soon,  for  when  she  was 
finally  rescued  on  the  morning  of  the  i6th  the  distance  between 
her  stern  and  White  Rock  was  less  than  500  feet,  and  she  was  in 
a  position  between  White  Rock  and  a  reef  on  which  the  sea  was 
breaking.  During  the  entire  interval  from  i  o-clock  a.  m.  of  the 
14th  until  9  o'clock  a.  m.  of  the  i6th  the  sea  was  tempestuous,  and 
the  Flottbek  was  saved  from  destruction  only  by  her  anchors.  The 
usual  signals  of  distress  were  given  and  displayed,  and  soon  after 
daylight  on  the  14th  the  steamship  Matteawan,  a  large  vessel,  worth 
$350,000,  owned  by  the  Saginaw  Steel  Steamship  Company,  bound 
from  San  Francisco  to  Tacoma,  responded  to  the  call  for  help 
conveyed  by  the  signals,  and  upon  request  of  the  captain  of  the 
Flottbek  attempted  to  take  her  in  tow.  In  the  raging  storm  sev- 
eral hours  were  spent  maneuvering  to  take  a  towline  from  one 
ship  to  the  other.  During  this  time  the  Matteawan  was  at  anchor, 
and  her  violent  surging  on  her  cable  broke  and  destroyed  her  wind-^ 
lass,  and  disabled  her  to  such  an  extent  that  she  was  obliged  to  sac- 
rifice the  anchor  and  chain,  having  no  means  to  raise  it.  In  view 
of  their  situation,  the  men  on  the  Flottbek  ought  to  have  per- 
formed the  labor  and  encountered  the  risks  of  carrying  a  line  from 
their,  ship  to  the  steamer.  They  did  so  in  the  first  instance,  but 
the  line  broke,  and  then  one  of  the  Matteawan's  boats  was  launched, 
and  manned  by  her  second  officer  and  three  others  of  her  crew, 
who  buffeted  with  the  waves  until  a  second  line  was  passed,  which 
was  used  to  draw  the  towline  from  the  ship  to  the  steamer.  The 
boat  was  liable  to  be  capsized  by  the  high-rolling  waves,  and  I  con- 
sider that  these  four  men  earned  special  recognition.  The  Flott- 
bek's  towline  was  finally  secured  on  the  steamer,  but  before  any 
strain  had  been  put  on  it  other  than  the  violent  dashing  of  the 
waves,  it  parted.    The  captain  of  the  Matteawan  then,  seeing  that 
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he  could  not  rescue  the  Flottbek,  nor  remain  where  she  was  with- 
out endangering  his  own  vessel,  signified  that  it  was  necessary  for 
him  to  go  on  his  way,  and  was  thereupon  requested  by  the  captain 
of  the  Flottbek  to  report  his  position,  and  send  relief;  and  the  Mat- 
teawan  did  hasten  as  a  dispatch  boat  to  call  relief,  consuming  in 
that  service  an  extra  amount  of  coal.  She  arrived  at  Neah  Bay 
after  dark,  and  spent  some  time  there,  giving  an  alarm  by  signals 
which  resulted  in  a  message  being  telegraphed  to  the  Puget  Sound 
Tugboat  Company  at  Seattle.  Accurate  information  as  to  the  loca- 
tion of  the  Flottbek  was  also  communicated  to  the  Puget  Sound 
Tug  Boat  Company  by  giving  the  information  to  the  company's 
steamer  Magic,  which  met  the  Matteawan  in  the  Straits  of  Juan  de 
Fuca;  and  finally  on  arrival  at  Tacoma  the  captain  of  the  Mattea- 
wan sent  full  information  to  the  tugboat  company  and  to  the  Mer- 
chants' Exchanges  at  Seattle  and  San  Francisco.  The  Puget  Sound 
Tugboat  Company  acted  with  commendable  promptness  on  receiv- 
ing news  that  the  Flottbek  was  in  peril,  brought  in  by  the  Mattea- 
wan, and  communicated  in  the  manner  I  have  indicated.  In  less 
than  one  hour  after  receiving  the  message  from  Neah  Bay  on  the 
night  of  the  14th,  the  steam  tug  Richard  Holyoke  was  dispatched 
from  Seattle.  On  her  way  to  the  cape  she  met  the  Wanderer, 
owned  by  the  same  company,  and  the  two  proceeded  together 
towards  the  cape,  and  actually  encountered  heavy  seas  at  the  en- 
trance to  the  straits;  but  the  machinery  of  the  Holyoke  became 
disabled,  and  both  returned  to  Neah  Bay.  The  steam  tug  Tacoma, 
towing  a  ship  down  the  straits,  also  received  orders  to  go  to  the 
rescue  of  the  Flottbek,  and  at  once  took  the  ship  into  Clallam  Bay, 
and  left  her  at  anchor,  and  then  proceeded  to  Neah  Bay,  where 
she  met  the  Wanderer,  and  the  two  waited  there  during  the  night 
of  the  15th,  and  when  daylight  came  on  the  morning  of  the  i6th 
they  proceeded  together,  and  arrived  in  the  vicinity  of  the  Flottbek 
between  8 130  and  9  o'clock  a.  m.  At  that  time  there  was  very  little 
wind,  but  the  waves  were  rolling  high,  washing  over  the  decks  of 
the  tugboats,  making  it  extremely  difficult  for  men  to  stand  up  on 
the  deck  or  do  the  work  necessary  in  taking  a  ship  in  tow,  and 
the  Flottbek  was  rolling  and  surging  heavily  on  her  cables.  In 
spite  of  all  difficulties,  a  towline  was  promptly  and  skillfully  passed 
from  each  of  the  tugs,  and  the  Flottbek  slipped  her  cables,  sacri- 
ficing two  anchors  and  about  195  fathoms  of  chain,  and  was  towed 
bv  the  two  tugs  to  a  place  of  safety  within  the  straits,  when  the 
Tacoma  was  detached,  and  the  towage  was  finished  by  the  Wan- 
derer to  Tacoma.  On  the  15th,  while  the  storm  was  still  raging, 
and  with  no  help  in  sight,  the  men  on  the  Flottbek  considered  that 
the  extreme  danger  of  their  situation  justified  them  in  taking  to 
the  boats  and  abandoning  the  ship.  Accordingly,  the  first  mate 
and  half  the  crew  left  the  ship  in  a  boat,  and  effected  a  landing  on 
the  beach,  and  then  gave  a  signal  agreed  upon,  signifying  that  they 
had  succeeded  in  getting  ashore  without  any  of  the  men  being 
drowned.  By  that  time  the  storm  had  commenced  to  abate,  and 
the  captain  determined  that  he  would  not  leave  the  vessel,  and  upon 
making  that  announcement  those  who  were  still  in  the  ship  decided 


Digitized  by 


Google 


TH£   FI.OTTBEK.  685 

to  remain  with  him.  During  the  night  the  wind  fell  to  a  light 
breeze,  and  hauled  around  to  the  east,  and  on  the  morning  of  the 
i6th,  before  the  Tacoma  and  the  Wanderer  came  in  sight,  the  cap- 
tain and  men  on  the  Flottbek  indulged  hopes  of  being  able  to  get 
their  ship  away  with  the  help  of  the  offshore  breeze ;  but  they 
had  not  taken  any  steps  to  do  so,  and  the  distress  signals  were 
still  displayed,  when  the  tugboats  arrived.  I  do  not  think  the  cap- 
tain of  the  Flottbek  or  his  men  should  be  criticised  for  being  dila- 
tory, for  the  wind  did  not  have  sufficient  force  to  spread  out  the 
signal  flag  suspended  from  the  mast  head,  and  the  force  of  the  sea 
driving  in  the  opposite  direction  held  the  ship  with  her  bow  pointing 
out  to  sea,  and  straining  on  her  cables.  It  wpuld  probably  have 
amounted  to  a  voluntary  sacrifice  of  the  ship  to  have  slipped  the 
cables,  and  with  only  half  her  crew  on  board  it  was  not  practicable 
to  raise  the  anchors. 

By  the  combined  efforts  of  those  on  board  the  Matteawan  in 
carrying  the  news  of  the  imperiled  situation  of  the  Flottbek  and 
of  the  two  tugboats  this  valuable  ship  was  rescued  from  a  situation 
of  imminent  peril.  The  owner  of  the  Matteawan  is  entitled  to  be 
compensated  for  the  injury  resulting  to  that  vessel  from  efforts  in 
behalf  of  the  imperiled  ship  in  response  to  the  direct  request  of  her 
captain.  The  tugboat  Richard  Holyoke,  her  officers  and  crew,  would 
not  be  entitled  to  salvage  if  the  rescue  had  not  been  finally  accom- 
plished by  her  owner ;  but  the  manager  of  the  company,  without 
any  hesitation  whatever,  on  receiving  news  that  a  ship  was  in  a 
dangerous  situation  outside  of  Cape  Flattery,  dispatched  the  Hol- 
yoke to  attempt  a  rescue,  because  she  was  at  hand,  and  the  first 
one  of  the  company's  vessels  which  it  was  possible  to  send;  and 
the  effort  to  save  was  followed  up  by  sending  other  vessels  to  assist 
with  all  the  promptness  possible.  The  Holyoke  and  her  men  were 
sent  into  the  teeth  of  the  storm.  They  were  exposed  to  peril,  and 
are  entitled  to  share  in  the  distribution  of.  the  reward.  The  num- 
ber of  persons  and  vessels  participating  in  the  saving  of  the  Flottbek 
is  a  circumstance  which  I  must  take  into  account,  for  each  man  is 
entitled  to  an  amount  of  money  sufficient  to  make  it  a  substantial 
recognition  of  courage  and  gallantry  in  helping  to  save  an  imperiled 
ship  and  the'  lives  of  the  people  on  board  of  her.  The  three  tug- 
boats employed  in  the  service  were  each  of  the  value  of  $40,000. 
The  answer  to  the  libel  of  the  Puget  Sound  Tugboat  Company  al- 
leges as  a  special  defense  that  all  the  services  rendered  by  the 
Tacoma,  Wanderer,  and  Richard  Holyoke  were  contracted  for,  and 
came  within  the  scope  of  a  contract  then  in  force  by  which  the 
tugboat  company  was  obligated  to  tow,  with  reasonable  and  quick 
dispatch,  all  the  vessels  owned  and  controlled  by  the  owners  of  the 
Flottbek  "that  may  be  in  the  waters  of  the  Straits  of  Juan  de  Fuca, 
Puget  Sound,  and  British  Columbia,  or  vicinity,  whether  inside  or 
dutside  of  Cape  Flattery,  and  that  may  require  any  towage  service," 
for  compensation  at  rates  specified  in  a  table  of  rates  contained  in 
the  contract.  According  to  said  table  the  contract  price  for  towing 
a  ship  of  the  tonnage  of  the  Flottbek  from  Cape  Flattery  to  Tacoma, 
including  the  fee  for  docking  and  use  of  hawser,  was  $410.    The 
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claimant  has  the  burden  of  maintaining  the  affirmative  side  of  this 
issue.  Therefore  as  to  all  material  facts  not  proven  the  presump- 
tion must  be  adverse  to  him,  and  this  defense  must  fail  unless  the 
facts  established  by  the  evidence  affords  a  sufficient  basis  for  the 
court  to  decide  that  the  Flottbek  was  entitled  to  require  the  assist- 
ance which  the  tugboats  rendered  under  the  contract,  and  that  the 
company  was  obligated  by  the  contract  to  tow  her  promptly  from 
the  place  where  she  was  anchored,  among  rocks  and  breakers,  un- 
der the  conditions  described,  for  the  amount  of  compensation  speci- 
fied. The  contract  is  general,  and  was  intended  to  provide  for  all 
towage  which  vessels  controlled  by  the  Flottbek's  owners  might 
require  in  entering  the  Straits  of  Juan  de  Fuca,  going  out  to  sea, 
and  moving  from  place  to  place  within  the  straits  and  the  waters 
of  British  Columbia  and  Puget  Sound,  and  it  binds  the  tugboat 
company  to  tow  ships  requiring  inward  towage  from  Cape  Flattery 
or  that  vicinity,  whether  inside  or  outside  of  Cape  Flattery.  In 
this  particular  the  contract  is  ambiguous  and  uncertain.  How  large 
the  circle  must  be  to  surround  the  zone  comprehended  by  the  word 
"vicinity,"  and  how  far  and  what  direction  the  tugboats  must  go  to 
pick  up  inward-bound  ships  in  order  to  fulfill  the  requirements  of 
this  contract,  are  questions  to  which  no  satisfactory  answer  can  be 
given  without  recourse  to  information  not  furnished  by  the  words 
of  the  contract.  The  contract  should  not  be  held  void  for  uncer- 
tainty if  the  apparent  ambiguity  can  be  eliminated  by  a  reasonable 
construction,  and  it  is  my  opinion  that  such  a  reasonable  construc- 
tion can  be  given  to  this  contract  as  to  make  it  plain  and  valid. 
It  is  manifest  that  the  parties  must  have  had  in  contemplation  the 
usages  and  practice  of  tugboats  engaged  in  towing  vessels  inward 
from  the  sea,  and  to  have  intended  to  incorporate  that  usage  and 
practice  into  this  contract  for  the  purpose  of  fixing  the  limits  out- 
side of  Cape  Flattery  within  which  ships  of  these  owners  might 
require  towage  at  the  rates  specified.  It  is  my  opinion  that  no 
other  construction  of  the  contract  can  be  given  to  it  which  will  be 
consistent  with  its  validity;  and,  giving  it  that  construction,  ships 
must  come  to  the  vicinity  of  Cape  Flattery,  and  be  within  the  zone 
usually  traversed  by  tugboats  in  looking  for  ships  to  be  towed  into 
the  straits,  in  order  to  make  the  contract  applicable  to  them.  It  is 
certainly  not  a  matter  of  common  and  general  knowledge  that  the 
place  where  the  Flottbek  was  anchored,  16  miles  south  of  Cape 
Flattery,  is  within  that  zone.  Without  any  evidence  bearing  upon 
the  question,  the  natural  inference  must  be  that  inward-bound  ships, 
waiting  for  a  tug,  would  wait  on  the  open  ocean,  to  the  westward 
of  Cape  Flattery,  and  tugs  would  look  for  them  there,  rather  than 
near  the  rocky  shore  south  of  the  Cape.  The  claimant  has  failed 
to  offer  any  evidence  tending  to  prove  the  usage  which  must  be 
considered  as  part  of  this  contract,  or  that  the  place  where  the 
Flottbek  was  when  the  Tacoma  and  Wanderer  rescued  her  was 
where  she  could  rightfully  require  towage  under  the  contract.  For 
that  reason  I  hold  that  this  special  defense  has  not  been  sustained. 
Upon  consideration  of  all  the  facts,  the  court  awards  salvage  and 
makes  distribution  thereof,  as  follows:    To  the  owner  of  the  Mat- 
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teawan,  $6,000,  and  to  her  captain,  officers,  and  men,  or  the  per- 
sonal representatives  of  any  who  have  since  died,  the  following  sums: 
Capt.  Croscup,  $500;    First  Officer  Parker,  $300;    Second  Officer 

Hornman,  $300;  to  Quartermaster ,  $100;  to  Quartermaster 

Ole  Nilson,  $200;  to  Christian  Hertz  and  George  Lindiall,  seamen, 
each  $200;  to  the  first,  second,  and  third  assistant  engineers  and 
the  carpenter,  each  $100;  to  each  of  the  other  four  feeamen,  three 
oilers,  six  firemen,  and  four  coal  passers,  $80 ;  to  the  steward,  $50 ; 
and  to  the  second  cook,  waiter,  and  two  mess  boys,  each  $25;  to 
the  Puget  Sound  Tugboat  Company,  $8,000;  to  the  captains  of 
the  Tacoma  and  Wanderer,  each  $500;  to  the  first  mate  and  chief 
engineer  of  each  of  said  tugboats,  each  $300,  and  to  each  of  the 
other  members  of  the  crew  of  said  vessels,  $100;  to  the  captain  of 
the  Richard  Holyoke,  $200;  to  the  first  mate  and  engineer  of  said 
vessel,  each  $100;  and  to  the  other  members  of  her  crew,  each  $50. 
Interest  at  the  rate  of  6  per  cent,  per  annum  from  February  i,  1901, 
and  costs,  will  also  be  allowed. 


THE  ASHBOURNE. 

(District  Court,  S.  D.  New  York.    December  27,  1001.) 

Tug  and  Tow— Loss  op  Tow— Negligent  Navigation  by  Tug. 

A  tug  undertook  to  tow  two  barges  laden  with  coal  across  New  York 
Bay  from  a  safe  anchorage  at  Constable  Hook  at  a  time  when  the  wind 
was  blowing  at  a  rate  between  50  and  60  miles  an  hour  and  had  been 
increasing  for  several  hours,  and  one  of  the  barges  swamped  and  was 
lost,  with  her  cargo.  Held,  that  the  tug  was  in  fault  for  negligently  at- 
tempting to  cross  under  such  circumstances,  and  liable  for  the  loss, 
and  that,  the  movement  being  controlled  by  the  master  of  the  tug,  the 
barge  was  not  guilty  of  contributory  fault  because  her  master  failed  to 
object  to  the  attempted  passage. 

In  Admiralty.    Action  against  tug  for  loss  of  tow. 

James  J.  Macklin,  for  libelant. 
James  Armstrong,  for  claimant. 

ADAMS,  District  Judge.  Early  in  the  morning  of  the  9th  day  of 
November,  1900,  the  tugs  Transit  and  Ashbourne,  owned  by  the 
Philadelphia  &  Reading  Railway  Company,  took  a  flotilla  of  boats 
in  tow  at  Port  Reading,  bound  through  Staten  Island  sound  and 
Kill  Von  Kull  for  New  York,  or  its  vicinity.  Among  the  boats  were 
two  barges,  numbers  53  and  73,  belonging  to  the  libelant,  laden  with 
coal,  and  bound  east  through  the  East  river.  The  tow  arrived  at 
Constable  Hook  at  about  10:30  o'clock  a.  m.,  and  tied  up,  but  the 
Ashbourne  took  the  two  barges  mentioned  out  of  the  flotilla  and 
proceeded  to  tow  them  across  New  York  Bay,  for  delivery  at  Go- 
wannus  Bay,  the  usual  place  where  the  barges  of  the  libelant  com- 
pany, bound  east,  were  delivered.  During  the  attempted  voyage 
across  New  York  Bay,  the  barge  No.  73  was  sunk  by  being  swamped 
in  tempestuous  weather,  and  the  libelant  now  seeks  to  recover  the 
loss,  upon  the  allegation  that  the  Ashbourne  was  in  fault  for  negli- 
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fently  attempting  to  cross  New  York  Bay  under  the  circumstscnces. 
lie  claimant  contends  that  the  v^eather  was  not  such  in  leaving  the 
sheltered  place  at  Constable  Hook,  or  before  entering  the  bay,  as  to 
make  it  negligent  for  the  Ashbourne  to  proceed,  and  that  the  trouble 
arose  through  the  breakage  of  an  old  and  insufficient  line,  which  be- 
longed to  one  of  the  libelant's  barges,  and  fastened  No.  73  to  53, 
the  latter  being  the  leading  boat,  which  caused  No.  73  to  swing 
broadside  to  the  sea,  and/  was  the  proximate  cause  of  the  accident. 
There  is  the  usual  conflict  of  testimony  on  the  matters  in  issue,  but 
the  determination  of  the  case  is  relieved  of  any  great  difficulty  by  the 
condition  of  the  weather,  as  shown  by  the  records  of  the  United 
States  weather  bureau  in  New  York.  It  appears  that  at  2  o'clock  in 
the  morning  of  the  day  in  question  the  velocity  of  the  wind  was  9 
miles  an  hour;  from  3  o'clock  to  4  o'clock,  16  miles,  from  5  o'clock 
to  6  o'clock,  29  miles;  from  6  o'clock  to  7  o'clock,  31  miles;  from 
7  o'clock  to  8  o'clock,  33  miles;  from  8  o'clock  to  9  o'clock,  43 
miles;  .from  9  o'clock  to  10  o'clock,  52  miles;  from  10  o'clock  to  11 
o'clock,  54  miles;  from  11  o'clock  to  12  o'clock;  59  miles;  from  12 
o'clock  to  I  o'clock,  60  miles.  The  wind  during  the  time  was  from 
west  to  northwest.  The  records  further  show  that  the  severest 
blow  of  the  season  visited  the  city  on  that  day ;  that  the  barometer, 
which  had  been  falling  on  the  previous  day,  continued  to  fall  on  the 
9th  until  8  o'clock  a.  m.;  that  the  wind  commenced  to  freshen  at 
3  o'clock  a.  m.  on  the  9th,  and  by  5  o'clock  a.  m.  was  blowing  briskly 
from  the  west,  and  by  8  o'clock  a.  m.  was  blowing  at  the  rate  of  35 
miles  an  hour;  that  the  increase  was  very  marked  after  5  o'clock 
a.  m.,  and  was  at  the  force  of  a  gale  between  8:10  o'clock  a.  m.  and 
9:15  o'clock  a.  m.  After  9:10  o'clock  a.  m.  it  was  of  hurricane  force. 
Northwest  storm  warning  signals  were  displayed  on  the  roof  of  the 
American  Surety  Building,  314  feet  above  sea  level,  from  2:55  o'clock 
p.  m.  of  the  8th,  and  continued  beyond  the  time  of  this  accident. 
This  evidence  leaves  no  room  for  doubt  that  the  Ashbourne  was  in 
fault,  and  the  manifestly  untruthful  testimony  on  her  part  resolves 
the  disputed  questions  of  fact  in  favor  of  the  libelant,  including  that 
concerning  the  sufficiency  of  the  towing  line.  I  am  satisfied  that  the 
line  was  adequate  for  all  ordinary  towing  purposes.  The  fact  that 
it  broke  under  the  stress  to  which  it  was  subjected  does  not  tend 
to  show  want  of  capacity  to  resist  such  strains  as  it  should  properly 
have  been  exposed  to.  It  is  also  contended  by  the  claimant  that  the 
master  of  the  boat  assented  to  being  taken  across  the  bay,  and,  if 
the  tug  was  in  fault,  the  boat  was  also  in  fault.  It  appears,  however, 
that  the  master  of  No.  53  protested  against  being  taken  from  Consta- 
ble Hook,  and  it  may  properly  be  assumed  that  any  nonassent  on 
the  part  of  the  master  of  No.  73  would  have  been  equally  futile.  It 
was  not  a  case  of  a  master  of  a  boat  about  to  be  towed  voluntarily 
exposing  his  boat  to  danger,  but  one  where  the  mind  of  the  master 
of  the  tug  governed  the  adventure,  with  a  corresponding  liability  on 
the  part  of  the  tug  for  the  disastrous  results.  The  Nannie  Lamber- 
ton  (D.  C.)  79  Fed.  121 ;  Id.,  29  C.  C.  A.  519,  85  Fed.  983. 
Decree  for  the  libelant. 
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ATCHISON,  T.  &  S.  F.  RY.  CO.  V.  GENERAL  BLBOTRIO  RY.  CO. 
(Circuit  Oaurt  of  Appeals,  Seventh  Circuit    January  7,  1902.) 

No.  684. 

1.  Street  Ratlroads— Upb  op  Streets— Injunction. 

Under  the  rules  of  decision  in  Illinois,  authority  given  a  steam  rail- 
road by  a  city  to  cross  a  street  with  its  tracks  confers  no  exclusive 
rights  in  such  street,  but  the  right  granted  is  subordinate  to  the  use 
of  the  street  for  ordinary  street  purposes,  which  include  the  operating 
of  a  street  railroad  thereon;  and  the  railroad  company  is  not  entitled 
to  damages  because  of  the  construction  of  a  street  railway  along  such 
street,  on  the  ground  of  delay  to  its  trains,  and  increased  danger  at  the 
crosshig,  nor  can  it  maintain  a  suit  in  equity  for  an  Injunction  against 
such  use. 

8.  Same— Allboed  Invalidity  of  Ordinance— Attack  by  Private  Suitor. 
Under  the  settled  rule  of  decision  in  Illinois,  a  railroad  company, 
which  has  constructed  its  tracks  across  a  street  under  authority  from 
the  city,  has  no  standing  in  equfty  to  attack  the  validity  of  an  ordinance 
granting  a  franchise  for  a  street  railroad  along  such  street  either  on 
the  ground  of  fraud  or  for  want  of  power  in  the  city  council  to  pass  it 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
ern Division  of  the  Northern  District  of  Illinois. 

The  Atchison,  Topeka  &  Santa  F6  Railway  Company,  complainant  below, 
appeals  from  a  decree  of  the  circuit  court  sustaining  demurrer  to  its  amended 
bill  for  want  of  equity,  and  thereupon  dismissing  the  bill,  which  is  filed  to 
enjoin  the  construction  and  operation  by  the  appellee,  the  General  Electric 
Railway  Company,  of  a  proposed  street  railroad  in  Dearbm  street  in  the 
city  of  Chicago,  "over,  across,  or  in  the  vicinity  of  the  tracks"  used  by  the 
appellant  "in  said  street,"  held  under  leases  from  the  company  owning  the 
terminals  in  Chicago.  The  appellant's  allegations  of  interest  in  the  subject- 
matter  are  thus  summarized  in  the  brief  filed  on  Its  behalf:  '*That  on  or 
ab  ut  August  1,  1887,  there  was  duly  passed  by  the  city  council  of  Chicago 
and  became  effective  an  ordinance  entitled  'An  ordinance  granting  permission 
and  authority  to  the  Atchison,  Topeka  &  Santa  F6  Railroad  Comi>any  In 
Chicago  to  construct  maintain  and  operate  a  railroad,*  wherein  and  whereby 
permission  and  authority  were  given  and  granted  to  said  Atchison,  Topeka 
&  Santa  F6  Railroad  Company  in  Chicago,  a  corporation  of  this  state,  Its 
lessees  and  successors,  to  construct  maintain,  and  operate  a  railroad,  with 
one  or  more  railroad  tracks,  with  the  necessary  and  convenient  side  tracks, 
turnouts,  switches,  and  appurtenances,  along  certain  lines  and  routes  in  said 
ordinance  designated,  and  including  the  tracks  afterwards  laid  across  Dear- 
born street;  that  under  this  ordinance  the  Atchison.  Topeka  &  Santa  F^ 
Railroad  Company  in  Chicago  constructed  Its  ti^acks  in  said  city.  Including 
its  main  freight  track,  across  Dearborn  street,  in  the  vicinity  of  Fifteenth 
.street  together  with  a  large  number  of  side  tracks  connecting  therewith  on  . 
either  side  thereof,  on  lands  owned  by  it  and  leading  to  the  freight  house 
and  freight  yards  located  near  and  upon  State  street  and  connecting  the 
same  with  what  Is  known  as  the  ^Eighteenth  Street  Yards,*  In  said  city;  that 
the  appellant  Is  the  lessee  for  a  long  term  of  years  of  the  railroad  and 
property  of  the  Atchison,  Topeka  &  Santa  F6  Railroad  Company  in  Chicago, 
including  the  above  tracks,  and  the  same  are  used  as  the  terminals  In  this 
city  of  the  appellant,  and  appellant  Is  also  possessed  under  certain  contracts 
and  leases  for  a  long  term  of  years  of  the  right  to  occupy,  use,  and  enjoy 
a  certain  other  track  or  side  track  adjacent  to  said  main  freight  track  in 
Dearborn  street  and  connecting  with  its  other  tracks,  side  tracks,  and 
switches  extending  to  its  freight  depot  and  yards  near  and  on  State  street; 
that  it  carries  to  its  said  freight  yards  a  vast  amouot  of  freight  traffic,  and 
in  the  movement  of  freight  cars,  loaded  and  empty, ' between  said  yards  and 
for  transportation  over  its  lines,  it  has  in  the  past  required,  and  will  in  the 
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future  require,  almost  constant  use  of  said  main  freight  track  and  side  track 
adjacent  thereto  across  Dearborn  street;  that  owing  to  the  grade  of  its 
tracks  on  either  side  of  Dearborn  street,  and  the  depression  of  the  same  to 
the  west  thereof,  required  to  be  made  .by  ordinance  of  the  city  In  respect  to 
track  elevation,  a  certain  momentum  must  be  given  to  cars  and  trains  to 
move  the  same  across  said  street,  and,  on  account  of  the  depression  and  a 
subway  on  the  west  side  of  Dearborn  street  required  by  said  track  elevation 
ordinance  and  retaining  walls  rendered  necessary  thereby,  the  view  from 
engines  thereon  to  trolley  cars  in  the  street,  and  from  trolley  cars  to  engines 
and  cars  approaching  from  the  west  is  so  greatly  obstructed  as  to  render 
the  crossing  of  such  trolley  cars  and  engines  exceedingly  dangerous,  and 
collisions  are  liable  to  frequently  occur,  even  with  the  use  of  the  greatest 
care,  and  lives  of  employes  and  passengers  Jeopardized;  that  on  the  east 
side  of  Dearborn  street,  south  of  the  main  freight  track,  are  several  large 
buildings  which  obstruct  the  view  of  an  approaching  trolley  car,  and  im- 
pede and  render  more  dangerous  the  movement  of  cars  over  said  Dearborn 
street  from  tracks  east  thereof;  that  a  vast  amount  of  tonnage  of  freight 
must  necessarily  be  moved  over  said  terminals  to  and  between  said  freight 
yards,  and  from  its  main  line  to  the  freight  depnt,  in  order  to  accommodate 
shippers  in  the  said  city  of  Chicago,  and  that  heretofore  it  has  enjoyed  the 
use  of  said  tracks  across  Dearborn  street  without  unlawful  interruption  or  ob- 
struction thereof,  and  it  is  entitled  to  continue  the  use  without  unlawful  in- 
terruption or  obstruction;  that  the  tracks  and  terminals  in  the  vicinity  of 
Dearborn  street  connect  with  the  tracks  and  terminals  of  a  number  of  other 
railroads  terminating  in  the  city,  forming  a  great  terminal  system,  and  re- 
quiring the  interchange  f  t  freight  traffic  between  said  companies."  The  bill 
further  alleges  the  incorporation  of  the  appellee  for  the  purpose  of  construct- 
ing and  operating  street  railways  in  the  city  of  Chicago,  but  that  it  is  in- 
vested with  no  power  or  capacity  to  carry  out  such  purpose;  tliat  it  pro- 
ceeded **fraudulently,  corruptly,  and  in  threatened  willful  violation  of  the 
rights  of  the  complainant,  and  in  disregard  of  the  requirements  of  the  stat- 
utes," and  procured  the  passage  by  the  city  council  of  Oliicago  of  a  "pre- 
tended and  void  ordinance,"  on  January  13,  1896,  which  purported  to 
authorize  the  construction  and  operati  n  of  a  street  railway  upon  certain 
streets  of 'the  city,  including  Dearborn  street  at  the  place  of  the  appellant's 
crossing  thereof;  that  the  petition  upon  which  such  ordinance  was  procured 
had  no  assent  of  the  owners  of  one-half  of  the  lot  frontage  on  said  Dearborn 
street,  as  required  by  statute,  and  was  without  the  assent  of  the  appellant 
or  its  lessor;  that  the  railroad  properties  fronting  thereon  were  excluded 
from  computation  in  that  behalf;  and  that  signatures  which  were  presented 
were  in  some  instances  forged,  and  in  thers  unauthorized  or  withdrawn,  so 
that  the  ordinance  was  unauthorized,  and  **in  direct  violation  of  the  statute." 
The  intention  and  preparations  of  the  appellee  to  construct  such  railway 
upon  Dearborn  street  and  at  grade  across  the  tracks  of  the  appellant  are 
further  alleged,  and  that  such  construction  and  crossing  **wlll  constitute  a 
death  trap,  be  full  of  constant  danger  to  trainmen  and  the  public  traveling 
on  said  electric  car  line  at  that  point,"  and  will  constantly  impede  appellant 
"in  the  movement  and  transaction  of  Its  freight  business,  and  render  its 
freight  house  and  freight  yards,  team  tracks  and  railroad  tracks,  in  the 
vicinity  thereof,  to  a  large  extent  useless,"  and  the  obstruction  and  interrup- 
tion of  its  use  of  the  tracks  on  Dearborn  street  by  street  cars  over  this 
crossing  "would  in  a  large  measure  destroy"  such  use.  and  "greatly  endanger 
the  operation  of  engines  and  cars  over  the  same";  that  other  and  sufficient 
street  car  lines  exist  In  the  immediate  vicinity,  and  there  is  no  public  neces- 
sity or  demand  for  the  construction  or  use  thus  proposed;  and  that  the 
proposed  construction  and  use  "will  cause  great  and  incalculable  damage" 
to  the  appellant. 

Robert  Dunlap,  for  appellant. 

Edwin  Walker  and  Thomas  A.  Moran,  for  appellee. 

Before  JENKINS,  Circuit  Judge,  and  BUNN  and  SEAMAN, 
District  Judges. 
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SEAMAN,  District  Judge,  after  making  the  foregoing  statement, 
delivered  the  opinion  of  the  court. 

The  appellant  has  a  great  railway  system  extending  between  Chi- 
cago and  the  Pacific  Coast,  with  valuable  terminals  in  Chicago  held 
under  leases,  but  its  right  to  maintain  this  bill  must  be  tested  by  its 
property  interests  in  the  crossing  at  Dearborn  street,  and  not  by 
the  mere  vicinity  of  its  important  interests  and  connecting  tracks. 
The  case  presented  differs  materially  from  that  in  which  an  injunc- 
tion in  favor  of  abutting  property  owners  was  sustained  by  this  court 
in  General  Electric  R.  Co.  v.  Chicago,  I.  &  L.  Ry.  Co.,  39  C.  C.  A. 
34S>  98  Fed.  907,  recently  affirmed  on  rehearing  by  a  majority  opin- 
ion (46  C.  C.  A.  629,  107  Fed.  771),  as  the  only  question  which  was 
there  involved  or  decided  was  the  right  of  an  abutting  property 
owner  to  relief  in  equity  for  irreparable  injury  to  such  property  by 
the  proposed  railway  construction  in  the  street,  which  would  deprive 
the  owner  of  reasonable  access  to  his  property,  and  the  remarks  in 
the  opinion  in  reference  to  Doane  v.  Railroad  Co.,  165  111.  510,  46 
N.  E.  520,  36  L.  R.  A.  97,  56  Am.  St.  Rep.  265,  General  Electric 
Ry.  Co.  V.  Chicago  &  W.  I.  R.  Co.,  184  111.  588,  56  N.  E.  963,  and 
other  Illinois  cases,  are  not  applicable  to  the  case  at  bar.  That  de- 
cision well  recognizes  that  the  abutting  owner  is  vested  with  an  ap- 
purtenant interest  in  the  street  which  gives  access  to  his  property, 
though  not  owning  the  fee  in  the  street,  and  that  such  interest  is- 
threatened  with  an  actionable  injury;  and  thereupon  rules  that  the 
alleg^ations  in  the  bill  of  irreparable  injury  are  sufficient  to  distin- 
guish the  case  from  those  cited,  and  that,  at  the  utmost,  if  the  de- 
cisions in  Illinois,  "conceding  the  full  right"  to  damages,  "mean  that 
the  appropriate  and  only  remedy  is  such  as  the  courts  of  law  can 
give,  they  are  not  binding,"  as  "the  federal  courts  decide  for  them- 
selves whether  for  an  actual  or  threatened  invasion  of  a  conceded 
or  asserted  right  equity  may  afford  relief."  On  the  other  hand,  this 
appellant  has  no  such  interest  in  the  portion  of  the  street  in  contro- 
versy as  was  involved  in  that  case,  and  no  property  right  in  ease- 
ment or  fee  which  is  independent  of  the  rights  of  the  general  public 
therein,  unless  its  permit  from  the  municipality  to  cross  Dearborn 
street  with  its  tracks  for  the  purposes  of  railway  passage  and  traffic 
confers  an  interest  within  the  rule  there  upheld,  and  it  is  elementary 
that  the  extent  of  the  interest  thus  acquired  in  street  and  crossing 
is  governed  by  the  lex  rei  sitSB. 

The  doctrine  is  firmly  established  in  the  state  of  Illinois,  in  ac- 
cordance with  the  general  weight  of  authority,  that  by  the  construc- 
tion and  use  of  street  railway  tracks  no  additional  burden  is  imposed 
upon  the  easement,  as  such  use  "falls  within  the  purposes  for  which 
streets  are  dedicated  or  acquired"  (2  Dill.  Mun.  Corp.  [4th  Ed.] 
§  y22) ;  but  that  the  use  for  steam  railway  purposes  is  beyond  the 
general  public  easement,  and  imposes  an  additional  servitude  (Chi- 
cago, B.  &  Q.  R.  Co.  v.  West  Chicago  St.  R.  Co.,  156  111.  255,  267, 
273,  40  N.  E7  1008,  29  L.  R.  A.  485,  and  cases  cited;  Bond  v.  Penn- 
sylvania Co.,  171  111.  508,  513,  49  N.  E.  545;  General  Electric  Ry. 
Co.  V.  Chicago  &  W.  I.  R.  Co.,  184  111.  588,  56  N.  E.  963).  It  is 
equally  well  settled  by  the  uniform  line  of  decisions  in  the  same 
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state  that  the  use  of  a  street  by  a  steam  railway  is  legitimate  when 
duly  authorized,  but  that  no  exclusive  use  is  conferred  by  the  permit, 
and  it  can  ^'only  be  enjoyed  in  common  with  the  use  of  the  avenue 
by  the  public  as  an  ordinary  highway,  and  without  materially  im- 
pairing its  usefulness  as  such."  Pittsburg,  Ft.  W.  &  C.  R.  Co.  v. 
Reich,  loi  111.  157,  173;  Ligare  v.  City  of  Chicago,  139  111.  46,  62, 
28  N.  E.  934,  32  Am.  St.  Rep.  179;  Chicago,  B.  &  Q.  R.  Co.  v.  West 
Chicago  St.  R.  Co.,  156  111.  255,  265,  267,  273,  40  N.  E.  1008,  29  L. 
R.  A.  485;  Pennsylvania  Co.  v.  City  of  Chicago,  181  111.  289,  296, 
54  N.  E.  825,  53  L.  R.  A.  223 ;  General  Electric  Ry.  Co.  v.  Chicago 
&  W.  I.  R.  Co.,  184  111.  588,  56  N.  E.  963.  With  the  rights  of  the 
appellant  in  this  street  crossing  thus  defined,  they  are  in  subordina- 
tion to  the  use  for  street  purposes,  which  includes  use  for  a  Street 
railway.  The  right  is  held  in  common,  is  "joint  and  mutual,  not 
exclusive'*  (Reich's  Case,  lOi  111.  157,  175);  and  the  primary  object 
of  the  street  is  for  ordinary  passage  and  travel,  of  which  the  public 
and  individuals  cannot  rightfully  be  deprived  (Ligare's  Case,  139  111. 
46,  62,  28  N.  E.  934,  32  Am.  St.  Rep.  179;  General  Electric  Ry.'s 
Case,  184  111.  588,  595,  56  N.  E.  963).  The  bill  alleges  as  the  sub- 
stantial injury  which  the  appellant  will  suffer  by  the  proposed  cross- 
ing of  its  tracks  by  the  street  railway  that  it  will  cause  delay  and 
greatly  increase  the  danger  of  operating  its  engines  and  trains  over 
the  crossing.  Threatened  injury  to  its  tracks  in  making  such  cross- 
ing is  also  averred  in  general  terms,  but  no  facts  are  stated  from 
which  the  injury  referred  to  can  be  deemed  irreparable,  or  of  such 
character  that  equitable  relief  could  rest  thereon.  The  proposed 
use  of  the  street,  however,  for  a  street  railway  is  within  the  public 
purposes  of  the  street,  and,  ais  held  by  the  authorities  cited  supra, 
imposes  only  the  burden  to  which  the  steam  railway  crossing  was 
subjected  by  the  permit.  For  such  crossing  of  the  steam  railway 
tracks  at  grade  by  a  street  railway  "damages  are  not  allowable  for 
increased  delav  or  danger  in  crossing"  (Chicago,  B.  &  Q.  R.  Co.  v. 
West  Chicago' St.  R.  Co.,  156  111.  255,  267,  40  N.  E.  1008,  29  L.  R. 
A.  485),  and  it  is  plain  that  a  bill  cannot  be  maintained  on  behalf  of 
the  appellant  to  enjoin  the  construction  and  use  to  that  end,  unless 
the  fact  of  construction  without  due  authority, — ^namely,  through  the 
alleged  invalidity  of  the  ordinance  purporting  to  grant  the  use  of 
the  street  to  the  street  railway  company, — can  be  invoked  for  that 
purpose  and  thus  constitute  a  cause  of  action.  It  is  alleged  that  the 
ordinance  is  void  for  fraud  in  its  procurement  and  for  want  of  the 
requisite  petitioners  to  authorize  its  adoption,  and,  if  the  appellant 
has  no  standing  in  equity  to  raise  that  objection,  it  is  unnecessary 
to  pursue  the  inquiry  further.  Upon  the  contention  thus  narrowed, 
the  adjudications  in  Illinois  are  in  point  and  conclusive  (as  held  by 
this  court -in  Blodgett  v.  Railroad  Co.,  26  C.  C.  A.  21,  80  Fed.  601, 
and  Coflfeen  v.  Railway  Co.,  28  C.  C.  A.  274,  84  Fed.  46)  that  the 
question  whether  the  ordinance  was  either  fraudulently  obtained 
or  invalid  cannot  be  raised  by  the  appellant.  Patterson's  Case,  75 
111.  588;  Doane's  Case,  165  111.  510,  46  N.  E.  520,  36  L  5*  A.  97,  56 
Am.  St.  Rep.  265 ;  General  Electric  Ry.'s  Cmc,  184  III.  588,  56  N.  E. 
963.    Indeed,  the  brief  submitted  on  behalf  of  the  appellant  con- 
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cedes  this  view,  in  so  far  as  the  allegations  relate  to  fraud  in  pro- 
curing the  ordinance,  remarking  that  "in  such  case  action  would 
have  to  be  taken  in  the  name  of  the  city  or  by  the  public  prosecutor," 
and  relief  is  claimed  solely  on  the  ground  that  the  ordinance  "is  ab- 
solutely void,  because,  under  the  circumstances  stated  in  the  bill, 
the  city  council  has  no  power  to  grant  to  the  appellee  the  right  to 
lay  down  its  railroad  tracks."  This  distinction,  however,  is  without 
force,  under  the  authority  of  both  the  Doane  Case  and  the  General 
Electric  Ry.  Case,  supra.  In  the  former  the  bill  for  an  injunction 
alleged  the  invalidity  of  the  ordinance  upon  the  same  grounds  as- 
serted here,  and  the  opinion,  dismissing  the  bill  for  want  of  equity, 
thus  answers  the  like  contention  thereupon: 

"But  it  Is  Insisted  on  behalf  of  the  complainant  that  on  the  facts  set  up 
in  his  bill  the  ordinance  must  be  treated  as  passed  without  the  required  con- 
sent of  abutting  owners,  and  therefore  illegal  and  void,  which  being  true, 
the  defendant  should  be  held  as  proceeding  with  the  work  without  any 
authority  of  law  whatever,  whereas  in  the  cases  referred  to  lawful  consent 
of  the  city  was  shown.  The  real  ground  upon  which  relief  by  injunction  is 
denied  in  such  case  is  that  the  use  of  the  street  being  within  the  purposes 
for  which  it  is  laid  out,  and  therefore  a  proper  use,  the  right  to  occupy  is 
properly  a  question  between  the  defendant  and  the  municipality  having  the 
control  of  its  streets  and  charged  with  the  duty  of  keeping  them  free  from 
unlawful  obstructions,  oi  between  the  defendant  and  the  public  generaUy, 
the  individual  being  left  to  his  action  for  damages  for  any  Injury  resulting 
to  his  property.  He  has  no  standing  in  equity  on  account  of  public  injury 
or  for  the  purpose  of  Inflicting  punishment  upon  the  defendant  for  its  wrong- 
ful acts." 

Again,  in  the  recent  case  of  General  Electric  Ry.,  supra,  the  su- 
preme court  applied  this  rule  in  respect  of  like  allegations  of  invalid- 
ity touching  the  identical  ordinance  involved  in  the  present  action, 
and  in  reference  to  a  railroad  crossing  at  Fourteenth  street,  over 
which  the  same  street  railway  was  in  course  of  construction. 

With  the  right  and  interest  of  the  appellant  thus  distinguished,  so 
that  the  rule  held  by  this  court  in  General  Electric  R.  Co.  v.  Chi- 
cago, I.  &  L.  Ry.  Co.,  39  C.  C.  A.  345,  98  Fed.  907,  and  46  C.  C.  A. 
629,  107  Fed.  771,  is  not  applicable,  we  are  of  opinion  that  the  decree 
below  is  in  accord  with  the  well-established  doctrine  in  Illinois,  and 
the  decisions  of  this  court  thereupon  (Blodgett  v.  Railroad  Co.,  26 
C.  C.  A.  21,  80  Fed.  601 ;  Coffeen  v.  Railway  Co.,  28  C.  C.  A.  274, 
84  Fed.  46),  and  with  like  rulings  in  Chicago  &  C.  Terminal  Ry.  Co. 
v.  Whiting,  H.  &  E.  C.  St.  Ry.  Co.,  139  Ind.  297,  304,  38  N.  E.  604, 
26  L.  R.  A.  337,  47  Am.  St.  Rep.  264,  and  Market  St.  Ry.  Co.  v. 
Central  Ry.  Co.,  51  Cal.  583. 

The  decree  is  accordingly  affirmed. 


SAVINGS  &  TBUST  00.  OF  GLBVELAND,  OHIO.  ▼.  BEAR  VAJUMt  IRR. 

00.  et  al. 

(Circuit  Court,  S.  D.  California.    January  20,  1902.) 

L  Corporations— Mortgage— Ultra  Vires — Kstoppkl. 

Where  a  corporation  borrows  and  retains  money  from  another  cor- 
poration, and  executes  a  mortgage  of  its  property  to  secure  such  loan, 
it  will  not  be  permitted  to  deny  its  power  to  mortgage  its  property  or 
the  power  of  the  lender  to  hold  such  security. 
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2.  Same— Conveyance  of  Its  Property. 

Where  a  corpr  ration  executes  a  deed  to,  and  delivers  possession  of 
all  Its  property  to,  another  corporation,  which  in  consideration  therefor 
assumes  all  the  debts  of  the  grantor,  and  discharges  them  in  part  and 
repudiates  none,  such  grantor  will  not  be  permitted  to  assert  that  it  had 
not  power  to  make  the  conveyance,  and  retake  the  property. 

&  Mortgage— Foreclosurb—Receivbrs*  Certificates. 

Where,  in  an  action  to  foreclose  a  mortgage,  there  is  a  questivin  as  to 
whether  certain  receivers*  certificates  are  liens  superior  or  inferior  to 
the  mortgage,  such  question  will  be  considered  and  determined  after  the 
proof  is  taken  and  cause  submitted  on  the  merits,  and  not  on  demurrer, 
in  such  action. 

4.  Corporation— Stockholder— Action  to  Set  Aside  Deed. 

A  stockholder  in  a  corporation  cannot  question  the  deed  of  the  com- 
pany, in  the  absence  of  showing  that  the  corporation  itself  has  failed, 
after  a  proper  application  to  it,  to  bring  suit  to  set  the  deed  aside. 

6.  Pleading — Inconsistent  Positions— Exceptions  to  Answer. 

Where,  in  an  action  to  foreclose  a  mortgage,  a  defendant  by  answei 
sets  up  certain  contracts  and  certificates  on  which  he  bases  his  rights, 
and  in  a  cross  bill  alleges  that  such  contract  and  certificates  are  void, 
and  asks  their  annulment,  exceptions  to  such  answer  should  be  sus- 
tained. 

See  89  Fed.  32,  93  Fed.  339. 

Wm.  J.  Hunsaker,  for  .complainant.  . 

J.  Brosseau,  John  G.  North,  W.  A.  Harris,  Works  &  Lee,  and 
Bicknell,  Gibson  &  Trask,  for  defendants. 

ROSS,  Circuit  Judge.  This  suit  was  brought  to  foreclose  the  lien 
of  a  certain 'mortgage  or  trust  deed  alleged  to  have  been  executed 
by  the  defendant  Bear  Valley  Irrigation  Company  to  the  complain- 
ant, and  of  certain  receivers'  certificates  alleged  to  have  been  issued 
pursuant  to  orders  of  this  court  made  in  the  preceding  case  of 
Foster  v.  Irrigation  Co.,  65  Fed.  836.  The  suit  was  commenced 
September  16,  1895,  but  as  some  of  the  important  questions  involved 
were  pending  in  the  appellate  courts  on  appeals  from  decisions  here- 
tofore rendered  by  this  court  in  other  cases,  and  continued  un- 
determined until  recently,  it  has  not  been  possible  to  dispose  of  the 
case. 

To  the  bill  as  amended  a  very  large  number  of  parties  were  made 
defendants,  many  of  whom  answered  separately,  setting  up  various 
rights  in  themselves,  to  which  answers  certain  exceptions  were  filed 
by  the  complainant,  and  are  now  for  disposition.  Among  them  is  the ' 
answer,  as  amended,  of  the  defendant  Bear  Valley  Land  &  Water 
Company,  which  latter  company,  by  leave  of  the  court,  also  filed  a 
cross  bill  in  the  suit,  to  which,  among  others,  the  New  Bear  Valley 
Irrigation  Company  and  E.  H.  Spoor,  as  receiver  of  the  property 
in  question,  were  made  defendants.  To  the  cross  bill  the  Savings  & 
Trust  Company,  New  Bear  Valley  Irrigation  Company,  and  E.  H. 
Spoor,  as  such  receiver,  joined  in  a  demurrer,  which  is  also  for  dispo- 
sition. As  the  answer  and  cross  bill  of  the  Bear  Valley  Land  & 
Water  Company  raise  questions  which  go  to  the  root  of  the  suit,  it 
is  appropriate  to  first  take  up  and  dispose  of  those  questions. 

The  bill  of  the  complainant,  as  amended,  after  alleging  the  corpo- 
rate existence  of  various  of  the  defendants,  including  the  Bear  Valley 
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Land  &  Water  Company,  Bear  Valley  Irrigation  Company,  and  New 
Bear  Valley  Irrigation  Company,  alleges,  among  other  things,  that 
on  the  1st  day  of  March,  1890,  the  Bear  Valley  Land  &  Water  Com- 
pany made  and  delivered  to  the  complainant  its  deed  of  trust,  cover- 
ing all  of  its  property,  for  the  purpose  of  securing  the  payment  by 
the  Bear  Valley  Land  &  Water  Company  to  the  complainant  of  a 
bonded  indebtedness  in  the  sum  of  $500,000,  to  be  evidenced*  by  its 
bonds  thereafter  to  be  issued,  and  which  were  thereafter  duly  execut- 
ed and  pledged  as  collateral  security  for  the  payment  of  the  indebt- 
edness created  as  next  stated;  that  on  the  ist  day  of  October,  1890, 
tlie  Bear  Valley  Land  &  Water  Company,  being  indebted  to  the  com- 
plainant in  the  sum  of  $300,000,  made  and  delivered  to  the  complain- 
ant its  promissory  notes  bearing  date  on  that  day,  wherein  and 
whereby  it  promised  to  pay  to  the  complainant  the  sum  of  $300,000 
on  or  before  November  i,  1892,  with  interest  thereon  at  the  rate  of 
8  per  cent,  per  annum,  payable  semiannually,  and,  to  secure  the  pay- 
ment of  that  indebtedness,  at  the  same  time  made  and  delivered  to 
the  complainant  its  deed  of  trust,  wherein  and  whereby  it  agreed  that 
^he  indebtedness  should  be  secured  by  the  aforesaid  deed  of  March 
I,  1890,  and  by  said  last-named  deed,  and  also  by  the  aforesaid  bonds 
of  the  company,  which  it  then  and  there  pledged  to  the  complainant 
for  the  purpose,  and  by  the  further  security  of  all  pipe  lines  construct- 
ed since  the  execution  of  the  deed  of  trust  of  March  i,  1890,  and  all 
pipe  lines  then  in  course  of  construction,  described  in  and  embraced 
by  the  deed  of  trust  of  October  i,  1890;  that  the  Bear  Valley  Irriga- 
tion Company  on  the  19th  day  of  December,  1890,  at  a  meeting  of 
all  of  its  stockholders,  by  a  vote  of  all  its  subscribed  capital  stock, 
authorized  its  board  of  directors  to  purchase  from  the  Bear  Valley 
Land  &  Water  Company  all  of  its  corporate  property,  including  all 
the  property  described  in  the  two  trust  deeds  mentioned,  subject, 
however,  to  all  obligations  of  the  Bear  Valley  Land  &  Water  Com- 
pany, of  every  character,  and  conditioned  that  the  Bear  Valley  Irriga- 
tion Company  should  pay  all  debts  and  obligations,  arid  carry  out 
and  assume  all  contracts,  of  the  Bear  Valley  Land  &  Water  Com- 
pany; that  on  the  30th  day  of  December,  1890,  a  regfular  meeting  of 
the  board  of  directors  of  the  Bear  Valley  Irrigation  Company  was 
held  in  pursuance  of  its  by-laws,  at  which  meeting  all  the  members 
of  its  board  of  directors  were  present,  which  then  and  there  unani- 
mously adopted  a  resolution  whereby  it  was  resolved  and  determined 
to  purchase  all  the  corporate  property  of  the  Bear  Valley  Land  & 
Water  Company,  which  included  the  property  described  in  both  of 
the  deeds  of  trust  hereinbefore  mentioned,  and  that  the  Bear  Valley 
Irrigation  Company  should  assume  all  of  the  obligations  of  the  Bear 
Valley  Land  &  Water  Company  and  pay  all  of  its  debts ;  that  by  the 
terms  of  said  agreement  of  purchase  and  sale,  so  authorized  by  the 
two  corporations,  the  assumption  of  all  the  debts  of  the  Bear  Valley 
Land  &  Water  Company  was  a  part  of  the  purchase  price  of  its  cor- 
porate property,  and  that  on  the  30th  day  of  December,  1890,  the 
Bear  Valley  Land  &  Water  Company  executed  to  the  Bear  Valley 
Irrigation  Company  its  deed  of  grant,  bargain,  and  sale,  whereby  it 
conveyed  to  the  irrigation  company  all  its  corporate  property,  in- 
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eluding  the  property  described  in  the  two  deeds  of  trust  mentioned, 
but  subject  to  the  payment  by  the  Bear  Valley  Irrigation  Company 
of  all  of  the  corporate  debts  of  the  Bear  Valley  Land  &  Water  Com- 
pany, and  subject  also  to  the  condition  that  the  Bear  Valley  Irriga- 
tion Company  would  perform  and  carry  out  all  contracts  and  agree- 
ments of  every  kind  and  character  of  the  Bear  Valley  Land  &  Water 
Company,  which  deed  was  duly  recorded  in  the  recorder's  office  of 
the  county  in  which  the  property  is  situated;  that  on  the  i8th  day 
of  October,  1892,  the  debt  of  the  Bear  Valley  Land  &  Water  Com- 
pany to  the  complainant  in  the  sum  of  $300,000,  evidenced  by  the 
aforesaid  promissory  notes,  with  interest  thereon,  and  secured  by 
the  deeds  of  trust  of  March  i,  1890,  and  October  i,  1890,  respectively,' 
had  not  been  paid,  and  the  board  of  directors  of  the  Bear  Valley  Irri- 
gation Company  then  and  there  resolved  that  the  time  of  payment  of 
the  indebtedness  should  be  extended  for  the  further  term  of  three 
yearSj  and  in  pursuance  of  that  resolution  the  board  of  directors  then 
and  there  made  application  to  the  complainant  for  such  extension  of 
three  years  from  November  i,  1892,  which  application,  subject  to  the 
conditions  hereinbefore  stated,  the  complainant  then  and  there  grant- 
ed, and  that  as  a  means  of  extending  the  time  of  payment  of  the 
loan,  and  as  evidence  of  the  indebtedness,  and  in  substitution  and  re- 
newal of  the  aforesaid  indebtedness  of  the  Bear  Valley  Land  &  Water 
Company  to  the  complainant,  secured  as  aforesaid  by  the  two  deeds 
of  trust  mentioned,  the  Bear  Valley  Irrigation  Company  on  the  i8th 
day  of  October,  1892,  made  and  delivered  to  the  complainant  its  cer- 
tain promissory  notes  in  writing,  300  in  number,  each  being  of  the 
denomination  of  $1,000,  aggregating  $300,000,  each  of  which  notes 
was  dated  November  i,  1892,  and  to  each  of  which  were  attached  six 
semiannual  interest  coupons,  of  the  denomination  of  $40  each,  the 
form  of  each  of  which  is  set  out  in  the  bill ;  that  for  the  purpose  of 
securing  the  payment  of  the  principal  sum  and  interest  thereon  as 
required  by  the  terms  of  the  promissory  notes  and  interest  coupons, 
and  as  a  means  of  extending  the  security  for  the  payment  of  said 
indebtedness  as  provided  by  the  aforesaid  deeds  of  trust  of  March  i, 
1890,  and  October  i,  1890,  the  Bear  Valley  Irrigation  Compa^ny  did, 
on  said  i8th  day  of  October,  1892,  execute  and  deliver  to  the  com- 
plainant a  certain  deed,  bearing  tha>  date,  duly  acknowledged  and 
certified  so  as  to  entitle  it  to  be  recorded,  and  which  was  duly  re- 
corded on  the  same  day  in  the  office  of  the  recorder  of  the  county  in 
which  the  property  is  situated,  which  said  deed  is  set  out  at  large  in 
the  bill,  and  is  the  deed  of  trust  sought  to  be  foreclosed  herein,  and 
covers  the  property  in  question.  The  bill  alleges  that  no  part  of  the 
principal  of  any  of  the  promissory  note3  secured  by  the  last-men- 
tioned deed  of  trust  has  been  paid,  and  that  only  $12,000  of  in- 
terest has  been  paid,  and  there  are  appropriate  allegations  in  respect 
to  the  ownership  by  the  complainant  of  all  the  notes  and  interest  cou- 
pons, except  one  designated  note  and  the  interest  coupons  attached 
thereto,  and  showing  that  there  has  been  such  default  in  the  matter 
of  such  payments  as  entitles  the  complainant  to  bring  its  bill  for  the 
foreclosure  of  the  trust  deed  in  suit.  The  bill  further  alleges  that  on 
the  5th  day  of  March,  1894,  the  defendants  A.  P.  Maginnis  and  J.  A. 
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Graves,  by  an  order  duly  made  and  entered  in  this  court  in  a  suit 
wherein  James  Gilbert  Foster  was  complainant  and  the  Bear  Valley 
Irrigation  Company  was  defendant,  were  appointed  receivers  of  all 
of  its  property,  except  such  as  was  exempt  from  execution  under  the 
statutes  relating  to  exemptions,  and  were  vested  with  all  the  rights 
and  powers  of  receivers  in  chancery,  upon  their  filing  with  this  clerk 
of  the  court  proper  bonds  to  be  approved  by  the  court,  which  they 
did  file  on  the  6th  day  of  March,  1894,  and  which  the  court  duly  apn 
proved ;  that  on  the  7th  day  of  March,  1894,  the  Bear  Valley  Irriga- 
tion Company  made  and  dehvered  to  Maginnis  and  Graves,  as  such 
receivers,  a  deed  of  assignment,  properly  executed  by  its  president 
and  secretary,  thereunto  duly  authprized  by  resolution  of  its  board 
of  directors,'which  deed  of  assignment  granted  and  set  over  to  the 
receivers  all  of  the  property  of  *the  Bear  Valley  Irrigation  Company, 
including  all  the  property  described  in  the  aforesaid  deed  of  trust  of 
date  October  18,  1892,  upon  the  making  and  delivery  of  which  deed 
of  assignment  the  said  receivers  immediately  took  possession  of  the 
property  so  conveyed  and  set  over,  and  at  the  time  of  the  commence- 
ment of  this  suit  were  still  in  possession  thereof  by  virtue  of  their 
appointment  and  of  the  said  deed  of  assignment ;  that  under  and  by 
virtue  of  the  authority  of  this  court  granted  in  the  .said  suit  of  Foster 
V.  Irrigation  Co.,  and  for  the  purpose  of  raising  money  to  pay  taxes 
and  such  other  sums  as  it  should  be  necessary  to  pay  for  the  protec- 
tion, preservation,  and  maintenance  of  the  property,  and  the  expense 
incurred  by  the  receivers  in  the  execution  of  their  trust,  said  receiv- 
ers issued  and  sold  various  receivers*  certificates,  set  out  at  large  in 
th«  bill  herein,  which  certificates,  under  the  order  of  the  court  author- 
izing their  issue,  were  made  to  bear  interest  at  the  rate  of  7  per  cent, 
per  annum  from  the  date  of  their  issuance,  and  which,  when  sold  or 
negotiated  to  provide  the  needed  moneys,  were  decreed  by  the  court 
to  be,  and  were  thereby  made,  a  lien  upon  all  of  the  property  of  the 
Bear  Valley  Irrigation  Company  prior  to  all  other  liens  or  charges, 
except  taxes  lawfully  levied  and  assessed  and  the  operating  expenses 
of  the  receivership ;  that  in  the  order  for  the  issuance  of  such  certifi- 
cates it  was  decreed  by  the  court  authorizing  their  issuance  that  all 
such  certificates  should  be  upon  an  equality,  and  that  none  should 
have  priority  over  any  other  by  reason  of  being  prior  in  point  of  time, 
either  in  the  issue  or  disposition  (Si  the  same.  The  bill  then  sets  out 
at  large  each  and  every  of  the  receivers'  certificates  so  issued,  to- 
gether with  their  sale  and  disposition,  each  and  all  of  which,  it  is 
shown  by  the  bill,  passed,  for  value,  into  the  hands  of  the  complainant 
herein  prior  to  the  institution  of  this  suit,  and  constitute  the  receivers' 
certificates  sought  to  be  foreclosed  herein,  along  with  the  aforesaid 
deed  of  trust  of  date  October  18,  1892. 

The  amended  answer  of  the  defendant  Bear  Valley  Land  &  Water 
Company  alleges  that  the  purposes  for  which  it  was  incorporated  are 
"to  acquire  by  appropriation,  purchase,  condemnation,  or  otherwise 
the  ownership  of  water,  water  rights,  and  water  privileges  in  the 
county  of  San  Bernardino,  state  of  California,  and  to  hold,  use,  sell, 
or  lease  the  same,  or  any  part  thereof,  for  domestic,  irrigating,  manu- 
facturing, and  tether  beneficial  uses;   also  to  acquire,  by  purchase, 
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condemnation,  or  otherwise,  the  ownership  of  rights  of  way  over 
land  in  said  county,  so  far  as  the  same  be  necessary  for  the  construc- 
tion, maintenance,  and  use  of  dams,  reservoirs,  canals,  ditches,  pipes, 
flumes,  conduits,  and  aqueducts  necessary  to  collect,  store,  convey, 
and  distribute  water  for  each  and  all  of  the  aforesaid  uses,  and  to  pur- 
chase,,own,  hold,  and  construct  and  maintain  and  use,  such  structures 
and  waterworks,  and  sell  or  lease  the  same  or  any  part  thereof ;  also 
to  purchase,  own,  hold,  improve,  cultivate,  and  irrigate  real  property, 
and  sell  or  lease  the  same  or  any  part  thereof;  also  to  purchase,  own, 
hold,  construct,  operate,  and  maintain  sawmills  and  other  mechanical 
structures,  propelled  by  water  power,  or  in  whole  or  in  part  by  steam, 
necessary  for  the  manufacture  of  lumber,  shingles,  shakes,  laths, 
moldings,  planed  lumber,  doors,  window  sashes,  boxes,  staves,  and 
barrels,  and  to  sell  or  lease  such  saw'mills  and  mechanical  structures, 
and  to  let  for  hire  motive  power  furnished  by  water  or  steam  or  both ; 
also  to  purchase  timber,  lumber,  shingles,  shakes,  laths,  moldings, 
doors,  window  sashes  and  frames,  boxes,  staves,  and  barrels,  and  to 
sell  the  same;  also  to  buy,  own,  hold,  graze,  breed,  and  improve 
horses,  stallions,  mares,  mules,  jacks,  jennies,  cows,  bulls,  oxen,  and 
other  domestic  animals  and  sell  the  same ;  and  also  to  do  every  act 
and  thing  necessary  and  requisite  to  carry  on  successfully  any  or  all 
of  the  foregoing  objects  in  all  their  branches ;"  and  that  at  no  time 
were  the  corporate  powers  of  the  Bear  Valley  Land  &  Water  Com- 
pany other  than  those  set  forth  in  its  original  articles  of  incorpora- 
tion ;  that  on  the  ist  day  of  March,  1890,  and  on  the  ist  day  of  Octo- 
ber, 1890,  it  was  the  owner  and  in  the  possession  of  all  the  property 
described  in  the  trust  deeds  of  those  dates  mentioned  in  the  complain- 
ant's bill,  all  of  which  was  at  those  dates,  and  has  since  continued  to 
be,  necessary  to  the  defendant  Bear  Valley  Land  &  Water  Company, 
to  enable  it  to  perform  its  public  duties,  as  set  forth  in  its  articles  of 
incorporation;  that  on  the  30th  day  of  December,  1890,  the  defend- 
ant Bear  Valley  Land  &  Water  Company  was,  and  for  a  long  time 
prior  thereto  had  been,  actually  engaged  in  the  business  of  appropri- 
ating, storing,  and  otherwise  acquiring  water,  and  water  rights,  and 
leasing,  selling,  and  distributing  water  to  the  inhabitants  of  San 
Bernardino  county  for  domestic,  irrigating,  manufacturing,  and  other 
beneficial  uses ;  that  on  the  day  last  mentioned  the  defendant  Bear 
Valley  Land  &  Water  Company  wis  the  owner  and  in  the  possession, 
and  entitled  to  the  possession,  of  all  the  lands,  waters,  water  rights, 
rights  of  way,  canals,  pipe  lines,  franchises,  and  other  property  de- 
scribed in  the  two  trust  deeds  of  March  i,  1890,  and  October  i,  1890, 
respectively,  together  with  certain  other  property  described  in  the 
amended  answer,  which  property  is  still  owned  by  the  defendant  Bear 
Valley  Land  &.  Water  Company,  and  to  the  possession  of  which  it 
is  still  entitled.  By  its  amended  answer  the  Bear  Valley  Land  & 
Water  Company  denies  that  at  the  time  of  the  conveyance  to  Magin- 
nis  and  Graves,  as  receivers,  the  Bear  Valley  Irrigation  Company 
was  the  owner  of  any  of  the  property  described  in  the  trust  deeds  of 
date  March  i,  1890,  and  October  i,  1890,  and  alleges  that  in  under- 
taking to  dispose  of  its  property  it  acted  without  authority  of  law; 
that  the  execution  by  it  of  the  deeds  of  trust  mentioned,  "and  the 
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attempted  alienation  of  its  water  rights  and  other  property  necessary 
to  the  full  and  faithful  performance  of  the  duties  of  said  corporation 
to  the  public,  from  whom  it  had  received  a  franchise  as  a  corporation 
for  the  sale,  rental,  and  distribution  of  the  water  to  the  public,  in  the 
manner  attempted  and  set  forth  in  said  deeds  of  trust,  and  each  of 
them,  was  ultra  vires,  and  that  the  said  deeds  of  trust  were  and  are, 
and  each  of  them  was  and  is,  void  and  of  no  force  and  effect  whatever, 
and  conferred  no  rights  whatever  upon  the  grantee  therein  named" ; 
denies  that  the  trust  deed  of  October  i8,  1892,  sought  to  be  fore- 
closed by  the  complainant,  was  executed  by  the  Bear  Valley  Irriga- 
tion Company  as  a  means  of  extending  the  security  for  the  paymeiit 
of  the  indebtedness  as  provided  by  the  deeds  of  trust  of  March  i  and 
October  i,  1890,  but  sets  up  releases  by  the  complainant  Savings  & 
Trust  Company  showing  upon  their  face  the  satisfaction  and  dis- 
charge of  the  liens  created  by  those  trust  deeds ;  the  amended  answer 
denies  that  on  the  30th  day  of  December,  1890,  or  at  any  other  time, 
the  Bear  Valley  Land  &  Water  Company  conveyed  to  the  Bear 
Valley  Irrigation  Company,  by  deed  of  grant,  bargain,  and  sale  or 
otherwise,  all  or  any  of  its  corporate  property,  and  alleges  that  on  the 
date  last  named  it  was,  and  ever  since  its  incorporation  has  been, 
"a  quasi-public  corporation,  charged  with  the  execution  of  a  public 
trust,  and  that  by  reason  thereof  this  defendant  had  not  the  power 
on  said  last-named  day,  or  at  any  time,  or  at  all,  to  convey  all  its 
corporate  property,  or  any  portion  thereof,  which  was  necessary 
to  enable  it  to  perform  its  said  obligations  to  the  public,  and  to  per- 
form and  sustain  the  duties  of  the  trust  incident  to  its  character  as  a 
quasi  public  corporation,  conferred  upon  it  by  the  state  by  virtue  of 
its  franchise  as  such  corporation;  and  this  defendant  further  avers 
that  any  attempt  by  it  to  so  convey  such  property  was  and  is  ultra 
vires  and  void,  and  could  and  did  vest  no  title  or  interest,  and  could 
and  did  confer  no  right  whatever,  upon  any  grantee  or  other  person 
or  corporation."  The  amended  answer  under  consideration  also  avers 
that  the  complainant.  Savings  &  Trust  Company,  was,  at  the  time 
of  the  execution  of  each  of  the  deeds  of  trust  mentioned,  "a  private 
banking,  mercantile,  and  commercial  corporation,  subject  to  no 
public  duties,  and  without  a  franchise  for  the  performance  of  any 
public  duties,  and  without  a  franchise  for  the  sale,  rental,  and  dis- 
tribution of  water  in  the  state  of  California  or  elsewhere,  and  having 
its  principal  place  of  business,  and  operating  and  conducting  its 
business,  in  the  state  of  Ohio,  and  not  elsewhere."  The  amended 
answer  of  the  Bear  Valley  Land  &  Water  Company  also  alleges  that 
it  was  not  a  party  nor  privy  to  the  action  of  Foster  v.  Irrigation  Co., 
in  which  suit  were  issued'  the  receivers'  certificates  mentioned  in  the 
complainant's  bill ;  that  on  the  27th  day  of  August,  1894,  a  final  de- 
cree was  entered  in  that  suit,  by  the  consent  of  both  parties  thereto, 
under  which  decree  the  receivers,  Maginnis  and  Graves,  sold,  at  pub- 
lic auction,  all  the  right,  title,  and  interest  of  the  Bear  Valley  Irriga- 
tion Company  in  and  to  the  property  in  that  decree  and  in  the  com- 
plainant's bill  herein  described,  on  October  8,  1894,  to  one  Arthur 
Young,  who  was  the  highest  and  best  bidder,  for  the  sum  of  $380,000, 
subject  to  confirmation  of  the  court,  and  also  subject  to  the  various 
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liens  and  obligations  in  the  decree  set  forth ;  that  the  said  sale  was 
confirmed,  and,  no  redemption  having  occurred,  a  deed  was  executed 
by  the  receivers  to  Young,  conveying  to  him  aU  the  interest  of  the 
Bear  Valley  Irrigation  Company  in  the  property ;  that  the  proceeds 
of  the  sale  were  applied  to  the  satisfaction  of  the  judgment  in  favor 
of  Foster,  and,  after  fully  accounting  to  the  court,  the  receivers  were 
finally  discharged,  and  their  trust  terminated,  on  September  27,  1895. 

Substantially  the  same  matters  are  set  up  in  the  cross  bill,  together 
with  the  fact  that  the  defendant  E.  H.  Spoor  is,  and  ever  since  the 
25th  day  of  September,  1895,  has  been,  the  duly  appointed,  qualified, 
and  acting  receiver  of  all  the  property  described  in  the  original  and 
amended  bill  of  complaint  of  the  Savings  &  Trust  Company,  and  still 
is  in  possession  thereof  as  such  receiver ;  and  the  prayer  of  the  cross 
bill  is,  among  other  things,  that  all  of  the  property  in  question  may 
be  decreed  to  be  the  property  of  the  cross  complainant,  and  not  sub- 
ject to  the  Hen  of  the  trust  deed  of  October  i8,  1892,  made  to  the 
complainant,  nor  to  the  lien  of  any  of  the  aforesaid  receivers'  certifi- 
cates, and  that  the  return  of  all  of  the  said  property  by  the  receiver  to 
the  cross  complainant  may  be  decreed. 

Applying  the  ordinary  rules  of  construction  to  these  pleadings, 
these  facts  must,  for  the  purposes  of  the  exceptions  and  demurrers, 
be  taken  as  true:  (i)  That  the  defendant  Bear  Valley  Land  & 
Water  Company,  to  secure  the  repayment  of  borrowed  money,  with 
interest,  executed  to  the  complainant  the  two  trust  deeds  of  March 
I  and  October  i,  1890.  (2)  That  thereafter,  to  wit,  on  the  30th  day 
of  December,  1890,  it  executed  to  the  Bear  Valley  Irrigation  Com- 
pany, in  pursuance  of  an  agreement  of  sale  and  purchase  theretofore 
entered  into  by  and  between  the  two  corporations,  a  deed  of  grant, 
bargain,  and  sale  of  all  of  its  property,  including  that  covered  by  the 
aforesaid  deeds  of  trust  of  March  i  and  October  i,  1890,  subject  to 
all  of  the  obligations  of  the  Bear  Valley  Land  &  Water  Company,  of 
every  character,  and  conditioned  that  the  Bear  Valley  Irrigation 
Company  should  pay  all  of  the  debts  and  obligations,  and  carry  out 
and  assume  all  of  the  contracts,  of  the  Bear  Valley  Land  &  Water 
Company.  (3)  That  thereafter  the  Bear  Valley  Irrigation  Company 
applied  to  the  creditor  of  the  Bear  Valley  Land  &  Water  Company 
holding  its  trust  deeds  of  March  i  and  October  i,  1890,  for  an  ex- 
tension of  time  within  which  to  pay  the  money  due  it  by  the  Bear 
Valley  Land  &  Water  Company,  which  extension  was  granted,  and 
resulted  in  the  execution  of  the  promissory  notes  of  the  Bear  Valley 
Irrigation  Company  to  the  Savings  &  Trust  Company,  together  with 
interest  coupons  annexed  thereto,  and  secured  by  the  trust  deed  of 
November  18,  1892,  covering  all  of  the  property  that  had  been  trans- 
ferred by  the  Bear  Valley  Land  &.  Water  Company  to  the  Bear  Valley 
Irrigation  Company  on  the  30th  day  of  December,  1890,  under  and 
pursuant  to  the  deed  of  grant,  bargain,  and  sale  on  that  day  executed 
as  above  stated,  together  with  such  other  property  as  the  Bear 
Valley  Irrigation  Company  had  subsequently  acquired,  which  obliga- 
tions, so  executed  by  the  Bear  Valley  Irrigation  Company  to  the 
Savings  &  Trust  Company,  were  in  substitution  and  renewal  of  the 
aforesaid  indebtedness  of  the  Bear  Valley  Land  &  Water  Company 
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to  the  complainant,  secured  by  the  trust  deeds  of  March  i  and  Octo- 
ber 1, 1890,  after  which  the  Bear  Valley  Land  &  Water  Company  re- 
ceived from  the  Savings  &  Trust  Company  acknowledgments  of  the 
satisfaction  and  cancellation  of  its  former  indebtedness  to  it.  (4) 
That  the  Bear  Valley  Irrigation  Company,  in  pursuance  of  the  agree- 
ment of  sale  and  purchase  culminating  in  the  execution  of  the  bargain 
and  sale  deed  of  December  30,  1800,  assumed  all  of  the  obligations  of 
the  Bear  Valley  Land  &  Water  Company,  and,  so  far  as  appears,  has 
never  denied  them. 

Both  the  amended  answer  and  the  cross  complaint  of  the  Bear 
Valley  Land  &  Water  Company  do  deny  that  the  deed  of  December 
30,  1890,  conveyed  any  of  its  property  to  the  Bear  Valley  Irrigation 
Company,  and  further  assert  the  invalidity  of  the  trust  deeds,  in  that 
each  and  all  of  those  instruments  were  beyond  the  power  of  the  Land 
&  Water  Company  to  make ;  but  the  fact  of  their  execution  is  not 
denied,  nor  is  there  any  denial  of  the  alleged  agreement  under  and 
in  pursuance  of  which  the  deed  of  December  30,  1890,  was  executed. 
The  questions  raised  by  the  Land  &  Water  Company  are,  therefore, 
in  my  opinion,  questions  of  law,  and  not  of  fact. 

Assuming  that  the  Land  &  Water  Company  had  not  the  power  to 
mortgage  its  property  to  the  Savings  &  Trust  Company,  and  that  the 
latter  company  had  not  the  authority,  under  its  charter,  to  take  such 
deeds  of  trust,  ought  the  borrower  be  heard  to  say  so,  while  holding 
onto  the  money  it  got  in  consideration  of  the  mortgages  ?  I  think 
not.  Thomas  v.  Railroad  Co.,  loi  U.  S.  85,  86,  25  L.  Ed.  950; 
Reynolds  v.  Bank,  112  U.  S.  405,  413,  5  Sup.  Ct.  213,  28  L.  Ed.  733; 
Bank  v.  Matthews,  98  U.  S.  621,  628,  25  L.  Ed.  188;  Bank  v.  Whit- 
ney, 103  U.  S.  99,  26  L.  Ed.  443;  Swope  v.  Leffingwell,  105  U.  S.  3, 
26  L.  Ed.  939.  And  assuming  that  the  Land  &  Water  Company  also 
acted  ultra  vires  in  executing  to  the  Irrigation  Company  the  deed 
of  December  30,  1890,  under  and  in  pursuance  af  which,  it  appears 
from  the  pleadings,  it  transferred  to  the  grantee  named  in  the  deed 
the  possession  of  all  of  the  property  it  now  seeks  to  recover,  and  in 
reliance  upon  which  transfer,  and  upon  which  deed,  and  upon  the 
agreement  in  pursuance  of  which  the  deed  was  executed,  the  Irriga- 
tion Company  assumed  all  of  the  debts  and  obligations  of  the  Land 
&  Water  Company,  and  has  discharged  them  in  part  and  repudiated 
none,  so  far  as  appears,  ought  the  Land  &  Water  Company  to  be 
heard  to  assert  such  excess  of  power,  and  to  recover  the  property 
it  undertook  to  convey  and  delivered  over,  the  consideration  for 
which  it  received  and  does  not  offer  to  return.-^  It  seems  to  me  to 
be  very  clear  that  this  question  should  also  be  answered  in  the  nega- 
tive. 

Property  delivered  under  a  void  deed  or  contract  may  be  recov- 
ered, or  compensation  therefor  enforced,  where,  in  order  to  maintain 
such  recovery,  it  is  not  necessary  to  have  recourse  to  the  contract, 
and  "is  permitted  only  because  of  the  desire  of  courts  to  do  justice, 
as  far  as  possible,  to  the  party  who  ^as  made  payment  or  delivered 
property  under  a  void  agreement,  and  which  in  justice  he  ought  to 
recover."  Pullman's  Palace-Car  Co.  v.  Central  Transp.  Co.,  171 
U.  S.  138,  151,  18  Sup.  Ct.  808,  813,  43  L.  Ed.  108,  114,  and  cases 
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there  cited.  But  where  property  is  delivered,  and  the  consideration 
therefor  i>aid,  under  and  in  pursuance  of  a  void  contract ;  where;  in 
other  words,  the  agreement  is  no  longer  executory,  but  has  been  exe- 
cuted,— ^the  courts  leave  the  parties  precisely  where  they  have  placed 
themselves. 

The  general  rule,  in  equity  as  at  law,  is,  as  said  by  the  supreme 
court  in  St.  Louis,  V.  &  T.  H.  R.  Co.  v.  Terre  Haute  &  I.  R.  Co.,  145 
U.  S.  393,  407,  12  Sup.  Ct.  953,  957,  36  L.  Ed.  748,  754: 

"In  pari  delicto  potior  est  conditio  defendentis;  and  therefore  neither 
party  to  an  illegal  contract  will  be  aided  by  the  court,  whether  to  enforce 
it  or  to  set  it  aside.  If  the  contract  is  illegal,  affirmative  relief  will  not  be 
granted,  at  law  or  in  equity,  unless  the  contract  remains  executory,  or  unless 
the  parties  are  considered  not  in  equal  fault,  as  where  the  law  violated 
is  intended  for  the  coercion  of  the  one  party  and  the  protectlbn  of  the  other,  or 
where  there  has  been  fraud  or  oppression  on  the  part  of  the  defendant 
Thomas  v.  City  of  Richmond,  12  Wall.  349,  355,  20  L.  Ed.  453;  Spring  Oo.  v. 
Knowlton,  103  U.  S.  49,  26  L.  Ed.  347;  Story,  Eq.  Jur.  S  298.  While  an 
unlawful  contract,  the  parties  to  which  are  in  pari  delicto,  remains  executory, 
its  invalidity  is  a  defense  in  a  court  of  law,  and  a  court  of  equity  wiU 
order  its  cancellation  only  as  an  equitable  mode  of  making  that  defense 
efiTectual,  and  when  necessary  for  that  purpose.  Adams,  Eq.  175.  Conse- 
quently it  is  well  settled,  at  the  present  day,  that  a  court  of  equity  will 
not  entertain  Jurisdiction  to  order  an  instrument  to  be  delivered  up  and 
canceled  upon  the  ground  of  iUegality  appearing  on  its  face,  and  when, 
therefore,  there  is  no  danger  that  the  lapse  of  time  may  deprive  the  party 
to  be  charged  upon  it  of  his  means  of  defense.  Story,  Eq.  Jur.  §  700a,  and 
cases  cited;  SimiMson  v.  Howden,  8  Mylne  &  C.  97;  Ay  erst  v.  Jenkins,  L.  R. 
16  Eq.  275,  282.  When  the  parties  are  in  pari  delicto,  and  the  contract  has 
been  fully  executed  on  the  part  of  the  plaintiflC,  by  the  conveyance  of  prop- 
erty or  by  the  payment  of  money,  and  has  not  been  repudiated  by  the  de- 
fendant, it  is  now  equally  well  settled  that  neither  a  court  of  law  nor  a 
court  of  equity  will  assist  the  plaintifiT  to  recover  back  the  property  con- 
veyed or  money  paid  under  the  contract.  Thomas  v.  City  of  Richmond, 
above  cited;  Ayerst  v.  Jenkins,  L.  R.  16  Eq.  275,  284." 

Upon  this  ground  the  exceptions  to  the  amended  answer  of  the 
Bear  Valley  Land  &  Water  Company  and  the  demurrers  to  its  cross 
complaint  must  be  sustained,  without  regard  to  other  questions 
argiied  by  counsel. 

The  answers  of  the  defendants  Redlands,  Lugonia  &  Crafton 
Water  Company,  West  Redlands  Water  Company,  Crafton  Water 
Company,  East  Redlands  W^ater  Company,  and  others  set  up,  among 
other  things,  certain  rights  growing  out  of  certain  certificates  called 
"Class  A"  certificates,  and  certain  "Deeded  Water  Agreements," 
executed  by  the  defendant  Bear  Valley  Land  &  Water  Company 
prior  to  the  execution  of  its  deed  to  the  defendant  Bear  Valley  Irriga- 
tion Company,  which  two  classes  of  obligations,  it  is  conceded  on  the 
part  of  the  complainant,  stand  upon  substantially  the  same  grounds. 
The  form  of  the  certificates  will* be  found  set  out  in  the  case  of 
Foster  v.  Irrigation  Co.  (decided  by  this  court  Feb.  11,  1895)  65  Fed. 
836,  839.  The  validity  of  such  contracts  is,  so  far  as  this  court  is 
concerned,  settled  by  the  recent  decision  of  the  circuit  court  of  ap- 
peals for  this  circuit  in  the  cas%  of  Flume  Co.  v.  Souther,  32  C.  C.  A. 
548,  90  Fed.  164,  and  44  C.  C.  A.  143,  104  Fed.  706. 

It  is  insisted  upon  the  part  of  the  complainant  that,  even  if  the 
"Class  A"  certificates  and  concurrent  contracts  are  valid,  they  con- 
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stitute  only  the  personal  obligations  of  the  Bear  Valley  Land  &  Water 
Company,  and  created  no  lien  or  charge  upon  the  property  sought 
to  be  subjected  to  a  decree  of  foreclosure  in  this  suit.  Whether  or 
not  the  certificates  and  water  agreements,  which  the  answers  allege 
were  executed  long  prior  to  the  complainant's  mortgage,  constitute 
a  lien  or  charge  upon  the  mortgaged  property  or  any  portion  thereof, 
and,  if  so,  whether  it  is  continuing  ^  its  nature,  can  best  be  deter- 
mined after  the  proof  is  taken  and  the  cause  is  submitted  upon  the 
merits.  The  exceptions  to  the  answers  of  the  defendants  last  named 
must  therefore  be  overruled,  as  must,  for  the  same  reason,  the  excep- 
tions to  the  answers  of  the  defendants  Munscupiabe  Land  &  Water 
Company,  Savings  Bank  of  Southern  California,  P.  M.  Hitchcock, 
Seth  Marshall,  Arrowhead  Lemon  Company,  Geo.  M.  Hord,  John  W. 
Roberts,  T.  J.  Wilson,  North  San  Bernardino  School  District,  E.  A. 
Phillips,  S.  W.  Little,  Highland  Orange  &  Improvement  Company, 
W.  H.  Avery,  W.  J.  Blair,  Redlands  Heights  Water  Company,  L. 
Skellie,  Edwin  Schultz,  J.  A.  Preston,  W.  A.  Errington,  George  H. 
Crafts,  M.  A.  Peters,  Tames  J.  Searle,  J.  P.  M.  Phillips,  E.  J.  Roberts, 
Maud  K.  Garstin,  J.  B.  Brewer,  Mrs.  E.  P.  R.  Crafts,  A.  W.  Hatch, 
J.  H.  Sternbergh,  E.  E.  Raught,  T.  P.  Christian,  John  Killifer,  Mary 
French,  Albert  S.  Burney,  W.  S.  Hosking,  Alice  G.  Williams,  A.  P. 
Kitching,  and  George  E.  Harpham,  the  answers  of  whom  set  up 
rights  growing  out  of  such  Class  A  certificates,  or  similar  certificates 
of  the  Bear  Valley  Land  &  Water  Company  called  "Class  B"  certifi- 
cates, with  concurrent  contracts,  copies  of  which  are  annexed  to, 
and  made  part  of,  some  of  these  answers ;  and  also  the  exceptions  to 
the  answers  of  Redlands  Water  Company,  J.  G.  North,  George 
McMahill,  L.  E.  Atwater,  and  others,  which  set  up  contracts  executed 
or  assumed  by  the  mortgagor  prior  to  the  complainant's  mortgage, 
and  which  seem  to  be  substantially  similar  in  legal  effect  to  the  cer- 
tificates. It  is  undoubtedly  well  settled  that  claims  adverse  to  the 
mortgagor  cannot  be  litigated  and  determined  in  a  foreclosure  pro- 
ceeding. Dial  V.  Reynolds,  96  U.  S.  340,  24  L.  Ed.  644;  Peters  v. 
Bowman,  98  U.  S.  56,  25  L.  Ed.  91 ;  Farmers'  Loan  &  Trust  Co.  v. 
San  Diego  Street-Car  Co.  (C.  C.)  40  Fed.  105,  1 10 ;  California  Safe 
Deposit  &  Trust  Co.  v.  Cheney  Electric  Light,  Telephone  &  Power 
Co.  (D.  C.)  56  Fed.  257;  McComb  v.  Spangler,  71  Cal.  423,  12  Pac. 
347;  Cody  V.  Bean,  93  Cal.  578,  29  Pac.  223.  But  the  right^tesserted 
under  these  contracts,  and  under  the  Class  A  and  Class  B  certificates, 
and  their  concurrent  contracts,  are  not  adverse  to  the  title  of  the 
complainant's  mortgagor,  but  under  and  by  virtue  of  it.  The  true 
character  and  extent  of  those  rights,  and  whether  or  not  they  are,  as 
alleged  in  the  complainant's  amended  bill,  subject  to  the  complain- 
ant's mortgage,  or,  as  alleged  in  the  answers,  superior  to  it,  can,  as 
has  already  been  said,  be  best  determined  after  the  proofs  are  taken 
and  the  cause  is  submitted  upon  the  merits. 

The  answer  of  the  defendant  J.  D.  Hooker  discloses  no  lien  or 
charge  upon  the  mortgaged  property.  Although  it  shows  that  he  is 
a  holder  of  stock  of  the  defendant  Bear  Valley  Land  &  Water  Com- 
pany, he  is  not  in  a  position  to  question  the  deeds  of  that  company 
in  the  absence  of  averments  showing  that  the  corporation  itself  has 
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failed,  after  a  proper  application  to  it,  to  bring  suit  to  set  the  same 
aside.  Hawes  v.  Oakland,  104  U.  S.  450,  26  L.  Ed.  827 ;  Huntington 
V.  Palmer,  104  U.  S.  482,  26  L.  Ed.  833;  Taylor  v.  Holmes,  127 
U.  S.  489,  8  Sup.  Ct.  1 192,  32  L.  Ed.  179;  Porter  v.  Sabin,  149  U.  S. 
473,  13  Sup.  Ct.  1008,  37  L.  Ed.  815;  Holton  v.  Wallace  (C.  C.)  66 
Fed.  409.    The  exceptions  to  his  answer  must  therefore  be  sustained. 

The  exceptions  to  the  answeiB  of  the  defendants  Perris  Irrigation 
District  and  Alessandro  Irrigation  District  must,  I  think,  be  sus- 
tained on  the  ground  that  the  contracts  and  certificates  therein  set  up 
as  a  basis  of  the  alleged  rights  of  those  defendants  are  alleged  to  be 
null  and  void,  and  thdr  annulment  sought  by  cross  bills  afterwards 
filed  by  the  same  defendants  by  leave  of  the  court.  A  party  is  not 
permitted  to  assume  inconsistent  positions  in  the  same  litigation. 
Davis  V.  Wakeke,  156  U.  S.  680,  15  Sup.  Ct.  555,- 39  h-  Ed.  578. 

The  alleged  priority  of  the  lien  of  the  receivers'  certificates  set  up 
in  the  complainant's  amended  bill,  and  the  foreclosure  of  which  is 
thereby  sought,  over  the  rights  set  up  in  the  answers  of  the  defend- 
ants Adolph  Unger  and  R.  E.  Houghton,  is  put  in  issue  by  those  an^ 
swers,  as  well  as  the  validity  of  the  certificates  themselves.  The 
exceptions  thereto  must  therefore  be  overruled.  Having,  according 
to  their  answers,  a  specific  interest  in  a  portion  of  the  property  cov- 
ered by  the  complainant's  mortgage,  they  are  in  a  position  to  contest 
in  all  legitimate  ways  the  validity  and  extent  of  the  superior  liens 
which  the  complainant  asserts  thereon.  Stout  v.  Lye,  103  U.  S.  70, 
26  L.  Ed.  428. 

The  fiHng,  by  leave  of  the  court,  of  cross  bills  by  the  defendants 
I.  L.  Lyon  and  of  Harriet  H.  Crafts,  as  the  successor  in  interest 
of  the  defendant  H.  G.  Crafts,  renders  it  unimportant  to  determine 
whether  the  rights  set  up  in  the  answers  of  those  parties  could  be 
protected,  in  the  absence  of  cross  bills,  under  the  decision  of  the  su- 
preme court  in  the  case  of  McPherson  v.  Cox,  96  U.  S.  420,  24  L.  Ed. 
746. 

For  the  reasons  above  indicated,  orders  will  be  entered  (i)  sustain- 
ing the  exceptions  to  the  amended  answer  of  the  Bear  Valley  Land 
&  Water  Company  and  the  demurrers  to  its  cross  bill ;  (2)  sustaining 
the  exceptions  to  the  answers  of  the  defendants  J.  D.  Hooker,  Perris 
Irrigation  District,  and  Alessandro  Irrigation  District;  (3)  overrul- 
ing the  A:ceptions  to  the  answers  of  the  defendants  Redlands,  Lugo- 
nia  &  Crafton  Water  Company,  West  Redlands  Water  Company, 
Crafton  Water  Company,  East  Redlands  Water  Company  and  others, 
Muscupiabe  Land  &  Water  Company,  Savings  Bank  of  Southern 
California,  P.  M.  Hitchcock,  Seth  Marshall,  Arrowhead  Lemon  Com- 
pany, Geo.  M.  Hord,  John  W.  Roberts,  T.  J.  Wilson,  North  San 
Bernardino  School  District,  E.  A.  Phillips,  S.  W.- Little,  Highland 
Orange  &  Improvement  Company,  W.  H.  Avery,  W.  J.  Blair,  Red- 
lands  Heights  Water  Company,  L.  Skellie,  Edwin  Schultz,  J.  A.  Pres- 
ton, W.  A.  Errington,  George  H.  Crafts,  M.  A.  Peters,  James  J. 
Searle,  J.  P.  M.  Phillips,  E.  J.  Roberts,  Maud  K.  Garstin,  J.  B. 
Brewer,  Mrs.  E.  P.  R.  Crafts,  A.  W.  Hatch,  J.  H.  Sternbergh,  E.  E. 
Raught,  T.  P.  Christian,  John  Killifer,  Mary  French,  Albert  S.  Bur- 
ney,  W.  S.  Hosking,  Alice  G.  Williams,  A.  P.  Kitching,  George  E. 
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Harpham,  Redlands  Water  Company,  J.  G.  North,  George  McMahill, 
L.  E.  Atwater  and  others,  I.  L.  Lyon,  H.  G.  Crafts,  Adolph  Unger, 
and  R.  £.  Houghton. 


Mcintosh  v.  city  of  pittsburg. 

(Olrcult  Court,  W.  D.  Pennsylvania.    December  19,  1901.) 
No.  IG. 

1.   MUNIOIPAL  COBPORATIONB— ImPROYEMBNT    ORDINANCE— NoNRESIDBNT    PROP- 
ERTY Owners. 

Property  within  the  limits  of  a  city,  owned  by  a  nonresident,  may  be 
dealt  with  by  the  city  as  though  it  belonged  to  a  resident  and  the  owner 
is  bound  to  take  notice  of  an  ordinance  affecting  such  property,  when  it 
has  been  duly  promulgated  as  required  by  law,  whether  state  or  munic- 
ipal. 

8.  JUDOMBHTS— PbBSONS  CONCLUDED— REPRESENTATION  BT  MEMBERS    OF    SaMB 

Class. 

A  Judgement  of  a  state  court  sustaining  the  validity  of  a  municipal  ordi- 
nance for  the  widening  of  a  street,  rendered  on  an  appeal  taken  from 
such  ordinance  by  property  owners  affected,  as  permitted  by  a  statute 
under  which  the  decision  oi.  the  court  on  such  appeal  is  final,  is  con- 
clusive not  only  on  the  parties,  but  also  on  all  other  property  owners 
similarly  affected,  and  who  might  have  become  parties,  and  is  a  bar  to 
a  suit  subsequently  brought  in  a  federal  court  by  one  of  such  property 
owners,  who  is  a  citizen  of  another  state,  to  have  the  ordinance  declared 
invalid. 

In  Equity.     On  bill  and  plea. 

Willis  F.  McCook  and  Dalzell,  Scott  &  Gordon,  for  complainant. 
Clarence  Burleigh,  J.  H.  Beal,  and  Johns  McCleave,  for  respond- 
ent. 

BUFFINGTON,  District  Judge.  This  is  a  bill  in  equity,  filed 
by  Mary  S.  Mcintosh,  trustee,  a  citizen  and  resident  of  Iowa  and 
a  property  owner  on  Diamond  Street,  in  the  city  of  Pittsburg, 
against  said  city,  praying:  First,  that  the  city  be  enjoined  from 
entering  upon  her  premises  and  appropriating  the  same  for  a  street ; 
second,  that  an  ordinance  of  said  city,  approved  January  14,  1899, 
be  decreed  to  be  null  and  void,  because  it  was  not  petitioned  for 
by  a  majority  in  interest  and  number  of  property  owners  abutting 
on  the  line  of  the  proposed  improvement  To  the  bill  a  plea  is  filed, 
setting  forth:  That  such  ordinance  was  passed,  and  thereafter 
approved,  pursuant  to  authority  vested  by  an  act  of  the  legislature 
of  Pennsylvania  of  May  16,  1891  (Laws  1891,  No.  59),  section  10  of 
which  is  as  follows : 

"The  majority  in  interest  and  numbers  required  for  petition  to  councils 
shall  be  fixed  as  of  the  date  of  the  presentation  of  said  petition.  After  the 
passage  or  approval  of  any  ordinance  for  the  opening,  widening,  straighten- 
ing, extending,  grading,  paving,  macadamizing  or  otherwise  improving  any 
street  or  alley,  notice  shall,  within  ten  days  thereafter,  be  given  by  hand- 
bills posted'  in  conspicuous  places  along  the  line  of  the  proposed  improve- 
ment which  notice  shall  state  the  fact  of  the  passage  or  approval  of  the 
ordinance,  the  date  of  the  passage  or  approval,  that  the  petition  for  the 
improvement  was  signed  by  a  majority  in  interest  and  number  of  owners 
of  property  abutting  on  the  line  of  the  proposed  Improvement,  and  that  any 
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person  Interested  and  denying  the  fact  that  said  petition  was  so  signed  may 
appeal  to  any  court  of  common  pleas  of  the  proper  county  within  sixty  days 
from  the  passage  or  approval  of  said  ordinance,  and  any  person  interested 
may,  within  sixty  days  from  the  r^ssage  or  approval  of  said  ordinance, 
present  a  petition  to  any  court  of  common  pleas  of  the  proper  county  setting 
forth  the  facts,  whereupon  the  said  court  shall  inquire  and  determine  whether 
said  improvement  was  petitioned  for  by  the  requisite  majority,  and  If  said 
court  shall  find  that  it  was  not  so  petitioned  for  shall  quash  said  ordinance, 
but  if  said  court  shall  find  that  it  was  so  petitioned  for  it  shall  approve  the 
ordinance.  If  no  appeal  shall  be  taken  as  aforesaid,  or  if  the  court  on  appeal 
shall  approve  the  ordinance,  the  municipal  corporation  may  proceed  with 
the  improvement,  and  thereafter  all  parties  interested  shall  be  estopped  from 
denying  the  fact  that  said  petition  was  signed  by  the  requisite  majority  of 
property  owners,  as  required  by  this  act  AH  assessments  for  benefits  to 
pay  damages,  costs  or  expenses  shall  bear  Interest  at  the  expiration  of  thirty 
days  after  they  shall  have  been  finally  ascertained  and  fixed,  and  shall  be 
payable  to  the  treasurer  or  other  proper  officer  of  the  municipality." 

— ^That  within  lo  days  after  passage  of  the  ordinance  the  required 
notice  by  handbills  was  given,  and  on  March  14,  1899,  sundry  prop- 
erty owners,  other  than  complainant,  appealed  by  petition  to  the 
court  of  common  pleas  of  Allegheny  county,  and  denied  the  peti- 
tion for  the  passage  of  the  ordinance  was  signed  by  a  majority  in 
interest  and  number  of  owners  of  property  abutting  on  the  line  of 
the  proposed  improvement.  That  after  answer  filed  and  hearing, 
said  court  made  the  following  decree : 

"And  now,  September  30,  1899,  after  hearing  arguments  of  counsel  on  the 
exceptions  to  the  master's  report,  and  after  consideration  thereof,  the  ex- 
ceptions to  report  as  above  stated  are  sustained,  and  it  is  further  adjudged, 
ordered,  and  decreed  that  a  majority  in  interest  and  number  of  the  owners 
of  property  abutting  on  the  line  of  the  proposed  improvement,  the  widen- 
ing of  Diamond  street,  petitioned  the  city  council  for  the  same,  and  the 
ordinance  passed  by  councils  the  9th  of  January,  1899,  and  approved  by  the 
mayor  the  14th  of  January,  1899,  is  hereby  approved." 

— ^That  on  October  3,  1899,  certain  of  the  petitioners  appealed  from 
said  decree  to  the  supreme  court  of  Pennsylvania,  which  court,  on 
May  21,  1900,  quashed  said  appeal  in  an  opinion  reported  in  196 
Pa.  258,  46  Atl.  429.  All  of  which  is  pleaded  in  bar  of  the  bill,  and 
judgment  is  prayed  whether  any  further  answer  is  required,  and 
dismissal  of  the  bill  is  asked. 

After  due  consideration,  we  are  of  opinion  the  plea  is  good,  and 
the  bill  should  be  dismissed.  It  is  settled  that  the  legislature  may 
delegate  to  municipal  corporations  the  power  to  make,  with  ap- 
propriate sanction,  ordinances,  and,  when  duly  enacted,  such  ordi- 
nances have  the  force  of  laws  passed  by  the  legislature  of  the  state; 
that  ordinarily  every  one  whose  proi>erty  is  affected  by  a  municipal 
ordinance  is  bound  to  take  notice  of  it  if  duly  promulgated;  that 
form  or  manner  of  notice  may  be  prescribed  by  the  legislative  de- 
partment, whether  state  or  municipal,  and  personal  notice  is  not 
essential;  that  a  member  of  a  municipal  corporation  is  presumed 
to  be  aware  of  its  by-law;  and  property  within  the  limits  of  a  city 
belonging  to  a  nonresident  may  be  dealt  with  as  though  it  be- 
longed to  a  resident.  City  of  Knoxville  v.  King,  7  Lea,  445 ;  i  Dill. 
Mun.  Corp.  p.  308,  and  cases  cited;  Hellen  v.  Noe,  25  N.  C.  493; 
Inhabitants  of  Palmyra  v.  Morton,  25  Mo.  596.  An  examination  of 
the  opinion  of  the  supreme  court  cited  in  fhe  plea  shows  that  that 


Digitized  by 


Google 


M'iNTOSH   v.  city   of  PITTSBURG.  707 

court  held  that  no  appeal  lay  from  the  decree  of  the  common  pleas. 
It  was  there  said: 

"The  jurisdiction  of  the  coTirt  below  was  purely  statutory.  The  legisla- 
ture might  have  conferred  on  councils  the  right  to  widen  the  street  without 
being  first  petitioned  to  do  so  by  a  majority  in  interest  and  number  of  prop- 
erty owners.  It  might  have  stopped  just  there.  But  it  went  further,  and 
not  only  made  the  petition  a  condition  precedent,  but  gave  a  right  of  appeal 
to  the  common  pleas  within  sixty  days  by  any  one  interested.  The  statute, 
•however,  gave  no  further  remedy  to  the  discontented  property  owner.  The 
purpose,  doubtless,  was  to  prevent  the  delay  incident  to  prolonged  litigation 
over  a  public  improvement  which  touched  on  the  property  rights  of  individu- 
als. Judicial  observation  has  taught  us  that  of  which  the  legislature  was 
not  ignorant, — that  of  all  contentions  which  promote  belligerency  and  bit- 
terness, with  their  consequent  pertinacity  of  purpose,  those  which  arise 
from  the  exercise  of  the  right  of  eminent  domain  are  the  most  frequent  and 
conspicuous." 

We  have,  therefore,  a  finding  of  fact  by  a  court  of  competent  ju- 
risdiction that  a  majority  in  interest  and  number  of  owners  of  prop- 
erty abutting  petitioned  for  the  ordinance,  and  we  have  a  decree 
by  the  highest  court  of  the  state  in  which  the  question  could  be 
reviewed  approving  the  ordinance.  Such  ordinance  accordingly 
stands  as  the  judicially  a  ertained  municipal  law  of  the  city  of 
Pittsburg.  Knowledge  of  the  passage  of  this  ordinance,  as  we  have 
seen,  must  be  imputed  to  the  complainant.  She  takes  no  step  either 
to  appeal  herself  or  to  intervene  in  the  petition  of  other  property 
owners.  But  other  abutting  property  owners,  whose  interests  are 
identical  with  hers,  begin  proceedings  to  have  this  ordinance  de- 
clared illegal.  Without  intervention  on  her  part  this  case  went  to 
final  hearing,  and  the  validity  of  the  ordinance  was  judicially  de- 
creed by  the  tribunal  empowered  to  pass  thereon.  Upon  what 
principle  can  she  now  attack  such  decree  in  a  collateral  proceeding? 
It  is  clear  that  the  interests  of  the  present  complainant  and  that 
of  the  appellants  in  the  common  pleas  case  were  identical.  It  was 
one  common  to  both  as  members  of  a  class.  Where  such  common 
interest  exists,  one  or  more  of  a  class  may  litigate  such  interest 
without  making  all  class  members  parties.  Story  on  Equity  Plead- 
ings, cited  in  Smith  v.  Swormstedt,  i6  How.  302,  14  L.  Ed.  942. 
Such  facts  constitute  an  exception  to  the  general  rule  in  courts  of 
equity  that  all  persons  in  interest  must  be  parties  to  a  bill;  and 
where  bona  fide  bills  are  filed  and  litigated  by  representatives  of  a 
class,  and  the  subject-matter  of  the  suit  is  common  to  all,  the  de- 
cree binds  the  e  are  class  as  fully  as  if  all  were  before  the  court. 
Smith  V.  Swormstedt,  supra.  This  well-settled  principle  of  equity 
procedure  has  been  applied  in  municipal  litigation.  A  judgment 
against  a  municipality  or  its  legal  representatives  in  a  matter  of  gen- 
eral interest  to  all  its  inhabitants — for  example,  respecting  the  levy 
and  collection  of  a  tax — is  conclusive  not  only  upon  the  municipal 
defendant,  but  upon  all  its  inhabitants,  though  not  made  parties. 
Such  inhabitant  cannot  collaterally  attack  such  judgment,  or  reliti- 
gate  the  subject-matter.  Sauls  v.  Freeman,  24  Fla.  222,  4  South. 
525,  12  Am.  St.  Rep.  190;  Clark  v.  Wolf,  29  Iowa,  197;  Gaskill 
v.  Dudley,  6  Mete.  (]\Jass.)  546,  39  Am.  Dec.  750;  Terry  v.  Town 
of  Waterbury,  35  Conn.  526 ;   Cromwell  v.  County  of  Sac,  94  U.  S. 
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351,  24  L.  Ed.  195;  Lyman  v.  Fans,  53  Iowa,  498,  5  N.  W.  621; 
Ashton  V.  City  of  Rochester,  133  N.  Y.  193,  30  N.  E.  965,  31  N. 
E.  334,  28  Am.  St.  Rep.  619.  In  the  case  in  the  common  pleas 
of  Allegheny  county  the  approval  of  the  ordinance  in  question  was 
in  issue.  That  such  court  had  jurisdiction  both  of  the  subject- 
matter  and  of  the  parties  litigant  cannot  be  questioned.  The  de- 
cree of  that  court  approved  the  ordinance,  and  judicially  estab- 
lished the  fact  it  was  the  duly-established  law  of  the  city.  Certain 
it  is  that  this  decree  thus  adjudging  this  ordinance  valid  is  final 
and  conclusive  upon  the  parties  to  that  suit.  They  could  not  again 
raise  that  issue,  and  in  a  collateral  proceeding  question  the  validity 
of  such  ordinance.  But  the  binding  effect  of  the  decree  extended 
beyond  the  immediate  parties.  The  authorities  cited  are  to  the 
effect  that  not  only  were  the  immediate  parties  concluded  thereby, 
but  all  citizens  of  Pittsburg  were  bound,  because  they  and  their  in- 
terests were  represented  by  the  city,  and  all  property  holders  abut- 
ting on  the  line  of  the  street,  because  they  and  their  common  in- 
terests were  represented  by  the  appellants.  "The  judgment  of  a 
court  of  competent  jurisdiction  will  sometimes  operate  as  an  estop- 
pel and  a  former  adjudication  against  persons  who  were  not  named 
in  the  proceeding,  and  who  were  not  parties  to  the  record  by  name. 
It  is  enough  if  they  were  represented  in  the  action  or  proceeding 
which  resulted  in  the  judgment,  or  were  entitled  to  be  heard."  See 
Ashton  V.  City  of  Rochester,  supra,  where  certain  property  owners 
were  held  concluded  by  a  prior  decree  establishing  the  legality  of 
the  municipal  improvement  ordinance  again  sought  to  be  contested, 
because,  though  not  parties  to  the  record,  their  rights  were  repre- 
sented by  other  fellow  property  owners,  whose  interests  were  iden- 
tical. "The  legal  and  equitable  rights  and  liabilities  of  all  being 
before  the  court  by  representation,  and  especially  where  the  sub- 
ject-matter of,  the  suit  is  common  to  all,  there  can  be  very  little 
danger  but  that  the  interest  of  all  will  be  properly  protected  and 
maintained."  Smith  v.  Swormstedt,  supra.  To  the  same  effect 
was  the  decision  in  Harmon  v.  Auditor  of  Public  Accounts,  123  111. 
132,  13  N.  E.  163,  5  Am.  St.  Rep.  506,  wherein  it  was  said: 

"The  preseDt  suit  was  brought  by  Harmon  and  others,  also  taxpayers  and 
property  owners  of  the  town,  as  representatiyee  of  the  same  class  for  whose 
benefit  the  Pinckney  bill  was  filed.  The  complainants  in  this  proceeding 
were  represented  by  the  complainants  in  the  former  suit,  and  are  therefore 
bound  by  the  decree  therein  entered.  The  remedy  in  suits  of  the  character 
here  indicated  is  in  the  interest  of  a  class  of  individuals  having  common 
rights  that  need  protection,  and  in  the  pursuit  of  that  remedy  Individuals 
have  the  right  to  represent  the  class  to  which  they  belong.  The  jurisdiction 
in  some  respects  rests  on  the  principles  of  a  proceeding  in  rem." 

It  would  seem,  therefore,  that  the  questions  sought  to  be  raised 
by  this  bill  are,  as  against  the  present  complainant,  settled  by  this 
decree  of  the  court  of  common  pleas,  unless  the  fact  that  she  is  a 
nonresident  avails  to  give  her  rights  other  than  those  possessed 
by  a  resident  lot  owner.  We  fail  to  see  how  that  fact  can  in  any 
way  affect  the  binding  and  conclusive  effect  of  the  decree  already 
made  adjudging  the  validity  of  this  ordinance.  Certain  it  is  that  as 
to  resident  owners  of  property  of  her  class,  who  have  not  appealed, 


Digitized  by 


Google 


SWIFT  ft   CO.  7.  KORTRBCHT.  709 

the  decree  is  a  finality.  To  a  bill  fUed  in  the  state  court  by  such 
property  owner  or  by  the  complainant  a  plea  setting  up  this  prior 
adjudication  would  be  a  sufficient  answer.  We  are,  however,  of 
opinion  the  rights  of  a  nonresident  property  owner  stand  on  no 
higher  plane  than  those  of  a  resident.  "The  complainant  can  ask 
no  greater  relief  in  the  courts  of  the  United  States  than  he  could  ob- 
tain were  he  to  resort  to  the  state  courts.  If,  in  the  latter  courts, 
equity  would  afford  no  relief,  neither  will  it  in  the  former."  Ewing 
V.  City  of  St.  Louis,  5  Wall.  418,  18  L.  Ed.  657.  What  might  have 
been  the  rights  of  this  complainant  had  she  filed  a  bill  in  this  court 
in  advance  of  the  adjudication  by  the  state  court,  or  had  she  inter- 
vened in  that  proceeding  and  sought  to  remove  the  same,"  are  ques- 
tions not  now  before  us,  and  on  them  we  express  no  opinion.  She 
filed  her  bill  subsequent  to  such  decree.  Being  a  nonresident,  and 
the  amount  in  controversy  in  excess  of  $2,000,  this  court  has  juris- 
diction of  her  bill;  but  she  is  met,  not  by  a  challenge  of  the  court's 
jurisdiction,  but  by  a  record  showing  her  rights  have  already  been 
settled  by  the  decree  of  a  court  of  competent  jurisdiction,  and  that, 
therefore,  this  court  should  not  exercise  its  jurisdiction.  Persons, 
whether  resident  or  nonresident,  may  have  their  rights  concluded 
by  a  decree;  and,  where  they  have  been  once  passed  upon  by  a 
court  of  competent  jurisdiction,  no  other  court,  state  or  federal,  will 
unsettle  them  by  a  collateral  attack.  This  is  precisely  what  is  sought 
to  be  here  done.  We  are  of  opinion,  however,  that  the  plea  setting 
forth  a  decree  of  the  court  of  common  pleas  in  which  the  validity 
of  this  ordinance  was  judicially  established  is  a  complete  answer  to 
the  bill  of  the  complainant.  It  would  be  a  perversion  of  the  rights 
of  nonresidents  and  of  the  jurisdiction,  and  power  of  federal  courts, 
if,  under  the  claim  of  nonresidence,  this  property  owner  could  again 
draw  in  question  an  issue  which  has,  as  against  her,  been  already 
settled  by  the  courts  of  the  state.  There  is  a  time  when  litigation 
should  close,  and,  the.  question  here  involved  having  been  passed 
on  by  the  state  court,  the  refusal  of  the  federal  to  relitigate  the 
issue  is  in  accord  with  the  spirit  of  that  wholesome  maxim^  "Inter- 
est reipublicae  ut  sit  finis  litium." 


SWIFT  &  CO.  V.  KORTRECHT  et  al 

(Glrcnlt  Ooort  of  Appeals,  Sixth  Circuit    January  7,  1902.) 

No.  027. 

Injunction— Bond— Conditions— Breach. 

A  Judgment  debtor,  to  obtain  an  injunction  to  restrain  the  collection  of 
the  Judgment  until  he  could  recover  a  Judgment  in  a  pending  suit  against 
the  creditcr  on  a  claim  for  unliquidated  damages  in  excess  of  the  Judg- 
ment, as  a  set-off  thereto,  gave  a  bond  conditioned.  In  the  alternative, 
to  pay  the  Judgment  or  perform  the  decree  in  case  the  injunction  should 
be  dissolved,  and  pay  such  damages  as  might  be  sustained  by  the  wrong- 
ful suing  out  of  the  writ  The  debtor  recovered  In  such  action  less 
than  the  amount  of  the  Judgment,  and  the  amount  so  recovered  w&b  set 
off.    Until  such  set-off  the  injunction  continued  in  force.    Tbe  creditor 
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did  not  show  any  damage.    Heidi,  that  there  was  no  breach  of  the  condi- 
tions of  the  bond. 

8L  Surety— Trust  Deed— Subrogation— Liens— Priority! 

Where  a  borrower  gives  to  bis  surety  en  the  note  to  the  lender  a  tnist 
deed  to  Indemnify  such  surety  against  loss,  the  lender  is  entitled  to  sub- 
rogation to  the  rights  of  such  surety  under  such  deed,  and  to  a  lieu  on 
the  premises  conveyed  thereby  superior  to  that  of  a  subsequent  Judg- 
ment creditor. 

8.  Merger- Deed  and  Mortgage. 

Where  a  borrower  executes  a  trust  deed  for  his  surety  on  the  note  to 
the  lender,  to  indemnify  the  surety  against  loss,  and  afterwards  exe- 
cutes a  deed  absolute  in  form  of  the  same  premises  to  such  surety  to 
secure  him  for  going  on  the  grantor's  bond,  the  lien  of  such  trust  deed 
Is  not  merged  in  the  title  conveyed  by  such  subsequent  deed. 

4.  Same- Subsequent  Deed— Effect. 

Where  a  debtor  executed  a  trust  deed  to  indemnify  his  surety,  and 
after  a  subsequent  Judgment  lien  had  attached  t>  the  land  executed 
another  deed  to  the  same  trustee  to  secure  such  surety  in  respect  of  sev- 
eral matters  in  which  he  had  become  surety,  including  the  one  covered 
by  the  trust  deed,  but  making  no  mention  of  the  trust  deed,  it  was  not 
thereby  extinguished. 

&•  Property  op  Surety— Exhausting  Principal's  Pro:i?erty. 

Where  a  debtor  and  his  wife  Join  in  a  trust  deed  to  secure  the  debt 
covering  his  land  and  also  tracts  belonging  to  his  wife,  a  creditor  having 
a  subsequent  Judgment  lien  on  the  husband's  property  cannot  require 
that  the  wife's  property  be  sold  under  the  trust  deed  before  the  hus- 
band's property  is  exhausted  to  pay  the  debt  secured  by  such  deed. 

t.  Homestead  Right— Waiver— Deed  Absolute  in  Form. 

Where  a  husband  and  wife  Join  in  a  deed  absolute  in  form  to  a  surety 
of  the  husband  to  secure  such  surety  against  loss,  they  do  not  thereby 
waive  their  right  to  claim  such  premises  as  a  homestead,  as  against  one 
claiming  a  lien  on  such  premises  as  a  judgment  creditor  of  the  husband. 

7.  Costs— Apportionment— Discretion. 

Where,  in  a  proceeding  to  determine  the  priorities  of  certain  liens,  the 
appellants  were  successful  only  in  part,  a  provision  in  the  decree  that 
they  pay  half  the  costs  should  not  be  disturbed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  West- 
ern District  of  Tennessee. 
See  no  Fed.  328. 

James  H.  Malone,  for  appellant. 
Wassell  Randolph,  for  appellees. 

Before  LURTON  and  SEVERENS,  Circuit  Judges,  and 
THOMPSON,  District  Judge. 

SEVERENS,  Circuit  Judge.  The  controversy  presented  by  this 
appeal  relates  mainly  to  a  question  of  priorities  between  certain  liens 
upon  106  acres  of  land  lying  along  the  Loosa  Hatchie  river,  in  Shelby 
county,  Tenn.  After  disposing  of  a  single  outlying  question,  we 
shall  pass  over  a  tangle  of  pleading  and  procedure  in  which  the  prin- 
cipal subject  was  involved  in  the  circuit  court,  and  gather  up  the 
threads  of  the  case  as  it  was  finally  presented  for  decision. 

A.  H.  Kortrecht,  one  of  the  appellees,  was  the  owner  of  the  land 
in  question.  Mary  P.  Kortrecht,  another  of  the  appellees,  was  his 
wife.  On  August  16,  1894,  Kortrecht  borrowed  $4,000  of  the  Mem- 
phis National  Bank,  evidenced  by  four  promissory  notes,  and  in 
order  to  secure  the  said  notes,  and  "any  renewal  or  renewals"  there- 
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of,  he  and  his  wife  executed  to  T.  J.  Latham  a  trust  deed,  condi- 
tioned for  the  payment  of  said  indebtedness,  conveying  certain  lots 
of  land  in  the  city  of  Memphis,  some  of  which  belonged  to  Kortrecht, 
and  some  to  his  wife.  A  small  part  of  this  indebtedness  was  paid. 
The  principal  portion,  however,  was  carried  along  in  renewals,  un- 
til on  February  20,  1896,  the  unpaid,  indebtedness  was  represented 
by  five  notes,  running  to  the  bank,  aggregating  $3,250,  signed  by 
Kortrecht,  and  indorsed  by  T.  J.  Graham  for  Kortrecht's  accommo- 
dation. On  this  last-mentioned  day,  Kortrecht,  being  the  owner 
of  the  106  acres  of  land  first  above  mentioned,  by  deed  of  trust, 
his  wife  joining  therein,  conveyed  the  same  to  John  M.  Sears 
to  secure  the  said  Graham  for  his  indorsement  of  the  notes  to 
the  bank.  On  March  9,  1896,  Swift  &  Co.  recovered  a  judgment 
against  Kortrecht  in  a  state  court  for  $2,957.93;  and,  in  order  to 
qualify  Graham  to  become  surety  on  an  injunction  bond  which 
Kortrecht  intended  to  use  in  proceedings  to  stay  the  collection  of 
the  judgment  against  him  until  he  could  establish  a  counterclaim 
which  he  had  against  Swift  &  Co.,  Kortrecht  and  wife,  on  the  30th 
of  the  same  month,  executed  to  Graham,  for  the  nominal  considera- 
tion of  one  dollar,  a  deed  absolute  in  form  and  of  the  io6-acre  tract. 
The  judgment  of  Swift  &  Co.  against  Kortrecht  was  affirmed  on  er- 
ror by  the  supreme  court  of  Tennessee,  where  a  judgment  was 
entered  as  of  that  court  on  May  23,  i%g6.  On  July  13,  1896,  an 
abstract  of  this  last-mentioned  judgment  was  filed  in  the  register's 
office  of  Shelby  county  under  a  provision  of  section  4712  of  Shan-, 
non's  Code  of  Tennessee, — a  provision  which  is  part  of  a  scheme 
of  procedure  for  subjecting  by  bill  in  equity  the  equitable  assets  of 
a  debtor  to  the  payment  of  any  judgment  which  shall  have  been, 
rendered  against  him  .on  the  return  of  the  execution  unsatisfied. 
On  July  7,  1896,  Kortrecht  filed  his  bill  for  an  injunction  to  stay  an 
execution  from  the  original  judgment  against  him,  and  on  October 
2,  1896,  he  filed  a  similar  bill  to  stay  an  execution  issued  upon  the 
judgment  of  the  supreme  court;  the  object  of  both  bills  being  to 
restrain  the  collection  of  Swift  &  Co.'s  demand  until  he  could  estab- 
lish his  counterclaim,  to  the  end  that  the  latter  might  be  offset.  In 
each  case  an  injunction  bond  was  filed,  Graham  joining  in  them  as 
surety  upon  an  affidavit  made  by  him  that  he  was  the  owner  of  the 
106  acres.  Both  these  cases,  together  with  a  suit  by  Kortrecht 
against  Swift  &  Co.  to  establish  his  counterclaim  and  to  set  it  off 
against  their  judgment,  were  removed  into  the  circuit  court  of  the 
United  States.  In  the  latter  court  Kortrecht  recovered  a  judgment 
for  $1,190  against  Swift  &  Co.,  which  was  decreed  to  be  a  set-off. 
On  being  deducted,  it  left  the  judgment  of  Swift  &  Co.  standing  at 
about  $2,200.  Thereupon  Swift  &  Co.  filed  their  bill  to  enforce 
their  lien  upon  the  land  in  question  against  the  estate  of  Graham, 
the  Memphis  National  Bank,  and  Kortrecht  and  wife,  alleging  also, 
among  other  things,  that  there  had  been  a  breach  of  the  injunction 
bonds,. that  Kortrecht  was  insolvent,  that  the  deed  of  March  30,  1896, 
of  the  106  acres  from  Kortrecht  and  wife  was  merely  to  qualify  him 
to  be  a  surety  upon  the  bonds,  and  that  an  equity  had  arisen  in  their 
favor -by  reason  of  that  specific  purpose.     By  the  answer  of  the  sev- 
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eral  defendants,  the  Memphis  National  Bank  asserted  a  lien  upon 
the  land  by  subrogation  through  the  trust  deed  of  February  20, 
1896,  from  Kortrecht  and  wife  to  Sears  to  secure  Graham  for  his 
indorsement  of  the  notes  to  the  bank.  Kortrecht  and  wife  claimed 
a  homestead  interest  of  $1,000  in  the  land,  and  the  executrix  of 
Graham  claimed  a  lien  for  moneys  alleged  to  have  been  paid  by 
Graham  for  Kortrecht.  By  its  decree  the  circuit  court  adjudged 
that  there  was  due  to  Swift  &  Co.  the  sum  of  $2,511.75,  that  there 
was  due  to  the  Memphis  National  Bank  the  sum  of  $4,413.38,  and 
to  the  executrix  of  Graham  the  sum  of  $431.54,  and  that  for  these 
several  sums  the  parties  named  had  liens  upon  the  106  acres,  and 
that  the  bank  also  had  a  valid  lien  for  its  debt  upon  the  land  con- 
veyed by  the  trust  deed  of  August  16,  1894,  abov^  mentioned,  some 
part  of  which  belonged  to  Mrs.  Kortrecht.  The  court  furtfier  de- 
cr.eed  that  Kortrecht  and  wife  were  entitled  to  a  homestead  interest 
of  $1,000  in  the  106  acres.  And,  in  respect  to  the  order  of  priorities, 
the  court  decreed  that  they  should  stand  in  the  following  order : 
First,  the  claim  of  the  bank;  second,  the  homestead  right  of  Kort- 
recht and  wife;  third,  the  claim  of  Swift  &  Co.;  and,  fourth,  the 
claim  of  the  executrix  of  Graham.  The  court  further  decreed  that 
the  bank  should  first  exhaust  the  property  of  Kortrecht  covered  by 
its  securities  of  August  16,  1894,  and  February  20,  1896,  before 
going  upon  the  land  of  Mrs.  Kortrecht,  also  covered  by  that  of  Au- 
gust 16,  1894.  This  last  provision  of  the  decree  was  founded  upon 
the  ground  that  the  pledge  of  her  property  was  in  the  nature  of 
suretyship  for  the  husband's  debt.  There  were  also  many  other 
details  of  the  decree  more  or  less  affected  by  the  principal  matters 
.decreed  as  above,  but  not  in  such  a  way  as  that  they  need  be  now 
recited.  Swift  &  Co.  were  ordered  to  pay -one-half  of  the  costs. 
The  court  had  also  at  a  previous  stage  of  the  litigation  decreed  that 
there  had  been  no  breach  of  the  injunction  bonds  given  by  Kortrecht 
with  Graham  as  surety  to  stay  the  executions  upon  the  judgments 
of  Swift  &  Co.  as  above  mentioned,  being  of  opinion,  as  we  infer, 
that,  as  Kortrecht  had  succeeded  in  establishing  his  set-off  by  coun- 
terclaim to  the  extent  of  a  material  reduction  of  Swift  &  Co.'s  de- 
mand, the  injunction  had  been  properly  allowed,  and  the  condition 
of  the  bonds  had  therefore  been  fulfilled,  notwithstanding  in  his 
injunction  bill  he  had  made  a  counterclaim  much  larger  than  Swift 
&  Co.'s  judgment.  Swift  &  Co.  only  have  appealed.  They  assign 
as  errors — First,  the  decree  of  the  court  holding  that  there  had  been 
no  breach  of  the  injunction  bonds ;  second,  the  refusal  of  the  court 
to  decree  that  Swift  &  Co.  was  entitled  to  priority  in  the  proceeds 
of  the  106  acres ;  third,  the  direction  that  the  106  acres  should  be 
sold  in  satisfaction  of  the  claim  of  the  bank,  before  selling  the  prop- 
erty of  Mrs.  Kortrecht  included  in  the  deed  of  trust  to  Latham  of 
August  16,  1894;  fourth,  the  allowance  by  the  court  of  the  home- 
stead claim  of  $1,000  of  Kortrecht  and  wife;  and,  fifth,  the  order 
requiring  Swift  &  Co.  to  pay  one-half  the  costs. 

I.  Did  the  court  err  in  holding  that  there  had  been  no  breach  of 
the  injunction  bonds  or  either  of  them?  The  condition  of  the  bonds 
was : 
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••Now,  !f  the  complainant  pay  tbe  amount  of  the  Judgment  at  law  In  the 
bill,  with  interest,  damages,  and  costs,  or  perform  the  decree  of  tlie  court 
In  case  the  injunction  is  dissolved,  and  also  pay  such  damages  as  may  be 
sustained  by  the  wrongful  suing  out  of  the  injunction,  then  this  obligation 
to  be  void;  otherwise,  in  full  force  and  effect." 

The  condition  was  in  the  alternative,  either  to  pay  the  judgment 
or  to  perform  the  decree  of  the  court  in  case  the  injunction  should 
be  dissolved,  and  pay  such  damages  as  might  be  sustained  by  the 
wrongful  suing  out  of  the  writ.  The  injunction  was  not  dissolved, 
but  was  continued  notwithstanding  a  motion  to  dissolve  it.  The 
injunction  vras  in  full  force  and  effect  when  the  decision  was  invoked 
and  rendered.  Nor  was  there  any  allegation  or  proof  that  Swift  & 
Co.  sustained  any  damage  by  reason  of  its  issuance  and  the  staying 
of  their  executions,  the  reliance  of  the  obligees  being  placed  upon 
the  facts  that  the  bonds  had  been  g^ven,  and  that  a  counterclaim  had 
not  been  established  to  the  extent  of  the  judgment,  whereby  it  was 
claimed  they  had  been  delayed  in  collecting  so  much  of  the  judg- 
ment as  was  rightfully  due  them.  The  counterclaim  consisted  of 
unliquidated  damages  alleged  to  have  arisen  from  an  injury  to  the 
credit  of  Kortrecht  by  the  malicious  protestation  of  his  note  or 
notes  by  Swift  &  Co.  He  claimed  damages  to  the  extent  of  $5,000. 
We  do  not  know  that  the  claim  to  this  extent  was  not  made  in  good 
faith.  He  did  recover  but  $1,100.  The  contention  of  the  appellee 
must  rest  upon  the  assumption  that  Kortrecht  should  have  tendered 
so  much  as  he  ought  to  have  paid,  and  then  enjoined  the  balance. 
Undoubtedly  this  is  the  rule  where  the  amount  which  should  be 
tendered  is  isome  fixed  sum  or  susceptible  of  approximation,  or  repre- 
sents some  separable  matter  about  which  there  is  no  controversy. 
But  to  apply  the  rule  to  such  a  case  as  this  would  require  the  plaintiff, 
•at  his  peril,  to  minimize  his  claim  to  a  sum  which  a  jury,  in  its  dis- 
cretion, might  thereafter  award  him.  If  the  party  should  maliciously 
tie  up  a  fund  in  the  hands  of  his  adversary,  grossly  exceeding  the  sum 
which  he  expects  to  recover,  other  considerations  would  apply. 

2.  Respecting  the  subject  of  the  priority  of  liens,  the  principal 
controversy  is  over  the  question  of  the  effect  of  the  trust  deed  to 
Sears  of  the  106  acres  made  by  Kortrecht  and  wife  on  February  20, 
1896,  to  secure  Graham  and  save  him  harmless  from  his  liability  to 
the  bank.  It  is  to  be  remembered  that,  although  there  is  some 
controversy  as  to  the  time  when  Swift  &  Co.'s  judgment  became  a 
lien, — ^a  controversy  which  we  need  not  decide, — it  was,  at  all  events, 
at  a  later  date  than  February  20,  1896.  The  court  below  held  that 
the  bank  was  entitled  to  be  subrogated  to  this  security,  and  we  think 
this  conclusion  was  correct.  The  rule  has  long  been  settled  that  all 
securities  g^ven  by  the  debtor  for  the  payment  of  his  debt  inure  to 
the  benefit  of  the  creditor.  It  is  not  necessary  that  they  be  given 
directly  to  the  creditor  or  in  express  terms  contain  an  agreement 
to  pay  the  debt.  If  given  to  a  surety  to  secure  him,  equity  treats  it 
as  collateral  to  the  debt.  Some  of  the  decided  cases  suggest  a  dis- 
tinction which  would  exclude  from  the  operation  of  the  rule  those 
cases  where  the  language  of  the  securing  instrument  indicates  Duly 
a  purpose  to  indemnify  a  surety,  and  does  not  indicate  any  agreement 
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to  pay  the  principal  debt.  But  it  does  not  appear  to  us  that  there 
is  any  solid  ground  for  this  distinction.  It  rests  upon  the  idea  that 
the  creditor's  right  can  be  no  larger  than  that  of  the  surety,  which 
is  measured  by  the  terms  of  his  security.  But,  when  the  debtor  pro- 
cures his  surety  to  become  liable  for  the  debt,  an  implied  obligation 
immediately  falls  upon  the  debtor  to  pay  the  debt  himself.  And  this 
obligation  is  of  so  distinct  and  positive  a  character  that,  if  the 
debtor  fails  to  meet  it,  the  surety  may  file  a  bill  in  equity  to  compel 
him  to  do  so.  Bisp.  Eq.  338;  Brandt,  Sur.  192.  The  obligation  is 
equally  effective  as  if  it  were  literally  expressed.  How  else  shall  the 
debtor  save  his  surety  harmless  than  by  satisfying  the  obligation? 
There  is  therefore  no  enlargement  of  the  debtor's  obligation  by  the 
subrogation  of  the  creditor.  The  supreme  court  of  Tennessee,  in 
which  state  these  transactions  occurred,  has  held  from  an  early  date 
that  a  security  such  as  was  this  trust  deed  to  Sears  of  February  20, 
1896,  inures  by  the  doctrine  of  subrogation  to  the  benefit  of  the 
creditor.  The  leading  case  in  that  state  is  Breedlove  v.  Stump,  3 
Yerg.  257.  Other  cases  are  Robertson  v.  Sublett,  6  Humph.  313; 
Kirkman  v.  Bank,  2  Cold.  407 ;  Kinsey  v.  McDearmon,  5  Cold.  395 ; 
Saylors  v.  Saylors,  3  Heisk.  530.  And  decisions  of  the  supreme 
court  of  the  United  States  are  in  accord  with  that  of  the  state  upon 
the  general  principle.  Hampton  v.  Phipps,  108  U.  S.  260,  2  Sup.  Ct. 
622,  27  L.  Ed.  719;  Keller  v.  Ashford,  133  U.  S.  622,  10  Sup.  Ct. 
494,  33  L.  Ed.  667.  In  Hampton  v.  Phipps  the  subject  was  fully 
discussed  by  Mr.  Justice  Matthews  in  delivering  the  opinion  of  the 
court,  and  the  maxims  of  equity  supporting  the  doctrine  collated. 

But  it  is  urged  that  the  deed  of  March  30,  1896,  from  Kortrecht 
and  wife  to  Graham,  had  the  effect  to  merge  the  deed  of  trust  to 
Sears  of  Febrimry  20th.  The  insistence  .is  that  "as  the  ownership 
of  the  mortgage  debt  and  the  title  to  the  land  became  vested  in  one 
person,  namely,  T.  J.  Graham,  the  mortgage  was  thereby  merged 
and  extinguished."  But  this  conclusion  rests  upon  the  erroneous 
assumption  that  Graham  was  the  owner  of  the  mortgage  debt.  The 
bank  was  at  all  times  the  owner  of  the  debt. 

Besides,  it  clearly  appears  that,  though  absolute  in  form,  the  deed 
of  March  30th  was  really  only  upon  a  s|>ecial  trust  to  enable  him  to 
qualify,  as  surety  in  the  injunction  bonds.  It  may  be  that  Swift  & 
Co.  could  have  successfully  maintained  that,  for  the  purpose  of  satis- 
fying the  liability  upon  those  bonds,  Kortrecht  and  wife  were  es- 
topped to  deny  that  Graham  was  the  owner  of  the  property,  but,  the 
liability  itself  not  having  been  established,  we  find  no  ground  on 
which  an  estoppel  against  showing  the  real  fact  can  be  supported. 
It  is  further  urged  that  the  deed  of  trust  of  February  20th  was  ex- 
tinguished by  a  certain  trust  deed  of  the  same  land  to  Sears  by  Kort- 
recht and  wife  on  December  3,  1896,  to  secure  Graham  in  respect 
of  several  matters  in  which  he  had  become  surety  for  Kortrecht,  the 
debt  to  the  bank  being  one  of  them.  But  the  deed  of  December 
3d  does  not  mention  the  trust  deed  of  February  20th,  nor  is  any  pur- 
pose manifested  to  recall  the  former  trust.  Besides,  the  rights  of 
the  bank,  which  i«  not  shown  to  have  been  a  party  to  this  latter 
transaction,  had  become  fixed,  and,  as  is  held  by  the  Tennessee 
cases  above  referred  to,  it  was  not  in  the  power  of  the  parties  to 
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the  later  deed  to  subvert  the  former  conveyance  to  a  position  sub- 
ordinate to  later  liens  acquired  by  other  parties. 

3.  It  is  next  contended  that  the  court  erred  in  decreeing  that  the 
106  acres  should  be  sold  before  Mrs.  Kortrecht's  property  which  had 
been  included  in  the  trust  deed  of  August  i6,  1894,  %o  Latharn  to 
secure  her  husband's  debt  to  the  bank,  should  be  sold.  But  she  was 
only  a  surety  in  respect  of  this  deed  of  her  own  land.  See  Brandt, 
Sur.  22,  and  the  cases  cited  in  note.  The  question,  therefore,  is 
whether  Swift  &  Co.,  who  are  creditors,  are  entitled  in  equity  to 
require  the  bank  to  exhaust  her  property  in  order  to  exonerate  the 
land  on  which  they  had  acquired  a  judgment  lien.  We  think  not. 
It  is  axiomatic  that  sureties  are  favored  in  equity ;  that  is  to  say,  so 
far  as  they  may  be  without  impairing  the  obligations  which  they 
have  undertaken.  It  cannot  be  doubted  that,  as  between  Kortrecht 
and  his  wife,  the  bank  would  be  required  to  exhaust  the  property 
belonging  to  him  before  subjecting  her  property  to  sale.  The  cred- 
itors of  the  husband  have  no  greater  right  than  he.  They  cannot 
appropriate  an  equity  which  is  due  from  him  to  another  by  acquiring 
a  judgment  lien  upon  his  "equities."  They  gain  only  his  position. 
It  is  not  a  case  where  the  creditor  is  attacking  a  conveyance  by  his 
debtor  for  fraud,  and  the  principles  involved  in  such  a  proceeding 
are  not  applicable. 

4.  Another  objection  to  the  decree  is  that  it  allows  to  Kortrecht 
and  wife  their  claim  to  a  homestead  right  in  the  prerhises.  Under  . 
the  Tennessee  statute  in  reference  to  homestead  exemptions,  it  is 
not  necessary  that  the  premises  in  which  the  exemption  is  provided 
for  shall  be  actually  occupied  at  the  time  for  the  purposes  of  such 
a  use.  It  is  contended  that  by  their  deed  to  Graham  of  March  30, 
1896,  they  devested  themselves  of  all  title  to  the  property,  and  that 
they  cannot  now,  especially  against  Swift  &  Co.,  claim  a  homestead 
in  the  property,  the  title  to  which  was  by  their  own  act  vested  in 
Graham,  the  result  of  which  was,  it  is  said,  to  make  him  appear,  in 
the  court  and  to  Swift  &  Co.  to  be  the  owner  of  the  premises.  But 
it  is  admitted,  and  Swift  &  Co.  insist,  that  the  deed,  although  abso- 
lute in  form,  was  in  reality  in  the  nature  of  a  security,  and  designed 
to  effect  a  special  purpose  only.  Upon  that  purpose  being  satisfied, 
the  land  reverted  to  the  grantor,  and  the  situation  was  as  if  the  deed 
had  not  been  made.  The  cases  of  Bentley  v.  Jordan,  3  Lea,  353; 
Fauver  v.  Fleenor,  13  Lea,  622;  White  v.  Fulghum,  87  Tenn.  281, 
10  S.  W.  501 ;  Gaylon  v.  Gilmore,  93  Tenn.  671,  28  S.  W.  301, — 
clearly  show  that  in  such  circumstances  Kortrecht  and  wife  are 
entitled  under  the  statute  of  the  state  to  claim  a  homestead  interest 
in  the  land,  or,  if  the  land  must  be  sold,  in  the  proceeds  of  the  sale. 

5.  The  provision  in  the  decree  requiring  Swift  &  Co.  to  pay  one- 
half  the  costs  is  also  complained  of.  The  matter  of  costs  rests 
largely  in  the  discretion  of  the  chancellor,  and  his  determination 
will  not  be  reversed  unless  it  is  manifestly  arbitrary  and  unreason- 
able. In  the  present  instance  we  see  no  reason  for  thinking  that  the 
discretion  of  the  court  below  was  improvidently  exercised. 

These  conclusions  control  the  determination  of  all  the  questions 

Presented  by  the  appeal  of  Swift  &  Co.,  who  are  the  only  appellants, 
'he  decree  of  the  circuit  court  must  be  affirmed,  with  costs.       ^r^  1 
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LBB  ct  aL  t.  LONDON  ASSUR-ANCB. 

(Circuit  Oourt  B.  D.  P^nnsylranla.    January  18,  1902.) 

No.  40. 

bnURAHCB— FtRE— GUARAITTT  FROM  L088— DeLAT  TV  ShtPMEET. 

Defendant  Issued  a  policy  of  insurance  on  cotton  to  be  shipped  by 
plaintiff  during  the  ensuing  year,  covering  certain  risks.  Including  loss 
by  fire,  and  added  a  supplemental  agreement  that,  in  consideration  of 
the  acceptance  of  the  policy  containing  a  stipulation  that  it  did  not 
cover  any  cotton  In  the  custody  or  control  of  any  land  carrier  or  other 
bailee,  defendant  agreed  that,  in  the  event  of  loss  on  such  cotton,  it 
would  guaranty  the  solvency  of  such  carrier  or  other  bailee,  and  the 
prompt  collection  or  the  loss  from  them,  and  pending  such  collection 
would  advance  the  amount  of  such  loss  to  plaintiff.  While  plaintiff's 
cotton,  intended  for  shipment  was  in  cars  ready  to  be  transferred  to 
the  vessel,  three  fires  started  unaccountably  in  It  and  other  cotton  stand- 
ing near  it  The  shipowners,  deeming  the  cotton  inflammable  and 
unsafe,  refused  to  receive  it  and  the  railroad  company  stored  it  In  a 
warehouse.  Held,  that  the  guaranty  did  not  cover  loss  from  delay  In 
shipment  or  occasioned  by  the  refusal  of  the  shipowners  to  receive  the 
cotton,  though  that  was  caused  by  Its  Inflammable  condition. 

Motion  to  Take  Off  Nonsuit.. 

R.  C.  Dale,  for  plaintiff. 

John  F.  Lewis  and  Francis  C.  Adler,  for  defendant. 

J.  B.  Mcpherson,  District  judge.  On  September  i,  1899,  the 
defendant  issued  a  policy  of  insurance  upon  cotton  to  be  shipped  by 
R.  A.  Lee  &  Co.  during  the  year  next  ensuing,  the  policy  covering, 
among  other  risks,  loss  or  damage  by  fire.  Under  this  policy  Lee 
&  Co.  shipped  300  bales  of  cotton  early  in  August,  1900,  by  the 
Pennsylvania  Railroad  Company,  to  Philadelphia,  from  which  point 
they  were  to  go  by  the  American  Steamship  Line  to  the  port  of 
Liverpool.  The  cotton  reached  Philadelphia  about  the  same  time — 
perhaps  by  the  same  train — as  certain  other  bales,  which  will  be 
spoken  of  as  the  "Gilbert  cotton."  On  August  7,  while  the  cars 
containing  both  these  shipments  were  standing  close  together  in  the 
yard  of  the  Pennsylvania  Railroad  Company,  adjoining  the  wharf  of 
the  American  Line,  an  unexplained  fire  broke  out  in  one  of  the  cars 
containing  the  Gilbert  cotton,  and  did  some  injury.  On  the  next 
day  a  fire,  which  also  could  not  be  accounted  for,  was  discovered  in 
one  of  the  cars  containing  the  Lee  cotton,  and  about  50  bales  were 
either  injured  or  destroyed.  The  Lee  cotton  was  intended  to  be 
shipped  by  the  steamship  of  the  American  Line  that  was  to  sail  on 
August  II  or  12,  but  in  consequence  of  these  two  fires  the  steam- 
ship company  regarded  the  cotton  as  so  inflammable,  and  so  Hkely 
to  endanger  the  vessel  in  which  it  might  be  shipped,  that  they  re- 
fused to  receive  it.  The  tender  to  the  vessel  was  probably  made  by 
the  railroad  company  on  August  9,  but,  in  any  event,  it  was  made 
before  the  day  fixed  for  the  sailing  of  the  steamship.  Afterwards, 
the  steamship  company  agreed  to  send  the  cotton  forward  by  a  vessel 
that  would  sail  in  September,  but  on  September"  2  another  unex- 
plained fire  broke  out  in  the  Gilbert  cotton,  and  the  steamship  corn- 
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?any  peremptorily  refused  to  receive  either  lot  upon  any  of  its  ships, 
wo  weeks  afterwards  the  Pennsylvania  Railroad  Company  removed 
the  remaining  250  bales  of  the  Lee  cotton  from  its  cars,  and  stored 
them  in  the  warehouse  of  D'Olier  &  Co.,  where  they  still  remain. 
They  have  been  examined  in  the  warehouse  by  D'Olier  &  Co.,  and 
pronounced  free  from  fire,  and  fit  to  be  transported.  The  cotton  was 
consigned,  to  Buston  &  Co.,  of  Liverpool,  by  whom  it  was  bought 
and  paid  for,  and  the  bills  of  lading  have  been  indorsed  and  delivered 
to  them.  This  suit  is  brought  by  R.  A.  Lee  &  Co.  to  the  use  of 
Buston  &  Co.,  and  was  begun  upon  the  theory  that  the  defendant, 
acting  by  one  of  its  agents,  had  taken  possession  of  the  250  unburnt 
bales  of  cotton  in  Philadelphia,  and  had  instructed  the  Pennsylvania 
Railroad  Company  to  have  it  stored  in  D'Olier's  warehouse;  and 
therefore  that,  as  the  defendant  had  interrupted  the  transportation  of 
the  cotton,  and  had  treated  it  as  if  its  apparently  inflammable  char- 
acter had  rendered  it  a  total  loss,  the  defendant  was  equitably  liable 
under  the  policy.  The  evidence  offered  at  the  trial,  however,  to  sup- 
port this  theory  was  clearly  insufficient,  and  a  nonsuit  was  accord- 
ingly entered.  Upon  this  motion  to  take  off  the  nonsuit  the  plaintiffs 
concede  that  the  testimony  was  not  sufficient,  but  ask  that  a  new  trial 
may  be  granted  for  the  reason  that  the  defendant  is  liablfe  upon  an- 
other ground,  which  was  not  put  forward  either  in  the  declaration  or 
at  the  trial. 

That  ground  is  as  follows :  The  defendant's  policy  contains,  inter 
alia,  the  following  clause:  "This  policy  does  not  cover  any  cotton 
in  the  custody  or  control  of  any  land  carrier  or  other  bailee."  Upon 
the  same  day  on  which  the  policy  was  issued  a  supplemental  agree- 
ment was  made  in  these  words : 

"Messrs.  R.  A.  Lee  &  Co.:  In  consideration  of  yonr  acceptance  of  onr 
policy  No.  872,  containing  the  stipulation,  *This  policy  does  not  cover  any 
cotton  In  the  custody  or  control  of  any  land  carrier  or  other  bailee,'  we  agree 
that,  in  event  of  loss  on  such  cotton,  we  will  guaranty  to  you  the  solvency 
of  such  carrier  or  other  bailee,  and  the  prompt  collection  of  the  loss  from 
them;  and  under  such  guaranty  we  will,  pending  such  collection,  advance 
the  amount  of  such  loss  to  you,  or  to  the  holder  of  the  certificate  of  insur- 
ance. We  furthermore  agree  that  we  will  assume  and  pay  all  costs  and 
expenses  incurred  by  you  in  connection  with  the  coHection  of  such  claims." 

The  plaintiffs'  position  is  that  by  virtue  of  this  supplemental  agree- 
ment the  defendant  is  liable,  because  they  have  suffered  loss  by  rea- 
son of  the  refusal  of  the  steamship  company  to  carry  the  cotton,  and 
that  this  loss  is  to  be  measured  by  the  vaJue  of  the  250  bales  now 
on  storage  in  D'Olier's  warehouse.  I  am  unable  to  support  this 
view  of  the  supplemental  agreement.  It  cannot,  I  think,  be  suc- 
cessfully contended  that  the  loss  thus  referred  to  is  due  to  a  risk 
covered  by  the  policy.  The  insurance  is  against  various  risks,  in- 
cluding fire ;  but  it  does  not  cover  such  loss  as  may  be  sustained  by 
delay  in  shipment,  even  if  such  delay  should  be  due  to  the  inflam- 
mable character  or  condition  of  the  cotton.  It  seems  clear  to  me 
that  the  "loss"  referred  to  in  the  supplemental  agreement  must  be 
a  loss  from  such  risks,  and  from  such  risks  only,  as  are  taken  by  the 
policy.  It  can  hardly  be  supposed  that  the  defendant  intended  prac- 
tically to  guaranty  that  the  plaintiffs  should  recover  from  the  carrier 
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or  bailee  in  case  of  loss  from  any  source  whatever, — for  example, 
from  a  flood  or  a  tornado.  Moreover,  the  supplemental  agreement 
refers  to  losses  upon  cotton  in  the  custody  or  control  of  any  "land 
carrier  or  other  bailee,"  and  evidently  contemplates  that  the  loss 
shall  be  caused  by  them,  for  it  is  the  solvency  of  "such  carrier  or 
other  bailee,"  and  the  prompt  collection  of  the  loss  from  "them," 
that  is  guarantied;  while  the  pending  motion  is  based  upon  an  al- 
leged cause  of  action  against  an  ocean  carrier,  who  is,  I  think,  not 
within  the  terms  of  the  agreement  at  all.  Even  if  it  should  be  sup- 
posed that  the  steamship  company  was  within  the  words  "other 
bailee,"  the  agreement  would  still  be  inapplicable,  for  the  cotton  was 
never  within  its  custody  or  control 
The  motion  is  refused. 


OAMPBELLrSVIIiLB  LUMBER  CX).  v.  HUBBBRT. 

(Circuit  Court  of  Appeals.  Sixth  Circuit    January  7,  1902.) 

No.  094. 

I.  Taxation — Assessment  by  Court — Act  op  Legislature— Constituttonalttt. 
The  act  of  the  Kentucky  legislature  approved  March  18,  1878,  and  the 
amendatory  act  approved  February  27,  1882,  authorizing  a  court,  in  cer- 
tain contingencies,  to  assess  the  taxpayers  of  Taylor  county,  and  enter 
and  enforce  Judgments  against  them,  to  collect  a  judgment  of  such 
court  recovered  on  bonds  of  such  county,  do  not  exceed  the  constitutional 
powers  of  such  legislature. 

The  powers  granted  by  acts  of  the  Kentucky  legislature  approved 
March  18,  1878,  and  February  27,  18i^,  authorizing  a  court  in  which  a 
judgment  is  recovered  against  Taylor  county  on  county  bonds  to  assess 
the  taxpayers  to  collect  such  judgment,  may  be  exercised  by  a  federal 
court 
&  Same— Notice— Due  Process  op  Law. 

Act  Ky.  Feb.  27,  1882,  providing  that  the  commissioner  appointed  by 
the  court  to  assess  a  tax  shall  file  his  list  and  give  notice  by  three 
weeks'  publication  of  such  filing,  and  that  any  person  interested  may 
except  thereto  within  thirty  days,  furnishes  due  process  of  law.i 
4  Same— Irregularities— Objections— When  too  Late. 

Under  Act  Ky.  Feb.  27,  1882,  authorizing  a  court  in  which  a  judgment 
is  recovered  on  bonds  of  Taylor  county  to  assess  and  collect  a  tax  to 
pay  such  judgment,  objections  to  irregularities  and  inequalities  in  such 
assessments  come  too  late  after  judgment  thereon  has  been  entered. 
5.  Statutory  Construction— Mandatory  or  Directory  Provisions. 

When  a  statute  gives  a  new  and  extraordinary  remedy,  and  directs 
how  the  right  to  the  remedy  is  to  be  acquired  or  enjoyed,  the  act  should 
be  strictly  construed,  and  the  steps  pointed  out  for  the  enjoyment  of 
the  remedy  provided  should  be  construed  as  mandatory,  rather  than 
directory  or  optional. 
0.  Taxation— Stipulation  in  Bonds— Extraordinary  Remedies. 

Under  Act  Ky.  Feb.  27,  1882,  amending  Act  March  la  1878,  authoriz- 
ing a  court  in  which  judgment  is  recovered  on  bonds  of  Taylor  coimty 
« to  assess  and  collect  a  tax  to  pay  such  judgment,  making,  such  judg- 
ment a  lien  on  realty  and  personalty,  and  providing  in  section  10  that 

1  Due  process  of  law  in  revenue  proceedings,  see  note  to  Read  v.  Dlngess, 
8  0.  a  A.  398. 
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bonds  to  be  issued  thereunder  "shall ,  on  their  faee*  stipulate"  that  the 
holders  shall  be  entitled  to  the  remedies  for  the  collection  in  such  acts 
provided,  the  holders  of  such  bonds  only  as  contain  such  stipulation  are 
entitled  to  such  extraordinary  remedies. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Kentucky. 

Marc  Hubbert,  the  defendant  in  error,  recovered  a  Judgment  in  the  court 
below  against  the  county  of  Taylor  (one  of  the  counties  of  the  state  of  Ken- 
tucky) upon  matured  Interest  coupons  issued  by  the  cjunty.  An  execution 
upon  this  Judgment  was  returned,  "No  property  found."  The  Judgment 
plaintiff  thereupon  sought  to  avail  himself  of  the  extraordinary  remedy  pro- 
vided by  an  act  of  the  Kentucky  legislature  approved  February  27,  1882. 
The  act  referred  to  Js  an  amendment  of  an  act  approved  March  18,  1878; 
being  a  special  act  for  the  benefit  of  Taylor  county.  By  the  original  act 
the  county  was  authorized  to  issue  new  bonds  in  settlement  and  compromise 
of  its  existing  indebtedness  on  terms  therein  named;  and  such  act  pro- 
vided that,  if  the  county  should  refuse  to  levy  and  collect  a  tax  to  pay  any 
Judgment  upon  the  compromise  bonds  or  coupons  after  due  notice  and'  de- 
mand, it  should  be  the  duty  of  the  "circuit  court,"  or,  in  vacation,  of  the 
"circuit  Judge  of  the  Seventh  Judicial  circuit,"  to  make  an  order  based  on 
the  last  preceding  assessment  "levying  a  tax  and  appointing  a  collector, 
whose  duty  it  shall  be  to  collect  from  the  taxpayers  of  Taylor  county  suffi- 
cient to  pay  off  such  Judgment,"  etc.  This  "act  was  so  amended  by  the  act  of 
February  27,  1882  (1  Acts  1881-82,  p.  558),  as  to  provide,  am  ng  other  things: 
(1)  That  any  Judgment  on  bonds  or  coupons  issued  under  the  act  should 
constitute  "a  lien  upon  all  real  and  personal  property  in  said  county,  subject 
to  taxation  under  the  revenue  laws  of  this  commonwealth";  (2)  "that  if 
the  court  rendering  such  Judgment  shall  be  of  opinion  that  such  serious 
obstruction  is  likely  to  be  offered  to  the  enforcement  of  any  such  Judgment 
as  will  materially  delay  it,  it  shall,  on  motion  of  the  plaintiff  therein,  refer 
the  same  to  a  commissioner,  with  Instructions  to  ascertain  and  report,  on 
a  day  to  be  named,  the  amount  which  It  will  be  necessary  for  the  holder  or 
owners  of  any  such  property  to  pay  in  order  to  raise  promptly,  in  propor- 
tion to  the  value  of  such  property  owned  by  each,  a  sum  sufficient  to  pay  the 
said  Judgment,  and  all  costs  of  the  said  suit,  and  the  costs  of  collecting  the 
same,  making  due  allowance  for  probable  delinquencies."  By  section  5  of 
this  amending  act  the  commissioner  is  directed  to  file  his  report  "in  the 
clerk's  office  of  said  court  and  publish  iti  a  newspaper  in  Taylor  county  or 
Marion  county,  once  each  week  for  three  weeks,  a  notice  of  the  filing  of  said 
report,  and  stating  that  the  same  will  be  subject  to  exceptions,  to  be  filed 
in  said  clerk's  office  until  a  day  to  be  mentioned  in  said  notice,  which  day 
shall  not  be  less  than  thirty  nor  more  than  forty  days  from  the  last  day 
on  which  the  said  notice  is  to  be  published."  The  sixth  and  seventh  sections 
provide  for  a  hearing  on  exceptions  so  filed,  and  that,  upon  the  approval  of 
the  report,  "Judgment  shall  be  rendered  against  the  parties  named  in  the 
report  for  the  amounts  therein  named,  and  at  the  expiration  of  ninety  days 
from  the  date  of  said  Judgment  several  executions  shall  issue  against  all 
persons  who  have  not  then  paid  to  the  sheriff  or  other  officer  who  collects 
executions  from  said  court,  for  the  sums  ndjudged  to  be  due  them  re- 
spectively," etc.  The  eighth  section  provides  that  any  surplus  resulting  after 
paying  Judgment  and  costs  shall  be  paid  over  **to  the  commissioner  of  the 
sinking  fund  of  said  county  to  be  used  for  the  payment  of  the  principal  and 
interest  of  bonds  issued  under  the  act,"  etc.  The  tenth  and  last  section  of 
the  act  is  in  these  words:  "The  b  nds  to  be  issued  under  the  act  to  which 
this  is  an  amendment,  shall,  on  their  face,  stipulate  that  the  holders  of  any 
of  them,  or  any  coupon  thereof,  shall  be  entitled  to  the  remedies  for  the 
collection  for  the  same  herein,  and  in  the  act  to  which  this  is  an  amend- 
ment, provided  for."  To  bring  himself  within  the  terms  of  this  act,  the 
defendant  in  error  filed  an  affidavit  in  which  he  stated  the  issuance  and  re- 
turn ( f  an  execution,  the  nonpayment  of  his  Judgment,  and  that  "the  public 
sentiment  of  the  citizens  of  Taylor  county  is  so  hostile  to  the  payment  of 
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the  bonded  debt  of  the  county  of  which  the  Judgment  in  affiant's  favor 
forms  a  part  that  such  serious  obstruction  Is  likely  to  be  afforded  to  the 
enforcement  of.  such  judgment  as  will  materially  delay  its  collection.'*  It 
was  further  affirmed  that  the  opposition  to  the  payment  of  the.  county  debt 
was  so  great  that  for  several  years  past  no  person  had  been  found  willing 
to  qualify  as  sheriff,  and  that,  though  the  county  court  had  levied  a  tax 
for  the  years  1896  and  1807  **to  pay  the  interest  on  the  bonds  referred  to  in 
the  petition  in  this  case,"  the  tax  had  not  been  collected,  because  there  was 
no  sheriff.  Upon  this  petition  a  commissioner  was  appointed,  who  filed  a 
report,  setting  out  a  list  of  some  2,000  taxpayers,  and  the  amount  which 
each  should  pay.  Notice  was  published,  as  required,  of  the  filing  of  this 
report,  and  that  It  would  remain  open  for  exceptl:n  30  days  after  last  publi- 
cation. The  county  alone  filed  exceptions,  all  of  which  were  overruled. 
Judgments  were  thereupon  rendered  against  the  several  taxpayers,  and  ex- 
ecutions issued.  The  judgment  against  the  plaintiff  in  error  was  rendered 
on  this  report  January  12,  1901,  and  execution  Issued  April  23,  1901,  for 
$123.76  and  costs,  as  the  proportional  sum  to  be  paid  by  the  plaintiff  in  error. 

Upon  the  issuance  of  this  execution  the  plaintiff  in  error  appeared  and 
moved  the  court  to  set  aside  the  judgment  against  it,  and  to  quash  the 
execution.  These  motions  were  predicated  upon  many  objections,  principal 
among  them  being:  First,  that  the  act  of  1882,  under  which  the  plaintiff 
had  proceeded,  was  void,  under  the  constitution  of  Kentucky  and  of  the 
United  States,  in  so  far  as  it  gave  power  to  any  court  to  levy  and  assess 
and  collect  a  tax  or  render  a  personal  judgment  against  taxpayers  of  Taylor 
county  upon  a  county  debt,  without  notice  or  summons;  second,  that  said 
act  of  1882  had  been  repealed;  third,  that  the  remedy  offered  by  the  act 
of  1882  was  not  applicable  to,  or  enforceable  by,  a  United  States  court; 
fourth,  that  the  commissioner  had  not  made  a  proportional  assessment  of 
liability,  but  had  grossly  discriminated  against  the  plaintiff  in  error;  fifth, 
that  the  aggregate  amount  reported  payable  was  more  than  five  times  the 
amount  of  the  plaintiff's  judgment  and  costs,  and  therefore  a  gross  abuse 
of  power,  and  unwarranted  by  the  law;  sixth,  that  the  plaintiff  had  not 
shown  himself  entitled  to  the  extraordinary  remedies  extended  by  the  act  of 
1882,  inasmuch  as  it  did  not  appear  that  the  bonds  from  which  the  coupons 
in  judgment  had  been  detached  did,  "on  their  face,"  stipulate  that  the 
holders  "♦  ♦  •  shall  be  entitled  to  the  remedies  for  the  collection  for 
the  same  herein    •    •    •    provided  for." 

The  motions  were  supported  by  affidavits.  Prom  these  affidavits  it  appears 
that  the  bonds  held  by  plaintiff  were  in  these  words: 

"United  States  of  America.  State  of  Kentucky. 
"No.  200.  $50.00. 

"For  Funding  the  Cumberland  and  Ohio  Railroad  Bonds. 
"Twenty  years  after  date,  with  the  option  reserved  to  pay  at  any  time 
after  one  year  from  date,  upon  thirty  days'  notice  given  in  a  newspaper 
published  in  the  city  of  Louisville,  Ky.,  the  county  of  Taylor,  in  the  state 
of  Kentucky,  for  value  received,  promises  to  pay  to  bearer,  at  the  Bank 
of  Kentucky,  in  the  city  of  Louisville.  Ky.,  the  sum  of  fifty  dollars,  with 
interest  thereon  at  the  rate  of  six  per  cent,  per  annum,  payable  semiannually 
at  the  said  bank,  upon  presentation  of  the  proper  coupons,  hereto  attached. 
This  bond  is  one  of  an  issue,  amounting  in  all  to  one  hundred  and  twenty- 
five  thousand  dollars,  authorized  by  an  act  of  the  general  assembly  of  the 
commonwealth  of  Kentucky  approved  March  18,  1878.  In  witness  whereof, 
the  county  of  Taylor  has  caused  this  bond  to  be  signed  by  the  judge  and 
clerk  of  the  county,  and  the  seal  of  the  county  to  be  impressed  hereon,  and 
the  coupons  to  be  signed  by  the  clerk  of  the  county>  this  first  day  of  October, 
1887. 

"[Signed]  ,  Judge  County  Court 

"[Signed]  ,  CTerk  County  Court" 

Written  across  face:  "$50.00." 

The  motions  were  denied.  A  bill  of  exceptions  was  allowed,  and  a  writ  of 
error  from  the  judgment  in  favor  of  Marc  Hubbert  against  the  Campbells- 
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Ttl1«  Lumber  Company,  and  from  the  jadgrment  refusing  to  Mt  amdo  aald 
Judgment  and  refusing  to  quash  tlie  execution,  was  allowed. 

Ernest  Macpherson»  for  plaintiff  in  error. 
Harris  &  Marshall,  for  defendant  in  error. 

Before  LURTON  and  DAY,  Circuit  Judges,  and  WANTY.  Dis- 
trict Judge. 

LURTON,  Circuit  Judge,  after  making  the  foregoing  statement 
of  the  case,  delivered  the  opinion  of  the  court. 

1.  For  the  purposes  of  this  case,  we  may  assume  that  the  legis- 
lature of  Kentucky  did  not  exceed  its  constitutional  powers  in  pro- 
viding the  very  stringent  remedies  found  in  the  act  approved  March 
1 8,  1878,  and  the  law  amending  that  act  approved  February  27,  1882. 
The  power  to  impose  a  tax  or  raise  money  by  general  assessment 
for  a  public  purpose  is  a  very  high  attribute  of  sovereignty,  and  can 
only  be  exercised  when  authorized  by  express  legislative  authority. 
Supervisors  v.  Rogers,  7  Wall.  175,  19  L.  Ed.  162;  Rees  v.  City  of 
Watertown,  19  Wall.  107,  n6, 22  L.  Ed.  72;  Heine  v.  Levee  Com'rs, 
19  Wall.  65s,  22  L.  Ed.  223;  Thompson  v.  Allen  Co.,  115  U.  S.  550, 
6  Sup.  Ct.  140,  29  L.  Ed.  472;  McLean  Co.  Precinct  v.  Deposit 
Bank  of  Owensboro,  81  Ky.  254;  Grand  Rapids  School  Furniture 
Co.  V.  Trustees  of  School  Dist.  No.  29,  102  Ky.  556,  44  S.  W.  98. 
Even  the  power  to  appoint  a  collector  to  collect  a  tax  lawfully  as- 
sessed does  not  exist  in  a  court  unless  expressly  authorized  by  legis- 
lative authority.  Thompson  v.  Allen  Co.,  115  U.  S.  550,  6  Sup.  Ct. 
140,  29  L.  Ed.  472.  Nevertheless,  when  the  legislature  has  deputed 
to  a  court  the  power,  in  given  circumstances,  to  levy  and  collect  a 
tax  for  the  satisfaction  of  a  judgment  rendered  by  that  court,  the 
power  has  been  exercised  without  question.  Stansell  v.  Levee 
Board  (D.  C.)  13  Fed.  846;  Supervisors  v,  Rogers,  7  Wall.  175,  19 
L.  Ed.  162.  In  the  cases  cited  above  the  power  was  exercised  by 
a  federal  court  by  virtue  of  a  state  statute,  as  a  remedy  which  fol- 
lowed the  debt,  and  which  might  be  enforced  by  a  United  States 
court  in  a  case  where  federal  jurisdiction  otherwise  existed. 

2.  Neither  are  we  prepared  to  say  that  there  has  not  been  due  • 
process  of  law,  in  the  opportunity  afforded  to  appear  and  be  heard 
by  exceptions  in  pursuance  of  the  publication  required  by  the  act. 
The  proceeding  was  in  all  its  essentials  a  proceeding  to  assess  and 
collect  a  tax  through  the  special  machinery  provided  by  the  act. 
Notice  by  publication,  and  opportunity  to  appear  and  be  heard,  is 
due  process,  in  proceedings  of  this  nature.  Lent  v.  Tillson,  140  U. 
S.  316,  326,  II  Sup.  Ct.  825,  35  L.  Ed.  419;  Paulsen  v.  City  of  Port- 
land, 149  U.  S.  30,  40, 13  Sup.  Ct.  750,  37  L.  Ed.  637. 

3.  Objections  which  go  only  to  irregularities  in  the  report,  such 
as  discriminations  between  taxpayers,  or  an  excessive  amount,  do 
not  go  to  the  validity  of  the  judgment,  and  come  too  late  for  con- 
sideration after  judgment. 

4.  The  most  serious  objection  to  the  validity  of  the  judgments 
against  individual  taxpayers  arises  upon  the  effect  and  meaning  of 
the  tenth  section  of  the  act  of  1882.    That  section  is  in  these  words : 

il2F.— 4« 
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■  'The  bonds  to  be  Issued  under  the  act  to  -which  this  Is  an  amendment, 
shall,  on  their  face,  stipulate  that  the  holders  of  any  of  them,  or  any  coupon 
thereof,  shall  be  entitled  to  the  remedies  for  the  collection  for  the  same 
herein,  and  in  the  act  to  which  this  is  an  amendment,  provided  for." 

If  that  provision  of  the  law  is  mandatory,  the  defendant  in  error 
has  not  averred  or  shown  a  judgment  on  bonds  or  coupons  con- 
taining such  a  stipulation ;  for  neither  his  original  petition,  praying 
a  judgment  against  the  county,  nor  his  auxiliary  petition  for  the  ex- 
traordinary remedy  afforded  by  the  act  of  1882,  contain3  any  aver- 
ment which  would  bring  him  within  the  terms  of  this  section  of  the 
act.  On  the  contrary,  the  plaintiff  in  error,  in  support  of  its  mo- 
tion to  set  aside  the  judgment  against  it,  has  affirmatively  shown 
that  the  bonds  issued  subsequent  to  this  act  of  1882  contained  no 
such  stipulation.  We  have  already  set  out  the  form  of  the  bonds 
from  which  the  coupons  in  judgment  come.  This  shows  that  the 
bonds,  though  issued  in  October,  1887,  contain  no  recital  other  than 
that  "this  bond  is  one  of  an  issue,  amounting  in  all  to  one  hundred 
and  twenty-five  thousand  dollars,  authorized  by  an  act  of  the  gen- 
eral assembly  of  the  commonwealth  of  Kentucky  approved  March 
18,  1878."  For  the  defendant  in  error  it  is  contended  that  the  re- 
quirement of  the  tenth  section  is  directory  in  its  nature,  and  it  is 
therefore  immaterial  whether  it  has  been  complied  with  or  not. 
"By  directory  provision,"  says  Judge  Cobley,  "is  meant  that  they 
are  to  be  considered  as  giving  directions  which  ought  to  be  followed, 
but  not  so  limiting  the  power  in  respect  to  which  the  directions  are 
given  that  it  cannot  be  eft'ectually  exercised  without  observing  them." 
Cooley,  Const.  Lim.  *64.  Lord  Penzance,  in  Howard  v.  Bodington, 
2  Prob.  Div.  211,  after  commenting  on  the  difficulty  of  gathering 
any  rule  from  the  cases,  said: 

"I  believe,  as  far  as  any  rule  is  concerned,  you  cannot  safely  go  farther 
than  that  in  each  case  you  must  look  to  the  subject-matter,  consider  the  im- 
portance of  the  provision  to  the  general  object  intended  to  be  secured  by 
the  act,  and,  upon  a  review  of  the  case  in  that  aspect,  decide  whether  the 
enactment  Is  what  is  called  'imperative,'  or  'directory.' " 

Applying  the  general  principles  stated  to  the  case  in  hand,  we 
find  this  debatable  provision  to  be  a  part  of  one  of  the  most  stringent 
and  extraordinary  acts  which  has  come  under  our  observation.  This 
appears  in  two  respects :  (i)  A  judgment  on  any  bond  or  coupon 
is  made  a  lien  on  all  the  taxable  property  of  the  county;  (2)  if  the 
court  rendering  a  judgment  shall  be  of  opinion  that  such  serious 
obstruction  is  likely  to  be  offered  to  the  enforcement  of  any  such 
judgment  in  the  ordinary  methods  for  collection  of  a  judgment 
against  a  public  municipality,  or  by  the  quite  unusual  power  con- 
ferred under  the  law  before  this  amendment,  it  is  given  power, 
through  a  commissioner,  to  make  an  assessment,  in  effect,  upon  all 
the  taxpayers,  and  compel  collection,  through  individual  judgments 
and  executions,  of  a  sum  sufficient  to  pay  the  judgment  and  all  costs. 
This  extraordinary  power  of  assessing  and  collecting  a  tax  is  one 
in  its  nature  nonjudicial.  The  courts,  in  the  absence  of  express 
legislative  authority,  have  steadily  refused  to  undertake  even  the 
collection  of  a  tax  lawfully  assessed  "by  the  taxing  authority.  Rees 
V.  City  of  Watertown,  xg  Wall.  116,  117,  22  L.  Ed.  72;  Thompson  v. 
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Allen  Co.,  115  U.  S.  550,  6  Sup.  Ct.  140,  29  L.  Ed.  472.  For  the 
purpose  of  modifying  the  apparent  stringency  of  this  enactment,  it 
has  been  suggested  that  it  has  its  prototype  in  the  New  England 
rule  by  which  all  taxpayers  are  liable  in  solido  for  certain  municipal 
debts.  But  the  New  England  rule  had  no  common-law  origin,  and 
has  never  been  copied  elsewhere.  It  was  a  rule  applicable  only  to 
a  limited  class  of  organizations,  feebly  endowed  with  corporate  life. 
Having  no  common  fund  to  pay  debts,  and  no  mode  being  provided 
by  which  debts  could  be  enforced  through  the  imposition  pf  a  tax, 
there  grew  up  the  theory  that  the  inhabitants  were  individually 
liable  for  such  corporate  debts.  The  scheme  was  crude,  and  has 
found  favor  nowhere.  Rees  v.  City  of  Watertown,  19  Wall.  107, 
123,  22  L.  Ed.  72;  Russel  v.  Men  of  Devon  Co.,  2  Term  R.  667; 
Emeric  v.  Oilman,  10  Cal.  408,  70  Am.  Dec.  742;  Cooley,  Const. 
Lim.  *246.  As  observed  by  judge  Cooley,  the  principle  of  individual 
liability  for  a  public  debt  is  not  at  all  applicable  where  the  law  makes 
provision  "for  compulsory  taxation  to  satisfy  any  judgment  recov- 
ered against  the  corporate  body."  The  law  must,  then,  be  regarded 
as  a  wide  departure  from  ordinary  methods  for  enforcing  the  pay- 
ment of  a  judgment  against  a  municipality  already  armed  with  full 
power  to  assess  and  collect  a  tax  to  meet  its  obligations.  To  the 
novel  and  summary  character  of  the  remedy  provided  by  the  act  of 
1882  must  be  added  the  fact  that  its  operation  must  be  attended  with 
unusual  harshness  and  extraordinary  expense,  growing  out  of  the 
fact  that  separate  judgments  are  provided  for  against  taxpayers, 
upon  which  separate  executions  must  go.  Such  an  act  should  be 
strictly  construed,  and  a  case  clearly  made  out  before  any  relief 
should  be  extended  thereunder.  In  this  general  view  of  the  act, 
shall  we  be  justified  in  assuming  that  the  general  assembly  intended 
that  so  stringent  and  expensive  a  remedy  should  be  awarded  to 
creditors,  unless  their  bonds  show  on  their  face,  in  plain  terms,  an 
agreement  that  this  remedy  shall  be  available?  The  provision  that 
the  bonds  should,  on  their  face,  stipulate  for  the  special  remedies 
provided  by  the  act  authorizing  them,  was  at  least  a  reasonable  re- 
quirement. The  purpose,  doubtless,  was  to  compel  the  authorities 
issuing  them  to  recognize  the  fact  that  by  such  stipulation  they 
were  consenting  to  the  special  and  stringent  remedies  of  the  act. 
By  this  remedy  each  taxpayer  is  to  be  subjected  to  the  liability  of 
having  a  judgment  rendered  against  him  personally  for  his  propor- 
tion of  the  aggregate  assessment  made  by  the  court  rendering  judg- 
ment against  the  county.  The  clause  of  the  act  imposing  this  con- 
dition is  in  terms  imperative.     It  reads: 

"The  bonds  to  be  issued  under  the  act  to  which  this  \b  an  amendment 
shall,  on  their  face,  stipulate  that  the  holders  of  any  of  .them,  or  any  coupon 
thereof,  shall  be  entitled  to  the  remedies  for  the  collection  for  the  same 
herein,  and  in  the  act  to  which  this  is  an  amendment,  provided  for." 

Undoubtedly,  "shall"  is  often  used  in  a  directory  sense.  But  the 
presumption  always  is  that  words  used  in  a  statute  are  used  in  their 
ordinary  sense.  If  a  different  interpretation  is  sought,  it  must  rest 
upon  something  in  the  character  of  the  legislation  or  in  the  con- 
text which  will  justify  a  different  meaning.     But  what  is  it  that  the 


Digitized  by 


Google 


724  112  FEDERAL  REPORTER. 

•  i. 

provision  requires  shall  be  shown  on  the  face  of  the  bonds  to  be 
issued?  The  bonds  *'shall,  on  their  face,  stipulate,"  etc.;  that  is, 
the  bonds,  "on  their  face,"  shall  contain  the  stipulation  that  any 
holder  shall  be  entitled  to  the  benefit  of  the  special  and  extraordinary 
remedies  provided  by  the  act.  To  stipulate  is  to  make  an  agree- 
ment; to  bargain;  to  contract;  to  settle  terms,  etc.  The  provision, 
then,  is  that  the  bonds  to  be  issued  "shall,  on  their  face,"  contain  an 
agreement,  bargain,  or  contract  that  the  holder  shall  have  the  bene- 
fit of  the  special,  unusual,  and  extraordinary  remedies  provided  by 
the  act  as  amended.  It  must  be  conceded  that,  if  the  loth  section 
of  the  act  had  been  omitted  entirely,  holders  of  bonds  issued  under 
the  act  of  1878,  as  amended  by  this  act  of  1882,  would  have  been 
entitled  to  the  remedies  therein  provided.  But,  in  view  of  this  very 
peculiar  and  imperative  provision,  are  holders  of  bonds  issued  by 
authority  of  the  act  entitled  to  these  novel  and  drastic  remedies, 
unless  they  exact  bonds  which  do,  on  their  face,  stipulate  for  them  ? 
The  answer,  in  its  last  analysis,  must  turn  upon  the  legislative  intent. 
Does  it  plainly  appear  that  this  requirement  was  one  of  mere  form, 
and  that  the  intent  was  that  the  creditor  should  be  able  to  enforce 
the  special  remedies  provided  by  the  enabling  act,  whether  stipulated 
for  on  the  face  of  the  bonds  or  not?  If  this  "stipulation"  appeared 
on  some  part  of  the  bond  other  than  its  face,  we  might  well  say  the 
act  was  directory  in  respect  to  that,  and  the  setting  out  of  the  stipu- 
lation on  some  other  part  of  the  bond  might  be  regarded  as  a  sub- 
stantial compliance.  But  this  stipulation  nowhere  appears,  and  the 
only  suggestion  is  that  the  recital  in  the  bonds  that  they  are  "au- 
thorized by  an  act  of  the  general  assembly  of  the  commonwealth  of 
Kentucky  approved  March  18,  1878,"  operates  to  give  to  the  holder 
all  the  remedies  provided  by  the  act  referred  to,  as  well  as  those 
peculiar  to  the  amending  act.  We  are  not  to  be  understood  as  cast- 
ing doubt  upon  the  validity  of  the  bonds  as  evidence  of  a  valid  county 
indebtedness.  No  such  question  is  here  involved.  We  confine  our- 
selves to  the  question  as  to  whether  a  holder  of  bonds  purporting 
to  be  issued  under  the  act  of  March  18,  T878,  is  entitled  to  the  special 
remedies  provided  by  that  act  and  the  act  of  1882  amending  that 
act.  Every  purchaser  of  municipal  bonds  must  take  notice  of  the 
terms  and  conditions  of  the  enabling  act  under  which  the  bonds  pur- 
port to  have  issued.  •  Barnett  v.  City  of  Denison,  145  U.  S.  135,  12 
Sup.  Ct.  819,  36  L.  Ed.  652 ;  Barnum  v.  Town  of  Okolona,  148  U.  S. 
393>  13  Stip.  Ct.  638,  37  L.  Ed.  495.  When  these  bonds  were  issued 
the  act  of  1878,  as  amended,  required  that  bonds  issued  under  that 
act  should  show  on  their  face  the  stipulation  in  question.  These 
bonds  did  not  comply  with  this  provision,  and  a  purchaser  must  be 
held  to  become  such  with  notice  that  they  did  not,  in  this  respect, 
comply  with  the  enabling  act. 

An  attentive  consideration  of  the  principle  of  statutory  construc- 
tion here  involved  leads  us  to  conclude  that  when  a  statute  gives  a 
new  and  unusual  remedy,  and  directs  how  the  right  to  the  remedy 
is  to  be  acquired  or  enjoyed,  and  how  it  is  to  be  enforced,  the  act 
should  be  strictly  construed ;  and  the  validity  of  all  acts  done  under 
authority  of  such  an  act  will  depend  upon  a  compliance  with  its 
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terms.  In  respect  to  such  acts  the  steps  pointed  out  for  the  acquisi- 
tion, preservation,  and  enforcement  of  the  remedies  provided  should 
be  construed  as  mandatory,  rather  than  optional.  Suth.  St.  Const. 
§§  454,  458,  and  cases  cited;  Atkins  v.  Kannan,  20  Wend.  241,  249, 
32  Am.  Dec.  534;  Davison  v.  Gill,  i  East,  64;  French  v.  Edwards, 
13  Wall.  506,  20  L.  Ed.  702;  Lyon  v.  Alley,  130  U.  S.  177,  9  Sup. 
Ct.  480,  32  L.  Ed.  899. 

Counsel  for  defendant  in  error  have  cited  Rock  Creek  Tp.  v. 
Strong,  96  U.  S.  271,  24  L.  Ed.  815,  and  Supervisors  v.  Galbraith, 
99  U.  S.  214,  25  L.  Ed.  410,  as  authority  for  their  contention  that 
this  provision  is  directory.  In  Rock  Creek  Tp.  v.  Strong  the  act 
authorizing  issuance  of  the  bonds  involved  provided  that  the  bonds 
should  be  payable  in  not  less  than  5  nor  more  than  30  years  from 
date.  Bonds  were  issued  dated  September  10,  1872,  and  made  pay- 
aSle  30  years  from  Octjober  15,  1872,  with  interest  thereon  from 
October  15,  1872.  When  actually  delivered,  did  not  appear.  As 
they  were  payable  in  30  years  from  the  time  they  began  to  bear  in- 
terest, they  were  practically  30-year  bonds.  "Their  legal  effect," 
said  the  court,  "is  precisely  what  it  would  have  been  had  the  date 
inserted  been  October  15,  instead  of •  September.  10,  1872.  Substan- 
tially the  legislative  direction  was  followed."  In  Supervisors  v.  Gal- 
braith the  departure  from  the  directions  of  the  authorizing  act  was 
even  more  immaterial.  The  act  said  the  bonds  should  be  made 
payable  to  "the  railroad  company  and  assigns."  The  bonds  were 
made  payable  to  the  railroad  company  "or  bearer."  The  provision 
was  held  to  be  one  of  form,  which  had  been  substantially  complied 
with.  Barnett  v.  City  of  Denison,  145  U.  S.  135,  12  vSup.  Ct.  819, 
36  L.  Ed.  652,  and  Barnum  v.  Town  of  Okolona,  148  U.  S.  393,  13 
Sup.  Ct.  638,  37  L.  Ed.  495,  are  cases  in  which  a  departure  from 
material  directions  of  the  act  authorizing  the  bonds  was  held  fatal. 
In  Barnett  v.  City  of  Denison  the  charter  of  the  city  required  that 
bonds  issued  by  it  should  specify  for  what  purpose  they  were  issued. 
The  bonds  issued  referred  on  their  face  to  an  ordinance  as  author- 
izing their  issuance,  but  did  not  give  its  title  or  contents,  and  did 
not  otherwise  state  the  "purpose"  for  which  they  had  been  issued. 
The  court  held  the  recitals  did  not  satisfy  the  law,  so  as  to  protect 
an  innocent  holder  from  defenses  which  might  otherwise  have  been 
made.  In  City  of  Cadillac  v.  Woonsocket  Inst,  for  Savings,  7  C. 
C.  A.  574,  58  Fed.  935,  and  City  of  Gladstone  v.  Throop,  18  C.  C. 
A.  61,  71  red.  341,  we  had  occasion  to  distinguish  Barnett  v.  City 
of  Denison.  In  Barnum  v.  Town  of  Okolona,  bonds  were  involved 
which  were  issued  under  an  act  which  prescribed  that  they  should 
not  extend  beyond  10  years  from  the  date  of  issuance.  The  bonds 
as  issued  were  made  payable  17  years  after  date.  They  were  held 
void ;  the  court  holding  that  there  was  no  authority  to  issue  bonds, 
except  subject  to  the  restrictions  named  in  the  enabling  act. 

The  conclusion  we  reach  is  that  the  plaintiff  below  did  not  bring 
himself  within  the  special  conditions  of  the  act  of  1882,  and  that 
the  judgment  against  the  plaintiff  in  error  was  therefore  wholly  un- 
authorized'  and  void.  The  judgment  is  accordingly  reversed,  with 
costs. 
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NATIONAL  BANK  OF  THE  REPUBLIC  T.  OLD  TOWN  BANK  OP 

BALTIMORE. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    January  7,  1902.) 

No.  780. 

L  Agency— Authority  of  Agent. 

The  Implied  powers  and  authority  of  an  agent  employed  for  a  par- 
ticular service  depend  largely  upon  the  circumstances  in  each  case,  and 
upon  what  is  necessary  or  reasonable  to  enable  him  to  effect  the  pur- 
pose of  his  agency. 

2,  Attorneys— Authority  to  Collect  Money— Indorsement  op  Checks. 

An  attorney  employed  by  a  number  of  legatees  and  heirs  of  an  estate, 
who  resided  in  several  different  states,  to  act  for  them  in  the  settlement 
of  the  estate,  and  authorized  to  collect  and  receive  their  shares,  xe- 
tained  to  assist  him  a  law  firm  in  the  city  where  the  estate  was  being 
administered,  and  agreed  with  such  firm  on  the  fee  to  be  charged,  and 
its  division.  On  settlement  of  the  estate  he  procured  from  his  clients 
receipts  for  their  respective  shares,  and  forwarded  them  to  the  firm, 
which  collected  the  m .  ney,  and,  after  deducting  the  fee,  sent  him  checks 
for  the  remainder,  each  made  payable  to  one  of  the  distributees,  and 
covering  the  amount  of  his  or  her  share.  Held,  that  the  attorney,  being 
responsible  to  his  clients  for  the  money  collected,  and  being  the  only 
person  authorized  by  tliem  to  receive  it,  had  authority  as  their  at- 
torney to  indorse  the  checks  fop  collection,  and  to  collect  the  same; 
that,  having  made  such  Indorsement  and  collected  the  checks  through  a 
bank  which  paid  the  proceeds  to  him,  it  was  not  within  the  power  of 
the  firm,  which  was  merely  his  subagent,  without  privity  with  his 
clients,  by  objecting  to  the  indorsements  to  repudiate  the  payment  of 
the  checks  by  the  bank  on  which  they  were  drawn,  and  create  a  claim 
in  Its  favor  against  the  collecting  bank  to  recover  the  amount  paid 
thereon. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  North- 
ern District  of  Illinois. 

Charles  H.  Horn  and  Wilson  S.  Horn,  of  the  state  of  Ohio,  J.  M.  C.  Horn, 
of  the  state  of  Washington,  Clatonia  Wright,  of  the  state  of  Minnesota,  and 
Mrs.  Sidney  K.  Swander,  of  the  state  of  Illinois,  were  each  made  legatees 
under  the  will  of  Joseph  Horn,  of  Baltimore,  in  the  state  of  Maryland; 
and  each  was  also  entitled,  as  heir  at  law,  to  share  in  the  distribution  of 
the  estate.  These  legatees  and  distributees  employed  one  W.  J.  Fairman, 
an  attorney  at  law  in  the  city  of  Chicago,  to  represent  them  in  any  proceed- 
ing in  the  administration  and  settlement  of  the  estate,  and  to  receive  from 
the  executors  the  amount  coming  to  them  as  distributees.  Fairman  retained 
the  law  firm  of  Elliott  &  Hoffman,  of  Baltimore,  to  assist  in  procuring  the 
settlement  of  the  estate.  In  the  year  1896  the  executors  paid  to  Elliott  & 
Hoffman  certain  specific  legacies,  which  were  remitted  to  Fairman,  and  by 
hloi  paid  to  the  persons  entitled.  Litigation  arose  affecting  the  estate,  re- 
specting claims  and  demands  filed  against  it,  in  which  Elliott  &  Hoffman 
and  Fairman  defended  the  interests  of  the  parties  named;  the  former  not 
being  in  direct  communication  with  the  clients  of  Fairman,  but  corre- 
sponding with  them  In  reference  to  all  matters  connected  with  the  litigation 
and  the  estate.  In  the  month  of  March,  18d8,  the  estate  being  ripe  for 
distribution,  the  executors  required  receipts  from  tlie  distributees  for  their 
shares,  respectively;  and  Fairman  procured  from  his  clients  such  receipts, 
forwarded  them  to  Elliott  &  Hoffman,  who  delivered  them  to  the  executors, 
and  received  from  them  the  amount  of  the  distributive  shares.  Fairman 
had  agreed  with  Elliott  &  Hoffman  that  they  should  charge  10  per  cent, 
of  the  amount  collected  for  their  services,  and  that  Elliott  &  Hoffman 
should  retain  two-thirds  of  the  fee.  In  March,  1898,  Elliott  &  Hoffman  re- 
ceived from  the  executors  the  amount  coming  to  each  of  the  distributees 
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named,  deducted  from  the  total  amount  the  fee  charged,  drew  their  checks 
on  the  National  Mechanics'  Bank  of  Baltimore  to  W.  J.  Falrman  for  his 
one-third  of  the  10  per  cent,  and  drew  their  five  checks,  each  for  the  sum 
of  $605.61,  and  payable,  respectively,  to  the' order  of  the  distributee  entitled 
thereto,  and  forwarded  the  checks  to  Falrman,  who  indorsed  them,  re- 
spectively, in  the  name  of  his  client,  "By  W.  J.  Falrman,  Attorney, — W.  J. 
Fairman,"  and  deposited  them  with  the  National  Bank  of  the  Republic  of 
Chicago  to  his  credit  on  account  This  bank  in  due  course  of  business  for- 
warded them  for  collection  to  the  Old  Town  Bank  of  Baltimore,  by  which 
they  were  presented  through  the  Baltimore  clearing  house  to  the  National 
Mechanics'  Bank,  upon  which  they  were  drawn,  and  were  paid  by  that 
baM^i  the  amount  being  credited  by  the  Old  Town  Bank  to  the  account  of 
the  National  Bank  of  the  Republic.  On  or  about  April  1,  1898,  all  of  these 
checks  were  delivered  by  the  National  Mechanics'  Bank  to  Elliott  &  Hoff- 
man, who  at  the  time  made  no  objection  to  the  indorsements  of  any  of  the 
checks,  but  afterwards,  on  the  9th  of  May,  1898,  being  informed  that  Fair- 
man  had  not  settled  with  and  paid  to  his  clients  the  amount  so  collected 
by  him,  except  as  to  the  amount  due  Mrs.  Sidney  K.  Swander,  returned 
to  the  National  Mechanics'  Bank  the  four  checks  for  $605.61  each,  with  the 
statement  that  the  indorsements  thereon  were  not  satisfactory  to  them;  and 
thereupon  that  bank  delivered  the  checks  to  the  Old  Town  Bank,  and  de- 
manded and  received  from  it  the  amount  and  the  latter  bank  afterwards 
brought  this  suit  to  recover  the  amount  so  paid.  Fairman  from  time  to  time 
checked  on  the  National  Bank  of  the  Republic,  and  drew  out  the  whole 
amount  of  these  checks,  prior  to  any  notice  to  that  bank  of  the  claim  of 
Elliott  &  Hoffman  that  the  indorsements  were  irregular.  Subsequently 
Fairman,  after  repeated  demand,  paid  to  each  of  the  four  unpaid  legatees 
the  sum  of  $125,  amounting  in  all  to  $500,  which  was  paid  out  of  the  moneys 
received  by  him  upon  the  checks  forwarded  by  Elliott  &  Hoffman.  Fairman 
had  no  express  authority  to  Indorse  any  of  the  checks,  aside  from  such 
authority  as  may  have  been  vested  in  him  by  virtue  of  his  employment  as 
stated;  and  the  payees,  except  as  may  be  Inferred  from  the  facts  stated, 
never  subsequently  ratified  the  Indorsements,  or  received  any  benefit  of  them, 
except  to  the  extent  of  their  respective  shares  of  the  $500  paid  by  Falrman. 
The  facts  stated  were  stipulated  by  the  parties,  and,  upon  a  trial  by  the  c^urt 
without  a  Jury,  Judgment  for  the  defendant  below  was  asked  and  refused, 
and  Judgment  was  rendered  for  the  plaintiff  below,  the  Old  Town  Bank  of 
Baltimore,  to  review  which  a  writ  of  error  is  sued  out 

Herbert  Z.  Davis,  for  plaintiflf  in  error. 
Arthur  G.  Waite,  for  defendant  in  error. 

Before  JENKINS  and  GROSSCUP,  Circuit  Judges,  and  BUNN, 
District  Judge. 

JENKINS,  Circuit  Judge,  after  stating  the  facts  as  above,  deliv- 
ered the  opinion  of  the  court. 

The  authority  to  collect  and  to  receive  from  the  executors  the 
amount  coming  to  the  distributees  included  all  the  usual  means  of 
executing  that  authority  with  effect  (Story,  Ag.  §  58),  and  all  appro- 
priate modes  and  reasonable  modes  are  deemed  to  be  within  the  scope 
of  the  authority  conferred  (Leroy  v.  Beard,  8  How.  451,  468,  12  L. 
Ed.  1151).  The  authority  is  limited  to  the  particular  subject,  but 
should  be  construed  to  effectuate  the  desig^i  and  object.  The  au- 
thority of  an  attorney  in  the  course  of  a  litigation  and  in  the  prosecu- 
tion and  collection  of  claims  has  been  often  considered,  but  the  courts 
have  not  at  all  times  been  at  agreement.  Hogg  v.  Snaith,  i  Taunt. 
347;  Howard  v.  Baillie,  2  H.  Bl.  618;  Merrick  v.  Wagner,  44  111. 
266;  Robinson  v.  Bank,  86  N.  Y.  404;  Jackson  v.  Bank,  92  Tenn. 
i«;4,  20  $•  W.  820,  18  L.  R.  A.  663,  36  Am.  St.  Rep.  81;   Harbach 
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V.  Colvin,  73  Iowa,  638,  35  N.  W.  663 ;  Levy  v.  Brown,  56  Miss.  83 ; 
Maxwell  v.  Owen,  7  Cold.  630;  Clark  v.  Randall,  9  Wis.  135,  76  Am. 
Dec.  252;  Sherrill  v.  Clothing  Co.,  114  N.  C.  436,  19  S.  E.  365. 
There  appears  a  tendency  to  relax  the  strict  limitation  of  implied 
authority  to  meet  the  necessity  of  prompt  action  in  modern  business 
methods,  particularly  when  client  and  attorney  are  at  considerable 
distance  from  each  other.  After  all,  the  question  of  authority  must 
depend,  as  Mr.  Mechem  observes,  largely  upon  circumstances;  and 
"authority  to  do  a  given  act  carries  with  it  an  implied  authoriiy  to 
do  those  things  which  are  necessary  in  order  to  accomplisff^the 
main  end,  and  what  is  necessary  must  be  determined  in  many  cases 
by  reference  to  the  particular  facts."  Mechem,  Ag.  §  816.  In  the 
case  at  bar,  Pairman,  the  attorney  of  the  legatees,  alone  was  au- 
thorized to  receive  from  the  executors  the  amount  coming  to  the 
distributees.  It  was  also  his  duty  to  take  only  money  in  payment 
of  the  claims.  Garvin  v.  Lowry,  7  Smedes  &  M.  24.  Elliott  &  Hoff- 
man were  engaged  by  Fairman  to  assist  in  the  prosecution  and  col- 
lection of  the  claims.  They  were  subagents,  without  privity  with 
Fairman's  clients.  They  were  agents  of  the  agent  only.  Mechem, 
Ag.  §  197.  They  were  subordinates,  not  substitutes.  They  were 
responsible  to  Fairman,  not  to  his  principals.  He  was  responsible 
to  his  clients  for  the  conduct  of  his  subordinates,  and  for  all  moneys 
which  should  come  to  their  hands.  Their  duty  was  fulfilled,  their 
liability  discharged,  when  they  had  paid  to  Fairman  the  moneys  col- 
lected by  them  as  the  fruit  of  the  litigation.  They  had  no  warrant 
to  constitute  themselves  the  guardian  of  Fairman's  clients,  or  to 
volunteer  protection  to  them  against  their  chosen  counsel,  if,  indeed, 
they  had  any  such  purpose.  They  drew  their  checks  upon  their 
bank  for  the  amount  collected,  less  the  fee  for  service,  which  had 
been  agreed  upon  with  Fairman,  but  not  with  his  clients.  It  was 
Fairman's  duty  to  account  to  his  principals  as  well  for  the  amount 
collected  as  for  the  fee  exacted.  If  he  could  not  sustain  the  rea- 
sonableness of  that  fee,  he  was  liable  to  respond  to  his  principals. 
He,  not  Elliott  &  Hoflfman,  took  the  risk  of  the  arrang:ement  he 
had  made  with  the  latter.  It  was  their  duty  to  pay  to  Fairman  the 
amount  collected.  The  checks  drawn  did  not  constitute  payment. 
They  were  but  a  convenient  mode  of  making  payment.  ElHott  & 
Hoffman  could  not  rightfully  curtail  the  authority  of  Fairman  to 
receive  in  money  the  fruits  of  the  litigation,  since  .he  had  been  there- 
to fully  authorized  by  his  clients,  with  whom  Elliott  &  Hoffman  had 
no  privity.  Indeed,  we  are  inclined  to  believe  that  Elliott  &  Hoff- 
man did  not  design  to  limit,  if  they  could,  Fairman's  authority ;  that 
these  checks  were  drawn  to  the  order  of  the  distributees,  respec- 
tively, merely  to  indicate  the  division  of  the  fund  among  them,  and 
in  the  expectation  that  Fairman  would  himself  collect  and  distribute 
the  mone)'.  Otherwise  they  would  at  once  upon  receipt  of  the 
checks  from  their  bank  have  objected  to  the  manner  of  the  indorse- 
ment. They  rested  without  objection  for  an  entire  month  after 
return  of  the  checks  to  them,  objecting  for  the  first  time  upon  as- 
certaining that  Fairman  had  defaulted  in  his  duty  to  his  clients,  and 
then  only  upon  the  ground  that  the  indorsements  were  not  satis- 
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factory,  not  that  the  indorsements  were  beyond  the  authority  of 
Fairman.  His  check  to  the  order  of  Swander  was  not  returned  or 
objected  to,  although  similarly  indorsed;  and  this,  doubtless,  be- 
cause Fairman  had  accounted  for  the  amount  to  his  client.  The 
subsequent  proceedings  against  Fairman,  successful  in  part,  were 
instituted  in  behalf  of  his  defrauded  clients  by  the  same  attorneys 
who  represent  the  Old  Town  Bank  in  this  suit.  These  facts  lend 
color  to  the  suggestion  that  Elliott  &  Hoffman's  late  objections 
and  return  of  the  checks  were  not  because  the  indorsements  were 
unauthorized  and  were  not  approved  by  them  at  the  time,  but  were 
made  to  forward  the  interests  of  Fairman's  clients  against  the  Na- 
tional Bank  of  the  Republic,  and  that  this  suit,  under  some  under- 
standing and  arrangement,  is  in  fact  prosecuted  in  the  interest  of 
those  clients.  However  that  may  be,  we  are  of  the  opinion  that, 
under  the  peculiar  facts  disclosed,  Fairman  was  authorized  to  collect 
this  money,  and  for  that  purpose  to  execute  these  indorsements  upon 
the  check.  His  clients  were  scattered,  some  of  them  in  distant 
states.  He  was  responsible  to  them  for  the  money  which  Elliott  & 
Hoffman  had  collected.  The  checks  were  not  payment  to  him  of  that 
amount.  They  were  but  a  convenient  mode  or  means  of  remitting 
to  him  the  money  collected.  If  for  any  reason  the  checks  should 
fail  of  honor,  his  responsibility  to  his  clients  remained,  and  could 
not  be  discharged  except  by  the  actual  payment  of  money  to  them. 
We  do. not  mean  to  say  that  the  implied  authority  of  an  attorney 
authorizes  an  indorsement  of  his  client's  name  in  such  way  as  to 
bind  the  client  as  an  indorser,  but  that,  under  the  circumstances  of 
this  case,  Fairman  was  authorized  to  collect  the  money  of  his  clients, 
and  for  that  purpose  to  make  these  indorsements  as  a  proper  means 
to  that  end.  The  indorsement  was  availing  to  protect  the  drawer  of 
the  check,  and  that  is  sufl5cient.  It  was  ruled  in  Brown  v.  Donnell, 
49  Me.  421,  77  Am.  Dec.  266,  that  the  agent  of  a  corporation  may 
have  authority  to  transfer  a  note  by  indorsement,  but  no  authority 
to  bind  the  corporation  as  indorser  of  it;  remarking  that  in  like 
cases  the  distinction  is  often  overlooked  between  the  authority  to 
bind  one  by  a  contract  of  indorsement,  and  the  authority  to  transfer 
property  by  an  indorsement. 

The  judgment  is  reversed,  and  as  the  cause  was  tried  below  upon 
stipulated  facts,  and  upon  those  facts,  as  matter  of  law,  we  are  of 
opinion  that  there  can  be  no  recovery,  the  cause  is  remanded,  with 
a  direction  to  the  court  below,  upon  the  facts  stipulated,  to  render 
judgment  for  the  defendant  below. 


CROCKETT  et  al.  v.  MILUB3R. 

'Circuit  Court  of  Appeals,  Eighth  Circuit    December  2,  1901.) 

No.  1,535. 

1.  Trial— Verdict— SuPFiciENCT  op  Evidence— Objection— Appeal. 

Where  there  was  no  motion  for  an  instructed  verdict,  but,  tvithout 
objection,  the  court  was  permitted  to  charge  the  jury  on  the  assumption 
that  there  was  sufficient  evidence  to  justify  the  submission  of  the  case 
to  them,  the  objection  that  there  was  no  evidence  to  support  the  verdict 
cannot  be  first  heard  and  considered  in  the  appellate  court 
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H  Malicioxts  Trb8pab8— JuRT—lNSTRncnovs— Damaqvs. 

Where,  in  an  action  against  a  sheriff  for  maliciously  leTyfng  on  and 
taking  plaintiff's  property  under  an  execution  against  another,  the  court 
has  carefully  instructed  the  Jury  as  to  the  special  damages  claimed  and 
the  grounds  of  recovery,  a  charge  that  if  they  find  that  defendant's  acts 
were  willful  and  malicious,  and  for  the  purpose  of  injuring  the  plaintiff, 
they  should  then  ascertain  what  damages  she  has  sustained,  as  shown 
by  the  evidence,  dnd  that  she  is  entitled  to  recover  such  damages.  Is 
not  objectionable,  as  assuming  that  the  evidence  shows  that  she  has 
sustained  some  damage. 

Si  Bame—Rbplbvik— Judgment— Estoppel. 

Under  Oonsol.  St  Neb.  S  4701,  providing  that  a  Judgment  for  plaintiff 
in  replevin  shall  include  ''adequate  damages  for  the  illegal  detention  of 
the  property,"  such  a  Judgment,  recovered  against  the  sheriff,  is  not  a 
bar  or  estoppel  to  an  action  against  him  for  damages  to  plaintiff^s  repu- 
tation, business,  and  credit,  resulting  from  the  malicious  levy  on  and 
taking  such  property  under  an  execution  against  another. 

4  Same— Splitting  Cause  of  Action. 

Under  Ck>nsol.  St  Neb.  $  4701,  limiting  the  damages  which  may  be 
recovered  in  replevin  to  those  for  the  illegal  detention  of  the  property, 
damages  to  the  business  reputation  and  credit  of  the  owner,  resulting 
from  the  malicious  taking  of  the  property,  cannot  be  recovered  in  such 
action,  and  hence  a  separate  action  to  recover  such  damages  is  not  a 
splitting  of  a  cause  of  action. 

Si  Same— Actions— Consistent  Remedies 

An  action  for  malicious  trespass  in  seizing  plaintiff's  goods  under  an 
execution  against  another  is  not  inconsistent  with  a  replevin  suit  to 
recover  such  goods,  so  as  to  render  the  bringing  of  replevin  an  election 
of  remedies  precluding  a  subsequent  action  for  malicious  trespass. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Nebraska. 

Prior  to  January,  1897,  Joseph  Horkey,  being  the  owner  of  a  stock  of 
merchandise  contained  in  a  store  in  Creighton,  Neb.,  executed  a  mortgage 
upon  the  same  to  secure  the  payment  of  an  indebtedness  due  to  one  Cheney. 
The  property  conveyed  by  the  mortgage  was  afterwards,  in  January,  1897, 
sold  under  a  power  of  sale  therein  contained,  and  purchased  by  one  Bone- 
steel,  who  afterwards,  in  March,  1897,  sold  and  delivered  the  same  to  Belle 
Miller,  the  defendant  in  error.  She  continued  carrying  on  the  business  of 
buying  and  selling  merchandise  in  the  same  store,  employing  Horkey  as 
an  agent  or  clerk,  until  June  23,  1897,  when  Charles  Crockett,  then  sherifp 
of  Knox  county,  one  of  the  plaintiffs  in  error,  levied  an  execution  upon  the 
entire  stock  of  boots  and  shoes  in  the  store  to  satisfy  a  Judgment  before 
then  rendered  against  Horkey.  The  goods  so  seized  in  execution  remained 
in  the  store,  in  custody  of  the  sheriff,  until  June  25,  1897,  when  the  same 
were  delivered  by  him  to  Belle  Miller,  pursuant  to  the  command  of  an  order 
of  delivery  made  in  a  replevin  suit  then  instituted  by  her  against  him  in 
the  district  court  of  Knox  county  for  the  same.  This  suit  came  on  for  a 
hearing  and  was  heard  in  May,  1898,  resulting  in  a  Judgment  In  her  favor 
against  Crockett  for  one  cent  damages  and  costs.  While  that  suit  wa« 
pending,  and  on  July  7,  1897,  Belle  Miller  instituted  in  the  circuit  court  of 
the  United  States  for  the  district  of  Nebraska  her  civil  action  against 
Charles  Crockett  and  the  other  plaintiffs  in  error  herein,  who  were  sureties 
on  the  official  bond  of  Crockett  as  sheriff  of  Knox  county,  to  recover  the 
sum  of  $5,000  damages  alleged  to  have  been  sustained  by  her  in  loss  of 
credit  and  business  standing  as  a  result  of  what  she  alleges  to  have  been 
malicious  conduct  on  the  part  of  the  sheriff  in  making  the  levy,  and  also 
to  recover  the  sum  of  $1,000  alleged  to  have  been  paid  out  and  expended 
by  her  as  attorney's  fees  and  expenses  in  asserting  her  right  and  title  to 
the  goods  so  levied  on  by  Crockett.  The  answer  of  the  defendants  put  in 
issue  the  alleged  malice  of  the  sheriff,  and  pleaded  affirmatively  the  Judg- 
ment in  the  replevin  suit  as  an  estoppel  by  former  adjudication  to  plaintUTfl 
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right  of  recbvery.  The  cause  came  on  for  trial,  and  resulted  In  a  verdict 
and  Judgment  for  plaintiff  in  the  sum  of  $2,157.11.  To  reverse  this  judgment, 
the  defendants  bring  the  case  here  by  writ  of  error.  The  assignments  of 
error  challenge  the  Judgment  rendered  below  in  three  particulars:  First,  that 
there  was  not  sufficient  evidence  to  support  the  verdict;  second,  that  the 
trial  court  erred  in  certain  portions  cf  its  charge  to  the  Jury;  third,  that  the 
trial  court  erred  in  refusing  to  hold  that  the  Judgment  in  the  replevin  suit 
was  a  bar  to  this  action. 

William  V.  Allen  and  Willis  E.  Reed,  for  plaintiffs  in  error, 
H.  C.  Brome  and  A.  H.  Burnett,  for  defendant  in  error. 

Before  vSANBORN  and  THAYER,  Circuit  Judges,  and  ADAMS, 
District  Judge. 

ADAMS,  District  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

It  is  charged  in  the  complaint  that  the  sheriff  well  knew  that  the 
goods  which  he  seized,  under  authority  of  the  execution  against 
Horkey,  did  not  belong  to  Horkey,  but  were  the  goods  and  property 
of  the  plaintiff,  and  also  that  the  sheriff  "willfully,  maliciously,  and 
with  the  intent  and  design  of  *  *  *  destroying  and  injuring 
her  business  credit  and  standing,  and  preventing  her  from  carrying 
on  and  continuing  her  business,"  made  the  levy  in  question,  and  did 
thereby  in  fact  interfere  with  the  conduct  of  her  business,  and  injure 
her  business  credit  and  standing.  It  is  further  charged  in  the  com- 
plaint that  the  sheriff  well  knew  that  the  seizure  of  her  goods  by 
him  under  execution  as  the  property  of  another  would  "greatly  im- 
pair her  business  credit  and  standing."  This  action  is  analogous  to 
one  for  the  malicious  abuse  of  civil  process,  but  in  reality  is  an  action 
on  the  case  for  a  malicious  trespass,  committed  under  color  of  office. 
No  question  was  raised  below  as  to  the  character  of  the  action,  or 
the  sufficiency  of  the  complaint  to  state  a  cause  of  action,  but  defend- 
ants chiefly  relied  upon  the  proposition  that  the  judgment  and  satis- 
faction thereof,  in  the  former  replevin  suit,  was  an  effectual  bar  to 
this  action.  Before  considering  this  main  defense,  we  will  dispose 
of  the  two  other  assignments  of  error. 

The  first  is  that  there  was  no  evidence  to  support  the  verdict.  This 
contention  is  a  new  one,  and  for  the  first  time  made  in  this  court. 
No  motion  for  an  instructed  verdict,  either  at  the  close  of  plaintiff's 
case  or  at  the  close  of  the  whole  evidence,  was  made ;  but,  without 
objection  on  the  part  of  defendants,  the  court  was  permitted  to 
charge  the  jury  on  the  assumption  that  there  was  sufficient  evidence 
to  justify  a  submission  of  the  case  to  them.  Such  being  the  facts, 
defendants  cannot  now  for  the  first  time  be  heard  to  raise  the  ques- 
tion of  the  sufficiency  of  the  evidence  to  support  the  verdict.  Village 
of  Alexandria  v.  Stabler,  i  C.  C.  A.  6i6,  50  Fed.  689;  Insurance  Co. 
V.  Unsell,  144  U.  S.  439,  12  Sup.  Ct.  671,  36  L.  Ed.  496,  and  cases 
cited. 

The  next  assignment  of  error  challenges  the  correctness  of  the 
following  two  portions  of  the  charge  of  the  court  to  the  jury : 

(1)  "If,  on  the  other  hand,  yon  find  that  tjie  sheriff,  Mr.  Crockett,  was 
not  actuated  simply  by  an  honest  desire  to  perform  what  he  regarded  and 
believed  to  be  his  duty  under  the  circumstances  of  the  case  as  an  officer, 
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but  was  actuated  by  a  willful  and  malicious  motive  or  purpose  to  injure  tbe 
plaintiff,  then  the  plaintiff  would  be  entitled  to  recover  of  the  defendants 
in  this  case  the  damages  which  the  testimony  shows  plaintiff  has  sustained. 
•    •    •>* 

(2)  *'If,  on  the  other  hand,  you  find  his  action  was  willful  and  malidous, 
then  ascertain  what  were  the  damages  shown  by  the  evidence  which  the 
plaintiff  has  sustained." 

The  court  in  the  forepart  of  its  charge  had  clearly  and  distinctly 
called  the  jury's  attention  to  the  particular  allegations  of  the  com- 
plaint set  forth  in  some  detail  at  the  beginning  of  this  opinion,  and 
immediately  preceding  one  portion  of  the  charge  excepted  to  had 
told  the  jury  to  first  determine  from  the  evidence  whether  the  sheriff 
acted  willfully  and  maliciously  as  alleged  in  the  petition,  and  that  if 
he  did  so  act — that  is,  with  the  intent  and  design  of  destroying  and 
injuring  plaintiff's  business  credit  and  standing — ^the  plaintiff  could 
recover,  but  if  he  did  not  so  act  the  verdict  should  be  for  the  defend- 
ants. The  criticism  of  the  portions  of  the  charge  excepted  to  is  that 
in  them  the  court  assumed  there  was  evidence  showing  that  plaintiff 
had  sustained  some  damage.  In  our  opinion,  this  criticism  is  with- 
out merit.  The  court  pointedly  referred  the  jury  to  the  evidence 
in  the  case,  and  in  effect  told  them,  if  they  found  for  the  plaintiif, 
to  award  her  such  damages  as  the  evidence  shows  she  had  sustained, 
if  any.  In  another  portion  of  the  charge  the  court  narrowly  con- 
fined attention  to  the  particular  damages  alleged  to  have  been  sus- 
tained by  plaintiff.  We  fail  to  see  how  the  jury,  in  the  light  of  the 
whole  charge,  could  have  been  misled  by  the  portions  complained  of. 

The  next  and  only  remaining  question  for  our  consideration  is 
whether  the  trial  court  erred  in  holding  that  the  judgment  in  the  re- 
plevin suit  was  not  a  bar  to  recovery  in  the  present  action.  It  is 
conceded  that,  if  the. damages  recoverable  in  the  replevin  suit  might 
have  included  the  damages  sued  for  in  this  action,  the  judgment  in 
that  suit  would  have  operated  as  an  effectual  estoppel  against  recov- 
ery in  this  action.  Cromwell  v.  Sac  Co.,  94  U.  S.  351,  24  L.  Ed.  195 ; 
Roberts  v.  Railroad  Co.,  158  U.  S.  i,  15  Sup.  Ct.  756,  39  L.  Ed.  873. 
Section  4701  of  the  Consolidated  Statutes  of  Nebraska,  relating  to 
replevin,  is  as  follows : 

"In  all  cases  where  the  property  has  been  delivered  to  the  plaintiff,  where 
the  jury  shall  find  for  the  plaintiff  on  an  issue  joined,  or  on  inquiry  of 
damages  upon  a  Judgment  by  default  they  shall  assess  adequate  damages 
to  the  plaintiff  for  the  illegal  detention  of  the  property,  for  which,  with 
costs  of  suit,  the  court  shall  render  judgment  for  plaintiff." 

It  will  be  recalled  that  plaintiff  at  the  time  of  instituting  her  re- 
plevin suit  secured  an  order  for  the  delivery  to  her  of  the  goods  levied 
upon,  and  subsequently  took  possession  thereof  and  held  the  same 
pending  the  trial  of  that  suit.  She  thereby  brought  herself  with- 
in the  purview  of  section  4701,  Consol.  St.,  and  had  her  day  in  court, 
and  full  opportunity  to  recover  "adequate  damages  *  *  *  for 
the  illegal  detention  of  the  property. '  What  are  such  damages  ? 
The  language  of  the  act  itself  seems  clear  and  unambiguous,  namely, 
for  the  illegal  detention,  and  for  nothing  else.  The  case  of  Dietrich 
v.  Railroad  Co.,  13  Neb.  43,  13  N.  W.  13,  was  an  action  in  replevin  to 


Digitized  by 


Google 


CBOCKETT   V.  MILLER.  733 

recover  possession  of  a  one-story  frame  building  which  the  case 
shows  to  have  been  personal  property.  It  was  found  that  the  plain- 
tiff was  the  owner  and  entitled  to  the  immediate  possession  of  the 
house.  Upon  the  trial  plaintiff  offered  to  show  that  in  the  removal 
of  the  house  by  the  officer,  pursuant  to  the  order  in  the  replevin  case, 
damage  was  done  to  certain  of  her  personal  effects.  The  supreme 
court  of  Nebraska  said :  "This  offer  was  wholly  immaterial,  and  in 
rejecting  it  the  referee  ruled  correctly.  That  was  a  matter  that  could 
not  properly  be  adjudicated  in  this  action."  The  case  of  Jameson  v. 
Kent,  42  Neb.  412,  60  N.  W.  879,  was  also  an  action  in  replevin. 
The  supreme  court  of  Nebraska  took  occasion  there  also  to  approve 
the  views  as  expressed  in  Dietrich  v.  Railroad  Co.,  supra.  In  the 
case  of  Teel  v.  Miles,  51  Neb.  542,  71  N.  W.  296,  the  plaintiff,  after 
having  recovered,  in  an  taction  of  replevin,  a  judgment  for  the  return 
of  her  property  and  her  damages  for  the  illegal  detention  of  the 
same,  instituted  a  second  suit  for  damages,  alleged  to  have  been  sus- 
tained by  the  depreciation  in  the  value  of  the  property  while  in  the 
possession  of  the  defendant,  who,  as  sheriff,  had  levied  upon  it.  The 
court  there  had  occasion  to  consider  the  scope  and  meaning  of  sec- 
tion 4701,  Consol.  St.,  and  said:  "These  provisions  [referring  to 
said  section]  it  would  seem  contemplate  the  assessment  in  the  re- 
plevin action  of  all  damage  resulting  from  the  unlawful  detention 
of  the  property  including  its  use  and  the  depreciation  thereof  in  value 
while  so  detained."  And,  after  citing  several  authorities,  continues : 
"The  imlawful  detention  in  such  case  is,  in  contemplation  of  statute, 
a  single  cause  of  action  in  favor  of  the  successful  party,  whether 
plaintiff  pr  defendant,  and  the  remedy  therefor  is  exhausted  by  a 
single  recovery."  It  is  manifest  that  this  last-mentioned  case  is  no 
authority  for  the  contention  of  defendants  in  the  present  case.  The 
depreciation  in  the  value  of  the  property  while  in  the  possession  of 
the  sheriff  was  undoubtedly  a  proper  subject  for  consideration  in  the 
replevin  suit.  It  came  within  the  obvious  meaning  of  the  language 
of  section  4701,  Consol.  St.,  as  damages  resulting  directly  to-  the 
plaintiff  by  the  "illegal  detention"  of  her  property,  and  is  totally 
different  from  special  damages  which  might  have  resulted  conse- 
quentially to  her  from  the  malicious  and  willful  conduct  of  an  officer, 
resulting  in  loss  of  business  credit  and  standing.  It  may  readily  be 
conceded,  as  the  court  there  said,  that  the  "unlawful  detention" 
affords  a  single  cause  of  action,  which  is  exhausted  by  the  replevin 
suit,  but,  as  the  present  case  does  not  relate  to  damage's  for  the  "un- 
lawful detention,"  that  case  is  not  authority  against  the  plaintiff's  re- 
covering the  special  damages  sued  for  in  this  action.  In  the  very 
recent  case  of  Schrandt  v.  Young  (decided  by  the  supreme  court  of 
Nebraska  on  June  19,  1901)  86  N.  W.  1085,  since  the  argument  of 
the  case  now  under  consideration  by  us,  its  former  decisions  were 
reviewed,  and  the  whole  subject  of  damages  in  replevin  actions  under- 
went an  exhaustive  consideration.  The  case  was  one  in  which  the 
property  replevied  was  delivered  to  the  plaintiff,  and  the  issue  found 
in  favor  of  defendant.  By  section  4700,  Consol.  St.  Neb.  1891,  the 
judgment  in  such  case  must  be  "for  the  return  of  the  property  or  the 
value  thereof  in  case  a  return  cannot  be  had,  or  the  value  of  the  pos- 
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session  of  the  same  and  for  damages  for  withholding  said  property 
and  costs  of  suit."  The  court  in  its  opinion  treats  the  damages  for 
"withholding"  property  contemplated  by  sections  4699,  4700,  Consol. 
St.  Neb.,  the  same  as  damages  for  "detention"  of  property  in  cases 
contemplated  by  section  4701,  Id.    The  court  says: 

"Section  191a  [section  4700,  Consol.  St.  Neb.]  provides  that  the  Judgment 
mentioned  in  the  prior  section  shall  be  for  the  return  of  the  property,  or, 
if  return  cannot  be  had,  for  the  value  or  value  of  possession,  *and  for  damages 
for  withholding  the  property.'  In  other  words,  the  damages  allowed  are 
for  the  withholding  or  detention  of  the  property,  not  all  damages  generally 
which  may  be  connected  with  the  subject  in  dispute,  or  grow  out  of  the 
relation  of  the  several  parties  to  each  other  or  to  the  property.  They  must 
arise  from  and  be  incident  to  the  contest  over  possession  of  the  property, 
and,  unless  they  do  so  arise,  are  not  recoverable  merely  because  connected 
with  the  transaction  by  reason  or  virtue  of  which-  the  plaintiff's  alleged  right 
of  taking  possession  accrued.  ♦  ♦  ♦  The  replevin  action  is  primarily  to 
adjudicate  the  possession  of  the  property.  Other  rights  and  claims  must  be 
determined,  as  a  general  rule,  in  other  appropriate  proceedings,  even  though 
closely  connected  with  the  controversy  out  of  which  the  contest  over  pos- 
session arises." 

The  court  finally  announces  its  conclusion  as  follows : 

The  "measure  of  damages  for  detention  recoverable  by  defendant  In  re- 
plevin may  be  stated  thus:  He  may  recover,  (1)  If  there  Is  no  special  value 
attaching  to  use  of  the  property,  Interest;  (2)  if  the  value  of  use  of  the 
property  exceeds  the  interest,  then  such  value,  without  regard  to  whether 
the  property  is  returned,  but  In  such  case  no  interest;  (3)  If  loss,  deteriora- 
tion, or  depreciation  occur  while  the  property  is  withheld,  then  the  amount 
of  such  loss,  damage,  or  depreciation,  to  be  conditioned,  however,  upon  re- 
turn of  the  property,  the  alternative  Judgment  for  the  value  being  fixed  as 
of  the  date  of  the  taking.  Moreover,  the  damages  for  detentioi)  must  be 
such  as  grow  out  of  the  detention,  and  are  connected  with  or  incident  to 
the  contest  over  possession." 

The  last-mentioned  case  is  decided  by  the  court  of  last  resort  of 
Nebraska,  and,  in  our  opinion,  so  construes  its  local  laws  as,  under 
the  familiar  rule,  should  control  our  interpretation  of  it. 

Under  the  New  York  statutes,  in  actions  of  replevin  the  jury  is 
required  to  assess  the  value  of  the  property  and  damages  for  its  de- 
tention.    In  the  case  of  Allen  v.  Fox,  51  N.  Y.  562,  10  Am.  Rep.  641, 
'  the  supreme  court  of  that  state,  in  discussing  the  measure  of  dam- 
ages for  the  detention  of  property  in  a  replevin  suit,  says : 

**In  many  cases  interest  on  the  value  from  the  time  of  the  wrongful  taking 
would  be  a  proper  measure.  It  would  be  generally  in  all  cases  where  the 
property  detained  was  merchandise  kept  for  sale,  grain,  and  all  other  ar- 
ticles of  property  useful  only  for  sale  or  consumption.  In  such  cases,  if  the 
owner  recover  the  interest  on  the  value  of  his  property  from  the  time  he 
was  deprived  of  it,  he  will  generally  have  a  complete  indemnity,  unless  the 
property  has  depreciated  in  value,  In  which  case  the  depreciation  must  be 
added  to  the  interest  on  the  value,  taken  as  it  was  before  the  depreciation, 
and  the  two  items  will  furnish  the  amount  of  the  damage.  This  damage, 
together  with  the  property  or  its  value  at  the  time  of  the  trial,  will  give 
the  owner  as  complete  an  indemnity  as  the  law  is  generally  able  to  give 
any  person  seeking  redress  for  a  wrong.  But  the  same  measure  of  damages 
would  not  generally  furnish  the  owner  an  indemnity  in  case  the  property 
claimed  had  a  value  for  use,  or,  in  other  words,  a  usable  value,  such  as 
horses,  cows,  carriages,  and  boats.  In  such  case  the  direct  damage  which 
the  owner  suffers  is  the  loss  of  the  use,  and  the  value  of  the  use  should  be 
the  measure  of  damage." 
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Counsel  for  defendants  rely  largely  upon  the  case  of  ElKs  v.  Crowl, 
46  Kan.  100,  26  Pac.  454;  but  that  case,  in  our  opinion,  is  no  au- 
thority for  their  contention.  It  was  there  held  that  after  the  i:eal 
owners  of  property  levied  upon  by  the  sheriff  as  the  property  of  an- 
other instituted  a  suit  in  replevin  for  the  return  of  their  property,  to- 
gether with  damages  for  its  unlawful  detention,  and  after  they  had 
been  awarded  a  judgment  in  such  action,  and  had  accepted  payment 
thereof,  they  could  not  afterwards  institute  an  action  against  the 
sheriff  and  the  sureties  on  his  official  bond  to  recover  damages  for 
the  wrongful  taking  and  detention  of  the  property;  that  the  adjudi- 
cation in  the  replevin  suit  was  conclusive  upon  the  parties,  and  a  bar 
to  the  maintenance  of  the  second  action.  Without  any  doubt,  that  is 
correct.  The  second  action,  as  disclosed  in  that  case,  was  for  the 
same  relief,  namely,  damages  for  the  taking  and  detention  of  the 
property  which  was  contemplated  by  the  replevin  statutes  of  Kan- 
sas, and  which  the  plaintiffs  had  availed  themselves  of  in  a  former 
action  in  replevin.    The  court  there  says : 

"The  issue  in  this  case,  so  far  as  the  damages  for  detention  is  concerned, 
is  sabstantlally  the  same  as  in  the  former.  The  same  elements  of  damages 
are  to  be  considered,  and  substantially  the  same  proof  would  be  required  to 
sustain  the  issue  in  either  case." 

If  the  case  now  before  us  was  one  for  the  recovery  of  any  kind  of 
damages  for  the  unlawful  detention  of  the  property  only,  it  would 
preset  the  same  case  as  was  before  the  Kansas  court,  but,  as  al- 
ready seen,  such  is  not  the  fact. 

As  a  result  of  a  careful  examination  of  many  cases,  not  only  those 
to  which  our  attention  is  called  by  defendants'  counsel,  but  many 
others  to  which  we  have  given  critical  attention,  we  think  the  rule 
may  be  safely  stated  as  follows :  That  the  only  damages  which  can 
be  recovered  by  a  plaintiff  in  an  action  of  replevin  under  the  statutes 
of  Nebraska  as  construed  by  the  supreme  court  of  that  state,  where 
the  property  has  been  delivered  to  the  plaintiff,  are  interest  on  the 
value  of  the  property  during  the  time  plaintiff  is  deprived  of  its 
possession,  the  injury  or  damage  done  thereto  by  the  officer  in  tak- 
ing the  same  and  while  in  possession  thereof,  and,  in  some  cases, 
the  usable  value  or  the  value  of  the  use  of  the  property  while  so 
detained.  This  we  believe  to  be  the  New  York  doctrine,  and  is 
substantially  the  doctrine  of  the  state  of  Nebraska,  as  we  under- 
stand the  decisions. 

Accordingly  it  follows  that  the  collateral  or  consequential  damages 
occasioned  by  a  seizure  of  property  by  the  officer  against  whom  the 
replevin  suit  is  brought,  such  as  injury  to  the  business  reputation, 
credit,  and  standing  of  the  plaintiff  occasioned  by  the  malicious  con- 
duct of  the  officer  making  the  seizure,  coupled  with  the  express  pur- 
pose and  intention  of  so  injuring  the  plaintiff,  are  not  within  the  pur- 
view of  the  statutory  damages  flowing  from  the  unlawful  detention 
of  property,  within  the  meaning  of  replevin  acts.  They  are  totally 
different  from  them,  in  that  they  do  not  flow  proximately  from  the 
act  of  detention  merely,  but  are  special  and  consequential  damages, 
arising  out  of  facts  specially  pleaded  in  this  case  showing  an  inten- 
tion to  inflict  them. 
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It  is  more  obvious  that  the  other  element  of  damages,  namely,  the 
attorney's  fees  and  expenses  of  the  plaintiff  in  asserting  her  claim  and 
defending  her  title  to  the  property  seized  by  the  sheriff,  could  not 
have  been  introduced  into  the  replevin  suit.  It  was  for  services  ren- 
dered and  expenses  incurred  in  that  suit  that  the  plaintiff  was  dam- 
aged, and,  in  the  absence  of  some  statutory  provision  permitting  re- 
covery therefor  in  the  suit  itself,  it  is  obvious  that  if  the  necessary 
prerequisite  element  of  malice  existed  she  was  required  to  institute 
another  and  different  suit  therefor.  The  trial  court  limited  plaintiff's 
right  of  recovery  in  this  action  to  such  damages  as  she  might  have 
sustained  by  reason  of  loss  of  business  credit  and  by  reason  of  ex- 
penses incurred  in  the  prosecution  of  the  replevin  suit,  carefully  with- 
drawing from  the  jury  any  consideration  of  damages  occasioned  by 
reason  of  the  detention  itself  of  the  property.  There  was  no  excep- 
tion taken  to  the  court's  direction  with  respect  to  damages.  In 
other  words,  it  was  conceded  at  the  trial  that,  if  plaintiff  was  entitled 
to  recover  at  all,  she  was  entitled  to  recover  the  two  items  last  alluded 
to.  For  the  foregoing  reasons,  the  defendants'  contention  that  the 
claim  asserted  in  this  action  is  res  adjudicata  cannot  prevail. 

For  like  reasons,  also,  there  is,  in  our  opinion,  no  merit  in  the  the- 
ory of  estoppel,  by  splitting  the  cause  of  action,  as  argued  by  defend- 
ants' counsel.  If  the  damages  resulting  to  plaintiff's  business  stand- 
ing and  credit,  as  a  consequence  of  the  malicious  conduct  of  the 
sheriff,  could  not  have  been  recovered  in  the  replevin  suit,  surely  the 
plaintiff  should  not  be  punished  for  not  attempting  to  do  so. 

Defendants'  counsel  further  contend  that  plaintiff  is  estopped  from 
prosecuting  the  present  action  by  the  doctrine  of  election  of  reme- 
dies. A  statement  of  the  principles  underlying  this  doctrine,  in  our 
opinion,  demonstrates  its  inapplicability  to  the  present  case.  "Where 
there  are  two  existing  and  substantially  inconsistent  remedies,  the 
adoption  and  pursuit  of  one  of  them  excludes  from  the  party  the 
benefit  of  the  other."  Grossman  v.  Rubber  Co.,  127  N.  Y.  34,  27 
N.  E.  400,  13  L.  R.  A.  91,  and  cases  cited.  The  present  action  for 
malicious  trespass  in  seizing  plaintiff's  goods  is  not  inconsistent  with 
the  replevin  suit.  Although  these  two  actions  "differ  in  form,  one 
does  not  allege  what  the  other  denies.  *  *  *  While  they  are 
consistent  they  are  not  identical,  and  recovery  in  one  does  not  con- 
stitute a  bar  to  a  recovery  in  the  other."  Bowen  v.  Mandeville,  95 
N.  Y.  237.  These  two  actions  are  not  like  replevin  and  trover,  in 
one  of  which  plaintiff  would  affirm  his  ownership  of  and  title  to  the 
property  seized,  in  the  other  of  which  he  would  disaffirm  his  owner- 
ship and  title  and  sue  for  the  conversion.  These  two  would  present 
a  clear  case  of  inconsistent  remedies,  the  election  to  resort  to  one  of 
which  would  preclude  resort  to  the  other.  The  actions  for  replevin 
of  goods,  and  malicious  trespass  on  the  part  of  an  officer  in  levying 
upon  the  same,  each  assert  plaintiff's  title  to  the  property  seized.  A 
replevin  action  has  for  its  immediate  object  the  restoration  to  the 
plaintiff  of  his  goods,  and  affords  the  incidental  remedy  of  recover- 
ing the  direct  and  limited  damages  occasioned  by  the  mere  detention 
thereof.  The  action  for  malicious  trespass  has  for  its  object,  not  the 
restoration  of  the  goods,  and  not  the  direct  damages  occasioned  by 
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their  detention,  but  consequential  damages  resulting  solely  from  the 
malicious  conduct  of  the  officer,  which  must  be  specially  pleaded 
and  proved,  and  which,  as  already  seen,  could  not  have  been  recov- 
ered in  the  replevin  suit.  It  is  afso  true  that  these  two  actions  do  not 
necessarily  afford  coexisting  remedies.  The  remedy  in  replevin,  un- 
der the  circumstances  shown  in  this  case,  arises  immediately  upon 
the  taking  of  the  goods  by  the  officer.  The  remedy  sought  in  the 
present  action  for  injury  done  to  business  credit  and  standing  might 
not  and  probably  would  not  arise  until  some  time  after  the  seizure 
of  the  goods,  certainly  not  until  the  knowledge  of  that  seizure  be 
brought  home  to  creditors.  For  these  reasons,  supplementing  those 
hereinbefore  given  on  kindred  propositions,  we  are  of  opinion  that 
the  doctrine  of  election  of  remedies  has  no  application  to  this  case. 

After  giving  attentive  consideration  to  all  the  arguments  of  learned 
counsel,  we  are  unable  to  discover  any  reversible  error  in  the  pro- 
ceedings of  the  trial  court.     Its  judgment  must  therefore  be  affirmed. 


ILLINOIS  OAR  &  EQUIPMENT  00.  v.  LINSTROTH  WAGON  CO.i 

(Circuit  Court  of  Appeals,  Seventh  Circuit    January  7,  1902.) 

No.  77a 

l  BvmENCB— Copies  op  Documents. 

Letterpress  copies  of  documents,  which  were  delivered  to  a  defendant, 
duly  proved,  and  attached  to  the  deposition  of  a  witness,  are  admissible 
in  evidence  where  timely  notice  to  defendant  to  produce  the  originals 
on  the  trial  was  given  and  they  were  not  produced,  although  such 
notice  was  not  given  to  produce  them  when  the  deposition  was  taken. 

8l  Trial— Objections  to  Evidence— Time  for  Making. 

The  objection  that  the  copy  of  a  contract  introduced  In  evidence  was 
not  stamped,  and  that  there  was  no  prrof  that  the  original  was,  as  re- 
quired by  the  internal  revenue  laws,  must  be  made  when  the  document 
Is  offered,  and  cannot  be  considered  when  first  made  in  a  motion  for  new 
trial. 

8L  Same— ScFFiGiBNCT  of  Objection. 

An  objection  to  evidence  on  the  ground  of  variance  must  specify  in 
what  the  variance  consists. 

4  Novation— Requisites— Evidence. 

Defendant,  which  had  contracted  to  furnish  plaintiff  with  iron  re- 
quired In  Its  business,  leased  its  mills  to  a  second  company,  which  agreed 
to  fulfill  defendant's  contracts,  including  that  with  plaintiff.  In  an 
action  by  plaintiff  to  recover  for  a  breach  of  the  contract,  defendant 
pleaded  a  novation  as  a  defense.  Held,  that  the  lease,  containing  the 
agreement  of  the  lessee,  was  admissible  in  behalf  of  defendant  as  a 
link  in  the  chain  of  evidence  to  prove  novation,  but  that  its  exclusion 
was  harmless  error  where  there  was  no  evidence  tending  to  show  any 
agreement  on  the  part  of  plaintiff  to  accept  the  lessee  and  release  de- 
fendant from  the  contract 

S.  Same. 

The  fact  that  plaintiff  was  notified  of  the  lease  and  agreement,  and 
afterwards  accepted  deliveries  of  iron  under  the  contract  from   the 

1  Rehearing  pending. 
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'lessee,  and  paid  It  for  the  same,  did  not  prove  a  noyatlon,  but  was 
entirely  consistent  with  the  continued  liability  of  defendant  and  with 
an  Intention  on  the  part  of  plaintiff  to  hold  defendant  to  the  perfornumce 
of  the  contract 
6L  Afpeal— Suffigienot  of  Exceptions. 

An  exception  In  gross  to  the  refusal  of  the  court  to  give  a  number 
of  instructions  asked  is  not  availing  if  any  one  of  them  was  properly 
refused. 
7.  TuiAL— Verdict— Responsiteness  to  Issues. 

It  Is  only  where  the  different  counts  In  a  declaration  state  different 
causes  of  action  that  the  Jury  sh.uld  be  required  to  make  separate 
findings  on  each  count  Where  the  counts  merely  state  the  same  cause 
of  action  In  different  forms,  a  general  verdict  Is  sultlclent 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Illinois. 

The  action  Is  in  assumpsit  brought  by  the  defendant  In  error,  the  Llnstroth 
Wagon  Company,  for  brevity  called  the  "Wagon  Company,"  against  the 
plaintiff  In  error,  the  Illinois  Car  &  Equipment  Company,  for  brevity  caUed 
the  "Car  Company,"  to  recover  damages  for  default  In  the  performance  of 
a  contract  dated  January  21,  1800,  by  which  the  Oar  Company  agreed  to 
furnish  the  Wagon  Company  its  season's  supply  of  merchants'  bar  Iron,  not 
to  exceed  300  tons,  at  $1.12  rate,  one-half  extras,  f.  o.  b.  mill,  less  freight 
to  St  Louis,  on  certain  terms  stated;  delivery  February  and  September,  both 
Inclusive.  The  contract  on  behalf  of  the  Car  Company  was  made  by  the 
firm  of  U  B.  &  J.  D.  Ripley,  Its  sales  agents  at  St  Louis,  where  the  wagon 
company  was  located.  The  Car  Company  was  the  proprietor  of  certain 
mills  at  Anniston,  In  the  state  of  Alabama,  where  It  was  contemplated  the 
Iron  was  to  be  manufactured;  Its  general  offices  being  in  the  city  of  Chi- 
cago. Up  to  June  1,  1899,  the  Wagon  Company  from  time  to  time  handed 
to  the  Ripleys  specifications  for  iron  to  be  delivered  under  the  contract  ac- 
cording  to  the  usual  method  of  dealing  between  the  Car  Company  and  Its 
customers  In  the  city  of  St.  Louis,  and  these  were  forwarded  to  the  Car 
Company,  and  were  accepted  and  acted  upon  by  It  The  Oar  Company  de- 
livered 190  tons  of  the  iron  in  accordance  with  the  speclflcatlous.  On  that 
date  the  Car  Company  leased  to  the  Southern  Car  &  Foundry  Company,  for 
brevity  called  the  "Southern  Company,"  Its  real  property,  worlds,  and  plant 
at  Anniston,  Ala.,  for  the  term  of  five  years,  and  assigned  to  the  Southern 
Company  the  contracts  theretofore  entered  into  by  the  Car  Company,  includ- 
ing the  contract  In  question;  the  Southern  Company  agreeing -with  the  Car 
Company  to  perform  and  execute  the  contract  The  Southern  Company 
shipped  to  the  Wagon  Company  some  of  the  iron  for  which  the  Gar  Com- 
pany had  received  specifications.  The  Wagon  Company  was  notified  of  this 
lease,  and  subsequent  specifications  were  forwarded  to  the  Southern  Com- 
pany by  the  direction  of  the  Ripleys,  and  through  them.  The  300  tons  of 
Iron  contracted  for  were  thus  specified  by  August  16,  1899,  but  there  was 
failure  to  deliver  109  tons.  The  action  was  brought  to  recover  damages  for 
such  failure.  The  first  and  second  counts  of  the  declaration  declared  upon 
a  sale  of  300  tons  of  merchants'  Iron  at  the  price  stated,  and  failure  to 
deliver.  The  third  count  sets  out  the  contract  In  hsec  verba,  and  alleges 
failure  to  deliver.  The  fourth  count  declares  the  common  counts  in  as- 
sumpsit There  were  some  amended  counts,  not  materially  changing  the 
status.  The  Car  Company  pleaded  the  general  issue,  with  an  additional  plea 
setting  up  the  defense  of  novation.  The  trial  resulted  in  a  verdict  for  the 
Wagon  Company.  The  errors  assigned  have  reference  to  proceedings  at  tbs 
trial,  and  are  sufficiently  stated  In  the  opinion. 

A.  R,  Sheriff,  for  plaintiff  in  -error. 
Israel  Shrimski,  for  defendant  in  error. 

Before  JENKINS  and  GROSSCJJP,  Circuit  Judges,  and  BUNN, 

District  Judge. 
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JENKINS,  Circuit  Judge,  after  stating  the  facts  as  above,  deliv- 
ered the  opinion  of  the  court. 

The  objections  urged  are  mainly  technical,  and  many  of  them  with- 
out merit,  not  justifying  extended  consideration.  We  speak  to  such 
as  are  deemed  worthy  of  comment. 

Certain  impression  copies  of  originals  delivered  to  the  Car  Com- 
pany by  the  Ripleys  were  offered  in  evidence  in  connection  with  the 
deposition  of  one  of  the  Ripleys,  being  letterpress  copies  of  the  con- 
tract in  question  and  of  the  specifications  for  iron  delivered  to  the 
Ripleys  and  forwarded  to  the  Car  Company.  These  were  duly 
proved  to  be  copies,  but  at  the  trial  it  was  objected  that  no  notice 
had  been  given  to  produce  the  originals  at  the  time  of  the  taking  of 
the  depositions.  It  was  conceded  that  timely  notice  to  produce  them 
at  the  trial  had  been  given,  and  the  Car  Company  declined  to  produce 
them,  stating  that  they  had  been  lost.  We  fail  to  appreciate  the 
force  of  the  objection.  The  originals  were  in  possession  of  the 
Car  Company.  They  had  been  delivered  to  them.  If  they  were  lost 
prior  to  the  taking  of  the  deposition,  notice  to  produce  would  have 
been  unavailing.  If  not  lost,  the  company  should  have  produced 
them  at  the  trial  upon  notice.  We  think  it  sufficient  that  timely 
notice  to  produce  was  given  after  the  taking  of  the  deposition  and 
before  the  trial. 

It  is  objected  that  the  copy  of  the  contract  produced  was  not 
stamped  with  the  proper  revenue  stamp  of  the  United  States,  and 
that  there  was  no  proof  that  the  originaJ  was  so  stamped.  No  such 
objection  was  presented  at  the  trial.  The  objection  was  first  urged 
upon  a  motion  for  a  new  trial.  We  are  not  at  liberty  to  review  the 
action  of  the  trial  court  in  granting  or  refusing  a  new  trial.  If  wfe 
were,  the  objection  would  still  be  too  late.  It  should  have  been  made 
when  the  document  was  offered  in  evidence.  It  would  then  have 
been  in  time  to  have  obviated  the  objection  by  stamping  the  instru- 
ment, if  a  stamp  were  necessary.  Noonan  v.  Mining  Co.,  121  U.  S. 
393, 400,  7  Sup.  Ct.  91 1  j  30  L.  Ed.  1061 ;  Patrick  v.  Graham,  132  U.  S. 
627,  629,  10  Sup.  Ct.  194,  33  L.  Ed.  460.  The  suggestion  of  counsel, 
that  through  the  ruling  or  negligence'  of  the  courts  the  revenue  of 
the  government  may  be  defeated  if  this  objection  be  not  sustained, 
is  gratuitous.  It  might  have  more  weight  if  anxiety  in  that  behalf 
had  been  earlier  exhibited  by  timely  objection. 

The  objection  to  the  introduction  of  the  memorandum  book  con- 
taining the  specifications  for  iron  ordered  under  the  contract  is 
equally  without  merit.  This  book  contained  the  original  specifica- 
tions, from  which  the  Ripleys  copied  them  to  forward  to  the  Car 
Company.  The  evidence  shows  that  it  was  the  custom  of  business 
for  the  Ripleys  thus  to  copy  them  and  to  forward  them  to  the  Car 
Company,  which  accepted  them,  and  in  part  fulfilled  the  orders  under 
the  contract.  It  is  not  a  question  of  power  in  the  Ripleys  as  agents ; 
it  is  a  question  of  the  method  of  business.  The  specifications  were 
received  and  acted  upon  by  the  Car  Company  and  by  its  lessee, 
and  it  is  quite  immaterial  through  what  channel  they  came.  It  is 
also  objected  that  the  book  was  not  admissible  under  the  pleadiilgs, 
"being  a  variance  from  the  contract  alleged.*'    If  there  be  a  variance. 
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the  objection  is  untenable,  because  it  does  not  indicate  to  the  court 
in  what  the  variance  consists,  "so  as  to  enable  the  court  to  pass  upon 
the  question  intelligently,  and  also  to  enable  the  plaintiff  to  so  amend 
his  pleading  as  to  make  it  conform  to  the  evidence,  and  thus  avoid 
defeat  upon  a  point  in  no  way  involving  the  merits  of  his  claim.'* 
Cozzens  v.  Brick  Co.,  i66  111.  213,  220,  46  N.  E.  788. 

It  is  also  objected  that  the  court  erred  in  admitting  a  telegram  sent 
by  the  general  manager  of  the  Car  Company  to  the' manager  of  the 
mill  at  Anniston  in  the  latter  part  of  June,  1899,  after  the  transfer  of 
the  mill,  with  respect  to  delivery  of  iron  to  another  party.  Ripley 
sought  an  interview  with  the  general  manager  of  the  Car  Company 
relative  to  his  position  in  view  of  the  lease  of  the  plant  to  the  South- 
ern  Company  and  the  effect  the  change  would  have  upon  the  fulfill- 
ment of  the  contracts  which  he  had  made  for  the  Car  Company  with 
the  St.  Louis  parties.  The  manager  of  the  Car  Company,  in  view  of 
the  delay  by  the  Southern  Company  in  filling  the  Car  Company's  con- 
tracts, sent  the  dispatch  urging  expedition.  It  had  not  reference,  it 
is  true,  to  the  contract  in  suit,  but  to  a  similar  contract  with  another 
party.  If  the  evidence  was  irrelevant,  the  error  was  harmless.  It 
could. not  affect  the  verdict  one  way  or  the  other.  We  are,  however, 
of  opinion  that  it  was  competent  as  a  circumstance,  in  connection  with 
the  conversation,  touching  the  question  of  the  defense  of  novation. 

The  next  objection  to  be  considered  has  reference  to  the  exclusion 
of  the  lease  executed  by  the  Car  Company  to  the  Southern  Company, 
which  contained  the  agreement  of  the  latter  company  10  fulfill  the 
contract  of  the  Car  Company  with  the  Wagon  Company.  This  lease 
was  at  first  admitted  in  evidence,  and,  after  further  testimony  had 
been  taken,  the  court  seems  to  have  considered  it  incompetent  upon 
the  ground  that  the  Wagon  Company  was  not  bound  by  the  terms  of 
it  "any  further  than  there  may  have  been  a  novation  there,  and  that 
should  be  shown  by  the  act  of  the  parties."  The  court  seemed  to  be 
of  opinion  that  the  fact  of  the  transfer  of  the  plant  and  the  whole 
business  was  proven,  and  that  the  fact  so  proven  was  sufficient.  We 
are  of  opinion  that  the  lease  should  not  have  been  excluded.  It 
spoke  the  agreement  of  the  Southern  Company  with  the  Car  Com- 
pany to  assume*  and  perform  the  latter's  contract  with  the  Wagon 
Company.  It  is  true  that  the  latter  company  was  not  bound  by  its 
terms  unless  it  had  accepted  the  substitute  and  discharged  the  Car 
Company  from  liability  under  the  contract.  The  contract  of  lease 
was,  however,  a  link  in  the  chain  of  evidence  to  establish  the  defense 
of  novation ;  for  it  was  the  writing  speaking  an  assumption  of  lia- 
bility by  the  Southern  Company.  We  are  of  opinion,  however,  that 
the  error  was  a  harmless  one ;  that  the  evidence,  treating  the  lease  as 
before  us,  is  wholly  insufficient  to  establish  a  novation.  In  Bag  Co. 
V.  Van  Nortwick,  3  C.  C.  A.  274,  52  Fed.  752,  we  had  occasion  to  con- 
sider the  principles  upon  which  the  doctrine  of  novation  is  founded, 
and  we  declared  that  assumption  of  liability  is  not  novation,  unless 
there  concur  the  consent  of  the  one  party  to  accept  the  substitute  in 
lieu  of  the  other  party  to  the  original  contract,  and  a  discharge  of 
the  latter.  There  must  be  consent  by  the  creditor  to  take  the  new 
debtor  as  his  sole  security  and  to  extinguish  the  claim  against  the 
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former  debtor.  Butterfield  v.  Hartshorn,  7  N.  H.  345,  26  Am.  Dec. 
741.  Such  consent  is  not  to  be  implied  merely  from  the  performance 
of  the  contract  by  the  substitute,  for  that  might  well  consist  with  the 
continued  liability  of  the  original  party,  the  substitute  acting  for  that 
purpose  in  the  capacity  of  agent  for  the  original  obligor.  Nor  does 
payment  by  the  Wagon  Company  to  the  Southern  Company  prove 
a  novation.  The  Car  Company,  by  its  lease  to  the  Southern  Com- 
pany, had  put  it  out  of  its  power  to  perform  the  contract.  It  sought 
to  protect  itself  by  agreement  with  the  lessee  to  make  and  deliver 
to  the  Wagon  Company  the  undelivered  part  of  the  iron  contracted. 
In  no  other  way  could  the  contract  have  been  performed.  The 
Southern  Company  was  entitled  to  receive  payment  for  the  iron  it 
should  thus  manufacture  and  deliver.  Payment  to  the  Southern 
Company  does  not  prove  consent  by  the  Wagon  Company  to  a  dis- 
charge of  the  liability  of  the  Car  Company.  There  must  be  some- 
thing more, — some  evidence  speaking  an  agreement  between  the 
original  parties  to  the  contract  to  discharge  the  original  obligor  from 
liability  and  to  accept  the  substitute.  We  fail  to  discover  sufficient 
evidence  in  this  record  proving  such  agreement.  There  is  no  evi- 
dence that  the  Car  Company  ever  sought  to  be  released  from  its  lia- 
bility, or  that  the  Wagon  Company  was  ever  asked  to  accept  the 
Southern  Company  as  a  substitute.  There  is  no  direct  evidence 
upon  this  point,  or  any  evidence  from  which  an  agreement  in  that 
respect  could  be  implied.  Indeed,  the  declarations  of  the  chief  officer 
of  the  Car  Company,  subsequent  to  the  transfer  of  the  mills,  clearly 
establishes  that  he  then  recognized  the  continued  liability  of  the 
Car  Company  to  respond  for  any  failure  in  the  performance  of  the 
contract.  We  think  a  direction  of  a  verdict  in  favor  of  the  Wagon 
Company  upon  the  defense  of  novation  would  have  been  entirely 
proper  if  the  lease  had  not  been  excluded.  The  error  was  therefore 
harmless. 

The  Car  Company  at  the  conclusion  of  the  evidence  preferred  eight 
distinct  requests  to  charge  the  jury,  to  which  there  was  a  single  ex- 
ception. It  is  established — ^in  the  federal  courts  at  least — that  an 
exception  to  rulings  in  gross  is  not  available  if  any  one  of  them  be 
good.  The  first  of  these  requests  is  that  the  court  instruct  the  jury 
to  find  a  verdict  upon  each  count  in  the  declaration.  The  practice 
contended  for  by  counsel  applies,  we  think,  only  when  counts  con- 
tain different  causes  of  action;  but  here  the  subject-matter  in  the 
different  counts  is  the  same,  stated  in  a  ^different  manner  in  different 
counts.  A  finding  upon  any  one  of  the  counts  would  be  a  bar  to 
further  recovery  upon  any  other  count,  and  a  general  verdict  is  suf- 
ficient. 

There  is  no  other  exception  which  merits  special  consideration. 
The  trial  was  fairly  conducted,  and  the  verdict  fully  warranted  by 
the  evidence. 

The  judgment  is  affirmed. 
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PISH  ▼.  HAMILTON. 
(Cnrcnlt  Ooort  of  Appeals,  Second  Glrcalt    December  9,  100t| 

No.  17. 

Oalb— CoNBTBUcnoir  o»  CJontbact. 

Bought  and  sold  notes,  evidiencing  a  contract  for  the  purchase  and 
sale  of  goods  to  be  manufactured  by.  the  seller,  contained  a  line  reading: 
"Delivery:  Dec.,  '»8,  &  Jan.,  '99;*'  the  word  "delivery"  being  printed. 
Immediately  below,  and  close  to  such  line,  was  printed  in  small  type 
the  provision,  ^'Barring  fires,  strikes  &  other  unavoidable  casualties." 
Held,  that  such  provision  applied  only  to  the  time  of  delivery,  and  that 
a  strike  which  kept  the  seller's  mill  closed  during  December  and  January 
did  not  terminate  the  contract,  but  left  the  seller  bound  to  deliver  the 
goods  within  a  reasonable  time  thereafttf. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

Before  WALLACE,  Circuit  Judge,  and  TOWNSEND,  District 
Judge. 

Charles  I.  McBumey,  for  plaintiff  in  error. 
E.  N.  &  T.  M.  Taft,  for  defendant  in  error. 

TOWNSEND,  District  Judge.  This  cause  comes  here  upon  ap- 
peal from  a  judgment  of  the  circuit  court.  Southern  district  of  New 
York,  entered  upon  a  verdict  directed  in  favor  of  defendant  in 
error,  who  was  plaintiff  below.  The  action  was  brought  to  re- 
cover on  a  contract  evidenced  by  bought  and  sold  notes,  which,  mu- 
tatis mutandis,  were  identical.  The  following  is  a  copy  of  the 
bought  note: 

New  York,  October  79,  ]886w 

Messrs.  Geor^  HamUton:  We  have  bought  for  your  account  from  Mesam 
WUliam  Fish,  Jr.,  &  Co.: 

600  bales  King  AA  900  yard  brown  sheetinga, 

20  pes.  40  yds. 

8%c.  per  yard. 
[10  cent  revenue  stampj 

Shipping  mark: 

Z  O 

<E> 

A.  A. 

Shanghai 
1/600 
Hade  in  U.  8.  Jb 
Packing:  In  single  wrappers. 
Delivery:  Dec.,  '08,  &  Jan.,  '00. 

Barxinff  fires,  utriYm,  and  oUier  naaToidabto  cmmialttsit 
Tnrms:  Net  cash. 

Remarks:  If  goods  be  shipped  dtarect  from  mlU  a  rebate  of  STe:  per  100 
gross  weight  to  be  allowed  the  buyers;  also  10c.  per  bale  ctge. 

Faithfully  yours,  fi.  D.  Cordes  &  GO. 

A  strike  occurred  at  the  mill  where  the  goods  were  to  be  made» 
commencing  on  November  2i,  1898,  and  continuing  until  February 
I,  1899,  during  which  time  no  goods  were  produced  from  said  mill. 
The  defendant  claimed  that  said  strike,  and  his  inability  to  produce 
the  goods  during  said  period,  terminated  said  contract^  and  he  re* 
fused  to  make  any  delivery  thereunder.  ^y,...^.., ^.€ 
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Memorandiam. 

The  single  question  is  whether  the  words  "Barring  fires,  strikes, 
and  other  unavoidable  casualties,"  aflfect  the  whole  contract,  or 
merely  the  time  of  deHvery.  They  are  printed  in  smaller  and  differ- 
ent type,  and  are  inserted  under  and  close  to  the  line  commencing 
with  the  printed  word  "Delivery,"  at  a  point  further  to  the  right 
than  any  other  printed  provision  of  the  contract,  except  one,  which 
one  is  manifestly  intended  to  apply  to  the  printed  word  before  it. 
If  the  parties  had  intended  that  this  provision  might  avoid  the  whole 
contract,  they  would  naturally  have  inserted  it  after  the  statement 
of  agreement  for  purchase,  or  at  the  bottom  of  the  note.  We  con- 
cur in  the  opinion  of  the  court  below  that  the  provision  affects  the 
terms  of  delivery  only,  and  that  the  seller  was  bound  to  deliver 
within  a  reasonable  time  after  the  termination  of  the  strike. 

The  judgment  is  affirmed. 


GREEN  et  al.  v.  AMERICAN  COTTON  CO. 
(Circuit  Court,  W.  D.  Tennessee.    December  30.  1901.) 

1.  Breach  of  Contract— Akbitration— Condition  Precedent — Declaration. 
Where,  in  an  action  for  damages  for  breach  of  a  contract  In  which  it 
was  agreed  that  matters  of  difference  should  be  submitted  ta  arbitra- 
tion. It  Is  averred  that  plaintiff  offered  to  arbitrate  as  so  provided,  and 
that  defendant  refused,  a  demurrer  to  the  declaration,  on  the  ground 
that  arbitration  was  a  condition  precedent  to  an  action,  should  be  over- 
ruled. 

8.  Same— Implied  Terms. 

Where  a  contract  provided  that,  In  case  of  disagreement,  the  matter 
was  to  be  submitted  to  arbitration  by  mutual  agreement  or,  falling 
that,  of  exchange  arbitration  committee,  but  did  not  In  terms  prohibit 
the  bringing  an  action  until  arbitration  has  been  had  or  offered,  such 
condition  Is  not  necessarily  Implied,  and  a  declaration  for  breach  of 
such  contract,  which  fails  to  allege  arbitration  or  an  offer  to  arbitrate, 
is  not  demurrable  on  that  ground. 

At  Law.     On  demurrer  to  amended  declaration. 

Damages  for  breach  of  two  contracts.  In  the  one  plaintiffs  agreed  to  use 
defendant's  patented  compress  for  making  round  lap  cotton  bales.  In  the 
other  defendant  agreed,  at  fixed  graded  prices,  to  buy  all  the  cotton  com- 
pressed by  the  plaintiffs.  Among  numerous  stipulations  carefully  regulating 
these  dealings  was  one  for  that  classification  of  the  cotton  upon  which  the 
prices  to  be  paid  depended,  and,  If  the  parties  disagreed  about  this  classifi- 
cation, it  was  to  be  submitted  to  arbitration,  as  provided  in  the  stipulation. 
There  was  no  express  provision  that  suit  should  not  be  brought  until  arbi- 
tration had,  but  the  defendant  demurred  to  the  declaration,  upon  the  ground 
that  such  a  limitation  necessarily  was  to  be  implied  from  the  structure  of 
the  contract  and  Its  numerous  provisions,  so  elaborately  defining  the  dealings 
upon  the  basis  of  an  arbitration  If  the  prices  were  not  agreed  by  the  parties. 

McFarland  &  Neblett,  for  the  demurrer. 
•  Pierson  &  Ewing,  opposed. 

HAMMOND,  J.  (after  stating  the  facts).  The  averment  in  the 
amended  declaration  that  the  plaintiff  offered  to  arbitrate  as  provided 
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in  the  contract,  and  that  the  defendant  company  refused.  Is  over- 
looked by  the  demurrer  and  the  argument.  That,  of  itself,  results  in 
overruling  it. 

But,  apart  from  this,  it  should  be  overruled.  It  is  conceded  that 
the  contract  does  not  in  terms  prohibit  the  bringing  of  a  suit  until 
arbitration  has  been  had  or  offered,  but  it  is  contended  that  such  is 
the  necessary  implication  from  the  contract.  The  argument  in  favor 
of  such  an  implication  is  one  which  only  shows  thai  it  would  have 
been  wise  to  insert  that  stipulation  in  such  a  contract  as  this,  not  that 
it  has  been  done  by  the  terms  relating  to  the  arbitration.  The  impli- 
cation that  is  established  by  the  law  is  that  which  necessarily  results 
from  the  words  of  the  contract,  not  one  indicated  as  desirable  merely 
by  its  other  characteristics.  It  is  always  open  to  parties  to  "imply" 
anything  they  may  desire  or  that  would  seem  advisable  about  their 
contracts,  but  the  necessary  implication  of  the  law  is  that  only  which 
is  so  plain  that  a  contrary  intention  cannot  be  supposed.  It  is  tanta- 
mount to  a  direct  expression  only  because  nothing  else  is  inferable. 
The  law  does  not  favor  stipulations  limiting  thfe  ordinary  right  to  sue. 
While  it  permits  them,  if  there  be  not  otherwise  a  clear  intention 
manifested  to  that  end  the  absence  of  an  express  avowal  of  it  is 
conclusive  against  the  restrictive  conception  of  the  contract.  A  nec- 
essary implication  is  always  quite  as  obvious  from  the  terms  of  the 
contract  as  if  the  words  expressed  it  in  fact.  15  Enc.  (2d  Ed.)  1074. 
Rhode  Island  v.  Massachusetts,  12  Pet.  657,  723,  9  L.  Ed.  1233,  1260^ 
where  the  words  are  defined  thus: 

'^uch  Is  the  sense  In  which  the  common  expression  is  used  In  the  bookfl» 
'express  words  or  necessary  implication,' — such  as  arises  on  the  words, 
taken  in  connection  with  other  sources  of  construction,  but  not  conjecture, 
supposition,  or  mere  reasoning  on  the  meaning  or  intention  of  the  writing.** 

Hudson  Canal  Co.  v.  Pennsylvania  Coal  Co.,  8  Wall.  276,  288,  19 
L.  Ed.  349,  353,  which  thus  explains  the  meaning  of  the  words : 

''Undoubtedly  necessary  implication  Is  as  much  a  part  of  an  instrument 
as  if  that  which  is  so  implied  was  plainly  expressed;  but  omissions  or  de- 
fects in  written  instruments  cannot  be  supplied  by  virtue  of  that  rule  unless 
the  implication  results  from  the  language  employed  in  the  Instrument  or  is 
Indispensable  to  carry  the  Intention  of  the  parties  into  effect" 

Again,  that  court  says  in  Hawkins  v.  U.  S.,  96  U.  S.  689,  697,  24 
L.  Ed.  607,  610,  that : 

^Implied  promises  or  promises  In  law  exist  only  when  there  Is  no  exi»ess 
promise  between  the  parties, — 'Expressum  fadt  cessare  taciturn.'  Hence,  says 
Ohitty,  a  party  cannot  be  bound  by  an  implied  promise,  when  he  has  made 
an  express  contract  as  to  the  same  subject-matt^." 

Here  we  have  a  contract  which  confessedly  does  not  say  that  the 
arbitration  stipulated  for  shall  be  a  condition  precedent  to  the  bring- 
ing of  an  action  on  the  contract.    The  words  are : 

"We  will  properly  class  on  American  standard  dassiflcation  the  samples 
of  all  cotton  purchased  by  us,  and  the  balaiice  due  you  after  each  shipment 
will  be  immediately  remitted  by  check,  with  returns  of  each  teansactlon 
thus  closed  to  a  point  without  unnecessary  delay.  In  case  of  disagreement, 
classification  to  be  subject  to  arbitration  by  mutual  agreement  or,  faUing 
that,  of  exchange  arbitration  committeOc  provided  we  are  promptly  advised 
of  any  exceptions  taken  to  our  class." 
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The  court  cannot  enlarge  this  stipulation  by  any  implication. 
That  insisted  upon  is  not  a  necessary  one,  because  the  stipulation  may 
be  fully  carried  out  without  such  an  enlargement  as  is  wholly  inde- 
pendent of  this  and  all  the  other  clauses  of  the  contract.  If  there 
were  other  clauses  which,  in  connection  with  that  above  quoted, 
could  not  have  effect  without  the  proposed  enlargement,  then  the 
implication  would  be  necessary,  but  not  otherwise.  We  are  asked 
to  make  a  new  and  different  contract  by  implication,  because  one  of 
the  parties  would  now  like  to  supply  an  omission  by  that  implication. 
The  case  of  Insurance  Co.  v.  Alvord,  9  C.  C.  A.  623,  61  Fed.  752, 
cited  for  the  demurrer,  fully  sustains  the  position  here  taken ;  for  in 
that  case  the  court  refused  to  supply  the  omission  by  implication  on 
words  not  more  barren  than  those  we  have  here.  Both  counsel  cite 
only  insurance  cases,  where,  indeed,  this  stipulation  is  most  usually 
found ;  but  this  contract  is  not  more  favorable  to  the  proposed  im- 
plication, nor  as  much  so,  I  think,  as  that  in  Hamilton  v.  Insurance 
Co.,  137  U.  S.  370,  II  Sup.  Ct.  133,  34  L.  Ed.  708,  where  the  impli- 
cation was  denied,  as  it  was  in  the  case  of  The  Excelsior,  123  U.  S. 
40,  8  Sup.  Ct.  33,  31  L.  Ed.  75;  Hawkins  v.  U.  S.,  96  U.  S.  697,  24 
L.  Ed.  607. 

In  Smith  v.  Association  (C.  C.)  51  Fed.  526,  522,  the  learned  judge, 
referring  to  a  clause  like  this,  states  the  principle  which  commends 
Itself  most  strongly  to  my  own  judgment : 

"It  is  silent  as  to  the  effect  of  a  refusal  by  the  assured  to  arbitrate.  The 
court  ought  not  to  read  into  it  a  condition  not  written  therein  by  the  parties, 
which  shall  oust  the  court  of  its  ordinary  jurisdiction." 

While  I  do  not  deny  that  such  a  stipulation  may  become  a  condi- 
tion precedent  by  an  intention  implied  for  that  purpose,  I  do  say  that 
the  courts  will  not,  on  the  above  principle,  favor  such  an  implication, 
but  reject  it,  except  where  it  is  imperatively  a  necessary  one. 

The  case  of  Hudmon  v.  Cuyas,  6  C.  C.  A.  381,  57  Fed.  355,  is  more 
like  this  than  the  insurance  cases.  There  the  defense  was  set  up  by 
plea,  and  it  failed  upon  the  trial,  just  why  does  not  appear,  but  pre- 
sumably because  the  particular  stipulation  was  not  a  condition 
precedent,  though  possibly  the  plea  might  have  failed  in  other  re- 
spects. A  comparison  of  the  two  pleas  in  which  the  defense  was 
made  indicates  that  an  implication  was  relied  on  rather  than  an 
express  stipulation,  and  that  the  implication  was  denied.  However 
that  may  be,  the  report  shows  that  the  defense  did  not  prevail  in  that 
case,  which  in  its  facts  is  more  analogous  to  this  than  are  insurance 
cases  so  much  relied  upon  by  both  sides  here. 

The  plaintiff  relies  on  the  case  of  Palatine  Ins.  Co.  v.  Morton- 
Scott-Robertson  Co.,  106  Tenn.  558,  568-575,  61  S.  W.  787,  where 
the  arbitration  clause  of  an  insurance  policy  was  held  impliedly  to 
be  a  condition  precedent.  The  difference  between  that  contract  and 
this  is  so  obvious,  however,  as  scarcely  to  need  further  remark. 
There  it  was  an  express  provision  that  no  suit  should  be  brought 
"until  after  full  compliance  by  the  insured  with  all  the  foregoing  re- 
quirements," including,  of  course,  that  for  arbitration.  This  case  is 
more  like  that  of  Manufacturing  Co.  v.  Collier,  91  Tenn.  525,  19  S» 
W.  672,  30  Am.  St.  Rep.  898,  where,  in  the  absence  of  such  a  clause 


Digitized  by 


Google 


746  112  FEDERAL  REPORTER. 

as  that  just  quoted,  or, anything  like  it,  the  implication  insisted  on 
here  was  denied. 
Demurrer  overruled. 


YOST,  County  Treasurer,  v.  LAKE  ERIE  TRANSP.  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    December  16,  1901.) 

No.  959. 

1.  Taxation — Jdrisdtction  op  State— Situs  op  Personal  Property. 

To  enable  a  state  to  impose  a  valid  tax  upon  personal  property,  It  must 
have  Jurisdiction  over  the  owner,  or  the  property  must  have  acquired  a 
situs  therein,  separate  from  the  owner's  domicile,  for  the  purposes  of 
taxation. 

a.  Sake— Reoistrrbd  Vessels  Engaged  ih  Interstate  Comherce'-Sitds  fob 
Taxation. 

Vessels  engaged  In  Interstate  or  foreign  commerce,  owned  by  a  corpo- 
ration of  a  state,  which  are  registered  under  the  laws  of  the  United 
States,  and  have  the  name  of  their  home  port  in  such  state  painted  on 
their  stern,  as  required  by  Rev.  St  f  4178,  have  their  situs,  for  the  pur- 
poses of  taxation,  at  such  home  port  and  cannot  be  taxed  as  property  in 
another  state. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  North- 
ern District  of  Ohio. 

Henry  B.  Thompson,  for  plaintiff  in  error, 

Alexander  L.  Smith  and  Harvey  D.  Goulder,  for  defendant  in 
error. 

Before  LURTON,  DAY,  and  SEVERENS,  Circuit  Judges. 

LURTON,  Circuit  Judge.  This  case  involves  the  situs  for  pur- 
poses of  local  taxation  of  vessel  property  owned  by  a  Michigan  cor- 
poration. The  action  was  brought  under  section  2781,  Rev.  St. 
Ohio,  by  the  treasurer  of  Lucas  county,  Ohio,  in  a  common  pleas 
court  of  Lucas  county,  to  recover  a  judgment  for  $33j96i.33  alleged 
to  be  due  for  taxes  assessed  against  the  Lake  Erie  Transportation 
Company,  a  corporation  organized  under  the  laws  of  Michigan,  as 
the  owner  of  four  lake  steamers.  The  taxes  claimed  were  for  the 
years  1893  to  1898,  inclusive,  and  include  a  penalty  of  50  per  cent. 
The  petition  also  sought  to  collect  $1,698,07  as  an  additional  col- 
lection fee  due  to  the  plaintiff.  The  suit  was  removed,  upon  di- 
versity of  citizenship,  to  the  circuit  court  of  the  United  States  for 
the  Western  division  of  the  Northern  district  of  Ohio.  The  defend- 
ant denied  its  liability  to  be  assessed  in  Ohio  upon  its  said  prop- 
erty. The  issues  were  submitted  to  a  jury,  who,  by  direction  of 
the  court,  returned  a  verdict  for  the  defendant.  The  effort  of  the 
Ohio  taxing  officers  is  not  to  tax  the  steamers  owned  by  the  Lake 
Erie  Transportation  Company  through  the  owning  corporation,  for 
that  is  confessedly  a  corporation  organized  under  the  law  of  Michi- 
gan, and  therefore  domiciled  in  that  state,  but  to  tax  the  steamers 
themselves  as  tangible  personal  property  which  has  acquired  an 
actual  situs  at  Toledo,  in  Ohio,  a  situs  for  purpose  of  taxation 
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wholly  independent  of  the  domicile  of  the  owning  corporation.  It 
is  not  denied  that,  unless  either  the  property  or  its  owner  was  within 
the  state  of  Ohio,  the  state  was  without  jurisdiction  to  tax  either 
the  one  or  the  other.  "When  there  is  jurisdiction  neither  as  to  per- 
son nor  property,  the  imposition  of  a  tax  would  be  ultra  vires  and 
void.  If  the  legislature  of  a  state  should  enact  that  the  ckizens 
or  property  of  another  state  or  country  should  be  taxed  in  the 
same  manner  as  the  persons  and  property  within  its  own  limits  and 
subject  to  its  authority,  or  in  any  other  manner  whatsoever,  such 
a  law  would  be  as  much  a  nullity  as  if  in  conflict  with  the  most  ex- 
plicit constitutional  inhibition.  Jurisdiction  is  as  necessary  to^  valid 
legislative  as  to  valid  judicial  action."  City  of  St  Louis,  v.  Wiggins 
Ferry  Co.,  ii  Wall.  423,  430,  20  L.  Ed.  192. 

For  many  purposes  tangible  personal  property  is  deemed  to  have 
no  situs  apart  from  its  owner.  But  this  fiction  is  always  made  to 
yield  where  the  purposes  of  justice  require  that  the  actual  status 
of  the  movable  be  regarded,  as  where  dominion  is  asserted  by  the 
government  of  the  place  of  actual  situation  of  such  property.  Walk- 
er V.  Jack,  31  C.  C.  A.  462,  88  Fed.  576;  Green  v.  Van  Buskirk,  7 
Wall.  139,  150,  19  L.  Ed.  109;  Pullman's  Palace  Car  Co.  v.  Penn- 
sylvania, 141  U.  S.  18,  22,  II  Sup.  Ct.  876,  878,  35  L.  Ed.  613,  616. 
In  the  case  last,  cited  it  was  said : 

••For  purposes  of  taxation,  as  has  been  repeatedly  held  by  this  court,  per- 
sonal property  may  be  separated  from  its  owner,  and  he  may  be  taxed  on  its 
account  at  the  place  where  it  is,  although  not  the  place  of  his  own  domicile, 
and  even  if  he  is  not  a  citla&en  or  resident  of  the  state  which  imposes  the  tax." 

The  vessels  upon  account  of  which  the  defendant  is  sought  to 
he  taxed  are  four  lake  steamers  which  have  for  many  years  been 
engaged  in  interstate  commerce  on  the  Great  Lakes.  They  are  all 
owned  by  the  Erie  Transportation  Company,  a  duly-organized  cor- 
poration of  the  state  of  Michigan.  The  general  office  of  that  cor- 
poration is  stated  in  its  certificate  of  incorporation,  as  required  by 
the  law  of  Michigan,  to  be  Monroe,  in  said  state.  The  vessels 
themselves  all  hail  from  the  port  of  Monroe,  and  their  names  and 
home  port  are  painted  on  the  stem,  as  required  by  sections  4178, 
4334,  Rev.  St.  U.  S.  The  vessels  are  registered  at  Detroit,  in  the 
state  of  Michigan;  Detroit  being  a  place  within  the  collection  dis- 
trict which  includes  Monroe,  the  home  port.  Rev.  St.  U.  S.  §  4141. 
The  mere  fact  that  property  is  employed  in  intefstate  commerce 
will  not  prevent  a  state  from  taxing  it  as  other  property  within  its 
dominion  and  jurisdiction.  Sanford  v.  Poe,  16  C.  C.  A.  305,  69 
Fed.  546;  Delaware  R.  Tax,  18  Wall.  232,  21  L.  Ed.  888;  Western 
Union  Tel.  Co.  v.  Massachusetts,  125  U.  S.  530,  539,  8  Sup.  Ct.  961, 
31  L.  Ed.  790 ;  Pullman's  Palace  Car  Co.  v.  Pennsylvania,  141  if.  S. 
18,  23,  II  Sup.  Ct.  876,  35  L.  Ed.  613;  Adams  Express  Co.  v.  Ohio, 
165  U,  S.  194, 17  Sup.  Ct.  305,  41  L.  Ed.  683. 

But  in  the  examination  of  the  question  as  to  whether  movable 
property  has  acquired  a  situs  at  a  place  not  the  domicile  of  the 
owner  a  very  obvious  distinction  must  be  recognized  between  ves- 
sel property  engaged  in  the  navigation  of  interstate  waters  and 
other  tangible  personal  property  having  a  permanent  situs.    Thus, 


Digitized  by 


Google      _ 


748  112  FBDBRAIj  aBFORTBB. 

apart  from  the  rule  that  personal  property  follows  its  owner,  con- 
gress has  given  to  vessel  property  a  situs  or  home  port  by  the  pro- 
visions of  sections  4178,  4141,  Rev.  St.  By  section  4178  every  regis- 
tered vessel  is  required  to  have  the  name  of  her  home  port  painted 
legibly  on  her  stern ;  and  by  section  4141  the  port  to  which  such 
vessel  belongs  is  defined  as  being  that  port  "at  or  nearest  to  which 
the  owner,  if  there  be  but  one,  or,  if  more  than  one,  the  husband 
or  acting  and  managing  owner  of  such  vessel,  usually  resides." 
These  vessels  had  but  one  owner,  the  Erie  Transportation  Com- 
pany. That  corporation  must  reside  within  the  state  of  Michigan. 
*'A  corporation  may. do  business  elsewhere,  but  it  must  reside  at 
home."  By  the  local  law  of  Michigan  it  is  deemed,  for  the  pur- 
poses of  the  state,  to  have  its  habitat  or  domicile  at  a  place  fixed 
by  the  articles  of  incorporation.  That  place  was  Monroe,  and  the 
port  "at  or  nearest  to  which  the  owner  *  *  *  usually  resides" 
is  the  port  of  Monroe.  Accordingly,  the  port  of  Monroe  is  by  the 
act  of  congress  the  home  port  of  these  vessels  and  their  situs  as 
fixed  by  the  act  of  congress. 

But  vessels  intended  for  interstate  or  foreign  commerce  are  not 
constructed  or  acquired  for  the  purpose  of  remaining  in  their  home 
or  any  other  port.  Their  value  consists  in  their  use  in  actual  navi- 
gation, and  their  presence  in  port  is,  in  the  very  nature  of  the  prop- 
erty, incidental  and  temporary.  This  distinction  between  vessel 
property  and  other  movables  is  of  controlling  importance  in  deter- 
mining the  domicile  of  registered  water  craft  engaged  in  interstate 
and  foreign  commerce  for  purposes  of  taxation,  and  the  rule  seems 
now  settled  in  courts  of  the  United  States,  and  by  the  weight  of 
opinion  in  the  state  courts,  that  registered  water  craft  engaged 
actually  in  interstate  or  foreign  commerce  are  only  subject  to  prop- 
erty taxation  at  their  home  port,  which,  under  the  act  of  congress, 
is  that  port  nearest  to  the  domicile  of  the  owner.  Rev.  St.  U.  S. 
§  4141.  Hays  V.  Steamship  Co.,  17  How.  596,  15  L.  Ed.  254;  City  of 
St.  Louis  V.  Wiggins  Ferry  Co.,  11  Wall.  423,  20  L.  Ed.  192;  Morgan 
V.  Parham,  16  Wall.  471,  21  L.  Ed.  303;  Transportation  Co.  v. 
Wheeling,  99  U.  S.  273,  25  L.  Ed.  412;  Moran  v.  City  of  New 
Orleans,  112  U.  S.  69,  5  Sup.  Ct.  38,  28  L.  Ed.  653;  Gloucester 
Ferry  Co.  v.  Pennsylvania,  1 14  U.  S.  196,  5  Sup.  Ct.  826,  29  L.  Ed. 
158;  Pullman's  Palace  Car  Co.  v.  Pennsylvania,  141  U.  S.  18,  23, 
II  Sup.  Ct.  876,*35  L.  Ed.  613;  People  v.  Commissioners  of  Taxes 
and  Assessments  for  City  and  County  of  New  York,  58  N.  Y.  242 ; 
Roberts  v.  Township  of  Charlevoix,  60  Mich.  197,  26  N.  W.  878 ; 
Johnson  Co.  v.  De  Bary-Baya  Merchants'  Line  (Fla.)  19  South.  640 ; 
Graham  v.  Township  of  St.  Joseph,  67  Mich.  652,  35  N.  W.  808. 

The  distinction  between  the  nature  of  vessel  property  engaged 
in  the  navigation  of  the  sea  or  interstate  waters  and  the  movable 
property  of  a  railroad  company  employed  in  interstate  commerce 
was  pointed  out  by  Mr.  Justice  Gray  in  Pullman's  Palace  Car  Co. 
v.  Pennsylvania,  141  U.  S.  18,  23,  11  Sup.  Ct.  876,  878,  35  L.  Ed. 
613,  616,  where  the  justice  said: 

''Ships  or  vessels,  indeed,  engaged  In  interstate  or  foreign  coumerce  upon 
tbe  high  seas,  or  other  waters  which  are  a  common  highway,  and  having 
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their  home  port,  at  which  they  are  roistered  under  the  laws  of  the  United 
States,  at  the  domicile  of  their  own^s  in  one  state,  are  not  subject  to  taxa- 
tion in  anoth^  state,  at  whose  ports  they  incidentally  and  temporarily  touch 
for  the  purpose  of  delivering  or  receiving  passengers  or  freight  But  that 
is  because  they  are  not,  in  any  proper  sense,  abiding  within  its  limits,  and 
have  no  continuous  presence  or  actual  situs  within  its  Jurisdiction,  and  there- 
fore can  be  taxed  only  at  their  legal  situs,  their  home  port  and  the  domicile 
of  their  owners.  Hays  v.  Steamship  Oo.,  17  How.  596.  15  L.  Ed.  254;  City  of 
St  Louis  V.  Wiggins  Ferry  Co.,  11  Wall.  423,  20  L.  Ed.  192;  Morgan  v. 
Parham,  16  Wall.  471,  21  L.  Ed.  303;  Wiggins  Ferry  Co.  v.  City  of  East  St 
Louis,  107  U.  S.  365,  2  Sup.  Ot  257,  27  Im  Ed.  419;  Gloucester  Ferry  Co.  v. 
Pennsylvania,  114  U.  S.  196,  5  Sup.  Ot.  826,  29  U  Ed.  158.  Between  ships 
and  vessels  having  their  situs  fixed  by  act  of  congress,  and  their  course  over 
navigable  waters,  and  touching  land  only  incidentally  and  temporarily,  and 
cars  or  vehicles  of  any  kind,  having  no  situs  so  fixed*  and  traversing  the  land 
only,  the  distinction  is  obvious." 

In  Moran  v.  City  of  New  Orleans,  112  U.  S.  69,  74,  5  Sup.  Ct. 
38,  40,  28  L.  Ed.  653,  655,  Justice  Matthews,  having  regard  to  this 
distinction  and  to  the  difference  between  a  tax  upon  vessels  as  prop- 
erty and  a  burden  otherwise  imposed,  said: 

"And  it  is  undoubtedly  true,  as  it  has  often  been  judicially  declared,  that 
vessels  engaged  in  foreign  or  interstate  commerce,  and  duly  enrolled  and  li- 
censed under  the  acts  of  congress,  may  be  taxed  by  state  authority  as  prop- 
erty; provided  the  tax  be  not  a  tonnage  duty,  is  levied  only  at  the  port  of 
registry,  and  is  valued  as  other  property  in  the  state,  without  unfavor-  - 
able  discrimination  on  account  of  its  employment.  Transportation  Co.  v. 
Wheeling.  99  U.  S.  273,  25  L.  Ed.  412;  Morgan  v.  Parham,  16  Wall.  471. 
21  L.  Ed.  308;  Hays  v.  Steamship  Oo.,  17  How.  596,  15  L.  Ed.  254;  Wlsfgtns 
Ferry  Oo.  v.  Olty  of  East  St  Louis,  107  U.  S.  365,  2  Sup.  Ot  257,  27  L. 
Ed.  419.'* 

In  Hays  v.  Steamship  Co.,  17  How.  596,  15  L.  Ed.  254,  the  ques- 
tion first  arose  as  to  the  situs  of  vessels  engaged  in  foreign  com- 
merce for  purposes  of  property  taxation.  The  vessels  in  question 
belonged  to  a  New  York  corporation,  and  were  duly  registered  in 
the  port  of  New  York  City,  which  was  their  home  port.  It  was 
sought  to  subject  these  steamships  to  taxation  in  California  as  lo- 
calized tangible  personal  property.  The  principal  office  of  the  com- 
pany was  in  New  York  City,  and  all  of  the  stockholders  of  the  com- 
pany resided  there,  and  the  vessels  were  there  registered  and  taxed 
as  local  property.  Agencies  wer^  maintained  at  San  Francisco  and 
at  other  ports,  and  a  naval  dock  and  shipyard  for  the  furnishing 
and  repair  of  the  company's  ships  was  maintained  at  Benecia,  in 
California.  The  ships  sought  to  be  taxed  as  property  having  a  situs 
in  California  were  engaged  in  the  transportation  of  passengers  and 
merchandise  between  the  city  of  New  York  and  San  Francisco,  by 
the  way  of  Panama,  and  between  San  Francisco  and  ports  in  Ore- 
gon.   The  court,  among  other  things,  said: 

"Now,  it  is  quite  apparent  that,  if  the  state  of  California  possessed  the 
authority  to  impose  the  tax  In  question,  any  other  state  in  the  Union,  into 
the  ports  of  which  the  vessels  entered  in  the  prosecution  of  their  trade  and 
business,  might  also  Impose  a  like  tax.  It  may  be  that  the  course  of  trade 
or  other  circumstances  might  not  occasion  as  great  a  delay  in  other  ports 
on  the  Pacific  as  at  the  port  of  San  Francisco.  But  this  is  a  matter  acci- 
dental, depending  on  the  amount  of  business  to  be  transacted  at  the  par- 
ticular port,  the  nature  of  it,  necessary  repairs,  etc.,  which  in  no  respect  can 
affect  the  question  as  to  the  situs  of  the  property,  in  view  of  the  right  of 
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taxation  by  the  state.  Besides,  whether  the  vessel,  leaving  her  home  port 
for  trade  and  commerce,  visits,  In  the  course  of  her  voyage  or  business, 
several  ports,  or  confines  her  operations  in  the  carrying  trade  to  one,  are 
questions  that  will  depend  upon  the  profitable  returns  of  the.  business,  and 
will  furnish  no  more  evidence  that  she  has  become  a  part  of  the  personal 
property  within  the  state  and  liable  to  taxation  at  one  port  than  at  the 
othei*s.  She  is  within  the  jurisdiction  of  all  or  any  of  them  temporarily, 
and  for  a  purpose  wholly  excluding  the  idea  of  permanently  abiding  in  the 
state  or  changing  her  home  port  Our  merchant  vessels  are  not  unfrequently 
absent  for  years,  In  the  foreign  carrying  trade,  seeking  cargo,  carrying  and 
unlading  it  from  port  to  port,  during  all  the  time  absent;  but  they  neither 
lose  their  national  character  nor  their  home  port,  as  inscribed  upon  their 
stern.  The  distinction  between  a  vessel  in  her  home  i)ort  and  when  lying  at 
a  foreign  one  or  in  the  port  of  another  state  is  familiar  in  the  admiralty 
law,  and  she  Is  subjected,  in  many  cases,  to  the  application  of  a  different 
set  of  principles.  Peyroux  v.  Howard,  7  Pet.  324,  8  L.  Ed.  700;  The  General 
Smith,  4  Wheat.  438, 4  L.  Ed.  009.  We  are  satisfied  that  the  state  of  California 
had  no  Jurisdiction  over  these  vessels  for  the  purpose  of  taxation.  They  were 
not,  properly,  abiding  within  its  limits,  so  as  to  become  incorporated  with  the 
other  personal  property  of  the  state.  They  were  there  but  temporarily  engaged 
in  lawful  trade  and  commerce  with  their  situs  at  the  home  port,  where  the 
vessels  belonged,  and  wherfe  the  owners  were  liable  to  be  taxed  for  the 
Capital  invested,  and  where  the  taxes  had  been  paid.'' 

In  Morgan  v.  Par  ham,  1 6  Wall.  472,  21  L.'Ed.  303,  it  was  held 
that  the  steamer  Frances,  owned  and  registered  in  the  port  of  New 
York,  was  not  subject  to  be  taxed  at  the  port  of  Mobile,  in  Ala- 
bama, although  it  appeared  that  she  had  been  brought  to  Mobile 
five  years  before,  and  had  from  that  time  been,  with  other  vessels, 
one  of  a  coast  line  plying  daily  between  Mobile  and  New  Orleans, 
and  had  been  enrolled  at  Mobile  as  a  coaster.  It  appeared  that 
while  the  owner  of  the  vessel  continued  to  reside  in  New  York  the 
master  of  the  Frances  resided  at  Mobile,  and  that  an  agent  of  the 
vessel  had  an  office  at  Mobile,  and  had  there  assistants,  but  that 
the  Mobile  agency  was  subordinate  to  a  superior  agent  residing  in 
New  Orleans,  who  employed  and  paid  the  captain  and  other  officers 
of  the  vessel.  After  holding  that  the  status  of  the  vessel  had  not 
been  affected  as  a  vessel  registered  at  the  port  of  the  domicile  of 
her  owner  by  her  enrollment  as  a  coaster  at  Mobile,  and  that  the 
latter  act  in  no  way  gave  her  a  local  situs  for  purposes  of  taxation, 
the  court  said: 

"It  is  the  opinion  of  the  court  that  the  state  of  Alabama  had  no  juris- 
diction over  this  vessel  for  the  purpose  of  taxation,  for  the  reason  that  It 
had  not  become  incorporated  into  the  personal  property  of  that  state,  but 
was  there  temporarily  only,  and  that  it  was  engaged  in  lawful  commerce 
between  the  states  with  its  situs  at  the  home  port  of  New  York,  where  it 
belonged  and  where  its  owner  was  liable  to  be  taxed  for  Its  value.  The 
case  of  Hays  v.  Steamship  Co.  is  decisive  of  the  case  before  us.  •  •  ♦ 
This  vessel  (the  Frances)  remained  the  property  of  the  plaintiff,  with  her 
home  port  at  New  York,  and  had  never  become  blended  with  the  commerce 
and  property  of  the  state  of  Alabama,  within  the  principles  of  People  v. 
Commissioners  of  Taxes  and  Assessments  of  City  and  County  of  New  YoiiiL 
The  vessel  touches  triweekly  or  daily  at  Mobile,  and  the  same  at  New 
Orleans.  If  her  regular  route  were  from  New  Orleans  to  Mobile,  thence  to 
St.  Augustine,  thence  to  Savannah,  thence  to  Charleston,  and  returning  by 
tiie  same  course,  the  case  would  be  no  different.  She  would  be  engag^  in 
interstate  commerce,  with  her  home  port  still  remaining  imchanged,  and 
the  property  continuing  unmixed  with  the  permanent  property  of  either 
state.    Her  right  to  trade  at  each  of  those  ports  without  molestation  by 
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either. of  these  states  Is  secured  by  the  constitution  of  the  United  States. 
The  federal  authority  has  been  exerted  by  the  passage  of  the  navigation 
laws  and  the  Issuing  of  a  coasting  license  to  this  vessel.  All  state  inter- 
ference is  thereby  excluded.  Whether  the  steamer  Frances  was  actually 
taxed  In  New  York  during  the  years  1866  and  1867  is  not  shown  by  the  case. 
It  Is  not  important.  She  was  liable  to  taxation  there.  That  state  alone  had 
dominion  over  her  for  that  purpose.  Alabama  had  no  more  power  to  tax  her 
or  her  owner  than  had  Louisiana,  or  than  Florida,  Georgia,  and  South  Caro- 
lina would  have  had  In  the  case  I  have  supposed.'' 

The  weight  of  opinion  in  the  state  courts  gives  support  to  the 
general  rule  we  have  stated.  Graham  v.  Township  of  St.  Joseph, 
67  Mich.  652,  35  N.  W.  808;  People  v.  Commissioners  of  Taxes 
and  Assessments  for  City  and  County  of  New  York,  58  N.  Y.  242 ; 
Johnson  v.  De  Bary-Baya  Merchants'  Line  (Fla.)  19  South.  640. 
National  Dredging  Co.  v.  State,  99  Ala.  462,  12  South.  720,  has 
been  cited  as  holding  a  different  rule.  A  tax  imposed  by  Alabama 
upon  a  dredging  boat,  five  mud  scows,  and  a  tug  boat,  used  in  con- 
nection with  the  scows  and  dredging  boat,  was  held  to  be  valid 
notwithstanding  the  boats  were  owned  in  Delaware,  and  that  the 
tug  was  registered  at  the  port  of  Wilmington.  The  ground  of  the 
decision  was  that  the  property  was  permanently  located  and  used 
for  dredging  purposes  wholly  within  the  state  of  Alabama,  The 
Alabama  court  undertook  to  distinguish  the  case  upon  its  facts  from 
the  class  of  cases  holding  that  vessel  property  engaged  in  navigating 
from  port  to  port  is  taxable  only  at  its  home  port  or  port  of  regis- 
tration. The  facts  were  peculiar,  especially  in  respect  to  the  dredg- 
ingtboat  and  mud  scow,  which  could  hardly  be  regarded  as  engaged 
in  any  kind  of  navigation,  although  capable  of  being  moved  from 
port  to  port.  The  contention  in  the  case  at  bar  in  the  court  below 
was  that  the  vessels  owned  by  the  Erie  Transportation  Company 
had  been  so  permanently  used  and  located  at  the  port  of  Toledo 
as  to  acquire  a  situs  there  as  part  of  the  local  movable  property  there 
existing.  There  was  evidence  that  a  majority  of  the  directors  and 
officers  of  the  corporation  resided  at  Toledo,  and  that  the  general 
manager  had  his  office  and  a  force  of  clerks  there.  It  was  also 
shown  that  the  steamers  generally,  though  not  always,  wintered 
at  that  port,  and  that  the  officers  and  crews  were  there  employed 
and  discharged.  It  was  also  shown  that  none  of  these  steamers 
had  ever  been  in  the  port  of  Monroe,  and  that  they  could  not  get 
nearer  than  four  or  five  miles  of  that  port,  and  that  the  only  prop- 
erty of  the  company  at  Monroe  was  a  tin  sign  on  the  office  door 
of  a  lumber  company,  and  that  since  1893  ^^^  ^  meeting  of  the  com- 
pany had  been  held  at  Monroe.  On  tide  other  hand,  it  was  shown 
that  the  steamships  in  question  were  engaged  in  navigating  be- 
tween Toledo,  in  Ohio,  and  Buffalo,  in  New  York,  though  some- 
times one  or  more  of  them  were  op>erated  between  Buffalo  and 
Lake  Superior  points,  and  between  Toledo  and  Erie,  a  Pennsylvania 
port.  It  was  also  shown  that  the  company  also  kept  an  office  and 
force  of  clerks  at  Buffalo.  It  is  clear  upon  these  facts  that  these 
boats  were  engaged  in  interstate  navigation,  and  that  their  stay  in 
port  was  incidental  and  temporary.  That  they  as  a  rule  laid  up  in 
Toledo  when,  through  the  rigpr  of  the  season,  nayigatipn  w^ 
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closed,  and  that  their  general  manager  had  his  office  there,  does  not, 
in  our  judgment,  operate  to  give  them  any  such  permanency  of  lo- 
cation as  to  subject  them  to  taxation  as  property  having  a  situs 
there. 

The  New  York  court  of  appeals  in  People  v.  Commissioners  of 
Taxes  and  Assessments  for  City  and  County  of  New  York,  58  N. 
Y.  242,  246,  in  discussing  the  uncertainty  of  the  taxing  situs  of  ves- 
sels engaged  in  interstate  or  foreign  commerce  if  the  situs  fixed 
by  the  registration  was  to  be  disregarded,  said : 

"To  determine  their  situs,  for  purposes  of  taxation,  by  their  longer  or 
shorter  stay  In  a  particular  port,  or  by  their  more  or  less  frequent  resort  to 
It,  would  Introduce  perpetual  uncertainty.  It  would  practically  subject  them 
to  taxation  in  every  port  or  exempt  them  in  all.  V^e  are  of  opinion  that  the 
rule  adopted  in  the  cases  in  the  United  States  courts,  and  followed  in  the 
Judgment  appealed  from,  is  the  better  rule,  and  is  in  accordance  with  the 
statutes  regulating  taxation  in  this  state." 

This  property  has  not  become  so  blended  with  the  business  and 
property  of  Ohio  as  to  become  a  part  of  the  mass  of  property  hav- 
ing a  local  situs  within  that  state.  They  continued  to  be  of  and  as 
in  the  state  of  Michigan,  and  are  not  subject  to  taxation  by  the 
state  of  Ohio. 

The  judgment  is  accordingly  affirmed. 


In  re  AMERICAN  BREWING  CO. 

MAGNUS  et  al.  v.  KETOHAM. 

(Circuit  Court  of  Appeals,  Seventh  Ch-cult    January  7, 1902.) 

No.  777. 

1.  Bankruptcy— Adjudication  on  Default— Conclubivbness. 

An  adjudication  of  Involuntary  bankruptcy  duly  entered  on  default 
for  want  of  an  answer  to  the  petition  Is  as  binding  on  the  bankrupt  and 
creditors  as  one  entered  upon  a  hearing,  and  Is  conclusive  of  the  com- 
mission of  the  acts  of  bankruptcy  charged  In  the  petition. 

2,  Same. 

A  petition  for  Involuntary  bankruptcy  was  filed  against  a  corporation, 
alleging  as  one  act  of  bankruptcy  that  the  corporation,  on  a  date  named, 
and  within  four  months,  suffered  and  permitted,  while  Insolvent,  a  cred- 
itor to  obtain  a  preference  through  legal  proceedings,  by  obtaining  a  judg- 
ment by  confession,  on  which  an  execution  had  been  Issued  and  levied 
on  property  of  the  corporation.  An  injunction  was  prayed  for,  and  is- 
sued, restraining  a  sale  under  such  execution.  The  judgment  creditor 
appeared  and  moved  to  dissolve  the  injunction,  and  by  agreement  It  was 
modified  to  permit  the  sheriff  to  sell  the  property  and  pay  the  proceeds 
Into  court,  to  abide  the  adjudication  of  the  rights  of  the  parties.  Neither 
the  bankrupt  nor  the  Judgment  creditor  answered  the  petition,  and  an 
adjudication  of  bankruptcy  was  subsequently  made  by  default,  in  due 
form.  Held,  that  the  adjudication  was  binding  upon  the  Judgment  cred- 
itor, and  conclusive  upon  the  question  of  the  insolvency  of  the  bankrupt 
on  the  date  when  his  judgment  was  taken,  and  hence  of  the  illegality 
of  the  preference  thereby  obtained. 

Appeal  from  the  District  Court  of  the  United  States  for  the'North- 
ern  Division  of  the  Northern  District  of  Illinois. 
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Tbere  Is  no  dispute  atx>nt  tbe  facts  In  this  case,  which  are  as  follows,  as 
exemplified  by  the  record: 

On  March  10,  1899,  John  McNnlta,  as  receiver  of  the  National  Bank  of 
Illinois,  together  with  two  others, — the  three  being  creditors  of  the  Amer* 
lean  Brewing  Company, — ^petitioned  to  have  the  brewing  company  adjudi- 
cated an  Involuntary  bankrupt  The  petition  shows  that  John  McNulta,  as 
receiver,  on  March  9,  1899,  recovered  In  the  United  States  circuit  court  a 
judgment  against  the  brewing  company  for  $27,744.20.  The  two  other  peti- 
tioners had  claims  against  the  brewing  company,  respectively,  for  $4,775 
and  $396.17;  the  total  of  the  claims  of  the  petitioners  aggregating  $32,915.37. 
The  petition  alleges  that  the  brewing  company  Is  Insolvent,  and  is  indebted 
to  the  extent  of  ovw  $900,000.  The  following  acts  of  bankruptcy  are  exT- 
pressly  charged:  (a)  That  on  February  27,  1899,  while  Insolvent,  It  permit<T 
ted  Magnus'  Sons,  one  of  whom  (August)  is  a  brother-in-law  of  George  A. 
Weiss,  president  of  the  brewing  company,  to  procure  a  judgment  by  con- 
fession in  the  superior  court  of  Oook  county  against  the  brewing  company 
for  $10,050;  that  on  that  date  an  execution  Issued,  and  was  levied  by  the 
sheriff  of  Cook  county  upon  the  personal  property  of  the  brewing  company, 
including  beer  manufactured  and  in  process  of  manufacture;  that  the  sheriff 
has  advertised  the  property  for  sale  on  March  13,  1899.  <b)  That  the  brew- 
ing company  on  February  9,  1899,  delivered  its  judgment  note  to  the  Illinois 
Trust  &  Savings  Bank,  which  bank,  at  a  time  when  the  brewing  company 
was  insolvent,  entered  judgment  thereon  in  the  superior  court  of  Gook  county 
on  March  1,  1899,  for  $2,705.18;  that  upon  that  date  execution  issued,  and 
a  levy  was  made  by  the  sheriff  on  the  same  property  as  that  levied  upon 
under  the  judgment  in  favor  of  Magnus'  Sons,  (c)  That  on  February  27, 
1899,  the  brewing  company  held  a  meeting  of  its  board  of  directors,  ''at 
which  meeting  said  board  of  directors  resolved  to  forthwith  cease  doing 
business,  with  the  intention  of  never  resuming  the  same,  and  that  the  offi- 
cers of  said  American  Brewing  Comimny  forthwith  then  and  there  aban- 
doned its  property  and  corporate  franchises;  «  *  «  that  on  said  Feb- 
ruary 27,  1899,  •  •  •  at  the  time  of  the  adoption  of  said  resolution,  said 
American  Brewing  Company  was  insolvent"  (d)  That  on  February  28.  1899. 
there  was  filed  in  the  circuit  court  of  Cook  county  a  bill  by  two  stockholders, 
owning  320  shares,  and  a  creditor  of  the  brewing  company;  one  of  said 
stockholders  (Binder)  being  a  brother-in-law  of  said  Weiss,  the  president  of 
the  brewing  company;  the  claim  of  the  creditor  (Daly),  a  driver  of  a  beer 
wagon  for  the  brewing  company,  being  for  $100.  That  immediately  upon  the 
filing  of  the  bill  the  brewing  company  consented  to  the  appointment  of  a 
receiver  by  the  state  court,  and  a  receiver  was  accordingly  appointed  on 
February  28th.  (e)  That  on  February  26,  1899,  the  brewing  company  trans- 
ferred very  valuable  property  to  the  Gottfried  Brewing  Company  of  Chicago, 
with  the  intention  to  hinder,  delay,  and  defraud  the  creditors  of  the  Amer- 
ican Brewing  Company;  that  John  H.  Weiss  is  the  president  of  the  Gott- 
fried Brewing  Company,  and  Is  the  brother  of  George  A.  Weiss,  president 
of  the  American  Brewing  Company;  that  the  good  will  of  the  American 
Company  consisted  of  its  patronage  and  customers,  with  whom  it  had  built 
up  an  annual  trade  of  70,000  barrels  of  beer;  that  on  February  26,  1899,  the 
Ajnerican  Company,  through  its  president,  George  A.  Weiss,  delivered  to  hifl 
brother  John  H.  Weiss  a  list  of  the  customers  and  trade  of  the  American 
Company,  and  transferred  and  delivered  to  the  Gottfried  0>mpany  the  good 
wUl,  trade,  and  customers  of  the  American  Company,  without  any  consid- 
eration; that  said  good  will,  trade,  and  customers  were  a  very  valuable  and 
substantial  part  of  the  property  of  the  American  Company,  and  the  acquisi- 
tion of  which  had  cost  the  American  CJompany  $350,0p0;  that  George  A. 
Weiss  immediately  associated  himself  with  the  Gottfried  Company,  and  took 
over  to  the  latter  a  number  of  the  employes  of  the  American  Ck>mpany,  in 
order  to  maintain  and  control  for  the  Gottfried  Company  the  trade  and  good 
will  transferred  to  it  by  the  American  Company;  that  in  order  to  carry  out 
this  scheme  the  Gottfried  Company,  shortly  prior  to  February  2Gth,  stocked 
the  ice  house  of  the  American  Company  with  beer  belonging  to  the  Gott- 
fried Company,  and  on  the  day  (February  28tb)  and  preceding  the  day  of  the 
112  F.— 48 
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aiing  of  the  bill  for  a  receiver  the  Gottfried  Company,  in  Its  wagons,  deliv- 
ered Its  beer  to  the  customers  of  the  American  Company. 

Upon  these  specific  grounds  the  petitioners  prayed  for  a  restraining  order 
against  the  sheriff,  Magnus*  Sons,  and  others,  and  for  the  issuance  of  a 
subpoena.  On  March  10,  1889,  the  date  the  petition  was  filed,  a  restraining 
order  as  prayed  for  issued,  and  was  served  on  the  same  day.  On  March 
17th  it  was,  upon  motion  of  solicitors  of  Magnus'  Sons,  "all  parties  in  in- 
terest consenting  thereto,"  ordered  that  the  injunctional  order  be  modified 
so  as  to  permit  the  sheriff  to  sell  the  property  levied  on,  and  that  the  net 
proceeds  of  the  sale  shall  be  paid  to  the  clerk  of  the  district  court,  *'to  abide 
the  further  adjudication  of  the  rights  of  the  parties  in  the  premises."  On 
March  10th,  the  day  the  petition  was  filed,  the  brewing  company  was  served 
with  a  subpoena.  Neither  the  sheriff,  Magnus'  Sons,  American  Brewing  Com- 
pany, nor  any  of  the  other  respondents,  answered.  Accordingly,  on  April 
5,  18©9,  the  petition  went  by  default,  and  an  order  was  entered  that  "the 
said  American  Brewing  Company  is  hereby  declared  and  adjudged  a  bank- 
rupt accordingly."  The  order  of  adjudication  followed  the  form  prescril>ed 
by  the  supreme  court  172  U.  S.  688,  18  Sup.  Ct  xxiv.,  43  L.  Ed.  1211.  On 
April  6,  1809,  the  sheriff  of  Cook  county,  pursuant  to  the  consent  order  of 
March  17th,  turned  over  to  the  clerk  of  the  United  States  district  court 
$9,756.69,  the  proceeds  of  the  sheriff's  sale.  On  October  2,  1899,  Magnus' 
Sons,  upon  their  own  motion,  were  given  leave  to  file  an  intervening  peti- 
tion, and  the  trustee  in  bankruptcy  was  directed  to  answer  the  petition 
within  16  days.  On  October  2,  1899,  Magnus'  Sons  filed  their  intervening 
petition,  in  which  they  allege  that  on  January  8,  1808,  the  brewing  company 
applied  to  the  petitioners  to  sell  to  the  brewing  company  during  the  year  fol- 
lowing malt  and  brewers'  supplies  to  the  extent  of  $10,000;  that  the  peti- 
tioners refused  to  make  such  sale  and  extend  credit  except  upon  condition 
that  the  brewing  company  should  give  petitioners  a  note,  with  power  of 
attorney  to  confess  Judgment  for  $10,000,  and  should  agree  that  petitioners 
might  at  any  time,  whenever  the  brewing  company  failed  to  pay  bills  when 
due,  at  once  enter  up  Judgment  on  the  note,  and  have  immediate  execution 
issued  and  levied,  "and  thereby  secure  a  preference  over  the  other  creditors 
of  said  American  Brewing  Company  to  the  extent  of  the  value  of  said  per- 
sonal property";  that  the  brewing  company  assented  to  said  terms,  and  gave 
its  Judgment  note  for  $10,000;  that  prior  to  February  27,  1809,  after  the 
making  of  said  agreement  petitioners  delivered  to  the  brewing  company  a 
large  amount  of  brewers'  supplies  upon  the  terms  of  said  agreement:  that 
the  value  of  the  supplies  so  delivered  was  far  In  excess  of  $10,000;  that  on 
February  27,  1899,  said  supplies  so  delivered  amounted  to  $11,000,  of  which 
$5,000  was  past  due;  that  on  February  27,  1899,  petitioners  brought  suit  on 
the  note,  and  recovered  Judgment  by  confession  thereon,  and  caused  an  ex- 
ecution to  issue  on  the  Judgment  and  a  levy  to  be  made  by  the  sheriff  upon 
the  personal  property  of  the  brewing  company;  **that  at  the  time  of  the 
making  of  tiie  aforesaid  agreement,  *  *  *  at  the  time  of  the  execution 
and  delivery  of  the  aforesaid  $10,000  note.  ♦  ♦  •  at  the  date  of  entry  of 
said  Judgment  and  at  the  date  of  said  levy  of  said  execution,  said  American 
Brewing  Company  was  solvent  and  was  a  going  concern";  that  the  sheriff 
of  Cook  county  levied  said  execution,  and  gave  notice  of  sale  for  March  13. 
1899;  that  on  March  10.  1809,  John  McNulta,  as  receiver,  and  others,  filed 
their  petition  in  the  district  court  to  have  the  brewing  company  declared 
bankrupt  and  that  on  said  date  the  district  court  ordered  a  warrant  to  Issue 
to  the  marshal  to  seize  the  property  of  the  brewing  company,  and  ordered 
that  the  sheriff  of  Cook  county  be  restrained  from  Interfering  with  the  prop- 
erty of  the  brewing  company;  that  on  March  20,  1899.  **your  petitioners 
appeared  before  said  district  court  and  moved  for  the  dissolution  of  said 
injunction;  •  •  •  thereupon,  •  •  •  by  consent  of  your  petitioners 
and  said  petitioners  in  bankruptcy."  the  district  court  modified  the  injunc- 
tion so  as  to  permit  the  sheriff  to  sell  and  pay  over  the  proceeds  of  the  sale 
to  the  clerk  of  the  district  court;  that  the  sheriff  did  sell  and  did  turn 
over  said  proceeds  to  the  district  court  clerk;  that  on  April  6,  1899,  "said 
American  Brewing  Company,  upon  the  petition,  hereinabove  mentioned,  of 
said  John  McNulta,  receiver  as  aforesaid,    •    •    •    was  declared  a  bank- 
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rupt  In  the  United  States  district  court,  but  that  neither  of  your  petitioners 
was  a  party  to  said  proceeding  or  contested  said  adjudication."  The  Inter- 
vening petition  prays  that  Ketcham,  trustee,  be  required  to  answer  the  peti- 
tion, and  that  '*upon  the  hearing  of  this  cause  the  said  fund  now  in  the 
hands  of  said  clerk  •  •  •  may  be  directed  by  this  court  to  be  turned 
over  to  your  petitioners.    •    •    ♦" 

Thereafter,  on  October  21,  1899,  Ketcham,  trustee,  filed  an  answer  to  said 
petition.  The  respondent  denies  knowledge  of  the  allegation  of  the  petition 
as  to  the  business  relations  between  petitioners  and  the  brewing  company, 
and  as  to  the  alleged  conditions  upon  which  the  Judgment  note  was  given. 
Respondent  admits  the  procurement  of  the  judgment  and  the  Issuance  and 
levy  of  execution  thereunder,  and  admits  that  the  proceeds  were  turned  m 
to  the  clerk  of  the  district  court.  Resp'^ndent  "denies  explicitly  that  the 
said  petitioners  are  entitied  to  said  fund,  and  avers  that  the  giving  of  said 
note  and  the  entry  rf  said  judgment  thereon  were  contrary  to  the  provi- 
sions of  the  general  bankruptcy  law,"  and  says.  "It  was  attempted  to  give 
said  petitioners  a  preference  over  the  other  creditors  of  said  brewing  com- 
pany." Respondent  further  states:  "That  the  American  Brewing  Company 
was  not  solvent  at  the  time  of  giving  said  note,  and  had  not  been  for  a  long 
time  before.  That  it  was  at  that  time  heavily  Indebted  to  various  unse- 
cured creditors  in  sums  aggregating  $150,000  or  more.  That  its  property 
was  incumbered  for  nearly  $900,000.  That  such  facts  were  known  to  the 
said  petitioners  at  the  time  of  taking  said  note.  *  •  •  Respondent  de- 
nies it  was  competent  for  said  petitioners  to  so  obtain  a  preferential  lien 
or  security.  •  ♦  •  That  the  taking  and  retaining  of  said  note  and  entry 
of  said  judgment  were  acts  of  bankruptcy.  ♦  •  ♦  That  said  adjudication 
in  bankruptcy  was  regularly  taken  in  this  court  on  the  6th  day  of  April, 
1899.  •  ♦  •  That,  according  to  law,  the  money  so  obtained  from  the  sale 
of  said  property  now  in  the  hands  of  the  clerk  ♦  •  •  properly  belongs 
to  him,  as  such  trustee  in  bankruptcy;  and  he  therefore  prays  that  the  said 
petition  be  dismissed,  and  that  the  clerk  be  Instructed  by  order  of  court  to 
turn  the  money  over  to  this  respondent."  On  February  18,  1900,  the  inter- 
vening petitioners,  Magnus'  Sons,  filed  a  general  replication  to  the  answer, 
and  in  their  replication,  among  other  things,  say  "that  they  will  maintain 
and  prove  their  intervening  petition  to  be  true  and  sufficient  in  the  law  to 
be  answered  unto,  •  ♦  •  all  of  which  matters  and  things  these  re- 
pliants are  ready  to  aver,  maintain,  and  prove.    ♦    •    •" 

On  February  13,  1900,  it  was  ordered  "that  the  petition  of  Magnus  et  al., 
and  the  answer  of  Frank  D.  Ketcham,  trustee,  and  the  replication  thereto." 
be  especially  referred  to  Referee  Eastman,  to  take  testimony  and  report 
conclusions.  On  July  11,  1900,  Referee  Eastman  filed  his  report,  reciting 
the  record,  and  reporting  that  no  direct  evidence  was  offered  to  show  that 
the  brewing  company  was  Insolvent  at  the  time  of  the  entry  of  the  judg- 
ment (February  27,  1899);  further,  that  Magnus'  Sons  assert  that,  because 
no  proof  was  taken  showing  such  insolvency,  the  fund  cannot  be  claimed 
by  the  trustee.  The  referee  reports  that  the  intervening  petitioners  offered 
no  evidence  to  show  the  solvency  of  the  brewing  company,  and  that  "the 
trustee,  evidently,  was  disinclined  to  go  into  the  matter  of  attempting  to 
prove  Insolvency  of  that  date,  owing  to  the  fact  that  it  would  be  proved 
only  by  an  expensive  and  laborious  process."  The  referee  then  says:  •*! 
am  of  the  opinion:  That  the  creditors  having  been  permitted  by  the  stat- 
ute to  appear  and  contest  any  of  the  grounds  of  the  Involuntary  petition, 
that  Magnus  was  thereby  a  party  to  the  record.  The  question  of  Insolvency 
was  a  material  part  of  each  of  the  acts  alleged,  and  the  Insolvency  of  the 
27th  of  February  a  material  part  of  one  of  the  acts,  in  which  Magnus  him- 
self was  particularly  concerned.  That  he  Is  bound  by  the  adjudication,  not- 
withstanding the  adjudication  was  in  general  terms,  and  did  not  especially 
find  each  and  every  one  of  the  acts  of  the  Involuntary  petition  to  be  proven." 
The  opinion  of  the  referee  shows  that  he  considered  the  adjudication  as  con- 
clusive, and  not  merely  prima  facie,  evidence  that  the  brewing  company  was 
insolvent  on  February  27,  1890,  the  date  of  the  judgment.  On  July  11,  1900, 
Magnus'  Sons  filed  objections  to  the  referee's  report;  the  principal  ones,  In 
#he  language  of  the  objectors,  being  as  follows:    "That  said  referee  refused 
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to  permit  these  petitioners  to  introduce  evidence  before  him  •  •  *  to 
show  that  the  American  Brewing  Company  was  solvent  at  the  time  of  the 
entry  of  the  Judgment";  also  because  the  referee  found  that  petitioners 
^*had  precluded  themselves  from  claiming  or  showing  that  said  American 
Brewing  Company  was  solvent  on  February  27,  1896";  also  because  the 
referee  found  that  the  adjudication  of  bankruptcy  "is  res  adjudlcata  as  be- 
tween these  petitioners  and  the  trustee  in  bankruptcy,  •  •  •  and  that 
these  petitioners  cannot  question  the  Insolvency  of  said  American  Brewing 
Company  on  February  27,  1899."  When  the  argument  on  the  objections 
came  up  in  court,  It  was  ordered  **that  said  exceptions  be,  and  the  same 
hereby  are,  sustained;  and  It  Is  further  ordered  that  the  matter  be  re- 
referred  to  the  referee,  to  take  proofs  as  to  the  solvency  of  said  bankrupt 
on  February  27,  1899."  Upon  the  entry  of  said 'order  it  was  said  by  the 
court  that  'it  would  be  but  equitable  to  allow  the  aforesaid  Magnus  an  op- 
portunity to  prove.  If  he  could,  the  fact  of  solvency  of  that  date."  The 
referee,  accordingly,  on  the  re-reference,  afforded  the  intervening  petitioners 
an  opportunity  to  make  such  proof;  and  their  counsel,  "after  repeated  ad- 
journments, advised  me  [the  referee]  that  he  did  not  desire  to  offer  any  proof 
on  that  matter,  thereby  waiving  the  privilege  that  was  accorded  him  by  the 
re-reference."  Therefore  the  referee  reported  In  favor  of  the  disallowance 
of  the  claim  of  Magnus'  Sons,  and  that  the  funds  should  be  turned  over  to 
the  trustee.  Petitioners  filed  objections  to  the  supplemental  report  of  the 
referee.  These  objections  are  substantially  like  those  filed  to  the  first  report 
The  matter  then  came  on  upon  the  objections  which  stood  as  exceptions  to 
the  original  and  supplemental  reports  of  the  referee,  and  the  court  sus- 
tained the  reports,  and  directed  that  the  fund  in  the  hands  of  the  clerk 
should  be  paid  to  the  trustee  in  bankruptcy. 

Amos  C.  Miller,  for  appellants. 

Levy  Mayer  and  George  W.  Wall,  for  appellee. 

Before  JENKINS  and  GROSSCUP,  Circuit  Judges,  and  BUNN, 
District  Judge. 

BUNN,  District  Judge,  upon  the  above  statement  of  facts,  deliv- 
ered the  opinion  of  the  court. 

This  is  a  contest  on  the  part  of  appellants  Magnus  to  gain  a  prefer- 
ence by  judicial  proceeding  against  the  bankrupt  taken  within  four 
months  prior  to  the  adjudication  in  bankruptcy,  contrary  to  the 
letter  and  spirit  of  the  bankrupt  law.  The  avowed  purpose  of  taking 
the  judgment  notes,  with  power  to  enter  judgment  at  any  time  by 
confession,  was  to  secure  appellants  against  the  claims  of  other  cred- 
itors, and  to  give  them  a  preference.  That  would  be  legitimate  and 
proper  if  no  bankrupt  lAw  were  in  force,  and  a  race  of  diligence  in 
priority  were  allowable.  But  one  purpose  and  effect  of  the  bankrupt 
law  is  to  put  an  end  to  such  a  race  of  diligence,  and  to  divide  the 
estate  ratably  among  creditors.  The  essential  ethics  of  that  law  is 
that  "equality  is  equity."  It  is  true,  however,  that  under  the  law  a 
limit  must  be  fixed  when  this  contest  for  priority  by  legal  proceedings 
must  cease.  The  time  fixed  is  four  months  prior  to  an  adjudication 
in  bankruptcy.  The  appellants'  judgment  by  confession  was  ob- 
tained on  February  2^^  1899.  On  that  same  day  the  brewing  com- 
pany, by  its  board  of  directors,  resolved  to  immediately  cease  doing 
business,  and  thereby  abandoned  its  corporate  franchises.  On  the 
day  previous  (February  26th)  the  American  Brewing  Company, 
through  its  president,  George  A.  Weiss,  conveyed  to  the  Gottfried 
Brewing  Company,  of  which  John  H.  Weiss,  a  brother  of  George  A. 
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Weiss,  was  president,  a  valuable  part  of  the  property  of  the  American 
Brewing  Company,  consisting  of  its  good  will,  trade,  and  customers, 
worth  $350,000,  without  any  consideration,  and  with  the  intention,  as 
is  alleged  in  its  petition,  to  put  the  brewing  company  into  bankruptcy, 
and  to  hinder,. delay,  or  defraud  its  creditors.  But  a  little  more  than 
a  month  afterwards,  on  April  5,  1899,  the  American  Brewing  Com- 
pany was  adjudged  a  bankrupt  upon  a  petition  alleging  various  acts 
of  bankruptcy,  and,  among  the  rest,  suffering  judgment  to  be  entered 
in  favor  of  appellants  on  February  27th.  Of  course,  if  the  appellants, 
by  their  judgment  and  levy  of  execution  upon  the  property  of  the 
brewing  company, — ^this  being  a  legal  proceeding, — obtained  a  pref- 
erence, it  was  clearly  void,  within  the  provisions  of  the  bankrupt  law, 
as  being  within  four  months  previous  to  the  adjudication  in  bank- 
ruptcy, unless  by  some  plausible  scheme  or  device  it  can  be  made 
to  appear  that  the  American  Brewing  Company  was  not  insolvent  at 
the  time  such  supposed  preference  was  gained.  See  In  re  Richards 
(decided  by  this  court)  37  C.  C.  A.  634,  96  Fed.  935.  So  that  the 
struggle  in  this  case  has  been  and  is  to  make  good  this  proposition. 
This,  at  first,  would  seem  a  rather  difficult  task,  as  it  involves  the 
opening  up  or  practical  setting  aside  of  the  adjudication  in  bank- 
ruptcy, which  was  held  by  the  referee  to  be  conclusive  upon  the  ques- 
tion of  insolvency,  and  without  a  particle  of  proof  anywhere  in  the 
record  or  before  the  court  to  show  solvency.  Supposing  it  should  be 
held  that  the  adjudication  is  not  conclusive  upon  all  the  m^atters 
charged  in  the  petition,  still  it  must  be  conceded  to  be  presumptively 
true  as  to  all  those  allegations.  If  a  judgment  does  not  conclude 
anything  even  prima  facie,  it  would  be  of  little  use  to  enter  one.  But 
if  the  judgment  is  only  presumptively  correct  and  binding,  still  the 
appellants  were  given  the  opportunity  upon  the  re-reference  by  the 
court,  upon  their  own  petition,  alleging  solvency  on  February  27th, 
to  the  referee,  to  enable  them  to  prove  solvency,  to  introduce  evi- 
dence upon  that  question,  which,  after  the  case  was  held  for  some 
time,  they  declined  to  offer,  and  the  referee  so  reported  to  the  court. 
Having  had  that  opportunity,  which  they  sought  from  the  court,  it 
would  seem  inconsistent  now  that  they  should  be  able  to  avail  them- 
selves of  all  the  benefit  they  could  have  derived  from  sustaining  their 
allegations  of  solvency  at  the  time  the  judgment  by  confession  was 
rendered,  when  opportunity  was  given.  The  maxim,  "Who  seeks 
and  will  not  take  when  once  'tis  offered  shall  never  find  it  more,"  is 
sometimes  good  in  law. 

But  we  are  of  opinion  that  the  decision  of  the  referee  was  correct, 
in  holding  that  the  adjudication  in  bankruptcy  was  binding  upon  the 
appellants,  and  conclusive  upon  the  question  of  insolvency.  The 
appellants,  as  well  as  the  brewing  company,  were  essentially  parties 
to  the  petition.  In  that  petition,  as  one  of  the  grounds  of  bank- 
ruptcy, it  was  alleged  that  the  American  Brewing  Company  was  in- 
solvent, and  was  indebted  in  the  sum  of  over  $900,000,  and  that  with- 
in four  months  next  preceding  the  date  of  the  filing  of  the  petition 
it  committed  an  act  of  bankruptcy,  in  that  it  did  on  February  2^,  1899, 
suffer  or  permit,  while  insolvent,  Albert  Magnus  and  August  Mag- 
nus, partners  doing  business  under  the  firm  name  of  Magnus'  Sons, 
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to  obtain  a  preference  through  legal  proceedings,  which  preference 
consisted  in  the  procurement  by  confession  on  the  date  aforesaid  by 
said  A.  Magnus'  Sons  of  a  judgment  in  the  superior  court  of  Cook 
county,  111.,  against  said  American  Brewing  Company,  for  the  sum 
of  $10,050  and  costs  of  suit ;  that  upon  said  judgment  an  execution 
was  issued  out  of  said  court  to  the  sheriff,  and  was  levied  upon  a 
large  amount  of  personal  property  of  said  brewing  company.  An  in- 
junction was  issued  on  March  loth,  when  the  petition  in  bankruptcy 
was  filed,  expressly  ordering  that  the  sheriff  and  Magnus'  Sons  be 
restrained  from  further  interfering  with  the  property,  or  from  pro-' 
ceeding  any  further  in  the  matter  of  said  execution.  The  appellants 
had  an  opportunity  of  answering  this  petition,  but  neither  they  nor 
the  American  Brewing  Conipany  made  any  appearance  or  answer, 
and  judgment  went  by  default  in  accordance  with  the  law  and  the 
forms  and  practice  prescribed  by  the  supreme  court  in  such  cases. 
To  say  now  that  the  judgment  is  not  binding  upon  the  question  of 
insolvency  is  to  run  counter  to  well-established  principles  of  law 
applicable  to  judgments.  If  it  were  necessary,  in  order  to  bind 
creditors  by  a  judgment  in  bankruptcy,  that  they  should  appear  and 
answer,  as  they  always  have  a  right  to  do,  then  an  adjudication  could 
be  prevented  simply  by  creditors  abstaining  from  appearing  in  the 
proceedings.  But  it  is  well  settled  that  the  proceedings  are  in  a 
large  sense  in  rem,  and  are  binding  whether  the  bankrupt  or  creditors 
appear  or  not.  In  re  Skinner  (D.  C.)  97  Fed.  190;  In  re  Henry  Uhl- 
f elder  tllothing  Co.  (D.  C.)  98  Fed.  409;  In  re  McKinley,  7  Ben.  562, 
Fed.  Cas.  No.  8,864;  Shawhan  v.  Wherritt,  7  How.  627,  12  L.  Ed. 
847;  In  re  Wallace,  Deady,  433,  Fed.  Cas.  No.  17,094;  In  re  Banks, 
Fed.  Cas.  No.  958;  Morse  v.  Godfrey,  3  Story,  364,  Fed.  Cas.  No. 
9,856 ;  Rayl  v.  Lapham,  27  Ohio  St.  452 ;  Lewis  v.  Sloan,  68  N.  C. 
557;  Thornton  v.  Hogan,  63  Mo.  143. 

The  bankrupt  act  (section  i8b)  provides  that  the  bankrupt  or  any 
creditor  may  appear  and  plead  to  the  petition  within  10  days  after  the 
return  day,  or  within  such  further  time  as  the  court  may  allow.  And 
it  is  further  provided,  in  subdivision  "d,"  that,  if  the  bankrupt  or  any 
of  his  creditors  shall  appear  within  the  time  limited  and  controvert 
the  facts  alleged  in  the  petition,  the  judge  shall  determine,  as  soon  as 
may  be,  the  issues  presented  by  the  pleadings.  And  by  subdivision 
"e"  it -is  further  provided  that  if,  on  the  last  day  within  which  plead- 
ings may  be  filed,  none  are  filed  by  the  bankrupt  or  any  of  his  credit- 
ors, the  judge  shall  on  the  next  day,  if  present,  or  as  soon  thereafter 
as  practicable,  make  the  adjudication  or  dismiss  the  petition.  From 
this  provision  it  is  quite  clear  that,  in  order  to  bind  creditors  by  an 
adjudication,  it  is  not  essential  that  they  should  appear.  It  is  enough 
that  they  have  the  right  and  opportunity  to  appear,  whether  they 
appear  or  not.  It  was  clearly  the  privilege,  as  well  as  the  duty,  of 
the  appellants,  if  they  wished  to  dispute  the  allegation  in  the  petition 
that  the  confession  of  judgment  on  February  27th  was  an  act  of 
bankruptcy,  to  appear  and  controvert  the  facts  so  alleged.  Not  hav- 
ing done  so,  we  think  the  return  of  the  referee  was  right, — ^that  the 
judgment  was  binding  upon  them.  They  were  not  interested  in  sev- 
eral other  acts  of  bankruptcy  alleged,  but  they  were  interested  in 
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that,  and  it  was  their  duty,  as  well  as  privilege,  to  defend  against  it. 
From  all  the  allegations  and  proceedings  in  the  record,  it  would  seem 
quite  manifest  that  the  true  reason  for  the  appellants  not  appearing 
was  that  the  brewing  company  was  hopelessly  in  debt  and  insolvent 
at  the  time  Magnus'  Sons  obtained  their  judgment,  and  was  not  only 
not  a  going  concern,  hoping  and  striving  to  pull  through  and  pay  its 
debts,  but  had  already  resolved  to  cease  doing  business  at  all. 

A  judgment  by  default  is  just  as  conclusive  an  adjudication  be- 
tween parties  of  whatever  is  essential  to  support  the  judgment  as 
one  rendered  after  answer  and  contest,  and  in  such  case  facts  are  not 
open  to  further  controversy  if  they  are  necessarily  at  variance  with 
the  judgment  on  the  pleadings.  Last  Chance  Min.  Co.  v.  Tyler  Min. 
Co.,  157  U.  S.  683,  15  Sup.  Ct.  735,  39  L.  Ed.  859.  And  in  Garner 
V.  Bank  (C.  C.)  89  Fed.  636,  it  was  held,  in  full  accordance  with  the 
general  doctrine  of  the  cases,  that  a  judgment  which  determines  the 
right  of  a  party,  though  by  default,  is  a  judgment  on  the  merits,  and 
is  conclusive  as  to  such  right  and  all  matters  which  properly  belonged 
to  the  subject,  and  which  the  parties,  in  the  exercise  of  reasonable 
diligence,  might  have  brought  forward  therein.  These  cases  are  in 
line  with  the  general  doctrine  on  this  subject,  as  appears  by  the  ad- 
judged cases.  In  re  Skinner  (D.  C.)  97  Fed.  190;  Barton  v.  Ander- 
son, 104  Ind.  578;  4  N.  E.  420;  Greelev  v.  Sample,  22  Iowa,  338; 
Briggs  v.  Richmond,  10  Pick.  391,  20  Am.  Dec  526;  Creamer  v. 
Dikeman,  39  N.  J.  Law,  195;  Newton  v.  Hook,  48  N.  Y.  676; 
Marks  v.  Sigler,  3  Ohio  St.  359;  Doyle  v.  Hallam,  21  Minn.  515;  j 
Black,  Judgm.  697;  i  Herm.  Estop.  §  54;  6  Enc.  PI.  &  Prac  115; 
In  re  Columbia  Real  Estate  Co.  (D.  C.)  loi  Fed.  965 ;  Voorhees  v. 
Rank,  10  Pet.  449,  9  L.  Ed.  490;  In  re  Henry  Uhlf elder  Clothing  Co. 
(D.  C.)  98  Fed.  409. 

We  are  of  opinion,  therefore,  that  the  decision  and  report  of  the 
referee  to  the  effect  that  the  claim  of  appellants  should  be  disallowed, 
and  the  funds  in  the  hands  of  the  clerk  derived  from  the  sale  upon 
execution,  amounting  to  the  sum  of  $9,756.69,  be  paid  over  to  the 
trustee  in  bankruptcy,  to  become  a  part  of  the  general  estate  of 
•  the  bankrupt,  is  correct;  and  the  order  and  decree  of  the  district 
court  affirming  the  referee's  report,  and  dismissing  appellants'  peti- 
tion, and  ordering  the  said  money  to  be  paid  overi  are  hereby  af- 
firmed. 


Id  re  WEST  NORFOLK  LUMBER  CO. 
(District  Court.  E.  D.  Virginia.    January  7,  1902.) 
Fibs  Ifsxtbarcb— Naturs  of  Contbact— Claims  of  Lxehholdbbs  cm  bi* 

•UBBD  PrOPEBTT. 

Policies  of  insurance  against  fire  are  mere  personal  contracts  of  in- 
demnity, which  do  not  attach  to  the  property  iusured  as  an  Incident, 
nor  take  Ita  place  when  the  property  is  destroyed,  so  as  to  entitle  any 
one  having  a  lien  on  the  property  to  any  interest  therein;  and,  being 
so  entirely  separate  from  the  property,  the  proceeds  of  a  policy  which 
has  been  pledged  by  the  owner  of  the  property  to  secure  a  debt  exceed- 
ing the  amount  of  such  proceeds  la  no  part  of  the  debtor's  estate^  but 
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belongs  to  the  pledgee,  and  other  creditors  can  daim  no  Interest  therein, 
either  hy  virtue  of  liens  on  Uie  property  or  otherwise. 

2.  Bankrcptcy— Preferencbs. 

Where  a  creditor  of  a  bankrupt  flies  a  petition  in  the  court  of  banlc- 
raptcy,  setting  up  a  claim  to  the  ownership  of  a  fund  which  has  been 
paid  into  court  subject  to  the  rights  of  conflicting  claimants,  but  does 
not  seek  to  prove  a  claim  as  a  general  creditor  of  the  estate,  the  amount 
of  a  preference  received  by  such  creditor  cannot  be  deducted  from  such 
'fund,  which  is  awarded  to  it  as  owner. 

9L  Same— Validity  of  Liens— Supply  Liens  under  Virginia  Statute. 

Liens  for  supplies  furnished  to  a  manufacturing  company,  the  right 
to  which  is  given  by  Code  Va.  §  2485,  which  have  been  perfected  as  re- 
quired by  the  statute,  although  within  four  months  prior  to  the  adjudi- 
cation of  the  debtor  as  a  bankrupt,  are  not  dissolved  by  such  adjudica- 
tion, but  will  be  recognized  and  enforced  by  the  court  of  bankruptcy, 
being  given  priority  in  the  order  of  their  recordation,  in  accordance  with 
the  rule  established  by  the  decisions  of  the  supreme  court  of  the  state. 

4  Likks^Supplies  for  Manufacturing  Company— Virginia  Statute. 

A  corporation  whose  principal  business  is  the  manufacture  of  rough 
lumber  into  dressed  and  finished  lumber  for  various  uses,  although  in- 
cidentally engaged  In  buying  and  selling  lumber,  Is  a  "manufacturing 
company,"  within  the  meaning  of  Code  Va.  §  2485,  which  gives  a  lien 
for  supplies  furnished  to  such  companies  necessary  for  the  operation  of 
their  business,  and  lien  claimants  who  furnished  lumber  to  such  com- 
pany for  manufacture  are  not  required  to  prove  that  it  was  all  so  manu- 
factured. 

6.  Same. 

Code  Va.  f  2485,  as  amended  by  Act  Feb.  15,  1892,  provides  that  "all 
persons  furnishing  supplies  to  a  mining  or  manufacturing  company, 
necessary  to  the  operation  of  the  same."  shall  have  a  lien  for  the  money 
due  for  such  supplies.  Section  2486,  as  amended  by  Act  Feb.  12,  1896, 
provides  that  "no  person  shall  be  entitled  to  the  lien  given  by  the  pre- 
ceding section  unless  he  shall  within  ninety  days  after  the  last  Item 
of  his  bill  becomes  due  and  payable"  file  his  claim  for  record,  etc. 
Meld,  that  the  last  provision  merely  fixes  the  limit  of  time  after  which 
a  lien  claim  cannot  be  filed,  and  does  not  preclude  a  lien  claimant  who 
has  given  a  term  of  credit  for  the  supplies  famished  from  filing  his 
claim  before  such  term  of  credit  has  expired. 

6.  Same— Sufficiency  of  Lien. Statement. 

A  lien  claim  filed  under  such  statute  is  not  insufficient  because  it  falls 
to  show  what  part  of  the  debt  is  actually  due  and  enforceable  and  what 
part  not  due,  nor  because  it  does  not  show  on  Its  face  that  it  was  filed  • 
within  90  days  after  the  last  item  of  supplies  was  furnished,  where 
such  fact  is  stated  In  the  affidavit  by  which  It  Is  required  by  the  statute 
to  be  verified,  and  which  forms  a  part  of  the  claim. 

7.  Same — Assignee  of  Debt. 

Under  such  statute,  a  claim  for  a  lien  may  be  filed  by  an  assignee 
of  the  debt 

In  Bankruptcy.    On  exceptions  to  report  of  referee. 

The  West  Norfolk  Lumber  Company  was  on  the  21st  day  of  August,  1900, 
at  the  instance  of  its  creditors,  duly  adjudged  an  Involuntary  bankrupt,  the 
said  company  having  been  engaged  since  1894  in  the  operation  of  a  plant 
situated  at  West  Norfolk,  Va.,  for  the  manufacture  of  rough  lumber  into 
fiooring,  celling,  box  shooks,  and  other  dressied  material.  On  the  night  of 
the  11th  of  May,  1900,  the  plant,  together  with  a  large  portion  of  the  lumber 
on  hand,  was  consumed  by  fire.  At  the  time  of  ttie  fire,  and  for  several 
years  prior  thereto,  the  lumber  company  was  indebted  to  the  Farmers* 
Bank  of  the  State  of  Delaware,  at  Georgetown,  In  a  large  amount  for 
money  borrowed  by  the  lumber  company,  originally  for  the  purpose  of  re- 
pairing its  plant  and  from  time  to  time  for  the  general  conduct  of  Its  busi- 
ness.    At  the  time  of  the  fire  the  indebtedness  amounted  to  $58,434.56^ 
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eyldenced  by  notes  of  the  comifany  discounted  at  the  bank,  and  by  bills 
receivable  assigned  or  discounted  with  tlie  banlc  theretofore.  This  indebted- 
ness was  secured  by  policies  of  insurance  issued  upon  the  property  of  the 
company,  which,  by  agreement  between  the  bank  and  the  company,  had 
been  made  payable,  in  case  of  loss  by  fire,  to  the  bank,  as  Its  interest  might 
appear.  The  company  was  also  indebted  to  the  Merchants'  &  Farmers' 
Bank  of  the  City  of  Portsmouth  in  the  sum  of  $5,000,  evidenced  by  a  prom- 
issory note  to  the  bank,  secured  by  a  deed  of  trust  on  the  land  and  buildings 
of  the  lumber  company,  duly  recorded,  and  also  by  two  certain  policies  of 
insurance  on  the  buildings  of  said  company,  aggregating  $3,000,  made  pay- 
able to  the  trustee  in  the  deed  securing  the  bank's  debt,  as  his  interest  might 
appear.  After  the  fire,  to  wit,  on  the  24th  day  of  May,  1000,  the  Gray 
Lumber  Company  filed  in  the  clerk's  office  of  the  county  court  of  Norfolk 
county  a  memorandum  showing  the  amount  and  consideration  of  the  claim 
held  by  it  against  the  lumber  company,  and  claimed  a  prior  lien  under 
sections  2485  and  2486  of  the  Ck>de  of  Virginia,  as  amended,  on  all  the  prop- 
erty, real  and  personal,  of  the  said  company,  other  than  that  forming  a  part 
of  its  plant,  to  the  extent  of  the  money  due  them  for  supplies  claimed  to 
have  been  furnished  the  company,  necessary  to  its  operation.  Shortly  after 
the  filing  of  this  lien,  other  creditors  of  the  company,  claiming  liens  under 
the  said  sections  of  the  Code  of  Virginia,  filed  similar  memoranda  against 
said  lumber  company.  Subsequent  to  the  filing  of  these  liens,  and  before 
the  bankrupt  proceedings  were  inaugurated,  the  insurance  companies  having 
policies  of  insurance  on  the  property  of  the  defendant  company  paid  to  the 
Bank  of  Delaware  the  sum  of  $11,806.56,  and  to  the  Portsmouth  bank 
$1,178.84,  which  amounts  the  said  banks,  respectively,  applied  as  credits 
upon  the  debts  due  to  them;  and  since  the  adjudication  of  bankruptcy  the 
said  insurance  companies  have  paid  into  court  on  account  of  policies  of  in- 
surance held  by  the  Delaware  bapk  $13,316.49,  and  on  account  of  the  Ports- 
mouth bank  $1.179.34, — said  last-named  amounts  having  been  so  paid  by 
agreement  between  the  bankrupt's  trustee,  the  insurance  companies,  and  the 
banks,  respectively,  that  it  was  to  be  without  prejudice  to  the  rights  of  any 
of  the  parties  in  interest 

Ivor  A.  Page,  for  petitioning  creditors. 

Ross  &  Lambeth,  for  bankrupt. 

Heath  &  Heath,  for  Farmers'  Bank  of  Delaware. 

R.  C.  Marshall,  for  Merchants'  &  Farmers'  Bank  of  Portsmouth. 

White,  Tunstall  &  Thorn,  J.  W.  Willcox,  Starke  &  Starke,  J.  L. 
McLemore,  J.  C.  Parker,  J.  Saunders  Taylor,  and  Hughes- &  Little, 
for  sundry  supply  lien  creditors. 

T.  S.  Purdie,  for  general  creditors. 

WADDILL,  District  Judge  (after  stating  case  as  above).  This 
case  is  now  before  the  court  upon  exceptions  taken  to  the  report  of 
the  referee,  D.  Lawrence  Groner,  Esq.,  and  the  questions  to  be  de- 
termined are:  The  ownership  of  the  insurance  money^  aforesaid; 
whether  the  supply  lien  creditors  have  any  claim  thereto ;  the  validity 
of  the  supply  lien  creditors'  claims  against  the  company;  together 
with  the  order  of  priority,  as  among  themselves,  and  what  prefer- 
ences, if  any,  have  been  given  by  the  bankrupt  to  any  of  its  creditors. 

I.  The  claim  of  the  Bank  of  Delaware  to  the  fund  derived  from  the 
policies  of  insurance  on  the  burned  buildings,  which  were  payable  to 
it  at  the  time  of  the  fire,  will  be  considered.  This  money  the  bank 
insists  is  not  a  part  of  the  bankrupt's  estate,  "but  belongs  to  it,"  and 
that,  as  the  amount  is  less  than  the  indebtedness  to  the  bank,  the 
same  should  be  applied,  independently  of  the  bankruptcy  proceed- 
ings,  as  a  credit  on  its  debt ;  while  the  supply  claimants,  on  the  other 
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hand,  urge  that  the  insurance  money  constitutes  a  part  of  the  bank- 
rupt estate,  taking  the  place  of  the  buildings  and  property  burned, 
and  should  be  applied  in  satisfaction  of  their  liens  under  the  Virginia 
statute;  that  said  statute  gives  them  a  prior  lien  superior  to  any 
other  lien  by  "mortgage,  deed  of  trust,  hypothecation,  sale,  or  con- 
veyance" ;  that  it  is  necessarily  a  superior  claim  to  that  of  a  mere 
pledge  or  hypothecation  of  policies  of  insurance ;  and  cite,  in  support 
of  their  position,  Fidelity  Ins.,  Trust  &  Safe  Deposit  Co.  v.  Roanoke 
Iron  Co.  (C.  C.)  8i  Fed.  439. 

The  statute  of  Virginia  is  exceedingly  broad,  and  it  may  be  con- 
ceded that  liens  properly  perfected  under  it  take  precedence  of  claims 
due  for  money  advanced  before  the  supplies  are  furnished;  but  the 
question  presented  here  is  as  to  whom  the  money  actually  belongs. 
If  the  bankrupt  company  had  no  interest  in  the  money  other  than 
a  mere  equitable  interest  in  any  surplus  that  might  arise  after  the 
payment  of  the  debt  for  which  the  insurance  policies  were  pledged, 
and  there  was  no  such  surplus,  then  there  would  be  nothing  belong- 
ing to  the  company.  There  was  no  estate  upon  which  the  supply 
lien  creditors'  claims  could  attach.  This  arises  from  the  character 
of  the  contract,  viz.,  a  policy  of  insurance  against  loss  by  fire,  which 
is  a  mere  personal  contract  of  indemnity  against  a  possible  loss  on 
account  of  the  interest  of  an  insured  in  the  thing  insured.  Money 
derived  on  policies  of  insurance  taken  out  by  the  mortgagor  upon 
property  is  in  no  way  liable  for  the  payment  of  a  lien  or  mortgage 
thereon,  except  by  express  agreement  between  the  parties.  Such 
contracts  for  indemnity  do  not  attach  to  the  property  insured,  nor 
go  with  the  same  as  incident,  by  any  conveyance  or  assignment,  un- 
less there  is  some  special  stipulation  to  that  effect  between  the  in- 
surer and  the  insured.  This  is  the  result  of  the  decisions,  and  it 
follows  that  the  money  received  from  policies  of  insurance,  being 
less  than  the  amount  for  which  the  pledge  was  made,  held  by  the 
Bank  of  Delaware  upon  the  property  and  estate  of  the  bankrupt, 
taken  out  and  assigned  to  it  for  its  protection,  belongs  to  the  bank, 
and  not  to  the  estate  of  the  bankrupt. 

The  supreme  court  of  the  United  States  has  quite  recently  had 
under  review  this  subject,  and  there  seems  to  be  no  doubt  from  their 
decisions  as  to  the  correctness  of  the  conclusions  herein  reached. 
Wheeler  v.  Insurance  Co.,  loi  U.  S.  439,  25  L.  Ed.  1055,  was  a  case 
of  insurance  upon  certain  buildings  and  improvements  upon  real 
estate  upon  which  there  was  a  lien,  and  on  a  certain  cotton  gin  and 
cotton.  Policies  of  insurance  had  been  taken  out  by  one  who  made 
advances  to  the  owner  of  the  property,  and,  a  fire  occurring,  the  hold- 
ers of  the  notes,  previously  secured  upon  the  same  property,  claimed 
the  benefit  of  the  insurance  money,  and  insisted  that  the  insurance 
was  really  taken  out  by  the  policy  holders  as  the  agent  of  the  debtor, 
and  for  his  benefit,  and  that  the  owner  of  the  property  having  paid 
the  premiums  to  secure  the  insurance,  and  having  in  the  mortgage 
securing  the  notes  on  the  property  agreed  to  insure  for  the  benefit 
of  the  mortgagees,  and  to  transfer  such  policies  to  them,  the  holders 
of  said  notes  were  equitably  entitled  to  the  insurance,  and  that  the 
persons  who  effected  the  insurance  had  in  fact  no  insurable  interest 
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in  the  property  insured ;  but  the  supreme  court  held  that,  the  mort- 
gage debtor  having  no  insurance  policy  taken  out  and  transferred  to 
him,  as  was  contemplated  by  the  mortgage,  there  was  no  privity  of 
contract  between  the  note  holders  and  the  person  in  whose  interest 
the  insurance  policies  in  question  were  taken  out,  and  that,  the  poli- 
cies having  been  taken  out  by  a  creditor,  with  the  assent  of  the  prop- 
erty owner,  for  his  own  protection,  he  was  entitled  to  be  paid  his 
debt  out  of  the  insurance  money. 

The  City  of  Norwich,  iiS  U.  S.  468,  6  Sup.  Ct.  1150,  30  L,  Ed. 
134,  was  a  case  of  marine  insurance,  arising  in  a  limited  liability  pro- 
ceeding in  admiralty,  and  in  which  Ae  supreme  court,  in  determining 
the  extent  of  the  owner's  interest  in  the  ship  insured,  held  that  the 
policy  of  insurance  on  the  ship  lost  was  no  part  of  the  owner's  inter- 
est in  the  ship,  and  did  not  enter  into  the  amount  for  which  the  ship 
could  be  held  liable.  In  a  word,  the  supreme  court  held  the  ship- 
owner free  from  liability  under  the  act  of  congress,  and  decreed  him 
the  money  due  himself  under  insurance  policy  taken  to  indemnify 
him  against  hazard  incurred  by  the  ship,  leaving  persons  who  had 
sustained  loss  by  reason  of  the  disaster  to  the  ship  unpaid.  In  this 
case  Mr.  Justice  Bradley,  in  the  course  of  a  very  exhaustive  and 
learned  opinion,  in  discussing  the  extent  of  the  interest  of  the  ship- 
owner in  the  property  destroyed,  at  page  494,  118  U.  S.,  page  1157, 
6  Sup.  Ct.,  and  page  144,  30  L.  Ed.,  said: 

**Thls  view  Is  corroborated  by  reference  to  a  rule  of  law  which  we  sup- 
pose to  be  perfectly  well  settled,  namely,  that  the  insurance  which  a  person 
has  on  property  is  not  an  interest  in  the  property  itself,  but  is  a  collateral 
contract,  personal  to  the  insured,  guarantying  him  against  loss  of  the  prop- 
erty by  fire  or  other  specified  casualty,  but  not  conferring  upon  him  any 
interest  in  the  property.  That  interest  he  has  already,  by  virtue  of  his 
ownership.  If  it  were  not  for  a  rule  of  public  policy  against  wagers,  requir- 
ing insurance  to  be  for  indemnity  merely,  he  could  Just  as  well  take*  out 
insurance  on  another's  property  as  on  his  own,  and  it  is  manifest  that  this 
would  give  him  no  interest  in  the  property.  He  would  have  an  Interest  in 
the  event  of  its  destruction  or  nondestruction,  but  no  interest  In  the  prop- 
erty. A  man's  interest  in  property  insured  is  so  distinct  from  the  insurance 
that  unless  he  has  such  an  interest  Independent  of  the  insurance  his  policy 
will  be  void.  This  rule  of  law  manifests  itself  In  various  ways.  If  a  mort- 
gagor insures  the  property  mortgaged,  the  mortgagee  has  no  interest  in  the 
insurance.  He  may  stipulate  that  the  policy  shall  be  assigned  to  him,  and 
the  mortgagor  may  agree  to  assign  it;  and.  if  it  be  assigned  with  the  in- 
surer's consent,  the  mortgagee  will  then  have  the  benefit  of  it;  or,  if  not 
assigned  according  to  agreement,  the  mortgagee  may  have  relief  in  equity 
to  obtain  the  benefit  of  it.  So,  where  property  is  sold,  the  insurance  does 
not  follow  it,  but  ceases  to  have  any  value,  unless  the  insurer  consent  to 
the  transfer  of  the  policy  to  the  grantee  of  the  property.  In  other  words, 
the  contract  of  Insurance  does  not  attach  itself-  to  the  thing  insured,  nor  go 
with  it  when  it  is  transferred.  It  is  hardly  necessary  to  cite  authorities  for 
a  rule  which  has  become  so  elementary.  We  will  only  refeF  to  a  few  of 
them.  Lord  Chancellor  King  in  Lynch  v.  Dalzell,  4  Brown,  Pari.  Cas.  (2d 
Ed.:  London,  1803)  431  (vol.  3,  1st  ed.,  p.  497);  Id.,  2  Marsh.  Ins.  801;  Lord 
Hardwicke  in  Sadlers  Co.  v.  Badcock,  2  Atk.  554;  Carroll  v.  Insurance  Co., 
8  Mass.  515;  Insurance  Co.  v.  Lawrence,  10  Pet.  507,  512,  9  L.  Ed.  512;  Car- 
penter V.  Insurance  Co..  16  Pet  495,  503,  10  L.  Ed.  1044;  Insurance  Co.  v. 
Tyler,  16  Wend.  385,  307,  30  Am.  Dec.  90;  Wilson  v.  HiU,  3  Mete.  66.  68; 
Powles  V.  Innes,  11  Mees.  &  W.  10,  13;  McDonald  v.  Black's  Adm'r,  20  Ohio, 
185,  55  Am.  Dec.  44S;  Plimpton  v.  Insurance  Co.,  43  Vt  497,  5  Am.  Rep.  297. 
Carroll  v.  Insurance  Co.,  Powles  v.  Innes,  and  McDonald  v.  Black's  Adm'r 
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were  cases  of  marine  Insurance,  and  the  same  rule  was  followed  In  those 
cases  as  in  cases  of  insurance  against  fire." 

In  the  further  progress  of  this  opinion  the  learned  justice,  in  dis- 
cussing the  question  of  the  stress  laid  upon  the  hardship  of  the  ship- 
owner's being  entirely  indemnified  for  the  loss  of  his  vessel,  and  per- 
sons sustaining  damage  from  the  collision  by  the  fault  of  the  owner's 
employes  getting  nothing,  at  page  495,  118  U.  S.,  page  1158,  6  Sup. 
Ct.,  and  page  144,  30  L.  Ed.,  said: 

"This  mode  of  contrasting  the  condition  of  the  parties  is  fallacious.  If 
the  shipowner  is  indemnified  against  loss,  it  is  because  he  has  seen, fit  to 
provide  himself  with  insurance.  The,  parties  suffering  loss  from  the  collision 
could,  if  they  chose,  protect  themselves  In  the  same  way." 

In  this  case,  as  the  contest  is  entirely  between  creditors,  the  ques- 
tion of  hardship,  if  it  could  have  any  effect,  would  be  entitled  to  little 
consideration.  The  supply  lien  creditors,  upon  whom  the  loss  falls, 
in  addition  to  their  special  and  peculiar  lien,  given  them  by  statute, 
might  have  availed  themselves  of  the  same  protection,  by  way  of 
insurance,  as  the  bank  did.  Reference  may  also  be  had  to  Heller  v. 
Bank,  89  Md.  602, 43  Atl.  800,  45  L.  R.  A.  438,  73  Am.  St.  Rep.  212; 
In  re  Little  River  Lumber  Co.  (D.  C.)  92  Fed.  585 ;  May,  Ins.  p. 
1040;  Bank  v.  Hume,  128  U.  S.  195,  204,  205, 9  Sup.  Ct.  41,  32  L.  Ed. 
370.  The  latter  case  is  one  of  life  insurance,  and  is  referred  to  with 
a  view  of  showing  the  inability  of  one,  other  than  the  person  in 
whose  name  the  insurance  policy  is  issued,  to  claim  the  money  there- 
under, and  the  similarity  between  life  insurance  policies  and  fire 
insurance  policies ;  and  the  first  case  of  Heller  v.  Bank,  supra,  will 
be  found  to  contain  an  exceedingly  full  and  able  discussion  of  the 
subject  under  consideration. 

2.  The  referee,  having  reported  in  favor  of  the  Bank  of  Delaware 
as  to  the  insurance  money,  in  accordance  with  the  views  herein  ex- 
pressed, further  held  that  the  bank  was,  nevertheless,  chargeable  on 
account  of  dealings  had  by  it  after  insolvency,  and  within  four  months 
of  the  bankruptcy,  with  certain  preferences  arising  from  payments 
made  to  it,  to  wit,  for  the  sum  of  $1,374.68,  and  that  such  amount 
should  be  charged  against  it,  and  deducted  from  the  insurance  money 
to  be  received.  The  position  of  the  referee  in  this  respect  would  be 
entirely  correct  in  dealing  with  any  money  properly  a  part  of  the 
estate  of  the  bankrupt,  if  the  bank  sought  to  prove  against  the  estate 
any  claim  on  account  of  its  indebtedness;  but,  as  neither  of  these 
conditions  exists,  the  action  of  the  referee  cannot  be  sustained.  The 
theory  on  which  the  money  is  decreed  to  the  bank  is  that  it,  and 
not  the  bankrupt  company,  is  entitled  to  the  money  due  under  the  in- 
surance policies  by  virtue  of  the  assignment  of  the  policies;  there 
being  no  surplus  arising  from  such  policies,  after  the  payment  of  the 
bank's  debt.  The  petition  filed  in  these  proceedings  by  the  bank,  in 
view  of  the  circumstances  under  which  the  money  was  paid  into 
court,  is  not  the  equivalent  of  the  presentation  of  a  claim  against  the 
estate  of  the  bankrupt.  The  money  was  paid  in  court  with  the  ex- 
press understanding  that  it  was  to  be  without  prejudice  to  the  rights 
of  any  of  the  parties  in  interest,  and  the  petition  filed  was  merely  to 
have  the  court  determine  to  whom  the  money  bclongedi  in  view  of 
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the  conflicting  claims  set  up  in  reference  to  said  insurance  money. 
No  claim  against  the  estate  of  the  bankrupt,  except  as  to  such  insur- 
ance money,  is  asserted,  although  the  bankrupt  company  will  be  con- 
siderably indebted  to  the  bank,  after  allowing  credit  for  all  insurance 
and  all  sums  heretofore  received. 

3.  The  principles  announced  in  reference  to  the  insurance  policies 
held  by  the  Bank  of  Delaware  apply  with  equal  force  to  the  insur- 
ance policies  held  by  the  Merchants'  &  Farmers'  Bank  of  Ports- 
mouth, and  the  said*bank  is  entitled  to  the  amount  of  the  two  insur- 
ance policies  held  by  it,  one  of  which  has  been  already  paid,  and  a 
decree  should  be  entered  in  its  favor  for  the  amount  arising  from  the 
remaining  policies  paid  into  court  in  these  proceedings.  The  bal- 
ance due  the  bank  will  be  subordinated  to  the  payment  of  the  lien 
claims  for  supplies  hereinafter  allowed,  the  said  supplies  having  been 
furnished  prior  to  the  date  of  the  recordation  of  the  bank's  mortgage. 
The  section  of  the  statute  (section  2485,  Code  Va.)  in  terms  provides 
that  the  lien  of  persons  furnishing  supplies  shall  be  prior  to  any  lien 
by  deed  of  trust,  mortgage,  hypothecation,  sale,  or  conveyance, 
made  or  executed,  and  admitted  to  record,  subsequent  to  the  day  on 
which  said  supplies  were  furnished.  The  date  of  recordation  being 
the  time  fixed  by  the  statute  after  which  supplies  cannot  be  furnished 
and  a  lien  secured,  it  follows  in  this  case  that  the  liens,  in  so  far  as 
they  are  allowed  as  above,  take  precedence  of  the  deed  of  trust  in 
favor  of  the  bank. 

4.  This  brings  us  to  the  consideration  of  the  validity  of  the  supply 
claims,  and  how  far  such  liens  will  be  enforced  under  the  present 
bankruptcy  act.  The  validity  of  the  supply  lien  act  of  the  state  has 
been  judicially  passed  upon  by  the  supreme  court  of  the  state  of  Vir- 
ginia, by  the  United  States  circuit  court  of  appeals  and  the  circuit 
court  of  the  United  States  for  this  circuit.  Virginia  Development 
Co.  v.  Crozer  Iron  Co.,  90  Va.  127,  17  S.  E.  806,  44  Am.  St.  Rep. 
893;  Liberty  Perpetual  Building  &  Loan  Co.  v.  M.  A.  Furbush  & 
Son  Mach.  Co.,  26  C.  C.  A.  38,  80  Fed.  631,  42  U.  S.  App.  496; 
Fidelity  Ins.,  Trust  &  Safe  Deposit  Co.  v.  Roanoke  Iron  Co.,  81  Fed. 
439.  l*his  court,  heretofore,  in  the  matter  of  the  Reese  Manufactur- 
ing Company,  in  bankruptcy,  not  reported,  recognized  the  existence 
of  such  liens  under  the  present  bankrupt  act ;  following  in  Re  Kerby- 
Penriis  Co.,  36  C.  C.  A.  677,  9^  Fed.  116,  and  In  re  Emslie,  42  C.  C. 
A.  350,  102  Fed.  291.  The  order  of  priority  of  payment  of  supply 
lien  creditors,  as  among  themselves,  was  also  passed  upon  in  the 
Reese  Manufacturing  Company  Case,  referred  to,  and  held  to  be  that 
adopted  by  the  supreme  court  of  the  state  in  the  case  of  Virginia 
Development  Co.  v.  Crozer  Iron  Co.,  supra;  that  is  to  say,  that 
such  liens  took  precedence  as  of  the  date  of  their  recordation  in  the 
clerk's  office.  There  seems  to  be  no  reason  to  depart  from  the  con- 
clusions then  reached,  either  as  to  the  recognition  of  such  claims  in 
bankruptcy  or  their  order  of  priority  among  themselves. 

It  is  earnestly  insisted,  however,  that  the  supply  claims  in  this  case 
are  not  valid,  because  the  bankrupt  was  not  such  a  manufacturing 
company  as  was  contemplated  by  the  supply  lien  statute;  that  said 
company  was  not  principally  engaged  in  the  manufacture  of  lumber. 
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but  was  engaged  as  well  in  buying  and  selling  lumber ;  and  that  the 
supplies  for  which  the  Hens  were  filed  were  furnished  indiscriminately 
as  to  the  two  businesses ;  and  that  it  was  not  shown  that  th^  items 
charged  for  were  supplies  furnished  to  a  manufacturing  company, 
necessary  to  the  operation  of  the  same.  Upon  the  question  as  to 
the  character  of  the  company,  and  whether  the  items  charged  for 
were  necessary  to  the  operation  of  the  manufacturing  business,  and 
were  so  furnished  and  used,  a  great  mass  of  evidence  was  taken,  and 
the  referee,  in  a  carefully  prepared  report,  findfe  that  the  bankrupt 
company  was  such  a  manufacturing  company  as  was  contemplated 
by  the  statute,'that  its  general  business,  well  recognized  and  under- 
stood, was  that  of-the  manufacture  of  rough  lumber  into  flooring, 
ceiling,  box  shooks,  and  other  dressed  material,  and  that  in  so  far 
as  it  did  buy  and  sell  lumber  it  was  an  incident  in  connection  with  the 
manufacturing  business,  and  not  its  regular  business,  and  that  the 
supplies  furnished  for  which  liens  were  allowed  were  necessary  to  the 
conduct  of  its  business,  and  were  sold  and  furnished  to  be  used  in 
such  business,  and  in  the  main  so  used ;  and  the  referee  further  de- 
termined that  it  was  not  incumbent  on  the  lienor,  when  goods  were 
necessary  for  the  operation  of  the  business  in  hand,  and  were  sold 
and  delivered  for  that  purpose,  to  follow  the  goods  themselves,  and 
show  that  they  were  all  actually  manufactured,  there  being  in  fact  no 
dispute  But  that  the  great  bulk  of  the  purchases  were  of  the  char- 
acter indicated  and  so  used.  The  referee  cited,  in  support  of  his 
conclusion,  Jones,  Liens,  §  1329;  Morris  Co.  Bank  v.  Rockaway 
Mfg.  Co.,  14  N.  J.  Eq.  189;  Singerly  v.  Doerr,  62  Pa.  9;  Richmond 
&  I.  Const.  Co.  V.  Richmond,  N.  I.  &  B.  R.  Co.,  15  C.  C.  A.  289, 
68  Fed.  105,  34  L.  R.  A.  625;  Burns  v.  Sewell,  48  Minn.  425,  51  N. 
W.  224.  After  careful  consideration  of  the  evidence  in  the  case  and 
an  examination  of  authorities  cited,  I  fully  concur  with  the  referee 
as  to  this  manufacturing  company  being  such  a  one  as  is  contem- 
plated by  the  act,  and  that  the  materials  sold,  and  for  which  the 
debts  were  contracted,  as  allowed  by  the  referee,  were  such  as  for 
which  liens  can  be  claimed,  and  that  the  lienors  have  produced  proof 
sufficient  to  establish  their  Hens. 

5.  We  come  next  to  the  consideration  of  the  question  of  the  time 
within  which  supply  Hens  may  be  filed,  whether  from  the  date  the  sup- 
plies are  furnished,  or  only  within  90  days  after  the  last  item  of 
the  account  becomes  due  and  payable.  This  involves  the  interpreta- 
tion to  be  given  sections  2485  and  2486  of  the  Code  of  Virginia,  as 
amended,  under  which  the  Hens  are  claimed.  The  referee,  in  an  able 
and  carefully  considered  report,  held  that  the  liens  could  not  be  filed 
from  the  time  that  the  suppHes  were  furnished,  where  credit  was 
given,  but  only  after  the  last  item  of  the  account  became  due  and  pay- 
able, and  within  90  days  from  that  date.  After  giving  the  subject 
much  thought  and  consideration,  I  have  reached  a  different  conclu- 
sion from  that  arrived  at  by  the  referee.  Taking  into  view  both  sec- 
tions of  the  statute, — the  one  under  which  the  lien  is  given,  as  weH 
as  the  one  under  which  it  is  secured, — with  the  various  amendments 
to  each  section,  together  with  the  subject-matter  of  legislation,  which 
is  of  a  remedial  character,  and  intended  to  encourage  the  business  of 
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concerns  such  as  the  bankrupt,  by  affording  a  basis  of  credit  not 
generally  given,  I  think  that  the  supply  lien  can  be  claimed  from  the 
time  that  the  supplies  are  furnished,  provided  that  the  claim  be  filed 
not  later  than  90  days  after  the  last  item  of  the  account  becomes  due 
and  payable. 

Section  2485  of  the  Code,  as  amended  by  Act  Feb.  15,  1892,  pro- 
vides that: 

"All  persons  furnishing  supplies  to  a  mining  or  manufacturing  company* 
necessary  to  the  operation  of  the  same,  shall  have  a  prior  lien  upon  the  per- 
sonal property  of  such  company,  other  than  that  forming  a  part  of  its  plant, 
to  the  extent  of  the  money  due  them  for  such  supplies,  and  also  a  lien  upon 
all  of  the  estate,  real  and  personal,  of  said  company;  which  said  last  lien, 
however,  upon  such  real  and  personal  estate,  shall  be  subject  and  inferior 
to  any  lien  by  deed  of  trust,  mortgage,  hypothecation,  sale  or  conveyance, 
made  or  executed  and  duly  admitted  to  record  prior  to  the  date  upon  which 
said  supplies  are  furnished."    Acts  1891-92,  p.  362. 

And  section  2486,  as  amended  by  Act  Feb.  12,  1896,  this  being  the 
section  providing  for  the  "perfection  and  enforcement"  of  the  lien 
given  by  the  preceding  section,  provides  that: 

'*No  i>er8on  shall  be  entitled  to  the  lien  given  by  the  preceding  section 
unless  he  shall,  within  ninety  days  after  the  last  Item  of  his  bill  becomes 
due  and  payable*  for  which  said  supplies  are  furnished  or  services  rendered, 
file  in  the  clerk's  office,"  etc.,  **a  memorandum  of  the  amount  and  con- 
sideration of  his  claim,  verified  by  affidavit,  which  memorandum  shall  be" 
recorded.  Indexed,  etc.    Acts  1805-96,  p.  340. 

The  language  of  the  first  section  of  this  act  is  broad  and  compre- 
hensive, and  plainly  contemplates  the  existence  of  the  lien  from  the 
time  the  supplies  are  furnished.  It  gives  a  prior  lien  upon  the  per- 
sonal property  of  such  company  other  than  that  forming  a  part  of 
its  plant,  and  also  a  lien  upon  the  estate,  real  and  personal,  of  such 
company,  subordinating  such  latter  lien,  however,  only  to  liens  duly 
admitted  to  record  prior  to  the  date  at  which  the  supplies  are  fur- 
nished; in  a  word,  against  liens  acquired  by  deeds  of  trust,  mort- 
gage, hypothecation,  or  in  case  of  a  sale  or  conveyance.  The  time 
of  furnishing  the  supplies  is  the  period  as  of  which  the  material  man 
is  given  a  right  of  lien. 

The  right  to  claim  the  lien  arises  under  this  section,  and  may  be 
enforced  at  any  time  after  the  suppUes  are  furnished,  but  may  be 
lost  by  failure  to  comply  with  some  provisions  of  the  act  giving 
the  right.  The  only  requirement  is  that  the  lien  shall  be  filed  "with- 
in ninety  days  after  the  last  item  of  the  bill  becomes  due  and  pay- 
able." If  the  claim  is  filed  within  that  time,  the  lien  secured  re- 
lates back  to  the  time  the  supplies  were  furnished,  subject  to  be  de- 
feated by  prior  or  intervening  supply  liens.  There  is  nothing  in- 
congruous or  unusual  in  having  security  for  a  debt  which,  although 
due  and  owing,  is  yet  not  payable.  It  is  just  what  is  done  in  nearly 
every  trust  deed  or  mortgage,  and  the  legislature  can  as  well  pro- 
vide for  such  character  of  lien  as  can  parties  contract  for  the  same 
among  themselves.  The  word  "due"  in  this  section  should  be  con- 
strued as  meaning  "owing,"  rather  than  "payable."  This  interpreta- 
tion has  frequently  been  given  to  this  word  in  similar  statutes,  such 
as  mechanics'  liens  and  attachment  statutes.    Williamson  v.  Bowie, 
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6  Munf.  176;  Bank  of  U.  S.  v.  Merchants'  Bank  of  Baltimore  (Va.) 
I  Rob.  585 ;  Smalley  v.  Stone  Co.  (Mich.)  72  N.  W.  30.  In  U.  S. 
V.  State  Bank  of  North  Carolina,  6  Pet.  29,  8  L.  Ed.  308,  the 
language  of  the  act  of  congress  under  consideration  was :  "Where 
any  person  becoming  indebted  to  the  United  States  by  bond  or  other- 
wise shall  become  insolvent,  the  debt  due  the  United  States  shall 
be  first  paid."  The  court  held  the  word  "due"  to  mean  "owing," 
and  not  "payable." 

The  language  of  section  2486,  amended,  "within  ninety  days  after 
the  last  item  of  his  bill  becomes  due  and  payable,"  is  not  used  to 
designate  the  beginning  and  the  end  of  the  period  in  which  the  mem- 
orandum may  be  filed,  but  to  prescribe  the  time  within  which  such 
lien  must  be  filed;  or,  to  state  it  differently,  to  fix  a  period  not 
later  than  and  beyond  which  it  cannot  be  filed.  The  construction 
of  the  word  "within,"  used  in  statutes,  has  frequently  been  had.  In 
Levert  v.  Read,  54  Ala.  531;  Merchants'  &  Traders'  Nat.  Bank 
V.  Mayor,  etc.,  of  City  of  New  York,  97  N.  Y.  355;  Dawson  v. 
Black  (111.)  36  N.  E.  413;  Railway  Co.  v.  Eubanks,  32  Mo.  App. 
189;  Atherton  v.  Corliss,  loi  Mass.  40;  Young  v.  The  Orpheus,  119 
Mass.  179, — ^the  interpretation  herein  placed  is  given. 

No  case  in  Virginia  seems  to  have  been  decided  under  this  par- 
ticular section  of  the  supply  lien  law,  as  amended,  and  we  are  there- 
fore left  without  specific  interpretation  of  the  meaning  of  the  act  by 
the  highest  court  of  the  state.  Much  light,  however,  is  thrown  up- 
on the  subject  by  the  decisions  of  that  court,  of  comparative  recent 
date,  under  the  clause  of  the  mechanic's  lien  law  giving  material  men 
and  subcontractors  a  lien. 

In  Railroad  Co.  v.  Miller,  80  Va.  821,  President  Lewis,  construing 
section  5  of  the  act  approved  March  31,  1875,  which  was  as  follows: 

"Any  sub-contractor,  or  any  person  contracting  to  fnmish  materials  about 
a  building  or  other  imp^oyement,  for  a  general  contractor,  or  other. person 
than  the  owner,  may  give  notice  in  writing  to  the  owner  of  such  building 
or  other  Improvement,  stating  the  value  of  the  labor  i>erformed  or  materials 
furnished,  and  shall,  within  twenty  days  after  such  building  or  other  im- 
provement Is  completed,  or  the  work  thereon  otherwise  terminated,  furnish 
the  owner  thereof  with  an  affidavit,  showing  a  correct  account  of  the  amount 
due  the  said  party  by  the  contractor  and  remaining  unpaid  to  the  sub- 
contractor, or  person  contracting  to  furnish  materials,  and  the  said  own» 
shall  be  Uable,  In,"  etc.    Acts  1874-75,  p.  437. 

— ^After  remarking  that  the  principal  question  sought  to  be  raised 
by  the  instruction  was  that  the  notice  and  affidavit  required  by  the 
statute  to  entitle  the  subcontractor  to  the  benefit  of  its  lien  must, 
in  order  to  have  that  effect,  be  furnished  after,  and  not  before,  th^ 
entire  completion  of  the  work  by  the  general  contractor,  said: 

"Obviously,  tills  Is  not  the  true  construction  of  the  statute.  •  •  •  It  Is 
plain  from  the  language  thus  employed  that  the  intention  of  the  legislature 
was  to  authorize  notice  to  be  given  after  the  materials  have  been  fumlslied 
by  the  subcontractor,  and  to  prescribe  a  limit  within  which  the  essential 
affidavit,  'showing  a  correct  account  of  the  amount  due'  to  the  subcontractor, 
shall  be  furnished,  namely,  twenty  days  after  the  completion  of  the  work, 
and  no  longer.  In  other  words,  the  subcontractor  may  give  notice  as  soon 
as  the  materials  are  furnished,  and  may  at  the  same  time,  If  he  pleases, 
furnish  the  required  affidavit,  or  at  any  time  thereafter,  provided  the  same 
is  furnished  within  twenty  days  after  the  work  Is  completed." 
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In  Railroad  Co.  v.  Howison,  8i  Va.  125,  construing  the  same 
section,  Judge  Lacy  said: 

"The  subcontractor  was  not  obliged  to  wait  nntil  the  work  was  finished  or 
terminated  otherwise  before  he  gave  h$s  notice.  He  was  entitled,  under  the 
amended  law,  to  serve  his  notice  at  any  time  after  the  labor  was  performed 
and  the  materials  furnished,  before  the  expiration  of  twenty  days  from  the 
completion  of  the  building  or  other  Improvement,  or  the  day  the  work  was 
otherwise  terminated." 

Another  view  of  this  statute  strongly  convinces  me  of  the  correct- 
ness of  the  views  herein  expressed.  If  the  supply  lien  can  only  be 
secured  after  the  last  item  in  the  bill  becomes  due  and  payable,  and 
within  90  days  from  that  time,  the  result  will  be  that  no  credit  can 
be  given  by  a  vendor  in  the  sale  of  his  goods.  The  moment  credit 
is  given,  a  subsequent  vendor,  less  considerate  of  his  vendee's  in- 
terests and  wishes,  will  sell  his  goods,  either  for  cash  or  on  a  shorter 
credit,  and  file  his  lien  and  secure  the  same,  to  the  exclusion  of  the 
earlier  and  more  lenient  creditor,  who  would  be  powerless  to  avail 
himself  of  a  security  that  the  law  gave  him,  and  that  he  had  only  lost 
by  reason  of  his  generosity  to  his  debtor.  Sales  on  credit  could  no 
longer  be  had  to  mining  and  manufacturing  companies.  They  would 
in  their  dealing  be  reduced  to  a  strictly  cash  basis,  and  the  statute 
designed  to  secure  them  enlarged  and  additional  means  of  credit, 
and  thereby  to  foster  their  interests,  would  prove  a  disadvantage 
rather  than  a  benefit  to  them.  I  am  informed  that  Judge  Prentis,  of 
the  circuit  court  of  the  county  in  which  the  bankrupt  corporation 
did  business,  has  recently,  in  an  unreported  case,  taken  the  same 
view  of  this  act.  To  his  opinion  great  weight  should  be  given,  as 
well  because  of  his  eminent  capacity  to  reach  a  correct  conclusion,  as 
because  it  is  the  construction  given  by  the  local  state  court. 

6.  An  exception  made  to  the  report  presents  the  further  question 
of  the  sufficiency  of  the  supply  lien  claim  of  the  Branning  Manufac- 
turing Company,  one  of  the  bankrupt's  creditors;  the  contention 
being  that  said  claim  was  invalid,  because  the  memorandum  of  ac- 
count filed  with  the  lien  failed  to  show  what  part  of  the  debt  was 
actually  due  at  the  time  of  filing,  and  what  part  not  due ;  the  total 
claim  being  for  $6,836.27,  $3,415.17  of  which  amount  had  actually 
fallen  due.  The  referee  was  of  opinion  that  the  claim  as  filed  was 
sufficient,  but  that  only  the  sum  actually  due  could  be  allowed  there- 
on. Under  the  view  taken  by  the  court,  as  hereinbefore  expressed, 
as  to  the  time  within  which  accounts  may  be  filed,  this  exception  be- 
comes less  material,  as  the  date  of  the  sale  of  the  supplies  is  the  time 
from  which  the  claim  can  be  filed,  and  not  that  at  which  the  last  item 
of  the  account  falls  due.  The  account,  as  filed,  is  sufficient,  under 
the  court's  view  of  the  law,  though  the  better  practice  would  have 
been  to  have  filed  an  account  in  detail,  in  order  that  the  record 
would  show  the  amount  for  which  the  lien  was  claimed,  as  well  as 
the  portion  for  which  it,  at  any  given  time,  was  enforceable.  A 
court  of  equity  in  the  enforcement  of  the  claim  would,  I  take  it,  have 
no  difficulty  in  providing  only  for  the  collection  at  the  particular 
time  of  the  amounts  actually  due.  laege  v.  Bossieux,  15  Grat.  83,  76 
Am.  Dec.  189. 

112  F.— 49  r^  T 
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The  lien  is  further  excepted  to  because  it  failed  to  show  upon  its 
face  the  fact  that  the  same  was  filed  within  90  days  after  the  last 
item  of  the  bill  for  supplies  furnished  became  due  and  payable,  and 
that  it  was  therefore  invalid,  under  the  decision  of  Liberty  Perpetual 
Building  &  Loan  Co.  v.  M.  A.  Furbush  &  Son  Mach.  Co.  (of  this  cir- 
cuit; 26  C.  C.  A.  38,  80  Fed.  631,  42  U.  S.  App.  4196.  This  position  is 
likewise  untenable.  It  sufficiently  shows  that  the  claim  was  filed 
within  the  time  prescribed  by  the  statute.  The  affidavit  required  to 
be  filed  with  the  memorandum  of  account  which  forms  a  part  thereof 
in  terms  says:  "And  that  ninety  days  have  not  elapsed  since  the 
last  item  of  said  bill  for  said  supplies  became  due  and  payable." 
This  is  a  sufficient  declaration  as  to  the  claim  having  been  filed  within 
the  statutory  period,  and  the  affidavit  can  be  referred  to  for  the  pur- 
pose of  giving  the  information  required  by  the  statute.  Reference 
may  also  be  had  to  the  case  of  Overholt  v.  Manufacturing  Co.  (Va.) 
37  S.  E.  307,  as  bearing  upon  this  exception. 

7.  Another  exception  presents  for  the  consideration  of  the  court 
the  question  of  whether  the  claim'  of  one  Parsons,  the  assignee  of 
sundry  small  orders  issued  by  the  bankrupt  company,  for  the  pay- 
ment of  its  hands,  should  be  allowed,  and,  granting. that  the  assignee 
can  make  such  claim,  whether  the  fact  he  is  unable  to  state  just 
from  whom  he  received  these  assignments,  when  they  were  issued, 
or  positively  at  what  time  the  labor  was  performed  for  which  they 
were  issued,  should  disentitle  him  to  recover.  The  first  question  is 
one  of  law,  and  under  the  ruling  of  Liberty  Perpetual  Building  & 
Loan  Co.  v.  M.  A.  Furbush  &  Son  Mach.  Co.,  26  C.  C.  A.  38,  80  Fed. 
631,  42  U.  S.  App.  496,  the  assignee  of  claims  under  the  supply  lien 
law  can  ordinarily  file  the  lien. 

The  other  questions  presented  are  largely  dependent  upon  the 
facts,  and,  as  the  point  is  made  that  the  evidence  as  to  this  claim  is 
not  returned  by  the  referee,  the  claimant  should  have  an  opportunity 
to  again  submit  his  proof  of  lien  to  the  referee,  and  have  him  pass 
thereon. 

The  report  of  the  referee  will  be  recommitted,  with  directions  to 
state  an  account  of  the  fund  under  the  control  of  the  court,  according 
to  the  views  herein  expressed. 


In  re  ARNETT, 

(District  Court,  W.  D.  Tennessee.    December  26,  1001.) 

I.  Bakkruftct  —  Administbation  of  Estate  —  Controlling  Action  of  Trus- 
tee—Appointment OP  Special  Counsel. 

The  estate  of  a  voluntary  bankrupt  was  large,  with  numerous  creditors, 
and  its  administration  was  complicated  by  claims  of  lien  by  creditors 
who  had  not  submitted  their  claims  to  the  bankruptcy  court.  Such 
creditors  had  also,  after  the  bankruptcy,  but  before  the  receiver  ap- 
pointed by  the  court  could  act,  through  collusion  with,  or  by  the  ac- 
quiescence of,  the  bankrupt,  taken  possession  of  the  greater  part  of  his 
property,  consisting  of  farms  and  crops,  by  reason  of  which  action 
further  complications  had  arisen.  Held,  that  under  such  circumstanoee 
the  court  would  not  permit  the  trustee  to  be  governed  In  his  action. 
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wtilch  might  result  In  exp^Qslre  litigation,  by  any  partlcnlflr  creditor  or 
group  of  creditors,  but  would,  on  its  own  motion,  direct  him  to  r^ort 
fully-  to  a  special  meeting  of  all  the  creditors,  to  be  called  for  the 
purpose,  and  to  be  governed  by  such  directions  as  they  should  adopt; 
that  it  would  also  appoint  independent  counsel,  not  interested  for  any 
of  the  creditors,  to  advise  and  act  for  the  trustee  in  making  any  adjust- 
ment between  the  general  creditors  and  the  lien  claimants,  or  in  prose- 
cuting any  litigation  which  might  be  authorized  by  the  creditors'  meet* 
Ing,  and  in  the  general  administration  of  the  estate. 

9l  Same— Contempt— Dispossessing  the  Bankrupt  after  Petttton  Filed. 

The  bankrupt  and  the  mortgage  trustee  of  a  secured  creditor  fined 
$50  each,  the  one  fcr  surrendering  and  the  other  for  taking  possession 
of  the  mortgaged  property,  from  the  bankrupt  after  the  petition  in  bank- 
ruptcy had  been  filed. 

In  Bankruptcy. 

When  the  voluntary  petition  In  this  case  was  filed,  the  bankrupt  was  a 
general  merchant  at  Tiptonville,  Tenn.,  dealing  largely  in  cotton  purchased 
by  him  and  acquired  from  tenants  to  whom  he  had  made  advances  on 
their  crops.  Just  being  gathered  and  marketed.  Also  he  was  himself  a 
planter  owning  large  and  numerous  farms,  growing  cotton  and  other  crops 
on  the  shares  and  otherwise.  He  shipped  his  cotton  to  Memphis,  mostly 
to  Godfrey  Frank  &  Co.,  his  factors  and  brokers,  who  had  advanced  him 
large  sums  of  money,  supplies,  and  other  necessaries,  for  which  dealings 
they  held  mortgages  or  deeds  of  trust  with  powers  of  sale  upon  the  lands 
and  crops  of  the  bankrupt.  The  schedules  show  a  very  large  estate,  ag- 
gregating more  than  $100,000.  consisting  of  the  farms,  crops,  merchandise 
and  debts  due  by  notes,  accounts,  and  mortgages  to  secure  them.  They  also 
show  a  very  large  indebtedness;  that  to  Godfrey  Frank  &  Co.  being  roughly 
estimated  at  more  than  $60,OSOO,  secured  for  the  most  part  by  mortgage  and 
deeds  of  trust  The  unsecured  creditors  are  roughly  estimated  at  about 
$70,000.  The  rules  of  the  district  court  for  the  Western  district  of  Ten- 
nessee require  a  voluntary  bankrupt  within  24  hours  after  his  petition  Is 
filed  to  surrender  his  assets  to  the  referee  in  bankruptcy,  who  Is  appointed 
a  caretaker  or  special  receiver  until  the  trustee  is  appointed.  Before  the 
referee  could  reach  Tiptonville  to  take  possession,  the  trustee  of  the  Godfrey 
Frank  &  Co.  mortgage  took  possession  of  lands  conveyed  and  large  quantities 
of  cotton,  some  in  the  seed  in  the  gins  and  on  the  farms,  and  some  already 
baled  for  market.  Whether  this  was  done  by  collusion  with  the  bankrupt, 
his  acquiescence,  or  without  his  consent,  does  not  yet  fully  appear.  At  the 
first  meeting  of  creditors  a  trustee  was  not  elected  by  those  present,  as 
none  received  the  statutory  vote,  but  the  referee  appointed  as  trustee  one 
of  the  persons  voted  for,  residing  at  Tiptonville;  but  by  a  majority  vote 
of  those  present  combining  the  creditors  represented  by  a  firm  of  Memphis 
lawyers  and  one  at  Nashville,  the  Memphis  firm,  and  particularly  one  of  its 
members,  was  appointed  *to  represent  the  trustee."  A,t  the  first  meeting 
also  the  bankrupt  was  examined,  but,  owing  to  the  fact  that  his  books  were 
imperfectly  and  unskillfully  kept,  and  other  books  proper  to  be  kept  were 
wanting  or  not  produced,  the  creditors  were  not  satisfied  with  the  examina- 
tion. The  mortgage  trustee  or  manager  of  the  Godfrey  Frank  &  Co.  firm 
was  present  with  his  attorney,  and  ofllered  to  submit  to  examination  as  to 
his  securities,  debts,  and  accounts,  but  this  was  declined.  The  attorney  for 
the  Godfrey  Frank  &  Co.  firm  was  the  same  attorney  who  had  filed  the 
bankrupt's  petition  in  bankruptcy,  and  represented  him  In  the  proceedings. 
The  mortgage  trustee  of  Godfrey  Frank  &  Co.  advertised  the  lands  for 
sale  on  December  28,  1901.  The  trustee  in  bankruptcy  filed  a  petition  before 
the  referee  asking  for  an  injunction,  which  the  referee  refused.  No  petition 
for  review  was  filed,  but  at  the  request  of  the  trustee  in  bankruptcy  the 
referee  certified  the  facts  contained  in  his  report  and  the  questions  of  law 
to  the  district  judge.  The  matter  coming  oi.  for  hearing  before  him,  he 
directed  that  a  rule  to  show  cause  should  issu^  returnable  January  2,  1902, 
upon  the  motion  for  a  preliminary  injunction  against  the  sale,  and  mean- 
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time  directed  a  restraining  order  forbidding  the  sale  as  adrerHsed.  He  also 
directed  that  the  rule  to  show  cause  should  Include  a  notice  of  proceedings 
for  contempt  against  the  bankrupt,  Godfrey  Frank  &  Co.,  and  their  mortgage 
trustee,  for  dispossessing  the  bankrupt  of  his  possession  of  the  property 
by  collusion  or  otherwise  after  the  adjudication  in  bankruptcy,  and  tor  the 
bankrupt* s  failure  to  surrender  the  property  to  the  referee,  as  receiver,  until 
a  trustee  in  bankruptcy  could  be  appointed.  Pending  the  proceedings  the 
court  also  directed  the  trustee  to  make  report  for  instructions  to  a  special 
meeting  of  the  creditors,  and  appointed  independent  counsel  to  advise  the 
trustee  in  the  execution  of  the  order  and  the  management  of  the  estate. 

Myers  &  Banks,  for  creditors. 

L.  Lehman,  for  bankrupt  and  Godfrey  Frank  &  Co. 

HAMMOND,  J.  (after  stating  the  facts).  It  is  the  desire  of  the 
court  to  commit  the  questions  growing  out  of  the  securities  and 
liens  claimed  by  Godfrey  Frank  &  Co.  and  other  mortgage  or  lien 
creditors,  if  any,  to  the  creditors  themselves  at  a  special  meeting 
called  to  consider  the  subject,  and  see  what  litigation,  if  any,  the 
creditors  will  or  will  not  sanction.  This  matter  should  be  carefully 
considered  by  the  creditors  themselves,  upon  full  information,  before 
any  litigation  is  undertaken;  and  the  trustee  should  not  sue  until 
reasonable  efforts  have  been  made  to  adjust  the  matters  with  the 
secured  creditors  without  litigation,  upon  terms  satisfactory  to  the 
other  creditors,  acting  in  a  body  at  a  general  meeting  held  for  the 
purpose.  The  discretion  of  the  trustee  in  such  matters  should  not 
be  controlled  by  any  particular  creditors,  groups  of  creditors,  or  com- 
binations of  them.  He  should  be  under  the  direction  only  of  the 
whole  body,  acting  at  formal  meetings  under  the  superintendence  of 
the  referee  or  judge,  as  the  statute  provides ;  for  the  general  scheme 
of  the  bankruptcy  statute  for  the  administration  of  estates  would 
be  defeated  if  creditors  were  allowed  to  control,  direct,  or  advise 
the  trustee  in  any  other  manner  than  by  such  formal  meetings.  "  The 
plan,  therefore,  of  creditors,  or  a  majority  of  them,  selecting  some 
one  or  more  of  their  own  attorneys  as  the  legal  adviser  of  the  trustee 
is  not  approved  by  the  court.  The  minority  of  the  creditors  are  en- 
titled to  share  in  the  direction  of  affairs  as  the  questions  arise  from 
time  to  time,  and  to  take  part  in  considering  what  instructions  should 
be  given  to  the  trustee.  A  general  control  of  his  discretion  without 
this  by  any  particular  creditors  or  their  attorneys,  is  not  permissible. 
This  informal  method  of  controlling  the  administration  of  the  trustee 
might  be  very  well  where  the  assets  are  small,  and  the  interests  in- 
volved inconsiderable;  but  where  the  estates  are  large,  involving 
amounts  approaching  or  exceeding  $100,000,  as  in  this  case,  it  is 
wisest  to  submit  the  direction  of  the  trustee  to  all  the  creditors  in 
the  formal  meetings  provided  by  law.  For  this  reason  the  court  has 
determined  in  this  case  to  require  the  trustee  to  so  proceed,  and 
that  he  shall  be  advised  by  independent  and  impartial  counsel,  se- 
lected by  the  court  for  that  purpose,  who  does  not  represent  any  of 
the  creditors. 

The  court  is  not  satisfied  with  the  tendency  of  this  case  to  drift 
into  litigation  between  the  trustee  and  secured  creditors  in  posses- 
sion or  claiming  possession  of  the  most  valuable  part  of  the  assets 
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Without  preliminary  consideration  by  the  creditors  in  a  formal  meet- 
ing called  for  the  purpose  of  having  all  the  facts  accurately  ascer- 
tained and  understood  before  any  litigation  is  undertaken  by  the 
trustee.  It  may  be  that  when  all  the  facts  are  disclosed  the  creditors 
will  adjust  the  matters  without  the  expense  of  litigation.  The  clerk 
is  therefore  directed  to  enter  the  following  order : 

It  appearing  to  the  court  from  a  petition  for  review  filed  under 
general  order  27  of  the  supreme  court,  or  a  certificate  of  the  referee 
in  lieu  thereof,  from  the  report  of  the  referee,  the  general  record  of 
the  case,  and  statements  of  counsel  at  the  bar  in  the  proceedings  here- 
tofore had,  that  this  is  a  very  large  estate,  with  numerous  creditors ; 
that  it  is  much  complicated  by  claims  of  priority  of  liens  and  securities 
for  creditors  who  have  not  submitted  their  claims  to  this  bankruptcy 
court,  but  are  acting  independently  thereof  in  realizing  their  securi- 
ties, whereby  further  complications  are  entailed  and  litigation  is 
threatened ;  it  also  appearing  that  by  collusion  with  or  acquiescence 
of  the  bankrupt  the  mortgage  trustee  of  one  of  the  secured  creditors, 
it  is  alleged,  has  obtained  possession  of  certain  property  claimed  by 
him  since  the  adjudication  in  this  case  and  before  the  temporary 
receiver  or  trustee  could  act  in  the  premises,  from  which  still  further 
complications  have  ensued;  and  it  also  appearing  that  expensive 
litigation  may  arise  unless  the  trustee  be  carefully  advised  by  the 
creditors  themselves  as  to  the  adjustment  of  these  complications,  and 
that  necessary  means  should  be  taken  to  provide  against  any  unnec- 
essary litigation,  and  that  efforts  should  be  made  to  so  arrange  the 
affairs  of  the  bankrupt's  estate  as  to  avoid  loss  by  unnecessary  con- 
flicts of  interest  as  between  the  trustee  and  secured  creditors,  if  possi- 
ble; and  it  also  appearing  that  large  bodies  of  agricultural. lands  are 
involved,  for  the  tenancy  and  profit  of  which  speedy  arrangements 
should  be  made  for  the  coming  year  by  agreement  with  creditors 
holding  the  securities  aforesaid :  It  is  ordered  by  the  court,  upon  its 
own  motion,  pending  the  proceedings  already  taken  and  the  future 
administration  of  the  estate  in  this  court,  that  the  trustee  in  bank- 
ruptcy shall  make  in  writing  and  submit  to  a  special  meeting  of  the 
creditors  for  their  action  in  the  premises,  to  be  called  under  the  pro- 
visions of  general  order  25  of  the  supreme  court,  a  detailed  and  com- 
plete report  of  the  condition  of  this  estate,  its  assets  of  every  kind, 
secured  and  unsecured,  and  especially  of  all  liens,  mortgages,  or  pre- 
ferred claims  of  every  kind  whatever,  and  of  all  attainable  information 
in  relation  thereto,  to  the  end  that  the  creditors,  by  their  resolutions 
in  writing,  may  advise  him  as  to  the  management  of  these  affairs,  the 
adjustment  of  these  liens,  and  whether  the  creditors  wish  to  incur 
the  expenses  of  any  litigation  in  relation  thereto.  The  referee  is 
directed  to  issue  such  notices  and  take  such  steps  as  are  necessary 
to  call  a  special  meeting  of  the  creditors  under  the  general  order  25 
aforesaid  to  consider  the  foregoing  matters  and  the  general  condi- 
tion of  this  estate  and  its  management  by  the  trustee.  The  trustee 
is  further  directed  to  proceed  under  this  order  with  all  possible 
diligence,  and  make  as  speedy  a  report  as  possible.  And  the  court 
being  further  of  the  opinion  that  the  trustee  should  be  independently 
advised  in  these  matters  and  in  the  administration  of  the  estate  by 
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counsel,  and  that  the  discretion  of  the  trustee  should  not  be  under 
the  control  of  particular  creditors,  or  groups  of  creditors,  or  combina- 
tions of  creditors,  but  under  the  control  of  formal  meetings  of  the 
whole  body  of  the  creditors  as  provided  by  the  statute  and  the  gen- 
eral orders  of  the  supreme  court  for  the  enforcement  thereof,  it  is 
also  now  ordered  that  Albert  W.  Biggs,  Esq.,  of  Trenton,  Tenn., 
be,  and  he  is  hereby,  appointed  special  counsel  to  the  trustee  to 
advise  him  in  the  premises  and  in  the  management  of  this  estate; 
that  said  counsel  shall  supervise  and  counsel  the  trustee  in  the 
preparation  of  the  report  to  be  made  to  the  creditors;  that  the  said 
trustee,  under  the  advice  of  counsel  aforesaid,  and  exercising  his 
own  judgment  and  discretion,  shall  submit  to  the  creditors  in  the  re- 
port aforesaid  his  own  propositions  for  the  management  of  the  af- 
fairs, the  adjustment  of  the  liens,  and  the  security  of  the  best  interests 
of  the  estate,  and  especially  if  any  litigation  should  be  instituted,  and, 
if  so,  to  what  extent,  and  in  what  manner,  and  how,  as  trustee,  he 
proposes  to  proceed  in  those  matters  requiring  any  extraordinary 
expenditures  for  the  purposes  aforesaid,  so  that  the  creditors  may 
take  such  action  as  they  may  wish.  The  clerk  is  directed  to  send 
by  mail  a  copy  of  this  order  to  the  referee,  to  the  trustee,  and  to  the 
special  counsel  hereinbefore  named.  All  of  which  is  ordered  to  be 
entered  of  record,  all  other  matters  being  reserved. 

HAMMOND,  J.  After  a  very  complete  and  satisfactory  report 
made  by  the  trustee,  under  the  guidance  of  the  special  counsel,  to 
a  meeting  of  the  creditors,  a  compromise  resulted  between  them  and 
Godfrey  Frank  &  Co.,  whereby  that  firm  paid  into  the  creditors'  fund 
$5,000  and  took  over  the  property  held  as  security  in  full  satisfaction 
of  the  secured  debt,  which  compromise  the  court  approves.  But 
there  remains  the  necessity  of  vindicating  the  authority  of  the  law 
and  practice  of  the  court  in  the  matter  of  the  contempt  of  the  bank- 
rupt and  the  mortgage  trustee  of  Godfrey  Frank  &  Co.  in  surrender- 
ing the  property  held  by  the  bankrupt  to  the  mortgage  trustee  after 
the  petition  in  bankruptcy  had  been  filed.  The  bankrupt  should 
either  have  kept  the  property  fOr  the  bankruptcy  trustee,  or  surren- 
dered it  under  the  rules  to  the  referee  as  caretaker.  109  Fed.  iii.,  iv. 
Since  so  satisfactory  a  compromise  has  been  reached,  the  court  will 
impose  only  a  fine  of  $50  each,  but  this  must  not  be  regarded  as  a 
measure  of  the  court's  judgment  of  the  offense  committed.  So  or- 
dered. 


In  re  UNION  FEATHER  &  WOOL  MFG.  CO. 

(Glreuit  Court  of  Appeals,  Seventh  Circuit.    January  7,  1902.) 

No.  802. 

Acts  of  Bankruptcy — Prkferrtng  Creditor  WHn.T?  In80i#vent. 

A  corporation  Issued  checks  to  Its  president  for  present  small  adrances 
of  money  made  by  him  to  meet  necessary  expenditures  at  times  when 
the  company  was  short  of  funds,  which  checks  he  held  until  the  com- 
pany had  funds  in  the  bank,  and  they  were  then  presented  and  paid. 
Held,  that  such  payments  were  not  preferences  which  constituted  acts 
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of  bankruptcy  on  the  part  of  the  corporation,  even  conceding  tiiat  It 
was  insolvent  at  the  time,  and,  its  insolvency  being  doubtful,  at  least, 
upon  the  evidence,  that  the  court  properly  refused  to  adjudge  it  a 
bankrupt,  upon  a  petition  filed  by  another  officer  as  the  principal  creditor, 
the  validity  of  whose  claim  was  also  doubtful  and  disputed. 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
ern District  of  Illinois. 

Peter  Peterson,  claiming  to  be  a  creditor  of  the  Union  Feather  &  Wool 
Manufacturing  Company,  for  brevity  called  the  "Company,"  for  services  as 
secretary  and  treasurer  of  the  company,  to  the  amount  of  ^1,615.30,  Frederick 
W.  Alwart,  a  creflitor  of  "the  company  for  goods  sold  to  the  amount  of 
$580.40,  and  the  Star  Oil  Company,  a  creditor  of  the  alleged  bankrupt  for 
goods  sold  to  the  amount  of  $16.58,  on  January  28,  1901,  filed  their  petition 
in  the  bankruptcy  court,  which,  as  subsequently  amended,  charged  that  the 
company  was  insolvent,  and  that  within  four  months  next  preeetiing  the 
date  of  the  filing  of  the  petition  the  company  committed  acts  of  bankruptcy, 
in  that  it  paid  to  one  Samuel  L.  Goldman,  a  creditor,  January  15,  1901,  $36; 
January  16th,  $44.93  and  $70,85;  January  25th,  $74.50;  amounting  in  the  aggre- 
gate to  $232.28, — with  intent  to  prefer  such  creditor  over  his  other  creditors, 
the  company  being  at  the  time  of  each  such  payment  Insolvent.  Issue  was 
Joined  denying  insolvency,  the  alleged  preferences,  and  that  Peterson  was  a 
creditor  of  the  company.  The  court  below  decreed  upon  the  testimony  taken 
that  "the  facts  set  forth  have  not  been  proved,  but  the  petitioning  creditors 
had  reasonable  gr  unds  for  the  filing  of  the  petition  herein,  and  it  is  there- 
fore adjudged  that  said  Union  Feather  &  Wool  Manufacturing  Company  was 
not  a  bankrupt,  and  that  said  petition  be  dismissed,  with  costs;'*  from  which 
decree  this  appeal  is  taken.  The  facts,  so  far  as  they  are  necessary  to  be 
stated,  appear  in  the  opinion, 

Charles  E.  Selleck  and  Lloyd  C.  Whitman,  for  appellant. 
Henry  R.  Piatt,  for  appellee. 

Before  JENKINS  and  GROSSCUP,  Circuit  Judges,  and  BUNN, 
District  Judge. 

JENKINS,  Circuit  Judge.  The  questions  upon  which  our  de- 
cision must  turn  are  purely  questions  of  fact.  A  discussion  of  them 
at  length  can  prove  of  no  value  to  the  profession.  We  need  but  to 
state,  and  that  briefly,  our  conclusions. 

For  some  years  prior  to  November  5,  1898,  the  petitioner  Peterson 
was  a  manufacturer  of  fillings  for  mattresses,  doing  business  for  a  few 
years  prior  to  that  date  under  the  name  of  the  Chicago  Cotton  Mill 
Company,  a  corporation,  the  stock  of  which  was  owned  practically 
by  himself  and  his  wife,  and  one  of  them  owned  the  lot  and  the  build- 
ing upon  and  in  which  the  business  was  conducted.  In  1898  negotia- 
tions were  instituted  between  Peterson  and  Samuel  L.  Goldman, 
which  resulted  in  the  incorporation  of  the  alleged  bankrupt,  with  a 
capital  stock  of  $10,000,  one-half  of  which  was  issued  to  Peterson 
and  his  wife,  and  one-half  to  Goldman  and  his  wife.  Peterson  and 
his  wife  conveyed  the  lot  and  building  to  this  new  company  at  a 
valuation  of  $7,000,  subject  to  a  mortgage  of  $2,000,  and  received 
$5,000  of  stock  in  the  new  company.  Goldman  purchased  of  the  old 
company  its  machinery,  paying  therefor  $1,500  in  cash,  which  was 
used  to  discharge  its  debts,  and  paid  $3,000  in  cash  to  the  new  com- 
pany, which  was  deposited  in  the  bank  to  its  credit.  For  this  $4,500, 
so  paid,  he  and. bis  wife  received  $5,000  of  stock  in  the  new  company. 
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The  board  of  directors,  consisting  of  the  two  men  and  their  wives, 
either  legally  or  illegally , — it  is  immaterial  to  our  conclusion  which, 
— elected  Goldman  president  and  Peterson  secretary  and  treasurer, 
and  fixed  their  salaries  as  such  officers  at  $150  each  per  month. 
Neither  of  them  drew  this  amount,  however,  nor  was  the  amount  ever 
credited  to  either  upon  the  books  jof  the  company.  From  the  start 
they  drew  $25  each  per  week,  and  in  June,  1900,  the  amount  so  drawn 
was  reduced  to  $15  a  week.  It  is  claimed  by  Goldman  that  it  was 
agreed  that  the  salaries  should  be  reduced  to  the  amount  which  they 
thus  drew,  and  he  repudiates  any  claim  whatever  upon  the  company 
by  reason  of  salary.  Peterson,  on  the  contrary,  claims  that  there 
was  no  reduction ;  that  the  arrangement  was  merely  temporary,  and 
the  smaller  sums  were  paid  on  account.  Much  testimony  was  ad- 
duced pro  and  con  with  respect  to  the  value  of  the  assets  of  the  com- 
pany, the  witnesses  for  Peterson  placing  the  land  and  buildings,  which 
two  years  before  he  put  in  at  $7,000,  as  worth  $2,590 ;  the  company's 
witnesses  placing  the  value  from  $4,000  to  $4,906.  There  was  like 
variance  in  the  testimony  of  the  value  of  the  machinery  and  of  the 
outstanding  accounts.  It  was  also  claimed  that  Peterson  had  col- 
lected large  amounts  of  money  for  the  company  which  he  had  appro- 
priated, and  with  which  he  had  not  charged  himself  upon  the  books. 
To  a  certain  extent  this  seems  to  be  conceded ;  but  it  is  claimed  that 
the  omission  to  charge  himself  with  them  was  merely  negligent 
omission,  and  not  fraudulent. 

To  prove  the  company  insolvent,  within  the  meaning  of  the  bank- 
ruptcy act,  it  is  essential,  even  upon  the  estimate  of  values  asserted 
by  the  petitioners,  that  Goldman  bQ  shown  to  be  a  creditor  of  the 
company  for  unpaid  salary  to  the  amount  of  $1,717.10.  It  is  con- 
ceded that  if  he  be  not  counted  as  a  creditor  the  company  was  not 
insolvent.  And  just  here  occurs  a  remarkable  incident.  Peterson 
insists  that  Goldman  is  a  creditor  to  the  amount  stated.  Goldman 
swears  he  is  not,  and  that  he  has  no  claim  upon  the  company  by 
reason  of  salary.  It  is  not  often  that  one  sees  another  imposed  upon 
in  this  way;  it  is  not  often  that  one  is  made  a  creditor  against  his 
will;  it  is  not  often  that  one  repudiates  monetary  favors.  To  say 
the  least,  it  is  doubtful,  under  the  testimony,  if  Peterson  has  any 
claim  against  the  company  for  salary.  The  evidence  is  strong  to 
show  that  he  and  Goldman,  in  consideration  of  the  unprofitable  busi- 
ness of  the  company,  agreed  to  reduce  their  compensation  to  the 
amount  which  they  drew  weekly,  looking  to  the  future,  if  the  business 
should  be  profitable,  to  receive  returns  in  dividends.  At  all  events, 
Goldman  upon  oath  declares  the  fact  so  to  be.  He  certainly  is  pre- 
cluded from  asserting  any  claim  against  the  company  founded  upon 
the  resolution  which  he  here  asserts  to  be  illegal,  and  especially  in 
view  of  his  declaration  upon  oath  that  he  has  no  claim  against  the 
company  for  such  salary. 

Nor  do  we  think  the  payments  to  Goldman  were  preferences, 
within  the  meaning  of  the  bankruptcy  law.  The  company  in  the 
autumn  of  1900,  not  being  insolvent,  was  in  need  of  ready  money  to 
pay  its  workmen  their  weekly  wages.  Goldman  came  to  the  assist- 
ance of  the  company,  advancing  to  Peterson  the  necessary  money  to 
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meet  the  pay  roll  on  Saturday  night,  taking  checks  for  the  amounts 
advanced,  which  he  presented  when  the  company  was  in  funds,  and 
which  were  then  paid  to  him  by  the  bank.  This  course  of  business 
continued  at  intervals  for  some  little  time.  It  was  rendered  neces- 
sary by  the  circumstances,  to  keep  the  company  a  going  concern. 
They  were  present  advances  of  money  upon  the  checks  of  the  com- 
pany. Subsequent  to  the  cashing  of  these  checks,  Goldman  advanced 
other  moneys  in  January,  1901,  receiving  the  check  of  the  company 
which  he  now  holds.  The  total  depletion  of  the  treasury  of  the  com- 
pany by  the  cashing  of  checks  given  for  advancement  of  wages  is 
only  $92.43.  It  is  clear  that  there  was  no  intent  to  prefer  Goldman. 
The  company  and  Peterson  relied  upon  him  when  they  were  short  of 
ready  money  to  help  the  company  out  by  advances  of  money,  and 
he  stood  ready  up  to  the  date  of  the  filing  of  this  petition  to  advance 
further  moneys.  He  testifies  that  he  never  heard  a  suggestion  of 
the  insolvency  of  the  company  until  this  petition  was  filed  by  Peter- 
son. The  petition,  Goldman  asserts,  was  filed  because  he  had  taken 
the  books  for  examination  with  respect  to  moneys  which  Peterson 
had  collected  with  which  he  had  not  charged  himself. 

The  case  requires  no  further  consideration  at  our  hands.  The 
only  possible  error  discoverable  in  the  decree  is  that  "the  petitioning 
creditors  had  reasonable  grounds  for  the  filing  of  the  petition,"  and 
of  that  the  petitioners  cannot  complain. 

The  decree  is  affirmed. 


In  re  DwxjfiR. 
(District  Court,  D.  North  Dakota,  S.  B.  D.    Jaonary  81,  1902.) 

1.  Bankrupts— Involuntary   Petition— Subsequent  Voluntary  Petition— 
Effect. 

A  person  should  not  be  adjadged  a  bankrupt  on  his  voluntary  petition, 
where  an  involuntary  petition  is  pendinjgr,  and  administration  under  the 
voluntary  petition  will  render  preferences  complained  of  in  the  invol- 
untary petition  unassailable,  by  reason  of  the  expiration  of  the  fonr- 
months  limitation  fixed  by  Bankruptcy  Act,  §  60. 

&  Same. 

Where  a  banlorupt  against  whom  an  involuntary  petition  Is  pending 
files  a  voluntary  petition,  notice  should  be  given  the  creditors  filing  the 
Involuntary  petition  before  action  on  the  voluntary  cne,  and  such  action 
should  then  be  taken  with  respect  to  the  two  petitions  as  appears  to  be 
for  the  best  interest  of  the  estate. 

In  Bankruptcy. 

Benton,  Lovell  &  Holt,  for  bankrupt. 
.  Newman,  Spalding  &  Stambaugh,  for  creditors. 

AMIDON,  District  Judge.  '  This  is  an  application  to  vacate  and 
set  aside  a  judgment  whereby  William  J.  Dwyer  was,  upon  his  vol- 
untary petition,  adjudged  a  bankrupt.  The  facts  out  of  which  the 
motion  arises  are  as  follows :  On  the  28th  day  of  September,  1901, 
certain  creditors  of  the  bankrupt  filed  their  petition  herein,  asking 
that  he  be.  adjudged  a  bankrupt  on  the  ground  that,  while  insolvent, 


Digitized  by 


Google 


7T8  112  FBDBRAL  REPORTER, 

•s. 

and  with  Intent  t6  prefer  certain  of  his  creditors,  he  made  convey- 
ances of  his  property,  and  also  suffered  and  permitted  certain  cred- 
itors to  obtain  preferences  through  legal  proceedings.  On  the  21st 
day  of  October,  1901,  the  bankrupt  appeared  and  filed  his  answer, 
denying  that  he  had  committed  the  acts  of  bankruptcy  complained 
of.  While  the  creditors  were  engaged  in  taking  testimony  in  sup- 
port of  their  petition,  and  on  the  7th  day  of  January,  1902,  the  bank- 
rupt tiled  his  voluntary  petition,  in  due  form,  asking  that  he  be  ad- 
judged a  bankrupt ;  and  thereupon,  and  without  notice  td  the  cred- 
itors who  had  filed  the  involuntary  petition,  the  court  entered  judg- 
ment in  accordance  with  the  prayer  of  the  bankrupt's  voluntary 
petition.  The  petitioning  creditors  now  appear,  upon  notice  to  the 
attorneys  for  the  bankrupt,  and  show  that,  if  the  estate  is  admin- 
istered under  the  voluntary  petition,  the  preferences  of  which  they 
complain  in  their  own  petition  will  be  rendered  unassailable,  by  rea- 
son of  the  expiration  of  the  four-months  limitation  fixed  by  section 
60  of  the  bankruptcy  act,  and  ask  that  the  judgment  entered  upon 
the  voluntary  petition  be  set  aside,  and  further  proceedings  thereon 
stayed  until  the  involuntary  proceedings  are  determined. 

On  the  part  of  the  bankrupt  it  is  contended  that  he  has  an  abso- 
lute right  to  file  a  voluntary  petition  at  any  time,  and  that  there- 
upon, under  subdivision  "g"  of  section  18  of  the  bankruptcy  act,  it 
is  the  duty  of  the  court  to  make  the  adjudication  of  bankruptcy 
immediately  or  dismiss  the  petition.  On  the  part  of  the  petitioning 
creditors  it  is  urged  that  the  inevitable  effect  of  the  adjudication 
on  the  voluntary  petition  is  a  dismissal  of  the  proceeding  instituted 
by  them,  and  that,  under  subdivision  "g"  of  section  59  of  the  bank- 
ruptcy act,  such  action  cannot  be  taken  except  upon  notice,  and 
that  it  ought  not  to  be  taken  at  all,  because  it  would  result  in  de- 
stroying the  right  to  set  aside  the  preferences  of  which  they  com- 
plain, which  they  secured  by  the  filing  of  their  petition.  As  the  case 
is  thus  presented,  the  question  raised  is  one  of  jurisdiction.  That, 
in  fact,  however,  is  not  its  character ;  but  it  is  a  mere  matter  of  prac- 
tice, to  be  disposed  of  as  shall  seem  for  the  best  interest  of  the 
estate.  Under  the  bankruptcy  act  of  1867  the  authorities  on  the 
subject  were  not  entirely  harmonious.  In  the  case  of  In  re  Stewart, 
Fed.  Cas.  No.  13419,  it  was  held  that  an  adjudication  could  not 
be  made  upyon  a  voluntary  petition  during  the  pendency  of  an  in- 
voluntary petition.  But  in  the  case  of  In  re  Flanagan,  Fed.  Cas. 
No.  4,850,  that  practice  is  clearly  sanctioned.  The  consideration 
which  should  guide  the  court  in  adopting  the  one  course  or  the 
other  is  the  welfare  of  the  estate.  On  the  one  hand,  the  bankrupt 
has  no  right  to  take  any  proceeding  which  will  defeat  a  just  ap- 
plication of  his  estate  in  accordance  with  the  bankruptcy  act.  On 
the  other  hand,  creditors  who  have  filed  an  involuntary  petition  • 
cannot  properly  insist  that  the  rights  of  all  the  creditors  shall  be 
prejudiced  in  order  that  a  full  hearing  may  first  be  had  upon  their 
petition.  The  former  of  these  alternatives  is  clearly  presented  by 
the  present  case.  The  creditors  come  before  the  court  and  make 
a  showing  which  fairly  indicates  that,  if  the  adjudication  upon  the 
voluntary  petition  is  allowed  to  stand,  a  large  portion,  if  not  all, 
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of  the  property  constituting  the  bankrupt's  estate,  may  pass  beyond 
the  trustee's  power  of  recovery,  by  the  expiration  of  the  four-months 
limitation.  It  needs  no  argument  to  show  that  .the  bankrupt  can- 
not insist  upon  any  action  which  has  such  a  result.  The  other 
situation  is  pointed  out  in  the  decision  in  the  case  of  In  re  Flana- 
gan. It  might  occur,  as  the  court  there  says,  that  liens  by  way  of 
attachment  or  judgment  would  become  fixed  upon  the  property 
of  the  bankrupt,  so  as  to  be  unassailable,  if  it  was  held  that,  in  every 
case,  before  the  petition  of  the  bankrupt  was  acted  upon,  the  pending 
involuntary  petition  should  be  disposed  of;  for  it  must  be  borne  in 
mind  that  the  result  upon  the  involuntary  petition  may  be  a  dis- 
missal, and,  if  that  should  occur,  the  time  for  attacking  preferences 
would  have  to  be  computed  from  the  filing  of  the  voluntary  peti- 
tion. Involuntary  petitions  usually  charge  conduct  that  is  fraudu- 
lent, and  the  bankrupt,  in  defense  of  his  good  name,  has  a  perfect 
right  to  resist  thd  passing  of  an  adjudication  upon  that  ground. 
Issues  of  that  character  frequently  take  months  for  their  determina- 
tion, and,  in  case  no  voluntary  proceeding  could  be  instituted  until 
their  determination,  it  might  easily  occur  that  the  estate  would 
be  seriously  prejudiced  by  liens  which  by  reason  of  the  running  of 
the  statute  could  not  be  assailed.  The  proper  practice  would  seem 
to  be  this:  When  a  bankrupt  against  whom  an  involuntary  peti- 
tion is  pending  files  his  voluntary  petition,  notice  should  be  given 
to  th-e  creditors  filing  the  involuntary  petition,  before  any  adjudi- 
cation is  made  upon  the  voluntary  petition,  and  then  such  action 
should  be  taken  as. the  hearing  shows  to  be  for  the  best  interest 
of  the  estate.  In  any  case  the  voluntary  petition  should  be  received 
and  filed.  That,  under  section  60  of  the  bankruptcy  act,  would 
stop  the  running  of  the  four-months  limitation,  in  case  the  proceed- 
ings on  the  involuntary  petition  should  finally  be  decided  in  favor 
of  the  bankrupt. 

It  follows  that  the  application  to  set  aside  the  adjudication  in 
bankruptcy  herein  upon  the  voluntary  petition  must  be  granted,  but 
the  petition  will  remain  on  file,  and  further  proceedings  thereon  will 
be  stayed  until  the  involuntary  petition  is  disposed  of. 


UNITED  STATES  v.  NINETEEN  BADES  OF  TOBACCO. 
(District  Court,  S.  D.  New  York.    November  1,  1898.) 

L  Customs— Administrative  Act— Forfeiture. 

Under  section  9  of  the  customs  administrative  act  of  June  10,  1890, 
providing  for  a  forfeiture  of  goods  entered  by  means  of  a  false  or 
fraudulent  invofce,  held:  that  an  untruthful  description  of  the  goods  In 
the  invoice  was  sufficient  to  worls  a  forfeiture  of  the  goods,  without 
reference  to  any  fraud  of  the  party  making  the  entry  or  proof  of  any 
fraudulent  intent  on  his  part 

%,  Same— False  Invoice.  What  Constitutes. 

An  invoice  describing  certain  imported  tobacco  as  "bought  as  fillers 
and  to  be  sold  as  fillers,"  when  the  proof  showed  that  the  tobacco  con- 
sisted in  fact  of  "wrappers,"  is  a  false  invoice  within  the  meaning  of 
section  9,  warranting  forfeiture,  thqugh  the  Jury  found  the  consignee 
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and  his  agent  who  made  the  entry  to  be  innocent  of  frand,  the  circum* 
stances  indicating  a  presumptive  intent  on  the  part  of  the  shipper  in 
Mexico  to  avoid  the  payment  of  the  full  duty  on  wrappers. 
(Syllabus  by  the  Oourt) 

Information  in  Forfeiture.  Suit  for  forfeiture  of  goods  under  the 
provisions  of  section  9  of  the  customs  administrative  act  of  June  10, 
1890. 

The  merchandise  tn  question,  to  wit,  19  bales  of  tobacco,  was  imported 
from  Mexico.  The  invoice  presented  to  the  collector  of  the  port,  and  upon 
which  entry  was  made,  contained  among  other  things  the  following  language: 
"Bought  as  fillers  and  to  be  sold  as  fillers."  The  government  examiner  re- 
ported that  the  tobacco  was  not  in  fact  "fillers"  but  •'wrappers."  Fillers 
are  subject  to  a  duty  -of  85  cents  a  pound,  and  wrappers  to  a  duty  of  $1.85 
a  pound.  These  facts  were  reported  to  the  collector,  who  thereupon  directed 
that  the  merchandise  be  seized,  on  the  ground  that  the  goods  had  been  en- 
tered by  a  false  and  fraudulent  invoice,  in  that  the  character  of  the  mer- 
chandise had  not  been  correctly  or  truthfully  stated. 

The  government  thereupon  filed  an  information  against  the  goods,  and 
Julio  J.  Ordetx  appeared  and  filed  a  claim  and  answer. 

The  government  put  several  witnesses  on  the  stand,  all  of  whom  testified 
that  each  of  the  bales  of  tobacco  contained  more  than  15  per  cent  wrapper 
tobacco,  which  under  the  provisions  of  the  tariff  act  subjected  the  contents 
of  the  entire  bale  to  wrapper  duty. 

The  foregoing  fact  was  not  controverted  by  the  claimant. 

Arthur  M.  King,  Asst.  U.  S.  Atty. 
Charles  A.  Hess,  for  claimant. 

BROWN,  District  Judge  (charging  jury).  The  object  of  this  stat- 
ute, gentlemen,  is  to  secure  to  the  United  States  the  pa)mient  of  its 
just  duties.  An  incidental  and  by  no  means  unimportant  part  of 
this  procedure  for  the  enforcement  of  the  payment  of  the  proper 
duties,  is  also  equality  in  trade.  No  merchant  can  compete  fairly 
and  honestly  against  dishonesty  in  importations  under  a  tarifiE  which 
imposes  high  duties.  The  distinction  between  wrapper  tobacco  and 
fillers  alone  under  our  tariff  law  is  very  great,  the  duty  being  35 
cents  a  pound  for  fillers,  but  $1.85  a  pound  for  wrappers;  and  so 
with  all  other  branches  of  trade.  The  honest  merchant  cannot  com- 
pete, if  he  pays  duties  honestly,  with  the  merchant  who  avoids  the 
payment  of  honest  duties  and  obtains  his  goods  for  use  here  very 
much  below  what  the  honest  merchant  must  pay.  It  is  therefore 
a  matter  of  great  interest  to  the  merchants,  as  well  as  to  the  United 
States,  that  the  law  shall  be  impartially  and  equally  enforced  that 
all  may  stand  alike.  There  is  no  mode  of  enforcing  this  equality, 
or  of  enforcing  the  payment  of  its  just  dues  to  the  government, 
except  through  you.  The  jury,  in  one  shape  or  another,  however 
a  case  may  come  up,  determines  whether  the  forfeiture  either  of 
the  goods  or  of  value,  or  the  liability  stated  by  the  statute,  has  been 
incurred  or  not;  and  it  is  upon  your  faithful  administration  of  the 
law  according  to  its  real  intent,  that  the  community  and  the  govern- 
ment must  rest.     It  is  an  important  duty  that  you  perform. 

The  claim  here  is  that  this  consignment  of  tobacco  was  entered 
by  means  of  a  false  invoice.  The  statute  declares  that  if  any  person 
shall  enter  goods  by  means  of  a  false  invoice — I  need  not  mention 
any  of  the  other  papers — or  a  fraudulent  invoice,  the  goods  shall 
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be  liable  to  forfeiture.  There  is  also  a  provision  for  criminal  pun- 
ishment. The  defendant  contends  that  there  can  be  no  forfeiture 
unless  there  has  been  knowingly  a  false  and  fraudulent  entry.  Now, 
it  may  be  that  the  criminal  side  of  this  statute  might  not  be  enforced, 
because  of  certain  other  general  principles  of  law  that  might  be 
brought  in  to  qualify  this  section,  unless  the  government  were  both 
to  aver  in  its  pleadings  and  to  sustain  by  its  proof,  the  fact  that 
the  defendant,  who  is  charged  with  crime,  knew  what  he  was  doing 
and  knew  that  the  paper  was  false.  It  is  not  necessary  here,  that 
I  should  say  either  "Yes"  or  "No"  to  that  proposition.  This  is 
not  a  proceeding  against  a  person  criminally^  It  is  for  a  forfeiture 
of  the  goods  alone. 

The  law  provides  that  any  person  interested  in  the  goods  may 
come  in  and  claim  them  when  they  have  been  seized.  Mr.  Ordetx 
appears  here  as  the  claimant  of  these  goods.  The  entry  was  made 
in  his  name  by  Mr.  Bird,  under  a  power  of  attorney  which  covered 
only  the  authority  to  enter.  The  invoice,  which  is  a  necessary  part 
of  the  entry,  has  been  produced  before  you.  The  invoice  describes 
the  goods  as  "39  bales  leaf  tobacco  (filler)  bought  as  filler  and  to 
be  sold  as  filler.  Value,  $2,452."  That  is  its  foreign  value.  Un- 
der the  next  item  "6  bales  leaf  tobacco  (filler)  bought  as  filler  and 
to  be  sold  as  filler.  Foreign  value,  $392."  Those  make  the  45 
bales.  The  government  charges  that  19  of  these.  45  bales  were  in 
reality  wrappers  under  the  customs  law,  and  it  has  produced  its 
witnesses  whom  you  have  heard,  all  of  whom  I  think  state  very  posi- 
tively that  beyond  doubt  these  19  bales,  of  which  samples  were  pro- 
duced, were  wrappers,  differing  in  their  estimate  of  the  percentage 
of  leaves  from  upwards  of  15  per  cent,  as  the  lowest  said,  all  the 
way  up  to  an  estimate  of  60  per  cent,  of  the  leaves. 

The  claimant  who  has  testified  in  his  own  behalf  stated  that  he 
regarded  the  bales  as  fillers,  and  did  not  consider  that  more  than  i 
per  cent.,  as  I  understood  his  evidence,  of  the  leaves  were  fit  for 
wrappers,  and  that  those  would  be  poor  wrappers,  while  all  might 
be  used  as  filling;   that  they  would  make  good  filling. 

Unless  you  are  quite  satisfied  that  these  19  bales  were  wrap- 
pers, that  is  to  say,  embraced  more  than  15  per  cent,  of  leaves  that 
were  fit  for  wrappers,  your  verdict  must  be  for  the  claimant.  But, 
if  upon  this  evidence  you  are  satisfied  that  more  than  15  per  cent, 
of  the  contents  of  these  19  bales  were  really  wrappers,  that  is  to  say, 
were  fit  to  make  wrappers,  although  they  would  not  be  equal  to 
Havana  wrappers,  then  you  have  to  proceed  to  the  rest  of  the  case, 
which  I  shall  now  present  to  you. 

Upon  the  finding  of  the  last  fact,  if  you  so  find,  the  invoice  is  un- 
doubtedly untrtie.  The  question  remains  whether  it  is  false,  so  as 
to  entitle  the  government  to  a  forfeiture  of  the  goods.  The  statute 
does  not  say  if  the  person  making  the  entry  knows  it  to  be  false. 
No  word  of  that  j:haracter  is  in  this  section,  although  it  is  in  other 
sections.  So  far  that  affords  a  presumption  that  the  statute  did 
not  intend  that  knowledge  on  the  part  of  the  person  who  made 
the  entry  should  be  essential  to  the  forfeiture  of  the  goods.  I  do 
not  say  that  it  is  a  conclusive  consideration.    I  merely  say  it  is 


Digitized  by 


Google 


782  112  FEDERAL  REPORTER, 

one  circumstance.  I  think,  however,  that  it  will  not  be  necessary 
for  you  to  be  much  troubled  on  that  branch  of  the  case  if  you  find 
that  these  bales  were  wrappers,  under  the  instruction  which  I  feel 
bound  to 'give  to  you  as  to  what  is  further  necessary  in  a  proceed- 
ing against  the  goods  alone;  because  it  appears  in  this  case  from 
the  testimony  of  the  claimant,  Mr.  Ordetx,  that  he  was  not  the  only 
person  interested  in  these  goods.  They  were  brought  here  ap- 
parently as  a  business  venture  during  the  war  with  Spain  with  the 
idea  of  their  supplying  deficiencies  of  Havana  tobacco  in  the  market. 
They  were  sent,  as  he  says,  to  be  sold  here ;  sent  to  be  sold  by  him 
on  commission,  but  also  with  a  further  interest.  He  said  he  was 
somewhat  interested  in  the  goods,  and  he  explained  that  by  saying 
that  he  made  advances  to  the  person  in  Mexico  who  sent  them  here. 
There  is  no  dispute  about  that  part  of  the  testimony,  and  therefore 
I  must  assume  so  much  of  it  to  be  true,  and  you  must  do  the  same. 
It  appears  then  that  some  one  in  Mexico,  whose  name  I  do  not  re- 
member, consigned  these  goods  to  Mr.  Ordetx *here  to  be  sold  by 
him  on  commission,  Mr.  Ordetx  having  made  advances  on  the  goods 
to  the  consignor,  and  this  invoice  is  sent  on  for  these  goods.  Now, 
I  think  I  must  say  that  I  regard  the  law  on  this  point  to  be  that 
if  any  person  who  is  interested  as  owner,  or  part  owner,  in  the 
igoods  makes  a  false  paper  which  is  to  be  used  in  the  course  of  the 
entry,  stating  in  it  some  matter  which  is  substantially  false — I  say 
substantially  false  to  distinguish  it  from  some  minor  matter,  from 
a  clerical  mistake,  from  an  inadvertence  or  other  incidental  thing — 
I  say  if  a  person  who  is  interested  in  the  goods,  makes  a  statement 
which  IS  substantially  false,  and  which  when  used  upon  the  entry 
of  the  goods  naturally  tends  to  defeat  the  rights  of  the  United  States 
in  regard  to  the  amount  of  the  duties  which  it  shall  receive,  and 
which  misstatement  would  inure  to  the  benefit  of  the  owner,  that  that 
at  least  is  a  false  statement  in  every  point  of  view  within  the  statute, 
and  is  also  a  fraudulent  statement,  and  makes  such  a  paper,  when 
sent  by  a  person  having  that  interest  in  the  goods,  to  be  a  false  and 
fraudulent  paper — ^in  this  case  a  false  and  fraudulent  invoice.  So 
that  if  you  find  upon  this  evidence  that  the  consignor  in  Mexico 
made  this  paper  and  intentionally  described  these  as  fillers  when  he 
knew  that  they  were  wrappers,  or  that  above  15  per  cent,  of  them 
were  wrappers,  that  is  a  substantial  misstatement  such  as  should 
render  the  goods  liable  to  forfeiture ;  and  if  you  believe  that  condi- 
tion of  things  it  is  your  duty  so  to  find. 

As  bearing  upon  that  question  you  should  look  further  at  the 
language  of  this  invoice.  It  is  possible  that  a  foreign  owner  in- 
terested in  goods  might  send  them  here  with  no  knowledp^e  of  our 
tariff  laws  or  their  distinctions.  But  a  person  doing  that,  interested 
in  the  goods  and  sending  them  here,  is  not  entitled  to  the  presump- 
tion of  ignorance.  If  he  sells  them  here  he  should  be  presumed 
to  know  something  of  the  taxes  upon  such  goods.  It  is  for  you 
to  consider  whether,  as  a  reasonable  man,  a  person  would  send 
goods  here  subject  as  wrappers  to  $1.85  a  pound  without  knowing 
anything  about  it.  Whether  that  is  in  the  least  degree  probable. 
What  I  notjce  here  and  what  I  think  I  ought  to  call  your  attention 
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to  is  the  very  specific  language  of  this  invoice,  and  submit  to  your 
reasonable  judgment  whether  you  can  ascribe  such  language  to  any- 
thing else  than  an  intentional  description  of  these  goods  in  such  a 
way  as  to  entitle  the  owner  to  have  them  entered  at  the  least  pos- 
sible tarifJ  rate.  Why  should  a  person  sending  goods  to  this  coun- 
try after  having  stated  in  the  invoice  that  these  are  39  bales  of  leaf 
tobacco  of  so  many  pounds,  of  such  a  value  and  amounting  to  so 
much,  go  on  to  say  further,  "Filler,  bought  as  filler  and  to  be  sold 
as  filler,"  unless  he  wanted  to  have  that  believed,  and  wanted  to  in- 
voice them  as  fillers  when  19  out  of  45  were  wrappers  subject  to 
about  five  times  the  duty.  That  is  a  fair  question  for  you  to  ask. 
If  that  was  done  deliberately  with  any  such  intention,  it  was  done 
knowingly,  and  the  question  for  you  is,  can  there  be  any  doubt 
about  it  ?  If  you  find  it  was  so  done,  then  I  must  instruct  you  that 
he,  as  a  person  interested  in  these  goods  and  in  the  entry>  and  for 
whose  benefit  this  entry  was  in  part  made,  has  by  that  act  and  by 
sending  this  invoice  for  the  purpose  of  being  entered,  as  it  must  be, 
made  these  goods  subject  to  forfeiture. 

On  looking  over  the  pleadings,  in  answer  to  a  request  by  the 
claimant,  I  think  I  am  bound  to  hold  that  the.  pleading  is  sufficient 
in  form  to  justify  a  verdict  in  favor  of  the  government  if  you  find 
these  two  things,  viz.,  that  the  articles  were  wrappers;  that  is  to 
say,  that  the  bales  contained  more  than  15  per  cent,  fit  for  wrap- 
pers; and  that  this  invoice  was  sent  on  from  Mexico  by  a  person 
interested  in  them  for  the  purpose  of  being  entered  as  fillers  when 
they  were  in  fact  wrappers. 

I  think  it  also  suitable,  for  the  purpose  of  enabling  this  question 
to  be  fully  considered  on  review,  if  the  claimant  should  desire,  to 
ask  you, — in  case  you  find  a  general  verdict  for  the  government, 
that  is  if  you  should  find  for  the  government  on  the  two  questions 
I  have  submitted  to  you, — ^to  ask  you  to  find  an  answer  to  a  fur- 
ther question,  namely,  did  Mr.  Ordetx.  personally  know  of  the  form 
of  the  invoice  in  the  particulars  stated,  describing  them  to  be  bought 
as  fillers  and  to  be  sold  as  fillers,  or  was  he  in  any  way  in  complicity 
with  the  Mexican  owner  in  sending  them  here  under  that  descrip- 
tion in  this  invoice ;  that  is,  by  any  arrangement,  by  correspondence 
or  otherwise,  was  he  privy  to  this  description  of  the  goods,  or  to 
the  endeavor  to  enter  wrappers  as  fillers?  and  on  that  question 
that  you  should  answer  "Yes"  or  "No."  I  submit  that  question 
to  you  to  be  answered  wholly  apart  from  your  general  verdict, 
simply  for  the  purpose  of  enabling  the  question,  as  between  the 
government  and  Mr.  Ordetx,  to  be  settled  without  a  further  trial. 
If  you  should  find,  for  instance,  that  Mr.  Ordetx  had  no  knowledge 
of  this  invoice,  or  the  statements  in  it,  that  would  present  the  ques- 
tion whether  such  knowledge  was  necessary  in  order  to  permit  a 
forfeiture  of  the  goods.  I  have  already  charged  you  that  under  the 
testimony  in  the  case,  under  the  relations  of  the  Mexican  owner 
to  the  goods,  being  the  general  owner  of  them,  Mr.  Ordetx's  knowl- 
edge of  the  falsity  of  the  invoice  was  not  necessary  and  was  not 
material.  If  upon  a  review  of  this  case  it  should  be  held  to  be  in 
fact  material  and  that  Mr.  Ordetx's  ignorance  or  knowledge  of 
those  two  things  would  make  a  difference  in  the  result,  then  after 
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your  finding  it  would  not  be  necessary  to  have  a  further  trial  on 
that  point,  and  it  is  to  save  that  further  trial  in  that  event  that  I 
ask  you  to  answer  the  additional  question. 

The  jury  returned  after  consultation  and  answered  the  questions  asked 
by  the  court  as  follows:  The  jury  answered  "Yes"  to  the  court's  question 
as  to  whether  they  found  that  the  bales  contained  more  than  15  per  cent 
of  wrapper  tobacco,  and  the  Jury  answered  **No"  in  response  t  >  the  question 
of  the  court  as  to  whether  Mr.  Ordetx  or  his  agent,  Mr.  Bird,  had  any 
knowledge  of  the  falsity  of  tlie  invoice. 

The  Jury  thereuI>on  rendered  a  general  verdict  in  favor  of  the  United  States. 


FRANKS,  Collector,  v.  ROBARDS  TOBACXX)  CO. 
(Circuit  Court  of  Appeals,  Sixth  Circuit    December  16,  19010 

No.  965. 

iHTERNAIi  RbVENUB— WaB  REVENUE  AOT— ADDmONAL  TAX  OK  MaNUFACTUBED 

Tobacco. 

Under  section  8  of  the  war  revenue  act  of  189S.  which  increased  the 
tax  on  manufacture  tobacco  from  6  to  12  cents  per  pound,  but  which 
further  provided  that  all  articles  enumerated  in  the  section,  •'manu- 
factured, imported  and  removed  from  factory  or  custom  house"  before 
the  passage  of  the  act,  bearing  tax  stamps  canceled  subsequent  to  April 
14,  1898,  and  which  articles  were  at  the  time  of  the  passage  of  the  act 
"held  and  intended  for  sale  by  any  person,"  should  pay  a  tax  equal  to 
one-half  the  difTerpnce  between  the  tax  already  paid  and  that  levied  on 
the  article  by  such  act,  a  manufacturer  of  tobacco,  who  had  lawfully 
paid  the  tax  thereon  after  April  14th,  and  held  the  same  for  sale  in  his 
factory  at  the  time  of  the  passage  of  the  act,  could  not  be  required  to 
pay  an  additional  tax  of  6  cents  per  pound  thereon,  instead  of  3  cents, 
merely  because  the  same  had  not  been  physically  "removed"  from  his 
factory. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Kentucky. 

For  opinion  below,  see  103  Fed.  276. 

W.  H.  Thatcher,  for  plaintiff  in  error. 

Before  LURTON,  DAY,  and  SEVERENS,  Circuit  Judges. 

LURTON,  Circuit  Judge.  This  is  an  action  to  recover  internal 
revenue  taxes  assessed  upon  manufactured  tobacco  in  the  hands 
of  the  defendants  in  error,  and  paid  under  protest  to  the  plaintiff 
in  error,  who  was  the  collector  of  internal  revenue  for  the  Second 
district  of  Kentucky.  The  plaintiffs  below,  who  were  small  manu- 
facturers of  tobacco,  had  on  hand  and  stored  in  their  factory  on  the 
day  succeeding  the  date  of  the  passage  of  the  war  revenue  act  of 
June  13,  1898,  18,935  pounds  of  manufactured  tobacco,  which  subse- 
quent to  April  14,  1898,  and  prior  to  June  13,  1898,  had  been  duly 
stamped  and"  tax  paid,  and  stamps  canceled  as  required  by  law, 
and  which  had  been  duly  reported  in  form  62  as  tax  paid  and  with- 
drawn for  sale  and  consumption.  The  rate  of  tax  collectible  on 
said  tobacco  at  the  date  of  this  payment  was  6  cents  per  pound. 
Solely  upon  the  ground  that  this  tobacco  had  not  been  actually  re- 
moved from  the  factory  when  the  act  of  June  13,  1898,  went  into 
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force,  the  commissioner  of  internal  revenue  directed  that  an  addi- 
tional tax  of  6  cents  per  pound  be  assessed  and  collected. 

By  the  first  paragraph  of  section  3  of  the  act  of  June  13,  1898, 
the  rate  of  the  tax  "upon  all  tobacco  manufactured  and  sold^  or 
removed  for  sale,"  was  increased  to  12  cents  per  pound.  By  the 
second  paragraph  of  the  same  section  it  is  provided,  that  there 
shall  "also  be  assessed  and  collected  *  *  *  upon  all  articles 
enumerated  in  this  section  which  are  manufactured,  imported  and 
removed  from  factory  or  custom  house  before  the  passage  of  this 
act  bearing  taxed  stamps  affixed  to  such  articles  for  the  payment 
of  the  taxes  thereon  and  cancelled  subsequent  to  April  14,  1898, 
and  which  articles  were  at  the  time  of  the  passage  of  this  act  held 
and  intended  for  sale  by  any  person,  a  tax  equal  to  one-half  the 
difference  between  the  tax  already  paid  on  such  articles  at  the 
time  of  removal  from  the  factory  or  custom  house  and  the  tax 
levied  in  this  act  upon  such  article."  This  last  paragraph  appUes 
precisely  to  the  tobacco  upon  which  the  Robards  Tobacco  Com- 
pany has  been  compelled  to  pay  an  additional  tax  of  6  cents  per 
pound,  except  in  the  single  fact  that  there  had  been  on  June  13th  no 
actual  physical  removal  of  the  tax-paid  tobacco  from  the  factory 
of  the  company.  For  the  government  it  is  admitted  that  any  actual 
removal  from  the  factory  premises,  even  across  a  single  partition, 
would  have  been  a  "removal"  under  the  law,  and  that  the  tobacco 
would  then  have  been  subject  only  to  one-half  the  tax  which  was 
collected.  Is  there  any  sufficient  reason  for  construing  this  provi- 
sion of  the  act  of  1898  as  imposing  upon  a  manufacturer  who  on 
June  13,  1898,  held  tax-paid  tobacco  in  his  factory,  for  sale  or  con- 
sumption, double  the  additional  tax  imposed  by  the  same  law  upon 
tax-paid  tobacco  held  by  a  dealer?  The  interpretation  insisted  upon 
does  not  turn  upon  the  ownership  of  the  tobacco,  or  the  owner's 
occupation.  The  second  paragraph  of  the  third  section  provides 
that  tax-paid  tobacco  shall  be  subject  to  the  lighter  burden  imposed 
by  that  paragraph,  "if  held  and  intended  for  sale  by  any  person." 
Under  the  construction  of  the  law  as  shown  by  practice  of  the  de- 
partment, a  manufacturer  might  keep  his  tobacco  after  manufacture 
as  long  as  he  chose  without  paying  the  tax.  He  was  required  to 
pay  the  tax  only  when  he  desired  to  sell  it,  or  to  remove  it  for 
sale  or  consumption.  By  section  3355,  Rev.  St.,  manufacturers  are 
required  to  give  bond  conditional,  among  other  things,  that  they 
"will  stamp  in  accordance  with  law  all  tobacco  and  snuff  manu- 
factured by  him  before  he  removes  any  part  thereof  from  the  place 
of  manufacture."  And  by  section  3372  penalties  are  imposed  for 
removing  manufactured  tobacco  or  selling  same  without  having  the 
proper  stamps  affixed,  etc.  Thus  it  appears  that,  if  a  manufacturer 
desired  to  put  his  product  into  a  salable  or  removable  or  consum- 
able condition,  it  was  necessary  for  him  to  affix  and  cancel  the 
proper  stamps ;  for  his  tobacco  is  not  lawfully  removable  or  salable 
until  this  is  done.  Rev.  St.  §§  3363,  3355,  3372.  From  these  pro- 
visions of  the  law  it  is  very  plain  that,  though  no  sale  or  removal 
of  manufactured  tobacco  can  be  lawfully  made  without  the  prepay- 
ment of  the  tax  thereon,  it  is  entirely  lawful  for  the  manufacturer 
112  P.— «) 
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to  pay  such  taxes  at  any  time  before  a  sale  or  removal,  and  en- 
tirely lawful  for  the  collector  to  receive  the  tax  by  the  sale  of  the 
stamps  when  applied  for.  In  this  respect  this  distinguishes  the  case 
under  consideration  from  Lilenthal's  Tobacco  v.  U.  S.,  97  U.  S. 
237,  24  L.  Ed.  901.  Under  the  law  as  it  then  stood,  the  tax  on 
manufactured  tobacco  only  accrued  when  it  was  removed  or  sold 
for  consumption.  Until  such  removal  or  sale  the  manufacturer  had 
no  right  to  return  it  for  taxation,  or  the  collector  the  right  to  re- 
ceive the  tax.  The  necessity  for  this  grows  out  of  the  fact  that  the 
tax  was  then  levied  on  tobacco  sold  or  removed  for  sale  or  con- 
sumption, and  was  payable  only  in  money  to  the  collector,  whost 
authority  for  the  collection  was  a  sworn  return  of  a  sale,  or  re- 
moval for  sale  or  consumption.  The  tax-paid  product  was  thus 
not  distinguished  from  that  which  had  not  paid  the  tax,  and  to  per- 
mit the  manufacturer  to  keep  a  mass  of  product  partly  tax-paid  and 
partly  not  would  enable  frauds  to  be  practiced  by  the  claim  that 
goods  subsequently  sold  were  from  the  tax-paid  product.  The  con- 
struction and  policy  of  the  law  then  in  force  are  very  succinctly 
stated  in  Judge  Blatchford's  charge,  which  may  be  found  in  the  re- 
port of  the  case  in  Lilenthal's  Tobacco  v.  U.  S.,  97  U.  S.  238,  257, 
24  L.  Ed.  901.  Inasmuch  as  under  that  act  the  tax  levied  and  col- 
lected was  as  of  the  date  of  a  removal  or  sale  for  consumption, 
the  rate  fixed  by  the  law  in  force  on  that  date  fixed  the  tax  to  be 
paid.  A  higher  rate  went  into  eflFect  while  Lilenthal  owned  the  to- 
bacco in  question.  To  avoid  the  payment  of  this  higher  rate,  he 
returned  his  product  as  sold  or  removed  for  sale  just  before  the  new 
law  came  into  effect.  The  fact  was,  the  sale  was  fictitious,  and  a 
mere  fraudulent  device  to  avoid  the  higher  rate  when  he  should 
sell.  It  being  entirely  lawful  under  the  present  law  for  a  manu- 
facturer to  pay  the  tax  upon  his  manufactured  product  at  any  time 
prior  to  a  removal  for  sale  or  consumption,  and  for  the  collector 
to  sell  the  stamps,  whereby  the  tax  may  be  paid  in  anticipation  of 
any  sale  or  removal,  we  see  no  reason  for  interpreting  the  second 
paragraph  of  section  3  of  the  act  of  1898  as  subjecting  tobacco  in 
the  hands  of  manufacturers  on  which  the  tax  had  been  lawfully 
paid  before  June  13,  1898,  and  after  April  14,  1898,  to  double  the 
rate  of  additional  tax  imposed  upon  tobacco  in  like  situation  in  the 
hands  of  dealers.  The  plain  intent  of  congress  was  to  subject  to- 
bacco on  which  the  taxes  had  been  paid  after  April  14,  1898,  and 
before  June  13,  1898,  only  to  an  additional  tax  of  one-half  of  the 
increase  tax  imposed  upon  non-tax-paid  tobacco.  This  tobacco  had 
been  lawfully  tax-paid.  The  intent  of  the  manufacturer  was  plainly 
indicated  by  his  purchase  and  cancellation  of  the  proper  stamps, 
and  by  his  report  of  the  tobacco  so  stamped  as  for  sale  or  removal. 
These  acts  constituted  a  potential  removal, — ^a  "removal"  within 
the  spirit  and  justice  of  the  law, — quite  as  fully  as  if  some  slight 

!>hysical  removal  had  been  made  over  a  line  dividing  the  factory 
rom  the  wareroom  of  the  manufacturers.    This  interpretation  of 
the  law  is  quite  as  admissible  as  one  which  would  be  satisfied  with 
an  insignificant  physical  removal,  and  meets  the  equity  and  justice  of 
this  case  by  avoiding  an  absurd  injustice  which  would  otherwise  result 
The  judgment  is  accordingly  affirmed. 
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HBRGHANTS'  WAREHOUSB  GO.  T.  McOLAIN,  Ck>Uector. 
(Circuit  Ck>urt,  E.  D.  Pennsylvaiiia.    January  17,  1902.) 

No.  44. 

t  Btakp  Tax— Impositioh. 

Stamp  taxes  are  Imposed,  not  on  transactions,  bnt  on  docomenlflL 

%  8A1CB— Wabbhousb  Rbcriftb. 

The  stamp  required  by  the  war  revenue  act  of  1898  on  warehouse 
receipts  refers  to  warehouse  receipts  current  In  the  commercial  world, 
or  their  legal  equivalent 
M.  8ams. 

It  is  essential  to  such  a  receipt,  however  informal,  that  there  should 
be  an  acknowledgment  by  the  warehouseman  that  the  goods  are  in  his 
.warehouse  on  storei 

4  8AMB. 

A  warehouse  company,  upon  receipt  at  Its  warehouse  of  goods  con- 
signed to  a  party,  sent  through  the  mail  a  postal  card,  on  the  back  of 
.  which  was  printed  what  is  set  forth  in  the  text  below.    Held,  that  this 
did  not  constitute  a  warehouse  receipt,  and  was  not  subject  to  a  stamp. 
(Syllabus  by  the  Court) 

Sur  rule  for  judgment  non  obstante  veredicto  on  reserved  point. 

Action  at  law  to  recover  of  the  defendant  as  collector  of  internal  revenue, 
stamp  taxes  paid  under  protest  At  the  trial  the  jury  found  for  the  plaintiff, 
subject  to  the  followmg  point  reserved  by  the  court  in  the  nature  of  a 
special  verdict* 

**lt  being  the  undisputed  evidence  that  the  internal  revenue  taxes,  amount- 
ing to  $1,125.50,  for  which  recovery  is  sought  in  this  action,  were  assessed 
by  the  commissioner  of  internal  revenue  in  August.  1900,  against  the  plaintiff, 
the  Merchants'  Warehouse  Company  of  Philadelphia,  then  and  there  engaged 
tn  the  warehouse  business,  and  were  paid  to  the  defendant  P.  A.  McClain, 
collector  of  internal  revenue  for  the  First  district  of  Pennsylvania,  by  the 
Merchants'  Warehouse  Company,  on  the  11th  of  October,  1900,  under  protest 
and  that  the  said  taxes  were  assessed  under  the  United  States  stamp 
act  Schedule  A,  ui)on  sundry  documents  in  use  by  the  said  the  Merchants' 
Warehi^use  Company,  in  form  as  follows: 

"^  MERCHANTS'  WAREHOUSB  COMPANi; 

Floor  Warehouse,  liarket  and  Eighteenth  Streets. 

Philadelphia,  ........^.,  190 

The  merohandlse  designated  below  Is  now  at  these  warehouses,  subject  to  your  order, 
1  payment  of  the  freight  and  eharges  due  thereon: 


Car 

Original 

Lading 

Brand 

%E«,'dX 

Bbla 

Sacks 

o 

S 

^ 

a< 

Merchandise  not  removed  within  ten  days  of  date  wlU  be  stored,  subject  tp  tariff  of 
eharges,  and  it  Is  understood  Is  at  the  owner's  risk  as  to  loss  or  damage  by  fire,  unless  In- 
sured through  this  company.  Jacob  Michel,  Jr.,  SupU 

^^tbe  said  taxes  being  at  the  rate  of  twenty-five  cents  on  each  transaction 
represented  by  the  said  postal  card  and  storage  receipt;  that  the  flnit  of  the 
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said  documents,  to  wit,  the  postal  card,  was  used  by  tti«  satd  eompany 
merely  for  the  purpose  of  notifying  the  consignee  of  merchandise  delivered 
at  the  warehouse  of  the  said  company  for  storage  that  the  said  merchandise 
had  been  so  received,  and  that  the  said  bills  were  made  ont  after  the  said 
merchandise  had  been  on  storage  for  the  period  of  free  storage  named  in 
said  notice,  and  were  made  out  for  the  amount  charged  for  the  period  that 
the  said  merchandise  was  to  remain  on  storage,  to  wit,  for  fifteen,  thirty, 
or  sixty  days,  or  as  the  case  might  be,  and  were  receipted  by  the  company  and 
its  name  attached  thereto  when  the  said  bills  were  paid,  and  not  before; 
that  neither  the  postal  card  nor  the  said  storage  bill  was  required  to  be 
presented  or  delivered  up  before  the  merchandise  on  storage  was  removed, 
the  written  order  of  the  consignee  only  being  required;  that  the  said 
postal  cards  and  storage  bills  had  been  in  use  for  a  number  of  years  prior 
to  the  passage  of  the  stamp  act  under  which  the  said  taxes  were  assessed, 
and  were  not  used  for  the  purpose  of  evading  the  provisions  of  the  said 
act;  and  that  the  said  company,  at  the' time  the  i)Ostal  cards  and  storage 
bills  on  which,  the  said  taxes  were  assessed,  had  in  use,  and  issued  on  re- 
quest, warehouse  receipts,  negotiable  and  nonnegotlable,  on  which  taxes  were 
duly  paid  by  them,  but  that  no  such  warehouse .  receipt  was  Issued  in  any 
of  the  transactions  for  which  the  taxes  in  this  case  were  assessed:  The  ques- 
tion of  law  is  thereupon  reserved  whether,  under  the  said  facts,  the  plaintiff 
is  entitled  to  recover,  with  leave,  if  the  court  should  be  of  the  opinion  that 
it  is  not,  to  enter  Judgment  notwithstanding  the  verdict*  in  favor  of  the 
defendant" 

R.  C.  Dale,  for  plaintiff. 

The  act  of  congress  of  June  13,  1S9S,  provides  for  the  payment  of  a  stamp 
tax  on  a  "warehouse  receipt  for  any  goods,  merchandise  or  property  of  any 
kind  held  on  storage  In  any  public  or  private  warehouse  or  yard."  The 
goods  must  be  on  store,  and  the  document  must  so  declare  them  to  be,  to 
constitute  it  a  warehouse  receipt  within  the  meaning  of  the  statate  or  the 
commercial  world. 

J.  Whitaker  Thompson,  Asst.  U.  S.  Atty.,  for  defendant. 

The  postal  card  Is  in  form  and  effect  a  warehouse  receipt  It  Is  issued  by 
a  warehouse  company  for  goods  received  at  the  warehouse,  which  are  to 
be  held  on  store.    The  form  of  such  an  acknowledgment  Is  immaterii^. 

i» 

ARCHBALD,  District  Judge.*  Where  a  tax  is  imposed  on 
documents  of  a  special  character,  to  determine  whether  a  stamp  is 
required  in  any  given  case  the  form  of  the  document  is  to  be  looked 
to,  rather  than  the  transaction  of  which  it  is  a  part.  Or,  as  tersely 
put  by  the  learned  counsel  for  the  plaintiffs,  stamps  are  imposed, 
not  on  transactions,,  but  on  documents.  In  line  with  this  it  was 
held  in  U.  S.  v.  Isham,  17  Wall.  496,  21  L.  Ed.  728,  that  what- 
ever, on  its  face,  the  instrument  purports  to  be,  that  it. is  for  the 
purpose  of  ascertaining  the  stamp  to  be  affixed  to  it,  which  is  not 
to  be  affected  by  proof  of  facts  outside  of  it  with  regard  to  its  real 
character.  This  was  followed  in  Mercantile  Co.  v.  Webster  (C. 
C.)  98  Fed.  604,  where  the  attempt  was  unsuccessfully  made  to 
show  that  certain  instruments,  which  in  form  were  orders  for 
the  payment  of  money,  and  so  subject  to  a  tax,  were  never  used 
in  that  capacity,  but  only  to  vouch  the  correctness  of  the  trans- 
iaction  in  which  they  were  employed,  and  to  bind  the  parties  who 
gave  them.     I  do  not  understand,  however,  from  either  of  these 
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cases,  that  the  instrument  is  to  be  entirely  divorced  from  the  cir- 
cumstances under  wnich  it  is  given;  and,  indeed,  I  do  not  well 
see  how  it  could  be,  since  we  must,  to  some  extent,  look  to  the  con- 
nection, to  know  just  what  it  is  with  which  we  are  dealing,  but  only 
that  it  is  not  to  be  controlled  by  them  where,  by  its  form,  it  mani- 
festly bears  a  specific  character. 

In  the  case  in  hand  the  question  is  as  to  the  character  of  the  papers 
taxed  as  warehouse  receipts.  "A  warehouse  receipt  is  a  receipt  is- 
sued by  a  warehouseman  for  goods  deposited  in  his  warehouse.  It 
need  not  be  in  any  particular  form,  but  it  usually,  after  describing  the 
property,  contains  an  agreement  on  the  part  of  the  warehouseman  to 
redeliver  the  property  on  demand  to  the  bailor  or  his  order."  28 
Am.  &  Eng.  Enc.  Law  Tist  Ed.)  p.  672.  In  Harris  v.  Bradley,  2  Dill. 
284,  Fed.  Cas.  No.  6,116,  an  instrument  executed  by  a  warehouseman 
as  follows :  "Received  in  store  for  account  of  Bailey  &  Weightman, 
3,000  sacks  of  corn," — was  held  to  be  such  a  document ;  and  a  similar . 
paper  was  construed  the  same  way  in  Rahilly  v.  Wilson,  Fed.  Cas. 
No.  11,531.  But,  however  informal,  the  essential  thing  in  such  a 
receipt  is  an  acknowledgment  by  the  warehouseman  that  the  goods 
are  in  his  warehouse  on  store,  and  this  is  just  what  is  lacking  in  the 
papers  taxed. 

It  was  conceded  at  the  argument  that  nothing  could  be  claimed 
on  the  one,  which  is  merely  a  form  of  receipt  given  for  storage 
paid.  The  only  question  is  as  to  the  other,  found  on  the  back  of 
the  postal  card.  The  fact  that  it  is  printed  on  such  a  card,  to  be 
sent  through  the  mail  to  the  consignee  of  goods  delivered  at  the  ' 
plaintiff's  warehouse,  is  of  no  special  moment,  if  it  otherwise  ful- 
fills the  requirements  of  a  warehouse  receipt;  but,  as  already  inti- 
mated, it  does  not.  The  party  to  whom  the  card  is  addressed  is 
notified,  according  to  its  terms,  that:  "The  merchandise  desig- 
nated below  is  now  at  this  warehouse  [Market  and  Eighteenth 
streets,  Philadelphia],  subject  to  your  order,  on  payment  of  the 
freight  and  charges  due  thereon."  Then  follows  a  specification  of 
the  goods,  giving  the  car  in  which  they  came,  the  number  of  bar- 
rels or  sacks,  and  the  brand  by  which  they  are  marked.  At  the 
foot  of  the  card  it  is  further  declared  that :  "Merchandise  not  remov- 
'ed  within  ten  days  of  date  will  be  stored  subject  to  tariff  of  charges, 
and  it  is  understood  is  at  the  owner's  risk  as  to  loss  or  damage  by 
fire,  unless  insured  through  this  company."  If  anything  is  clear 
from  this,  it  is  that  at  the  time  of  the  notification  conveyed  by  the 
card  the  goods,  while  at  the  warehouse,  are  not  on  storage,  nor  sub- 
ject to  storage  charges  or  conditions,  and  will  not  be  until  the  ex- 
piration of  10  days,  and  are,  -in  the  meantime,  at  the  owner's  risk, 
the  ordinary  responsibility  of  warehousemen  in  that  respect  not 
being  assumed.  This  being  so,  the  instrument  is  not  in  fact  or 
effect  a  warehouse  receipt.  What  is  sought  to  be  taxed  by  the 
revenue  act  is  the  warehouse  receipt  current  in  the  commercial 
world,  or  its  legal  equivalent ;  and  an  essential  feature  of  such  a  doc- 
ument is  wanting  in  the  one  before  us,  in  that  it  fails  to  declare 
that  the  goods  are  on  store  in  the  warehouse,  without  which  it  does 
not  bear  that  character. 


Digitized  by 


Google 


790  112  FBDERAL  REPORTER. 

The  rule  for  judgment  non  obstante  veredicto  is  discharged,  and 
judgment  is  directed  to  be  entered  on  the  verdict  in  the  plaintiff's 
favor. 


In  re  GRIN. 

(Circuit  Court,  N.  D.  California,    December  18,  1901.) 

No.  13,180. 

1.  Criminal   Law— Extradition— United   States    CoMifissiONBHS— Exakina- 
TioN— Commitment. 

Under  the  provisions  of  Rev.  St  U.  S.  ?  727,  vesting  commissioners 
of  the  circuit  courts  with  the  same  authority  to  hold  to  security  of  the 
peace  and  for  good  behavior  as  may  be  lawfully  exercised  by  any  Judge 
or  Justice  of  the  respective  states;  section  1014,  giving  them  power  to 
arrest,  Imprison,  or  bail  offenders;  section  627,  authorizing  the  appoint- 
ment of  such  commissioners  by  the  court;  and  29  Stat.  184,  authorizing 
United  States  district  courts  to  appoint  United  States  commissioners, 
who  shall  have  the  same  powers  and  perform  the  same  duties  as  com- 
missioners of  the  circuit  courts, — ^a  commissioner  appointed  by  a  district 
court  may  examine  and  issue  a  warrant  for  commitment,  under  Rev. 
St.  U.  S.  S  5270,  for  an  offense  committed  In  a  foreign  country  w^ith 
which  the  United  States  has  a  treaty  of  extradition. 

5.  Same— Warrant  op  Arrest — Jurisdiction. 

The  Jurisdiction  of  a  United  States  commissioner  to  examine  and 
commit  one  who  has  committed  crime  In  a  foreign  country,  and  certify 
the  proceedings  to  the  secretary  of  state.  Is  not  dependent  on  the  fact 
that  he  Issued  the  warrant  of  arrest 
8.  Same— Technical  Objections- Policy  op  Courts. 

Where  a  substantial  conformity  with  the  requirements  of  the  statutes 
Is  shown  In  the  prosecution  of  criminals,  it  is  not  the  policy  of  the  courts 
to  allow  mere  technical  objections  as  to  form,  etc.,  to  interfere. 
4  Same— Embezzlement— Complaint— CHARGB—"FRArDULENTLY.  ** 

A  complaint  charging  that  defendant  wrongfully,  unlawfully,  and 
feloniously  appropriated  and  converted  to  his  own  use  the  money  of  his 
employer,  which  had  been  intrusted  to  him,  and  that  he  "embezzled  the 
same,"  is  a  sufficient  charge  of  embezzlement,  though  the  word  "fraudu- 
lently" Is  not  used. 

6.  Same- Oath  to  Compla  int^United  States  Commissioner. 

An  oath  taken  before  a  United  States  cemmlssloner  to  a  complaint 
made  under  Rev.  St  U.  S.  §  5270,  for  the  arrest  of  one  who  has  com- 
mitted a  crime  In  a  foreign  country.  Is  sufficient;    such  officer  being 
authorized  to  administer  oaths  by  29  Stat  184. 
O,  Same— Authority  to  Make  Complaint— Consul. 

Where  a  complaint  for  the  arrest  of  one  charged  with  crime  committed 
In  a  foreign  country  recites  that  the  complainant  Is  consul  of  such 
country,  and  that  criminal  proceedings  have  been  Instituted  and  a 
mandate  Issued  from  the  state  department  of  this  government  for  the 
surrender  of  accused,  and  prays  that  the  necessary  proceedings  may  be 
had  as  directed  in  such  mandate,  and  the  official  title  of  complainant 
is  attached  to  his  signature,  it  sufficiently  appears  that  the  proceeding 
Is  in  behalf  of  such  government,  and  evidence  of  special  authority  for 
such  act  should  not  be  required. 

7.  Same— Warrant  op  Arrest— Sufpicienct. 

Among  the  documents  contained  in  an  application  for  extradition  were 
two  orders  signed  and  sealed  by  the  magistrate  of  a  circuit  court  in 
Russia;  one  stating  that  he  had  investigated  the  preliminary  examina- 
tion in  regard  to  the  alleged  embezzlement  of  the  person  sought  to  be 
extradited,  and  found  certain  facts,  and  ordered  the  arrest  of  the  a<y 
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ctised  pursuant  to  statnte.  The  second  order,  after  reciting  the  same 
preliminary  statement,  found  that  he  was  arraigned  pursuant  to  law 
for  the  crime  for  which  he  was  to  be  brought  up  for  examination,  and 
ordered  his  arrest  Meld  to  contain  all  the  essentials  of  a  warrant  of 
arrest  or  other  Judicial  document  issued  by  a  Judge  or  magistrate,  as 
required  by  treaty. 
&  Same— Authentication  of  Papbrs^-Ambassador's  Cbrtipicatk— Surplus- 
age. 

In  a  certificate  of  the  United  States  ambassador  to  the  orders  of  ar- 
rest and  accompanying  papers  for  extradition  that  they  are  properly 
''authenticated,  so  as  to  entitle  them  to  be  received  and  admitted  In 
evidence  for  similar  purposes  by  the  tribunals  of  Russia,  as  required 
by  the  act  of  congress  of  August  3,  1882,"  the  words  "in  evidence" 
should  be  treated  as  surplusage,  the  use  as  evidoice  being  included  in 
the  words  **for  similar  purposes,"  and  such  surplus  words  do  not  con- 
stitute a  material  variance  from  the  terms  of  such  statute,  requiring  the 
papers  to  be  so  authenticated  as  to  entitle  them  *'to  be  received  for 
similar  purposes"  in  Russia. 

9.  Same— Indictment— When  Necessary. 

Where,  in  extradition  proceedings,  the  accused  is  found  and  arrested 
in  a  state  in  which  indictment  is  not  required,  it  is  not  necessary  to 
produce  the  indictment,  though  it  appears  by  the  record  that  one  was 
found  in  the  country  in  which  the  crime  was  committed. 

10.  Same— Mandate  op  Secrbtabt  of  State— Statement  op  Offense. 

A  statement  of  the  offense  with  which  the  fugitive  Is  charged  in  gen- 
eral terms,  importing  that  it  is  an  offense  within  the  treaty,  is  all  that 
is  required  in  the  mandate  Issued  by  the  department  of  state  in  extra- 
dition proceedings. 
11*  Same— Embezzlement— Facts  Constttuting. 

The  accused  in  extradition  proceedings,  while  In  Russia,  received 
money  from  his  employer  to  deliver  to  a  certain  company.  Instead,  he 
appropriated  the  money  to  his  own  use,  and  fled  to  the  state  of  Cali- 
fornia, where  he  was  arrested,  charged  with  embezzlement.  Held,  under 
Pen.  CJode  Cal.  §§  503,  508,  defining  "embezzlement"  as  "the  fraudulent 
appropriation  of  property  by  a  person  to  whom  it  has  been  intrusted," 
or  who  received  it  "by  virtue  of  his  employment,"  the  offense  was 
properly  designated  in  the  charge. 

George  D.  Collins,  for  petitioner. 

Horace  G.  Piatt,  for  Paul  Kasakevitch,  Russian  imperial  consul 
at  San  Francisco,  acting  for  and  on  behalf  of  the  demanding  gov- 
ernment herein,  the  empire  of  Russia. 

MORROW,  Circuit  Judge.  Extradition  proceedings  for  the  sur- 
render of  the  petitioner  herein  were  instituted  on  behalf  of  the  em- 
pire of  Russia,  under  the  provisions  of  the  treaty  of  1893  between 
the  United  States  and  Russia,  charging  the  petitioner  with  the  crime 
of  embezzlement,  committed  under  the  following  circumstances: 
On  the  6th  day  of  March,  1901,  Simeon  Ivanow  Grin,  a  Russian  sub- 
ject, was  residing  in  the  city  of  Rostov  on  the  Don,  in  the  empire 
of  Russia,  and  was  in  the  employ  of  the  representatives  of  the  firm 
of  E.  L.  Zeef o  &  Co.,  an  export  corn-trading  concern  doing  busi- 
ness in  that  city.  On  that  day  Grin  was  intrusted  with  the  sura  of 
25,000  roubles  in  Russian  money,  in  his  capacity  as  clerk,  by  one  of 
said  representatives  of  the  firm  of  Zeefo  &  Co.,  and  instructed  to 
deliver  the  said  money  to  the  administration  of  the  Vladikavkaz 
.Railroad,  in  said  city.  Grin  did  not  deliver  the  money  as  directed, 
but  appropriated  the  whole  amount  to  his  own  use,  and  imme- 
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diately  absconded  from  the  empire  of  Russia  to  the  United  States; 
locating  in  the  city  and  county  of  San  Francisco,  state  of  California. 
On  October  8,  1901,  the  mandate  of  the  secretary  of  state  of  the 
United  States  was  issued  to  the  officers  given  jurisdiction  of  extra- 
dition proceedings,  under  section  5270  of  the  Revised  Statutes,  di- 
recting the'  arrest  of  Grin  upon  the  charge  of  embezzlement,  and 
that  a  warrant  should  issue  for  his  surrender  to  the  empire  of  Rus- 
sia, pursuant  to  treaty  stipulations  between  that  country  and  the 
United  States,  if,  upon  the  proper  proceedings,  sufficient  evidence 
of  his  guilt  was  produced.  This  mandate  was  presented  to  the  Unit- 
ed States  district  judge  for  the  Northern  district  of  California  on 
October  16,  1901,  together  with  the  complaint  of  the  Russian  im- 
perial consul  stationed  at  San  Francisco.  The  said  judge  thereupon 
issued  a  warrant  for  the  apprehension  of  said  Grin,  in  accordance 
with  the  terms  of  said  mandate ;  ordering  Grin  to  be  brought  before 
the  said  court.  This  warrant  was  directed  to  the  United  States 
marshal  for  the  Northern  district  of  California.  The  prisoner  was 
not  found  within  that  jurisdiction,  and  on  October  17,  1901,  a  sec- 
ond warrant  was  issued  by  said  district  judge  for  the  apprehension 
of  the  said  Grin,  directed  to  the  United  States  marshal  of  any  dis- 
trict of  California.  This  warrant  provided  for  the  bringing  of  the 
prisoner  before  Hon.  E.  H.  Heacock,  a  commissioner  of  said  court. 
On  the  same  day  a  special  order  was  made  by  said  court  author- 
izing the  said  commissioner  to  discharge  all  the  duties  and  exer- 
cise all  the  powers  which  may  be  performed  by  a  justice  of  the 
supreme  court,  or  a  circuit  or  district  judge,  under  section  5270 
ot  the  Revised  Statutes.  The  prisoner  was  arrested  under  this  war- 
rant in  the  Southern  district  of  California,  and  brought  before  the 
said  commissioner,  when  the  usual  proceedings  were  had.  On  No- 
vember 23,  1901,  the  said  commissioner  certified  to  the  secretary 
of  state  the  record  of  such  proceedings;  also  that  he  deemed  the 
evidence  produced  sufficient  to  sustain  the  charge  in  the  said  com- 
plaint under  the  provisions  of  the  extradition  treaty  and  conven- 
tion between  the  United  States  and  Russia ;  and  that  he  had  there- 
fore issued  his  warrant  for  the  commitment  of  the  said  Grin  to  the 
custody  of  the  United  States  marshal  until  proper  orders  were  re- 
ceived from  the  president  of  the  United  States  for  his  surrender 
to  the  proper  officers  of  the  Russian  government.  The  said  Grin 
thereupon  petitioned  this  court  for  a  writ  of  habeas  corpus,  and 
for  a  writ  of  certiorari  to  the  said  commissioner,  requiring .  him 
to  certify  to  this  court  the  record,  proceedings,  and  evidence,  and 
his  authority  by  virtue  of  which  he  assumed  to  issue  and  did  issue 
a  warrant  of  commitment  against  the  petitioner.  The  petition  was 
granted,  the  writs  issued  and  obeyed,  and  the  matter  has  been  fully 
submitted  to  the  court. 

The  petitioner  alleges  a  want  of  jurisdiction  in  the  commissioner 
to  act  herein,  and  sets  forth  certain  alleged  technical  defects  in  the 
extradition  papers.  He  contends  that,  if  guilty  at  all,  it  is  of  the 
crime  of  larceny,  and  not  embezzlement,  as  charged,  and  that  for 
these  reasons  he  should  be  discharged.  The  contention  of  want 
of  jurisdiction  in  the  commissioner  to  hear  and  determine  this  case 
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is  based  upon  the  fact  that  the'  complaint  was  not  presented  to  the 
commissioner,  and  the  warrant  of  arrest  was  not  issued  by  him; 
and  it  is  urged  that  in  issuing  the  warrant,  and  making  the  same 
returnable  before  the  commissioner,  the  district  judge  exceeded 
his  power. 

Section  5270  of  the  Revised  Statutes  of  the  United  States  provides : 
"Whenever  there  is  a  treaty  or  convention  for  extradition  between  the 
government  of  the  United  States  and  any  foreign  government  any  justice 
of  the  supreme  court,  circuit  judge,  district  judge,  commissioner,  authorized 
so  to  do  by  any  of  the  courts  of  the  United  States,  or  judge  of  a  court  of 
record  of  general  jurisdiction  of  any  state,  may,  upon  complaint  made  under 
oath,  charging  any  person  found  within  the  limits  of  any  state,  district,  or 
territory,  with  having  committed  within  the  jurisdiction  of  any  such  foreign 
government  any  of  the  crimes  provided  for  by  such  treaty  or  convention, 
issue  his  warrant  for  the  apprehension  of  the  person  so  charged,  that  he 
may  be  brought  before  such  justice,  judge,  or  commissioner,  to  the  end  that 
the  evidence  of  criminality  may  be  heard  and  considered.  If,  on  such  hear- 
ing, he  deems  the  evidence  sufficient  to  sustain  the  charge  under  'the  provi- 
sions of  the  proper  treaty  or  convention,  he  shall  certify  the  same,  together 
with  a  'copy  of  all  the  testimony  taken  before  him,  to  the  secretary  of  state, 
that  a  warrant  may  issue  upon  the  requisition  of  the  proper  authorities  of 
such  foreign  government,  for  the  surrender  of  such  person,  according  to  the 
stipulations  of  the  treaty  or  convention;  and  he  shall  issue  his  warrant  for 
the  commitment  of  the  person  so  charged  to  the  proper  jail,  th^e  to  remain 
until  such  surrender  shall  be  made." 

The  statute  does  not  declare  in  mandatory  terms  that  any  spe- 
cial method  of  procedure  shall  be  pursued  after  the  issuance  of  the 
warrant  upon  the  complaint.  It  merely  designates  the  officers  to 
whom  the  complaint  may  be  presented,  and  who  may  hear  and  de- 
termine the  sufficiency  of  the  evidence  to  sustain  the  charge,  under 
the  provisions  of  the  treaty  or  convention.  The  treaty  provides 
specially  that  the  surrender  of  criminals  from  either  country  to  the 
other,  "upon  mutual  requisitions  and  according  to  their  respective 
regulations  and  procedure,"  "shall  only  be  done  upon  such  evidence 
of  criminality  as,  according  to  the  laws  of  the  place  where  the  fugi- 
tive or  person  so  charged  shall  be  found,  would  justify  his  or  her 
apprehension  and  commitment  for  trial  if  the  crime  or  offense  had 
been  there  committed."  It  is  clear  that  neither  the  statute  nor 
the  treaty  intended  that  other  than  the  usual  method  of  procedure 
in  the  preliminary  examinations  of  criminal  charges  should  be  fol- 
lowed. The  complaint  in  this  case  was  presented  to  the  United 
States  district  judge,  who  then  issued  a  warrant  returnable  before 
him.  The  fugitive  was  not  found  within  his  district,  but  was  located 
in  the  Southern  district  of  the  state.  A  second  warrant  for  his  ar- 
rest was  then  issued  by  the  same  judge,  but  made  returnable  before 
the  commissioner,  presumably  for  the  convenience  of  the  business 
of  the  court  and  the  expedition  of  the  matter  in  question.  The 
United  States  district  court  for  each  judicial  district  is  authorized 
by  law  "to  appoint  such  number  of  persons,  to  be  known  as  United 
States  commissioners,  at  such  places  in  the  district  as  may  be  desig- 
nated by  the  district  court,  which  United  States  commissioners 
shall  have  the  same  powers  and  perform  the  same  duties  as  are 
now  imposed  upon  commissioners  of  the  circuit  courts."  Section 
19  of  the  act  of  May  28,  1896  (29  Stat.  184).  Section  627  of  the 
Revised  Statutes,  which  was  then  in  force,  provided  that  each  cir-      t 


794  112  FEDERAL  RBPORTBR. 

cuit  court  "may  appoint,  in  different  parts  of  the  district  for  which 
it  is  held,  so  many  discreet  persons  as  it  may  deem  necessary,  who 
shall  be  called  'commissioners  of  the  circuit  courts,'  and  shall  exer- 
cise the  powers  which  are  or  may  be  expressly  conferred  by  law 
upon  commissioners  of  circuit  courts."  By  section  727  of  the  Re- 
vised Statutes,  commissioners  of  the  circuit  courts  were  vested  with 
authority  "to  hold  to  security  of  the  peace  and  for  good  behaviour 
in  cases  arising  under  the  constitution  and  laws  of  the  United 
States,  as  may  be  lawfully  exercised  by  any  judge  or  justice  of  the 
peace  of  the  respective  states,  in  cases  cognizable  before  them." 
By  section  1014,  commissioners  of  the  circuit  court  were  vested  with 
the  power  to  arrest,  imprison,  or  bail  offenders  for  any  crime  against 
the  United  States,  agreeably  to  the  usual  mode  of  process  against 
offenders  in  such  state ;  that  is,  the  state  wherein  the  offender  may 
be  found.  The  powers  here  given  to  commissioners  of  the  circuit 
court,  and  which  have  been  succeeded  to  by  the  commissioners  of 
the  district  court,  practically  comprehend  all  preliminary  ex^imina- 
tions  iti  criminal  cases;  the  commissioner  acting  as  an  arresting, 
examining,  and  committing  magistrate  under  the  jurisdiction  of  the 
United  States  district  court.  In  U.  S.  v.  Berry  (D.  C.)  4  Fed.  779, 
780,  the  court  had  occasion  to  consider  the  relation  of  the  commis- 
sioner to  the  court  in  the  performance  of  his  official  duties  as  an 
examining  magistrate.    The  court  said: 

**It  is  plain  that  commissioners  are  but  officers  of  the  court,  to  whom  are 
committed  some  of  the  duties  which  must  otherwise  be  performed  by  the 
court  itself,  or  the  Judge  thereof.  The  exigencies  of  the  public  service  de- 
mand that  speedy  inquiry  shaU  be  made  into  aU  criminal  charges,  in  order 
that  offenders  may  be  brought  to  Justice;  and  as,  from  the  press  of  business 
or  remoteness  from  the  place  where  the  crime  may  be  committed,  or  other 
cause,  the  court  cannot  always  or  ordinarily '  perform  that  service,  commis- 
sioners are  appointed  to  facilitate  the  business.  In  all  that  they  do  they  are 
not  separate  and  independent  tribunals,  but  the  arms  of  the  court  to  execute 
the  preliminary  work  of  securing  the  presence  of  offenders  at  the  time 
appointed  for  arraignment  and  trial." 

This  was  said  with  respect  to  proceedings  against  persons  accused 
of  offenses  under  the  laws  of  the  United  States,  but  this  statement 
of  the  relation  of  the  commissioner  to  the  court  is  even  more  ap- 
plicable to  proceedings  relating  to  the  extradition  of  fugitives  from 
justice  under  section  5270  of  the  Revised  Statutes.  This  section 
gives  jurisdiction  to  certain  judicial  officers  of  the  United  States 
and  state  to  hear  and  consider  the  evidence  in  extradition  proceed- 
ings, and  among  the  officers  so  mentioned  are  commissioners  "au- 
thorized so  to  do  by  any  of  the  courts  of  the  United  States."  This 
power  to  hear  and  consider  the  evidence  constitutes  jurisdiction  to 
determine  the  sufficiency  of  the  evidence,  and  to  make  the  certifi- 
cate therein  provided.  Grignon's  Lessee  v.  Astor,  2  How.  338,  il 
L.  Ed.  283.  This  jurisdiction  is  not  impaired  by  the  manner  in 
which  the  accused  is  brought  before  the  commissioner.  Mahon  v. 
Justice,  127  U.  S.  700,  708,  8  Sup.  Ct.  1204,  32  L.  Ed.  283;  Ex 
parte  Ah  Men,  77  Cal.  202,  19  Pac.  380,  11  Am.  St.  Rep.  263; 
People  V.  Pratt,  .78  Cal.  345,  20  Pac.  731 ;  In  re  Miles,  52  Vt.  609, 
In  the  case  of  In  re  Henrich,  5  Blatchf.  414,  11  Fed.  Cas.  1,143 
(No.  6,369),  a  warrant  was  issued  by  Mr.  Justice  Nelson  of  the  su- 
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preme  court  of  the  United  States,  and  the  presiding  judge  of  the 
circuit  court  for  the  Southern  district  of  New  York,  directed  to 
the  marshals  of  the  United  States  in  any  district,  or  to  any  of  their 
deputies,  commandin|^  them  to  arrest  Henrich  forthwith  and  bring 
him  before  the  said  justice,  or  before  Commissioner  White,  at  the 
city  of  New  York,  or  some  other  magistrate,  that  the  evidence  of 
the  criminality  of  said  Henrich  might  be  heard  and  considered, 
pursuant  to  the  treaty  stipulations  and  the  acts  of  congress  in  such 
case  made  and  provided.  Henrich  was  arrested  in  Wisconsin  by  a 
special  deputy  of  the  marshal  of  the  Southern  district  of  New  York, 
and  was  brought  before  Commissioner  White,  at  the  city  of  New 
York,  for  examination.  After  hearing  the  evidence,  the  commis- 
sioner adjudged  it  sufficient  to  sustain  the  charge,  and  committed 
the  accused  to  the  custody  of  the  marshal,  to  be  kept  in  custody 
until  he  should  be  surrendered  by  the  executive  authority  of  the 
United  States  under  the  provisions  of  the  treaty.  An  application 
was  thereupon  made  to  the  United  States  circuit  court  for  the  South- 
em  district  of  New  York  for  a  writ  of  habeas  corpus  to  review  the 
proceedings  before  the  commissioner.  The  writ  was  issued  to  the 
marshal  to  bring  the  accused  before  the  court,  and  a  writ  of  cer- 
tiorari was  also  issued  to  the  commissioner  to  send  up  all  the  pa- 
pers and  proofs  upon  which  he  acted  in  the  premises.  The  court 
reviewed  the  entire  proceedings,  and,  while  the  precise  question  as 
to  the  jurisdiction  of  the  commissioner  urged  in  this  case  does  not 
appear  to  have  been  raised  in  that  case,  nevertheless  it  was  in- 
volved in  the  proceedings,  and  could  hardly  have  escaped  the  at- 
tention of  the  court.  If  the  jurisdiction  of  the  commissioner  to  hear 
the  case  depended  upon  the  fact  that  the  warrant  of  arrest  must 
have  been  issued  by  him,  then  he  had  no  jurisdiction  in  that  case, 
since  the  warrant  of  arrest  was  not  issued  by  him,  but  by  a  justice 
of  the  supreme  court  of  the  United  States.  A  district  judge  has 
the  same  power  and  authority  under  the  statute  as  a  justice  of  the 
supreme  court  of  the  United  States,  and,  if  the  latter  has  the  power 
and  authority  under  the  statute  to  issue  a  warrant  of  arrest  in  ex- 
tradition proceedings  returnable  before  a  commissioner,  so  has  the 
former.  In  any  event,  the  jurisdiction  of  the  commissioner  to  hear 
and  consider  the  evidence  in  this  case,  and  make  the  certificate  pro- 
vided by  law,  is  not  dependent  upon  the  fact  that  he  issued  the  war- 
rant of  arrest  in  obedience  to  which  the  accused  was  brought  before 
him  for  examination. 

The  petitioner  objects  to  the  sufficiency  of  the  various  documents 
upon  which  these  proceedings  are  based,  in  the  following  particu- 
lars: (i)  That  the  complaint  charges  no  embezzlement,  in  that  it 
does  not  charge  that  the  accused  fraudulently  appropriated  the  prop- 
erty ;  also  that  the  averment  that  the  defendant  received  the  money 
"in  his  capacity  as  clerk"  is  not  the  equivalent  of  the  statutory  re- 
quirement that  the  money  be  in  his  control  or  care  "by  virtue  of  his 
employment."  (2)  That  the  complaint  is  defective,  in  that  it  does 
not  affirmatively  appear  that  the  oath  was  taken  before  an  officer 
specially  authorized  by  section  5270  of  the  Revised  Statutes.  (3) 
There  is  no  evidence  of  authority  to  make  the  complaint  on  the 
part  of  the  Russian  consul.    (4)  No  authenticated  copy  of  ajyar-      ^ 
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rant  of  arrest  by  a  fully  authorized  judge  or  magistrate  is  contained 
in  the  record,  and  the  papers  generally,  aside  from  the  depositions, 
are  not  authenticated.  (5)  No  indictment  appears  in  the  record. 
(6)  The  certificate  is  defective,  in  that  it  does  not  identify  the  pa- 
pers to  which  it  relates,  and  is  not  in  accordance  with  the  require- 
ments of  the  act  of  1882,  that  the  papers  "shall  be  properly  and 
legally  authenticated  so  as  to  entitle  them  to  be  received  for  similar 
purppses  by  the  tribunals  of  the  foreign  country  from  which  the 
accused  party  shall  have  escaped."  The  fatal  defect  claimed  is  that 
the  certificate  states  that  the  papers  are  so  authenticated  as  to  en- 
title them  to  be  received  and  admitted  as  evidence  for  similar  pur- 
poses by  the  tribunals  of  Russia.  (7)  That  the  mandate  is  a  nullity, 
as  it  does  not  in  terms  designate  the  kind  of  embezzlement  charged, 
so  as  to  show  it  to  be  within  the  treaty. 

While  these  objections  will  be  given  due  consideration,  it  may 
be  remarked  at  the  outset  that  it  is  not  the  policy  of  the  courts 
at  this  day  to  allow  mere  technical  objections  as  to  form,  etc.,  to 
interfere  with  the  prosecution  of  criminals,  where  a  substantial  con- 
formity with  the  requirements  of  the  statutes  is  shown.  This  policy 
is  well  expressed  in  the  case  of  In  re  Neely  (C.  C.)  103  Fed.  626, 
where,  in  extradition  proceedings,  various  technical  objections  were 
urged  to  the  sufficiency  in  form  of  the  documents  presented.  The 
court  said: 

"Objections  of  this  class  are  not  given  the  weight  once  accorded  to  them, 
when  the  granting  of  a  request  for  extradition  was  more  Jealously  regarded 
by  the  courts  than  It  Is  to-day.  Originally  It  seemed  to  be  the  theory  that 
the  sole  foundation  of  the  practice  rested  In  reciprocity,  and  that,  if  some 
partl«ular  foreign  country  were  backward  about  returning  our  criminals,  we 
would  be  keen  to  keep  theirs.  During  this  period  courts  were  astute  to 
find  flaws  in  certificates,  jurats,  seals,  and  signatures  as  an  excuse  for  re- 
fusing the  request  of  some  demanding  government  At  last,  however,  it 
seems  to  have  been  discovered  that  the  thief,  the  ruflaan,  or  the  forger  was 
not  a  particularly  valuable  acquisition,  and  that,  although  it  might  be  highly 
desirable  that  offenders  against  our  laws  should  be  brought  back  here  and 
tried,  as  a  deterrent  example.  It  was  possibly  more  important  that  this 
country  should  not  be  made  a  city  of  refuge  for  foreign  criminals,  and  that 
an  enlightened  public  policy  would  be  astute  to  return  them,  once  we  were 
satisfied  that  they  were  criminals.  The  expression  of  this  public  policy  Is 
found  In  the  provisions  of  the  act  of  congress  which  excludes  convicted  crim- 
inals whose  offenses  are  not  political,  with  those  afflicted  with  contagious 
diseases  and  such  as  are  liable  to  l>ecome  a  public  charge.  Since  then  there 
has  not  been  so  much  hypercrltlclsm  In  dealing  with  objections  as  to  form, 
and  If  the  certificates,  signatures,  etc.,  are  In  substantial  conformity  to  the 
requirements  6f  the  statute,  and  give  reasonable  assurance  of  authenticity, 
it  is  sufficient" 

Considering  the  objections  seriatim : 

(i)  The  complaint  charges  the  said  Grin  with  wrongfully,  unlaw- 
fully, and  feloniously  appropriating  and  converting  to  his  own  use 
the  money  of  his  employer,  which  had  been  intrusted  to  him;  and 
that  he  "embezzled  the  same."  The  word  "embezzle"  is  defined, 
"To  appropriate  or  divert  fraudulently  to  one's  own  use,  as  money 
or  goods  intrusted  to  one's  care  and  control  officially  or  by  anoth- 
er." Stand.  Diet.  The  charge  thus  contains  the  elements  neces- 
sary to  constitute  embezzlement,  namely,  a  breach  of  trust  in  re- 
spect of  money  or  property  in  the  party's  possession,  belonging  to 
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another,  and  the  wrongful  or  fraudulent  appropriation  thereof  to  his 
own  use.  Reeves  v.  State,  95  Ala.  31,  11  South.  158.  And  that 
the  word  "embezzle"  has  a  significant  meaning,  entirely  descriptive 
of  the  offense,  see  U.  S.  v.  Lancaster,  2  McLean,  431,  Fed.  Cas. 
No.  15,556;  U.  S.  v.  Northway,  120  U.  S.  327,  334,  7  Sup.  Ct.  580, 
30  L.  Ed.  664.  It  is  not  absolutely  necessary  to  follow  the  exact 
words  of  the  statute  in  charging  an  offense,  if  words  of  a  similar 
import  are  used,  and  the  elements  necessary  to  constitute  the  of- 
fense are  fully  comprehended  therein,  and  inform  the  accused  of 
the  offense  with  which  he  is  charged.  People  v.  Potter,  35  Cal. 
no;  Johnson  v.  People,  113  111.  90;  State  v.  Heaton,  81  N.  C.  542; 
In  re  Roth  (D.  C.)  15  Fed.  506;   In  re  Adutt  (C.  C.)  55  Fed.  376. 

(2)  The  complaint  is  made  upon  oath  before  a  United  States 
commissioner,  and  his  seal  as  such  commissioner  is  attached.  Sec- 
tion 5270,  Rev.  St.,  does  not  specify  the  officers  who  may  adminis- 
ter the  oath  upon  complaints  in  extradition  proceedings,  but  merely 
requires  that  the  warrant  for  the  arrest  of  the  alleged  fugitive  from 
justice  shall  not  be  issued  until  after  the  presentation  of  a  complaint, 
made  under  oath,  charging  a  crime  covered  by  the  extradition 
treaty.  The  natural  import  of  such  language  is  that  the  oath  will 
be  sufficient  if  made  before  any  officer  authorized  to  administer 
such  an  oath.  By  section  19  of  the  act  of  May  28,  1896  (29  Stat. 
184),  United  States  commissioners  are  authorized  to  administer 
oaths. 

(3)  That  the  proceedings  should  be  initiated  and  carried  on  by 
the  demanding  government  is  undoubted,  but  that  evidence  of  spe- 
cial authority  from  such  government  to  the  party  making  the  com- 
plaint is  necessary  is  a  contention  that  cannot  be  upheld.  The  com- 
plaint herein  contains  the  positive  statement  that  it  is  made  by  the 
Russian  consul  stationed  at  the  city  of  San  Francisco.  It  recites 
that  criminal  proceedings  upon  the  charge  alleged  have  been  insti- 
tuted against  the  said  Grin,  that  a  mandate  has  been  issued  from 
the  state  department  of  this  government  for  his  surrender  upon 
proper  proceedings,  and  prays  that  the  necessary  proceedings  may 
be  had  as  directed  in  said  mandate.  The  consular  title  is  appended 
to  the  signature  of  the  complaining  party,  and  no  presumption  can 
arise  from  any  portion  of  the  complaint  that  it  was  made  other 
than  as  and  for  the  Russian  government.  The  cases  of  In  re  Herres 
(C.  C.)  33  Fed.  165,  and  In  re  Adutt  (C.  C.)  55  Fed.  376,  rightly 
hold  such  a  showing  in  a  complaint  to  be  amply  sufficient  for  the 
purposes  of  the  document. 

The  fourth,  fifth,  and  sixth  objections  may  be  considered  together. 
The  treaty  provides  that: 

"When  the  person  whose  surrender  asked  shall  be  ma-ely  charged  with 
the  commission  of  an  extraditable  crime  or  offense,  the  application  for 
extradition  shall  be  accompanied  by  an  authenticated  copy  of  the  warrant 
of  arrest  or  of  some  other  equivalent  judicial  document  issued  by  a  judge 
or  a  magistrate  duly  authorized  to  do  so." 

Among  the  documents  contained  in  the  record  are  two  orders 
signed  and  sealed  by  the  magistrate  of  the  Taganrog  circuit  court, 
both  dated  the  23d  day  of  July,  1901,  at  Rostov  on  the  Don.  The 
first  one  stated  that: 
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**The  acting  examining  magistrate  of  the  4th  district  of  the  city  of  Rostov 
on  the  Don,  having  investigated  the  preliminary  examination  in  regard  to 
the  appropriation  by  the  Cossack  of  the  Province  of  Poltava,  Simeon  Grin, 
of  25,000  roubles  belonging  to  the  Broth.  Zeefo,  finds  as  follows." 

The  facts  are  then  stated,  at  the  conclusion  of  which  it  is — 

"Ordered  to  arraign,  In  capacity  of  accused,  pursuant  to  part  1,  art  3681,  of 
the  Penal  Code,  the  Cossack  of  the  province  of  Poltava,  bailiwick  of  ppo»hnia, 
of  Popovka,  Simeon  Ivanow  Grin,  21  years  of  age  (born  February  19,  1S80), 
living  with  a  passport  issued  in  the  name  of  a  nobleman,  Valentine 
Semashko." 

The  second  order,  after  reciting  the  same  preliminary  statements, 
finds: 

That  the  said  Grin  "is  arraigned,  according  to  order  of  this  date.  In  ca- 
pacity of  accused,  pursuant  to  part  1,  article  1681,  of  the  Penal  Code."  That 
the  said  Grin,  "having  committed  the  crime,  being  of  age,  is  thiis  accused 
of  a  crime  for  which,  pursuant  to  paragraph  1,  article  389,  of  the  Code  of 
Criminal  Procedure,  he  may  be  brought  up  for  examination.  •  •  ♦  That 
in  view  of  the  proved  fact  of  embezzlement  of  a  sum  over  800  roubles;  of 
the  sufficiency  of  the  evidence,  as  shown  in  the  order  of  this  date  in  r^ard 
to  the  aiTajgnment  of  S.  Grin,  alias  V.  Semashko,  In  capacity  of  the  accused, 
and  likewise  of  the  severity  of  the  impending  i)enalty;  of  the  flight  after  the 
crime;  of  the  fact  that  he  has  not  a  settled  place  of  residence,  piu*suant  to 
paragraph  1  of  article  416,  articles  419,  420,  and  421,  of  the  Code  of  Criminal 
Procedure, — in  regard  to  S.  Grin  there  can  be  and  must  be  undertaken  his 
detention  in  custody  upon  his  examination  as  the  accused:  Ordered,  pursu- 
ant to  paragraphs  1,  2,  3,  of  article  389  of  the  Code  of  Criminal  Procedure, 
the  Cossack  Simeon  Ivanow  Grin,  alias  Valentine  Semashko,  is  to  be  brought 
to  the  city  of  Rostov  on  the  Don,  in  the  province  of  the  Don  Army,  in  order 
to  be  placed  at  the  disposition  of  the  examining  magistrate  of  the  Taganrog 
circuit  court,  of  the  4th  district  of  the  city  of  Rostov  on  the  Don." 

In  these  orders  are  contained  all  the  essentials  of  the  warrant 
of  arrest  or  other  judicial  document  issued  by  a  judge  or  magistrate 
required  by  the  treaty.  And  that  the  magistrate  making  the  orders 
is  a  duly-authorized  official  is  shown  by  the  certificate  of  the  United 
States  ambassador,  $tating  that  the  annexed  papers,  in  which  the 
above  orders  are  included,  "are  properly  and  legally  authenticated 
so  as  to  entitle  them  to  be  received  land  admitted  as  evidence  for 
similar  purposes  by  the  tribunals  of  Russia,  as  required  by  the  act 
of  congress  of  August  3d,  1882."  This  certificate  is  sufficient  under 
the  statute,  the  words  "for  similar  purposes"  having  been  repeat- 
edly construed  to  mean  "as  evidence  of  criminality."  In  re  Henrich, 
Fed.  Cas.  No.  6,369;  In  re  Charleston  (D.  C.)  34  Fed.  531.  The 
words  "as  evidence,"  in  the  certificate  herein,  objected  to  by  coun- 
sel for  the  petitioner,  may  therefore  be  regarded  as  surplusage,  and 
not  as  constituting  a  material  variation  from  the  terms  of  the  statute. 

It  is  true  that  no  indictment  appears  in  the  record,  though  it  is 
stated  in  the  record  that  the  said  Grin  has  been  indicted  in  the 
empire  of  Russia  for  the  said  embezzlement.  But  the  petitioner 
having  been  found  within  the  state  of  California,  the  law  of  this 
state  must  control  this  procedure.  No  indictment  is  required  by 
that  law,  and  the  omission  is  therefore  immaterial. 

(7)  A  statement  of  the  offense  with  which  the  fugitive  is  charged, 
in  general  terms,  importing  that  it  is  an  offense  within  the  treaty, 
is  all  that  is  required  in  the  mandate,  as  it  only  contemplates  a  rec- 
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ognition  by  the  jexecutive  that  the  case  is  one  which  comes  within 
the  scope  of  the  treaty  and  calls  for  judicial  investigation.  In  re 
Kelly  (C.  C.)  26  Fed.  852;  In  re  Macdonnell,  11  Blatchf.  79,  Fed. 
Cas.  No.  8,771. 

Coming  now  to  the  main  objection  urged  by  counsel  for  the  peti- 
tioner to  the  sufficiency  of  the  evidence  produced  herein  to  convict 
the  accused  of  the  crime  charged:  It  is  contended  that  the  peti- 
tioner is  guilty,  if  at  all,  of  the  crime  of  larceny,  and  not  of  em- 
bezzlement, and,  as  the  laws  of  this  state  will  not  permit  a  trial  of 
the  offense  of  larceny  upon  the  charge  of  embezzlement,  upon  the 
showing  made  the  prisoner  cannot  be  held  for  embezzlement,  and 
should  therefore  be  discharged.  This  contention  is  based  upon  the 
alleged  fact  that  the  money  was  delivered  to  the  petitioner  by  his 
superior  to  take  from  the  bank  to  the  railway  company,  and,  while 
in  the  custody  of  the  petitioner,  was  really  in  the  lawful  posses- 
sion of  the  employer ;  that  the  appropriation  thereof  by  the  said  Grin 
was  therefore  a  taking  from  the  possession  of  his  employer,  and  was 
larceny.  That  was  the  early  rule,  when  the  statutory  crime  of  em- 
bezzlement was  created,  to  provide  for  the  punishment  of  those 
fraudulently  converting  money  or  property  to  their  own  use  which 
had  been  intrusted  to  them.  As  the  element  of  trespass  was  want- 
ing, the  common-law  crime  of  larceny  would  not  cover  the  offense, 
and  the  offender  escaped  punishment.  The  creation  of  the  distinct 
offense  of  embezzlement  supplied  a  remedy  for  this  defect  in  the  law, 
but  technical  difficulties  still  frequently  arose,  owing  to  the  strict 
construction  of  the  common  law  of  the  relationship  of  master  and 
servant,  employer  and  employe,  holding  the  servant  or  employe 
to  be  merely  the  extended  hand  of  the  master  or  employer ;  the  pos- 
session of  the  master  or  employer  thereby  continuing,  even  when  the 
•  custody  or  control  was  in  the  servant  or  employe,  until  the  inter- 
position of  some  third  party.  The  line  was  thus,  of  necessity, 
drawn  between  the  cases  where  property  was  intrusted  to  the  serv- 
ant by  the  master  (where  the  servant  was  held  to  have  merely  the 
custody,  but  not  possession),  and  where  it  was  intrusted  to  the 
servant  by  a  third  party  for  or  on  behalf  of  the  master.  In  the 
latter  case  the  possession  was  held  to  be  in  the  servant,  and  a  con- 
version of  the  property  by  the  servant  was  embezzlement.  To 
overcome  the  difficulties  still  existing,  and  to  meet  the  necessities 
of  larger  commercial  relations,  with  the  corresponding  increase  of 
responsibility  upon  employes,  many  states  have  introduced  into  their 
statutes  governing  embezzlement  words  indicating  that  conversion 
of  property  merely  "in  the  care  or  custody"  of  the  employe  shall 
constitute  embezzlement ;  thus  taking  the  crime  more  definitely  and 
decidedly  from  the  domain  of  larceny.  In  California  embezzlement 
is  broadly  defined  as  "the  fraudulent  appropriation  of  property  by 
a  i>erson  to  whom  it  has  been  intrusted."  Section  503,  Pen.  Code. 
And  in  section  508  of  the  Penal  Code  it  is  provided  that : 

"Every  clerk,  agent,  or  servant  of  any  person  -who  fraudulently  appropri- 
ates to  his  own  use,  or  secretes  with  a  fraudulent  Intent  to  appropriate  to 
his  own  use,  any  property  of  another  which  has  come  into  his  control  or  care 
by  virtue  of  bis  employment  as  such  clerk,  agent,  or  servant,  is  guilty  of 
embezzlement" 
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In  People  v.  Gallagher,  loo  Cal.  466,  35  Pac.  80,  the  crime  of  em- 
bezzlement was  held  to  cover  a  case  in  which  the  property  fraudu- 
lently converted  had  not  been  in  the  possession  of  Ihe  prosecutor. 
In  other  states  statutes  containing  similar  words  to  those  in  the 
California  statute  have  been  construed  as  extending  the  crime  of 
embezzlement  to  circumstances  where  the  property  converted  had 
come  into  the  control  of  the  accused  from  his  employers  merely 
by  virtue  of  his  employment.  In  Moore  v.  U.  S.,  160  U.  S.  268,  16 
Sup.  Ct.  294,  40  L.  Ed.  422,  the  supreme  court  of  the  United  States, 
upon  a  writ  of  error  to  the  United  States  district  court  for  the 
Southern  district  of  Alabama,  defines  "embezzlement"  as  "the  fraud- 
ulent appropriation  of  property  by  a  person  to  whom  it  has  been 
intrusted,  or  into  whose  hands  it  has  lawfully  come,"  and  states 
that  "it  differs  from  larceny  in  the  fact  that  the  original  taking  of 
the  property  was  lawful,  or  with  tUe  consent  of  the  owner,  while 
in  larceny  the  felonious  intent  must  have  existed  at  the  time  of  the 
taking."  The  court  there  holds  that  an  indictment  charging  em- 
bezzlement of  property  of  the  government,  generally  described,  with- 
out particular  identification,  would  be  sufficient  if  it  contained  the 
allegation  that  the  sum  embezzled  came  into  the  possession  of  the 
accused  by  virtue  of  his  employment.  In  Ker  v.  People,  no  111. 
627,  51  Am.  Rep.  706,  the  English  statutes  are  distinguished  from 
many  American  statutes  in  this  regard.  And  in  Territory  v.  Max- 
well, 2  N.  M.  250,  the  difference  between  the  statutes  of  states  fol- 
lowing the  early  English  rule  and  those  of  more  modern  enactment 
is  clearly  shown.  The  New  Mexico  statute  under  consideration  was 
almost  identical  with  the  California  statute,  and  in  construing  it  the 
court  said: 

"There  is  no  limitation  as  to  the  manner  of  the  coming  to  his  possession 
or  under  his  control,  or  the  person  from  whom  they  may  so  come.  This 
widens  the  scope  of  the  law  very  much,  and  renders  the  declsionB  made  under 
the  more  restrictive  language  of  the  older  statutes  entirely  inapplicable. 
This  we  could  hold  froih  the  very  nature  of  the  language  employed,  and  the 
difference  obvionsly  made  by  the  omission  of  the  old  restrictive  clause,  with- 
out the  need  of  any  previous  adjudication  on  the  subject." 

It  is  undoubtedly  a  legislative  prerogative  to  define  the  crime  of 
embezzlement,  and  include  within  its  terms  such  elements  as  it 
deems  proper.  The  four  distinct  propositions  of  fact  to  be  made 
out  to  convict  one  of  this  crime  under  the  California  statute  have 
been  held  to  be  (i)  that  the  party  was  such  a  clerk,  agent,  or  serv- 
ant; (2)  that  he  received  the  property  of  his  principal;  (3)  that 
he  received  it  in  the  course  of  his  employment;  (4)  that  he  con- 
verted it  to  his  own  use,  with  intent  to  steal.  Ex  parte  Hedley,  31 
Cal.  108.  These  elements  were  all  present  in  the  case  at  bar,  and, 
under  the  comprehensive  wording  of  the  California  statute,  the  pe- 
titioner could  be  convicted  of  the  crime  of  embezzlement  upon  the 
proofs  submitted. 

There  appearing  no  substantial  error  in  law,  and  no  manifest 
error  in  fact,  in  the  proceedings  before  the  commissioner,  the  writ 
of  habeas  corpus  will  be  dismissed,  and  the  petitioner  remanded  to 
the  authority  of  the  United  States  marshal,  under  the  commission- 
er's warrant. 
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(Circuit  Court  E.  D.  Missouri,  E.  D.    January  29,  1902.) 

J umsDioTiON— Amount  in  Controversy— How  Determined. 

In  an  action  for  recovery  of  money  only,  the  amount  of  damages 
claimed  determines  the  Jurisdiction,  unless  the  declaration  on  its  face 
shows  such  amount  is  claimed  in  bad  faith,  and  merely  to  give  a  color- 
'   able  jurisdiction.! 

In  Equity. 

F.  H.  Sullivan,  for  complainant. 
R.  F.  Walker,  for  defendant. 

ADAMS,  District  Judge.  This  is  a  bill  for  a  discovery  and  an  ac- 
counting. The  complainant  charges,  in  substance,  that  it  is  a  bank- 
ing corporation,  and  that  one  Ritter  is  its  cashier ;  that  the  defend- 
ant is  a  commission  house  transacting  the  business  of  buying  and 
selling  grain  and  other  commodities  for  customers,  and  that  in  the 
course  of  its  business  it  has  been  in  the  habit  of  permitting  its  cus- 
tomers to  put  up  "margins,"  as  it  is  called,  and  thus  to  buy  and  sell 
partially  on  credit,  in  lieu  of  paying  for  the  grain  or  other  commodi- 
ties purchased  in  full.  The  complainant  charges  that  beginning  with 
the  year  of  1896,  and  ending  with  the  year  1900,  its  cashier,  Ritter, 
took  advantage  of  his  situation  as  custodian  of  its  money,  and  used 
the  same  for  the  purpose  of.  speculating  in  grain  with  the  defendant 
commission  company ;  that  Ritter  so  used  its  money  to  the  extent  of 
more  than  $2,000,  the  exact  amount  of  which  the  complainant  did  not 
know,  but  believed  to  be  not  less  than  $15,000.  It  is  charged  in  the 
bill  that  defendant  commission  company  knew  that  Ritter  was  mak- 
ing use  of  complainant's  money  for  the  purpose  of  carrying  on  his 
speculations,  and  that  the  commission  company  received  from  time 
to  time  during  the  four  years  in  question  a  large  sum  of  money  from 
Ritter,  which  he  had  abstracted  from  complainant's  funds,  and  which 
•the  defendant  knew  he  had  so  abstracted.  Complainant  alleges 
ignorance  as  to  the  exact  amount  so  employed  by  Ritter,  and  submits 
divers  interrogatories  in  the  bill  for  defendant's  officers  to  answer. 
The  defendant  appears  and  files  a  plea  to  the  jurisdiction,  alleging, 
in  substance,  that  the  suit  does  not  involve  a  controversy  amounting 
to  $2,000,  exclusive  of  interest  and  costs.  By  several  affidavits  made 
by  the  officers  and  agents  of  defendant  company  it  is  made  to  appear 
that  Ritter  first  began  to  do  business  with  defendant,  and  to  make 
purchases  and  sales  of  grain  through  defendant's  agency,  on  Decem- 
ber 9,  1899,  and  continued  such  business  only  until  November  27, 
1900;  that  the  total  amount  of  all  business  transactions  between 
Ritter  and  defendant  company  during  this  period  was  $1,715.56,  and 
that  the  total  amount  of  money  paid  by  Ritter  directly  or  indirectly 
during  the  entire  period,  covering  the  business  transactions  between 
Ritter  and  the  defendant,  was  only  $1,094.59;   therefore  that  under 

1  Jurisdiction  of  circuit  courts  as  determined  by  amount  in  controversy,  see 
notes*  to  Auer  v.  Lombard,  19  O.  a  A.  75;  Shoe  Co.  v.  Boper»  3G  C.  0.  A.  459. 
112  F.--51 
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no  circumstances  could  there  be  a  recovery  of  over  $1,094.59.  On 
the  foregoing  showing  it  is  claimed  that  the  plea  to  the  jurisdiction 
should  be  sustained. 

I  think  this  plea  discloses  a  misconception  of  the  rule  governing 
the  question  of  jurisdiction.  According  to  the  method  adopted  by 
defendant's  counsel,  it  would  be  competent  in  any  case  for  the  defend- 
ant to  allege  in  a  plea  to  the  jurisdiction  that  the  amount  claimed  by 
a  plaintiff  was  too  much,  and  then  proceed  to  have  a  hearing  by  ex 
parte  affidavits  touching  the  same;  and  on  the  same  theory,  of 
course,  defendant  might  challenge  the  jurisdiction  of  the  court  on  the 
ground  that  nothing  was  due  the  plaintiff,  and  proceed  to  try  the 
whole  case  by  ex  parte  affidavits.  This  method  substitutes  the  trial 
by  affidavit  for  the  ancient  and  well-established  method  of  taking 
the  testimony  by  deposition  or  by  an  examiner,  in  such  way  as  to 
permit  searching  examination  and  cross-examination  of  the  wit- 
nesses. The  general  rule  is  that  the  sum  demanded  in  the  declara- 
tion or  bill  determines,  for  all  jurisdictional  purposes,  the  amount  in 
controversy.  Hilton  v.  Dickinson,  108  U.  S.  165,  174,  2  Sup.  Ct.  424, 
27  L.  Ed.  688.  This  is  especially  true  in  all  actions  for  recovery  of 
money  only,  like  the  action  now  before  the  court.  The  amount  de- 
manded by  the  plaintiff  in  good  faith  is  the  test  of  jurisdiction,  so  far 
as  that  is  dependent  upon  the  amount  in  controversy.  In  Schunk 
v.  Moline,  Milburn  &  Stoddart  Co.,  147  U.  S.  500,  505,  13  Sup.  Ct. 
416,  417,  37  L.  Ed.  255,  it  is  said: 

"The  fact  of  a  valid  defense  to  a  cause  pf  action,  although  apparent  on 
the  face  of  the  petition,  does  not  diminish  the  amount  that  is  claimed,  nor 
determine  what  is  the  matter  In  dispute;  for  who  can  say  in  advance  that 
that  defence  will  be  presented  by  defendants,  or,  if  presented,  will  be  sus- 
tained by  the  court?" 

From  the  foregoing  cases  the  rule  appears  to  be  that  in  all  actions 
for  the  recovery  of  money  the  amount  claimed  in  the  complaint  in 
good  faith  determines  the  jurisdiction  of  the  court,  so  far  as  the 
amount  in  controversy  may  be  involved.  There  is  a  well-recognized 
exception,  however,  to  this  rule,  where  it  appears  from  the  complaint, 
that  the  amount  claimed  is  evidently  fictitious,  and  alleged  for  the 
purpose  simply  of  giving  color  to  jurisdiction, — in  other  words,  where 
the  plaintiff  obviously  is  by  allegation  attempting  to  commit  a  fraud 
upon  the  jurisdiction  of  the  court.  Cases  of  this  character  are  repre- 
sented by  the  following:  Bowman  v.  Railroad  Co.,  115  U.  S.  611,  6 
Sup.  Ct.  192,  29  I/.  Ed.  502;  Bank  of  Arapahoe  v.  David  Bradley 
&  Co.,  19  C.  C.  A.  206,  72  Fed.  867,  and  cases  cited.  These  cases, 
after  recognizing  the  general  rule  that,  in  all  actions  for  the  re- 
covery of  money  only,  the  amount  demanded  by  the  plaintiff  in 
good  faith  determines  the  jurisdiction,  also  recognize  an  excep- 
tion,— ^that  where  the  claim  asserted  in  the  complaint  is  manifestly 
fictitious,  and  made  for  the  purpose  of  imposing  upon  the  court 
a  case  not  within  its  jurisdiction,  the  court  will  ignore  the  state- 
ment of  the  claim  demanded,  and  summarily  put  an  end  to  the 
fraud  attempted  to  be  practiced  upon  its  jurisdiction.  It  is  mani- 
fest from  the  averments  of  the  bill  in  this  case  that  there  is  no  such 
evidence  of  bad  faith  on  the  part  of  the  complainant  as  to  justify 
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the  court's  intervention  to  protect  itself  from  fraudulent  imposition. 
The  cases  relied  upon  by  defendant's  counsel  are  not  inconsistent 
with  the  foregoing  rule. '  They  are  not  for  the  recovery  of  money 
only,  but  are  cases  in  which  real  estate  or  some  specific  personal 
property  is  sought  to  be  recovered.  Wetmore  v.  Rymer,  169  *U. 
S.  115,  18  Sup.  Ct.  293,  42  L.  Ed.  682,  was  an  action  in  ejectment, 
in  which  the  court  laid  down  the  rule  that  a  trial  court  might  hear 
the  issue  as  to  the  amount  in  controversy  by  affidavits,  or  in  any 
other  manner  which  its  discretion  and  judgment  might  dictate. 
Carr  v.  Fife,  156  U.  S.  494,  15  Sup,  Ct.  427,  39  L.  Ed.  508,  was  also 
a  suit  relating  to  a  tract  of  land.  The  title  was  disputed,  and  the 
jurisdiction  depended  upon  the  value  of  the  land  itself.  In  that  case 
the  supreme  court  took  occasion,  at  the  outset  of  its  comments  on 
the  question  of  jurisdiction,  to  observe  that  "the  suit  was  not  one 
to  recover  a  sum  of  money."  Wilson  v.  Blair,  119  U.  S.  387,  7  Sup. 
Ct.  230,  30  L.  Ed.  441,  was  also  an  action  for  the  possession  of  real 
estate,  and  the  jurisdiction  depended  upon  the  value  of  the  matter 
in  controversy.  In  that  case  leave  was  given  the  defendant  in  the 
trial  court  to  file  affidavits  of  value,  and  the  plaintiff  to  file  counter 
affidavits;  and  the  court  took  occasion  to  say  it  was  good  practice 
to  settle  the  question  of  jurisdiction  in  that  way,  and,  "if  oftener 
•  adopted,  would  save  trouble"  to  parties  and  the  court.  That  case, 
however,  was  not  to  recover  a  particular  sum  of  money  alleged  to 
be  due,  growing  out  of  disputed  transactions,  but  to  recover  the 
possession  of  real  estate  susceptible  of  actual  valuation,  whereby 
jurisdiction  could  be  readily  determined.  Barry  v.  Edmunds,  116 
U.  S.  550,  6  Sup.  Ct.  501,  29  L.  Ed.  729,  was  an  action  for  the  mali- 
cious seizure  of  personal  property  for  the  payment  of  taxes  alleged 
to  have  been  unconstitutional.  The  value  of  the  property  seized 
was  less  than  $200,  but  the  plaintiff  alleged  that  the  action  of  the 
officer  in  seizing  the  same  was  malicious,  and  done  with  the  pur- 
pose of  injuring  the  plaintiff's  credit.  By  reason  thereof,  plaintiff 
claimed  vindictive  damages  in  the  sum  of  $6,000.  The  trial  court 
had  dismissed  the  case  on  the  ground  that  the  complaint  showed 
that  the  matter  in  dispute  did  not  exceed,  exclusive  of  costs,  the 
sum  or  value  of  $500,  which  was  then  the  limit  of  jurisdiction.  The 
supreme  court  disapproved  of  that  action  of  the  trial  court,  and 
held  that  the  amount  claimed  in  the  complaint  was  the  test  of  juris- 
diction. In  so  doing  the  court  enters  into  an  interesting  discussion 
of  what  would  be  a  colorable  demand,  and,  among  other  things, 
says : 

"It  is  true,  indeed,  that  in  some  cases  it  might  appear,  as  matter  of  law, 
from  the  nature  of  the  case  as  stated  in  the  pleadings,  that  there  could  not 
legally  be  a  judgment  recovered  for  the  amount  necessary  to  the  Jurisdiction, 
notwithstanding  the  damages  were  laid  in  the  declaration  at  a  larger  sum.'' 

This  doctrine  is  the  same  as  that  announced  by  the  circuit  court 
of  appeals  of  the  Eighth  circuit  in  the  case  of  Bank  of  Arapahoe  v. 
David  Bradley  &  Co.,  supra.  The  court  then  proceeds  to  quote 
from  an  opinion  delivered  by  Chief  Justice  Ellsworth  in  the  very 
early  case  of  Wilson  v.  Daniel,  3  Dall.  401,  407,  i  i,.  Ed.  655,  33 
follows : 
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'The  nature  of  the  case  must  certainly  guide  the  Judgment  of  the  court 
and,  whenever  the  law  makes  a  rule,  that  rule  must  be  pursued.  Thus,  in 
an  action  of  debt  on  a  bond  for  $100,  the  principal  and  interest  are  put  in 
demand,  and  the  plaintiff  can  reicoyer  no  more,  though  he  may  lay  his 
damages  at  $10,000.  The  form  of  the  action,  therefore,  gives  in  that  case  the 
]egkJ  rule.  But  in  an  action  of  trespass,  cr-  assault  and  battery,  where  the 
law  prescribed  no  limitation  as  to  the  amount  to  be  recovered,  and  the  plain- 
tiff has  a  right  to  estimate  his  damages  at  any  sum,  the  damage  stated  in 
the  declaration  is  the  thing  put  in  demand,  and  presents  the  only  criterion 
to  which,  from  the  nature  of  the  action,  we  can  resort  in  settling  the  ques- 
tion of  Jurisdiction.  The  proposition,  then,  is  simply  this:  Where  the  law 
gives  no  rule,  the  demand  of  the  plaintiff  must  furnish  one;  but,  where  the 
law  gives  the  rule,  the  legal  cause  of  action,  and  not  the  plaintiff's  demand, 
must  be  regarded." 

The  court,  however,  modifies  the  rule  so  stated  by  Chief  Justice 
Ellsworth  by  declaring,  in  effect,  that  when  the  amount  of  dam- 
ages stated  in  the  declaration  is  colorable,  and  laid  beyond  the 
amount  of  a  reasonable  expectation  of  recovery  for  the  purpose  of 
creating  a  case  within  the  jurisdiction  of  the  court,  no  jurisdiction 
is  thereby  conferred.  The  case  of  Lee  v.  Watson,  i  Wall.  337,  17 
L.  Ed.  557,  which  was  an  action  upon  a  money  demand,  well  illus- 
trates what  is  meant  by  a  "colorable  demand,"  within  the  purview 
of  the  law  relating  to  jurisdiction.     Here  the  court  says : 

"In  an  action  upon  a  money  demand,  where  the  general  issue  is  pleaded, . 
the  matter  In  dispute  Is  the  debt  claimed;  and  its  amount,  as  stated  in  the 
body  of  the  declaration,  and  not  merely  the  damages  alleged,  or  the  prayer 
for  Judgment  at  its  conclusion,  must  be  considered  In  determining  the  ques- 
tion whether  this  court  can  take  Jurisdiction  on  a  writ  of  error  sued  out  by 
the  plaintiff.  It  certainly  would  not  be  pretended  that  this  court  would 
hear  a  case  where  the  plaintiff  counted  solely  upon  a  promissory  note  of 
$200,  simply  because  he  concluded  his  declaration  with  an  averment  that 
he  had  sustained  damages  from  its  nonpayment  of  over  $2,000,  and  prayed 
Judgment  for  the  latter  sum.  •  ♦  •  The  damages  or  prayer  for  Judgment 
must  be  regarded,  inasmuch  as  the  plaintiff  may  seek  a  recovery  for  less 
than  the  sum  to  which  he  appears  entitled  by  the  allegations  in  the  body  of 
the  declaration."  • 

In  the  light  of  the  foregoing  case,  I  think  the  rule  may  be  safely 
stated  that,  in  an  action  for  the  recovery  of  money  only,  the  amount 
of  damages  claimed  determines  the  jurisdiction  of  the  court,  unless 
the  declaration  upon  its  face  shows  that  the  sum  is  claimed  in  bad 
faith,  and  merely  for  the  purpose  of  imposing  a  colorable  jurisdic- 
tion upon  the  court.  In  other  cases  not  for  the  recovery  of  money, 
but  for  the  recovery  of  land  or  articles  of  specific  property,  an 
inquiry  may  be  made,  on  a  plea  to  the  jurisdiction,  by  affidavit  or 
other  convenient  method,  as  to  the  real  value  of  the  subject  of  con- 
troversy. The  case  now  before  the  court  clearly  belongs  to  the 
class  first  mentioned,  namely,  for  the  recovery  of  money.  In  its 
bill  the  complainant  alleges  that  it  is  certainly  entitled  to  recover 
$2,000,  exclusive  of  interest  and  costs,  and  believes  it  is  entitled  to 
recover  $15,000.  There  is  nothing  apparent  on  the  face  of  the  bill 
to  disclose,  as  a  matter  of  law,  that  complainant  cannot  recover 
$2,000  and  more,  or  bad  faith,  or  any  purpose  to  impose  upon  the 
court  a  jurisdiction  not  belonging  to  it.  On  the  contrary,  there  is 
every  evidence  of  perfect  eood  faith  to  recover  a  sum  of  money 
necessarily  uncertain,  and  dependent  upon  judicial  investigation  to 
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determine  its  amount.    Such  being  the  case,  the  defendants  can- 
not by  ex  parte  affidavits,  taken  out  of  court,  conclude  the  whole 
case  upon  its  merits,  on  a  plea  to  the  jurisdiction. 
The  plea  must  be  adjudged  bad  and  overruled. 


ELLISON  T.  LOLTISVILLD  &  N.  R.  00.' 

(Circuit  Gourt  of  Appeals,  Sixth  Circuit    February  4,  1902.) 

No.    1,001. 

Rbicotal  of  Causes— Local  Prbjcdicb— Ex  Pabtb  Obdbr— Cokolusiyekess. 
Act  March  3,  1887,  provides  that  wbare  a  suit  Is  pending  or  Is  there- 
after brought  In  a  state  court,  in  which  there  Is  a  controversy  between 
a  citizen  of  the  state  and  of  another  state,  the  latter  may  remove  the 
suit  to  the  federal  circuit  court  '*when  It  shall  be  made  to  appear  to 
said  circuit  court  that  from  prejudice  or  local  influence  he  will  not  be 
able  to  obtain  Justice  In  such  state  court,"  etc.  The  next  following 
clause  declares  ^at  at  any  time  before  the  trial  of  any  suit  removed 
Into  the  circuit  court  on  the  affidavit  of  any  party  plaintiff  of  prejudice 
and  local  influence,  the  circuit  court  shall,  on  the  application  of  the 
other  party,  .examine  Into  the  truth  of  said  aflldavlt,  and,  unless  it 
appears  to  the  court's  satisfaction  that  he  cannot  obtain  Justice  in  the 
state  court.  It  shall  remand  the  suit  Held  that,  where  an  order  of  re- 
moval was  obtained  by  a  defendant  without  notice  to  plaintiff,  It  was 
error  for  the  chrcuit  court  to  refuse  to  permit  plaintiff  to  seasonably 
thereafter  contest  the  allegations  of  the  petition  on  which  the  order 
was  made,  and  to  show  that  no  prejudice  or  local  Influence  existed. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  jf  Tennessee. 

This  is  an  action  brought  by  the  plaintiff  In  error  against  the  XiOuisville 
&  Nashville  Railroad  Company  in  the  circuit  court  of  Campbell  county, 
Tenn.,  to  recover  damages  for  personal  Injuries  sustained  by  him  from  the 
alleged  negligence  of  the  company  while  he  was  in  its  employ  as  a  braise- 
man.  Before  tbe  case  came  on  for  trial  the  defendant  obtained  an  order, 
under  the  provisions  of  the  act  of  March  3,  1887,  regulating  the  removal  of 
causes  from  state  courts,  for  its  removal  Into  the  circuit  court  of  the  United 
states  upon  a  petition  presented  to  the  Judge  of  the  circuit  court  of  the 
United  States,  setting  forth  that  from  prejudice  and  local  influence  he  would 
not  be  able  to  obtain  a  fair  and  impartial  trial  or  to  obtain  Justice  in  said 
state  court,  or  in  any  other  state  court  to  which  the  petitioner  might,  under 
the  laws  of  said  state,  have  the  right,  on  accoimt  of  such  prejudice  and 
local  influence,  to  remove  the  same.  The  petition  contained  a  statement  of 
facts  tending  to  support  his  allegation  of  the  ground  on  which  he  prayed 
the  removal,  and  was  sworn  to.  The  order  of  removal  was  made  ex  parte. 
A  proper  bond  was  tendered  and  accepted.  Upon  the  filing  of  the  transcript 
In  the  circuit  court  of  the  United  States  the  plaintiff  filed  an  answer  to  the 
petition  for  removal,  in  which  he  denied  that  the  defendant  would  not  be 
able  to  obtain  a  fair  and  impartial  trial  in  the  state  court,  denied  the  exist- 
ence of  any  prejudice  or  local  Influence  which  would  affect  the  trial,  and 
denied  each  of  the  particular  statements  of  fact  alleged  in  the  petition  to 
prove  the  existence  of  prejudice  and  local  influence;  and  the  answer  prayed 
that  the  matter  might  be  inquired  into  by  the  court,  and  that  the  cause 
might  be  remanded  to  tbe  state  court  This  answer  was  sworn  to  by  the 
plaintiff.  Thereupon,  as  the  record  states,  the  plaintiff  "moved  the  court 
to  remand  the  cause  to  the  state  court,  and  in  support  of  said  motion  asl^ed 

iRemoval  of  causes  for  prejudice  or  local  Influence,  see  note  to  P.  Schwenk 
&  Co.  V.  Strang,  8  a  C.  A.  U5. 
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leave  to  Introduce  evidence  to  controvert  the  statenjents  of  the  petition  by 
afUdavlts,  oral  testimony,  or  depositions,  as  the  court  may  direct;  and  the 
defendant,  by  its  attorney,  objecting  to  the  Introduction  of  any  evidence, 
but  insisting  that  the  order  of  removal  by  the  circuit  court  judge  was  final, 
it  was  adjudged  by  the  court  that  the  application  of  the  plaintiff  be  dls* 
missed,  and  the  motion  to  remand  overruled^  To  which  action  of  the  court 
the  plaintiff  excepted."  The  case  was  subsequently  brought  on  for  trial 
before  the  court  and  a  jury.  At  the  conclusion  of  the  evidence,  the  court 
being  of  opinion  that  the  plaintiff  had  failed  to  make  out  a  case  justifying 
a  recovery,  instructed  the  Jury  to  render  a  verdict  for  the  defendant,  which 
was  done.  Judgment  having  been  entered  thereon,  the  plaintiff  brings  the 
case  here  on  writ  of  error. 

H.  H.  ItigersoU,  for  defendant  in  error. 

Before  DAY  and  SEVERENS,  Circuit  Judges,  and  WANTY,  Dis- 
trict Judge. 

SEVERENS,  Circuit  Judge,  having  made  the  foregoing  statement 
of  the  case,  delivered  the  opmion  of  the  court. 

In  view  of  the  conclusion  to  which  we  feel  compelled,  in  respect 
to  the  action  of  the  court  below  upon  the  application  of  the  plain- 
tiff for  leave  to  controvert  the  allegations  of  fact  contained  in  the 
petition  for  removal,  we  shall  deal  with  that  question  only.  Doubt- 
less it  is  right  to  presume  that  the  circuit  court,  in  refusing  to  hear 
evidence  controverting  the  truth  of  the  matters  stated  in  the  petition 
for  removal,  felt  controlled  by  the  authority  of*  certain  decisions 
made  in  the  circuit  courts  of  this  circuit  soon  after  the  passage  of 
the  act  of  March  3,  1887  (corrected  in  1888),  relative  to  the  jurisdic- 
tion of  the  circuit  courts  of  the  United  States  upon  original  process, 
as  well  as  upon  removal  from  the  state  courts.  Prominent  among 
those  decisions  is  that  of  Judge  Jackson  (then  circuit  judge,  and  later 
a  justice  of  the  supreme  court)  in  Whelan  v.  Railroad  Co.  (C.  C.) 
35  Fed.  849,  where  the  subject  was  fully  discussed  by  that  able  judge, 
and  the  conclusion  reached  that  an  order  of  removal  made  by  the 
court  upon  the  ground  of  prejudice  or  local  influence,  though  ex 
parte,  and  upon  the  barie  allegation  of  the  general  fact,  was  final, 
and  could  not  thereafter  be  disturbed  by  disputing  the  truth  of  the 
evidence  on  which  the  court  had  acted.  That  decision  was  followed, 
and  a  like  ruling  made,  by  Judge  Key  in  Huskins  v.  Railway  Co. 
(C.  C.)  37  Fed.  504,  3  L.  R.  A.  545,  and  Judge  Jackson  later  on 
reiterated  his  position  in  Adelbert  College  of  Western  Reserve  Uni- 
versity V.  Toledo,  W.  &  W.R.  Co.  (C.  C.)  47  Fed.  836.  The  ques- 
tion involved  has  never  reached  this  court  for  determination  until 
now,  but  the  ruling  of  Judge  Jackson  has  been  followed  by  the 
judges  holding  the  circuit  courts  in  this  circuit ;  not  always  with  en- 
tire conviction  of  its  soundness,  but  in  deference  to  his  official  rank 
and  distinction  as  a  jurist,  and  from  a  sense  of  the  respect  due  to 
the  decision  of  a  court  of  co-ordinate  authority.  In  these  circum- 
stances it  becomes  our  duty  to  exercise  our  own  judgment,  and  to 
determine  the  question  upon  those  reasons  which  appear  to  us  to  be 
the  most  cogent  and  satisfactory.  If  the  reasons  were  balanced,  we 
should,  of  course,  adopt  the  construction  of  the  statute  which  has 
prevailed.  But  upon  an  attentive  consideration  we  are  constrained . 
to  think  the  construction  adopted  in  the  Whelan  Case  is  not  correct. 
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and  fails  to  promote  the  purpose  of  the  law.  Under  the  statute  of 
1867,  which  had  previously  been  in  force,  the  suit  was  removable 
upon  the  sworn  statement'  of  the  removing  party  that  on  account 
of  prejudice  and  local  influence  he  could  not,  as  he  believed,  obtain 
justice  in  the  state  court.  The  condition  was  that  he  should  pledge 
his  own  belief  under  oath  to  the  fact.  This,  of  course,  afforded  an 
easy  road  into  the  federal  court  for  cases  not  within  the  intention 
of  the  law,  not  only  to  the  unscrupulous,  but  to  honest  people  need- 
lessly anxious  about  their  suits.  The  petition  under  that  act  was 
presented  to  the  state  court,  and  if  it  was  in  due  form  involved 
no  inquiry.  By  the  act  of  1887  the  test  of  the  right  to  remove  is 
made  to  consist  of  the  fact  of  the  existence  .of  such  prejudice  and 
local  influence  as  would  prevent  a  fair  and  impartial  trial.  It  is 
through  an  investigation  in  respect  to  the  truth  of  that  fact  that  it 
is*  "made  to  appear."  The  procedure  to  effect  the  removal  is  no 
longer  merely  formal,  but  an  inquiry. is  enjoined.  And  in  order  that 
it  may  be  conducted  by  a  court  charged  with  a  duty  to  stop  at  the 
threshold  any  improper  invasions  of  its  jurisdiction,  as  well  as  to 
make  sure  of  an  impartial  decision,  the  inquiry  is  committed  to  the 
federal  court.  The  solicitude  of  congress  to  keep  out  of  the  courts 
of  the  United  States  all  causes  not  properly  cognizable  there  had 
already  been  manifested  by  the  act  of  March  3,  1875,  where,  by  the 
fifth  section  thereof,  it  was  prescribed : 

'That  if,  in  any  suit  commenced  in  a  circuit  court,  or  removed  from  a 
Btate  court  to  a  circuit  court  of  the  United  States,  it  shall  appear  to  the 
satisfaction  of  said  circuit  court,  at  any  time  after  such  suit  has  been  brought 
or  removed  thereto,  that  such  suit  does  not  really  and  substantially  involve 
a  dispute  or  controversy  properly  within  the  Jurisdiction  of  said  circuit  court, 
or  that  the  parties  to  said  suit  have  improperly  or  coUusively  made  or  Joined, 
either  as  plaintiCfs  or  defendants,  for  the  purpose  of  creating  a  case  cog- 
nizable or  removable  under  this  act  the  said  circuit  court  shall  proceed  no 
further  therein,  but  shall  dismiss  the  suit  or  remand  It  to  thG  court  from 
which  it  was  removed,  as  Justice  may  require." 

Then  further,  by  the  clause  next  following, — ^the  paragraph  now 
under  consideration, — provision  is  made  that : 

"At  any  time  before  the  trial  of  any  suit  which  is  now  pending  in  any 
circuit  court  or  may  hereafter  be  entered  therein,  and  which  has  been  re- 
moved to  said  court  from  a  sfhte  court  on  the  affidavit  of  any  party  plain- 
tiff that  he  had  reason  to  believe,  and  did  believe,  that,  fr<>m  prejudice  or 
local  influence  he  was  unable  to  obtain  Justice  in  said  state  court,  the.  cir- 
cuit court  shall,  on  application  of  the  other  party,  examine  into  the  truth 
of  said  affidavit  and  the  grounds  thereof,  and  unless  it  shall  appear  to  the 
satisfaction  of  said  court  that  said  party  will  not  be  able  to  obtain  Justice 
in  such  state  court,  it  shall  cause  the  same  to  be  remanded  thereto." 

These  three  provisions  are  cogent  evidence  of  the  purpose  of  the 
legislative  department  to  exact  careful  scrutiny  on  the  part  of  the 
circuit  courts  of  the  grounds  upon  which  litigants  seek  the  deter- 
mination of  their  controversies  in  those  courts.  It  is  not  material 
now  to  inquire  into  the  distinction  which  may  exist  in  some  of  these 
provisions  between  those  things  which  are  of  the  essence  of  juris- 
diction and  those  which  relate  to  the  method  of  procedure,  for  in 
the  case  with  which  we  have  to  deal  the  question  was  seasonably 
presented,  and  we  are  required  to  consider  the  correctness  of  the 
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method  pursued.  The  method  of  procedure  to  obtain  the  removal 
of  the  suit  on  the  ground  of  prejudice  or  local  influence  is  not  pre- 
scribed. We  agree  with  Judge  Jackson's  proposition  in  the  Whelan 
Case  that  "in  conferring  the  right  congress  certainly  intended  that 
some. process  for  its  exercise  should  be  within  the  reach  of  the  party 
so  entitled."  We  think,  also,  that  it  was  Kkewise  intended  that 
whatever  process  should  be  adopted  it  should  afford  opportunity  to 
the  other  party  to  be  heard,  and,  above  all,  that  the  sources  of  evi- 
dence which  would  enable  the  court  to  determine  the  question  com- 
mitted to  it  should  not  be  foreclosed  by  the  act  of  the  party  resort- 
ing to  such  process.  The  learned  judge  went  on  to  say,  "We  think 
the  method  of  procedure  for  effectuating  the  right  so  conferred  by 
said  clause  may  be  found  in  the  two  paragraphs  of  section  639,  Rev. 
St.,  which  succeed  the  third  subdivision  of  said  section,"  which  Jie 
held  were  not  in  conflict  with  the  act  of  1887,  and  therefore  not  re- 
pealed by  it,  and  furnished,  as  he  thought,  "the  proper  and  appro- 
priate remedy  to  be  employed  by  the  party  seeking  a  removal,  and 
in  making  it  'appear  to  said  circuit  court  that  from  prejudice  or  local 
influence'  he  will  not  be  able  to  obtain  justice  in  the  state  courts." 
It  has  since  been  held,  however,  by  the  supreme  court  in  Fisk  v. 
Henarie,  142  U.  S.  459,  12  Sup.  Ct.  207,  35  L.  Ed.  1080,  that  subdi- 
vision 3  of  section  639  was  repealed  by  the  act  of  1887;  and,  con- 
sidering the  difference  between  a  removal  simply  upon  the  filing  of 
a  petition  averring  the  belief  of  the  petitioner  and  a  removal  allowed 
upon  the  finding  of  the  fact  by  the  court,  it  seems  manifest  that  the 
procedure  in  the  former  case  would  be  altogether  inadequate  in  the 
latter,  for  it  would  involve  an  abandonment  of  the  duty  of  the  court. 
It  was  further  suggested  in  the  Whelan  Case  that  it  was  quite 
unusual  to  .require  a  trial  of  mere  modal  requirements  in  the  exercise 
of  jurisdiction.  But,  as  we  have  already  indicated,  we  think  that 
here  was  something  more  than  a  formal  requirement.  That  cannot 
be  regarded  as  modal  merely  which  involves  the  necessity  of  judi- 
cial inquiry.  Moreover,  in  the  immediate  context  with  the  provision 
for  removal  on  account  of  prejudice  or  local  influence,  in  section 
2  of  the  act  of  1887  is  a  provision  in  regard  to  pending  cases  which 
would  not  be  satisfied  by  anything  short  of  an  investigation,  and 
it  is  difficult  to  find  any  good  reason  for  instituting  a  different  rule 
in  the  one  case  from  that  applicable  in  the  other.  We  have  no  doubt 
the  purpose  was  to  extend  the  provision  for  future  removals,  which 
congress  was  enacting,  to  pending  cases.  Again,  it  is  said  that  there 
is  no  express  requirement  in  this  clause  of  the  statute  that  notice 
shall  be  given  to  the  other  party  by  the  party  seeking  the  removal. 
So  neither  does  that  clause  which  applies  to  pending  causes.  But 
we  think  no  one  would  doubt  that  in  the  latter  case  notice  to  the 
adverse  party  is  imphed,  and,  as  the  reasons  are  the  same,  it  would 
seem  that  it  is  likewise  implied  in  the  former  case  that  notice  should 
be  given  of  the  application,  or  that  its  equivalent  be  given  by  afford- 
ing to  the  adverse  party  an  opportunity  to  contest  the  ex  parte 
showing,  if  the  court  has  already  thought  proper  to  allow  the  order 
of  removal  upon  such  showing.  The  substantial  object  would  be 
attained  in  either  cfise.    We  do  not  decide  whether  it  is  legally  com- 
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petent  for  the  court  to  act  upon  a  sworn  statement,  positively  made, 
that  such  a  state  of  things  as  the  statute  contemplates  exists;  but 
certainly  a  more  particular  statement  of  facts  tending  to  support 
the  averment  would  be  more  satisfactory*  We  agree  with  Judge 
Jackson's  opinion  expressed  in  the  later  case  of  Adelbert  College 
of  Western  Reserve  University  v.  Toledo,  W.  &  W.  R.  Co.  (C.  C.) 
47  Fed.  836,  that  "it  would,  perhaps,  be  the  better  practice,  to  give 
the  opposite  party  notice  of  the  application  to  remove  before  action 
thereon  by  the  court."  But  to  what  end  if  he  is  not  to  be  h^ard? 
This  would  seem  to  be  the  more  orderly  course.  Otherwise  the 
order,  though  made  ex  parte,  will  stand  unless  challenged. 

Another  objection  made  in  the  Whelan  Case  to  the  proposed  con- 
struction of  the  statute  is  that  "it  would  involve  on  the  part  of  the 
court  the  exercise  of  the  most  unseemly  and  indelicate  functions, 
and  duties,  which  could  not  fail  to  excite  jealousies  and  create  hos- 
tilities against  the  federal  judiciary,  and  disturb  that  comity  and 
respectful  consideration  which  should  ever  exist  between  the  courts 
of  the  United  States."  But  that  objection,  if  valid,  goes  to  the  whole 
scheme  of  permitting  the  removal  of  cases  upon  this  ground  under 
the  act  of  1887.  Unless  the  exercise  of  the  duty  devolved  upon  the 
court  is  perfunctory  merely,  it  necessarily  involves  the  agitation  of 
the  question  of  the  existence  of  facts  which  will  prevent  a  fair  and 
impartial  trial  in  the  state  courts.  However  delicate  this  duty  may 
be,  it  is  one  that  may  not  be  avoided,  but  must  be  discharged  to  the 
full  measure  of  the  obligation  imposed.  Thus  it  has  been  held  that 
the  "prejudice  or  local  influence"  meant  by  this  act  might  be  that 
which  would  be  likely  to  affect  the  judges  of  the  state  courts,  and 
such  a  question  was  presented  in  City  of  Detroit  v.  Detroit  City  Ry. 
Co.  (C.  C.)  54  Fed.  i.  Another  instance  in  which  the  duty  of  inquiry 
is  cast  upon  the  court,  and  that  without  any  specification  of  the 
mode  to  be  adopted,  is  contained  in  the  proviso  to  the  section  under 
consideration,  wherein  it  is  declared  "that  if  it  further  appear  that 
said  suit  can  be  fully  and  justly  determined  as  to  the  other  defend- 
ants in  the  state  court  without  being  affected  by  such  prejudice  or 
local  influence,  and  that  no  party  to  the  suit  will  be  prejudiced  by 
a  separation  of  the  parties,  said  circuit  court  may  direct  the  suit  to 
be  remanded,  so  far  as  relates  to  such  other  defendants,  to  the  state 
court,  to  be  proceeded  with  therein."  Here,  again,  the  question 
ifthether  the  other  defendants  can  obtain  a  just  determination  in  the 
state  court  without  being  affected  by  prejudice  or  local  influence 
is  presented,  and  the  court  must  hear  the  parties  concerned  upon  evi- 
dence in  some  form  calculated  to  enable  the  court  to  decide  the 
matter.  This  must  take  place  after  the  case  has  been  removed,  for 
there  could  not  be  a  "remand"  of  a  case  until  it  is  removed ;  and  it 
seems  incredible  that  the  court  should  be  required  to  make  its  de- 
termination upon  the  original  showing,  which  relates  merely  to  a 
prejudice  or  local  influence  unfavorable  to  the  removing  party.  It 
is  said  that  such  a  course  involves  the  trial  of  innumerable  issues, 
— ^a  proposition  which  seems  overdrawn;  but  the  questions  which 
the  statute,  in  plain  language,  suggests.inust  be  decided  by  judicial 
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methods,  and  cannot  be  put  by,  because  they  impede  the  investiga- 
tion of  the  merits. 

The  only  case  in  which  the  supreme  court  has  considered  this 
subject  is  In  re  Pennsylvania  Co.,  137  U.  S.  451,  11  Sup.  Ct.  141, 
34  L.  Ed.  738,  which  was  a  proceeding  in  mandamus  to  com^  1  the 
circuit  court  to  take  jurisdiction  of  a  cause  which  had  been  remanded 
to  the  state  court  by  the  circuit  court,  into  which  it  had  been  re- 
moved, on  the  ground  of  prejudice  and  local  influence,  by  an  order 
of  the  state  court.  On  the  filing  of  the  transcript  the  removing 
party  filed  in  the  circuit  court  another  petition  for  removal,  and 
an  affidavit  renewing  the  allegation  of  prejudice  and  local  influence, 
and  stating  certain  facts  in  proof  thereof.  On  motion  of  the  other 
party  the  cause  was  remanded  to  the  state  court.  The  new  showing 
made  in  the  circuit  court  seems  to  have  been  treated  for  the  pur- 
poses of  decision  in  the  supreme  court  as  the  equivalent  of  an  orig- 
inal application  for  an  order  of  removal.  The  supreme  court  held 
that  it  .had  no  authority  to  award  the  mandamus,  but  fiu"ther  took 
occasion  to  say,  in  regard  to  the  question,  "how  must  it  be  made 
to  appear  tliat  from  prejudice  or  local  influence  the  defendant  will 
not  be  able  to  obtain  justice  in  the  state  court?"  that  "the  court 
must  be  legally  (not  merely  morally)  satisfied  of  the  truth  of  the 
allegation  that  from  prejudice  or  local  influence  the  defendant  will 
not  be  able  to  obtain  justice  in  the  state  court.  Legal  satisfaction 
requires  some  proof  suitable  to  the  nature  of  the  case."  The  opin- 
ion then  goes  on  to  instance  what  might  be  required  as  sufficient 
proof,  and  concludes  the  topic  as  follows:  "If  the  petition  for  re- 
moval states  the  facts  upon  which  the  allegation  is  founded,  and 
that  petition  is  verified  by  a  person  or  persons  in  whom  the  court 
has  confidence,  this  may  be  regarded  as  prima  facie  sufficient  to 
satisfy  the  conscience  of  the  court.  If  more  should  be  required  by 
the  court,  more  should  be  offered."  We  are  not  quite  clear  as  to 
the  significance  of  the  words  "prima  facie"  intended  by  the  learned 
justice.  Usually  they  point  to  ^  possible  refutation,  and  probably 
that  was  the  sense  intended,  for  he  is  speaking  of  an  ex  parte  show- 
ing. At  all  events,  there  is  nothing  in  the  opinion  which  gives 
countenance  to  the  idea  that  the  court  may  shut  out  proof  that 
the  showing  on  which  it  has  acted  is  false,  if  seasonably  tendered. 

So  far  as  we  know,  the  case  of  Schwenk  v.  Strang,  59  Fed.  209, 
19  U.  S.  App.'300,  8  C.  C.  A.  92,  in  the  Eighth  circuit,  is  the  only 
one  in  which  the  subject  has  been  considered  in  the  circuit  courts 
of  appeals.  In  that  case  it  was  held  that  an  ex  parte  affidavit  merely 
alleging  the  existence  of  prejudice  and  local  influence,  without  stat- 
ing any  facts  tending  to  show  it,  was  not  sufficient  to  justify  a  re- 
moval; and  it  was  further  held  that  the  party  to  be  affected  by 
the  removal  should  have  reasonable  notice  of  the  application,  and 
opportunity  to  contest  it.    In  its  opinion  the  court  said: 

'*The  statute  contemplates  a  judicial  inquiry  into  the  alleged  fact  The 
court  must  take  the  responsibility  of  determining  and  adjudging  Judicially 
that  prejudice  exists  before  it  can  order  the  removal.  Its  Judgment  on  this 
question  must  be  reached  by  the  customary  and  approved  Judicial  methods," 
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There  are  many  reported  decisions  of  the  circuit  courts  upon 
<iifferent  aspects  of  the  main  question,  and  they  are  conflicting. 
Apparently,  the  majority  of  them  hold  to  the  view  which,  in  our 
opinion,  is  the  right  one.  They  are  too  numerous  to  be  separately 
canvassed,  but  there  are  two  of  them,  which,  from  their  prominence 
and  influence  upon  the  later  decisions,  should  be  referred  to. 

In  Malone  v.  Railroad  Co.  (C.  C.)  35  Fed.  625,  Mr.  Justice  Harlan, 
sitting  at  the  circuit,  upon  an  application  for  an  order  of  removal 
based  upon  a  petition  and  affidavit  merely  alleging  that  the  defend- 
ant could  not  obtain  justice  in  the  state  courts  on  account  of  the 
prejudice  and  influence  which  existed  in  the  locality,  and  where 
aotice  of  the  application  had  not  been  given,  held  that  the  show- 
ing was  insufficient,  and,  further,  that  notice  should  be  given  of  the 
application.     Referring  to  the  language  of  the  act  of  1887,  he  said : 

•*It  seems  to  me  that  these  words  import  a  duty  upon  the  part  of  the 
circuit  court  to  investigate  or  examine  the  facts  upon  which  an  alleged 
inability  to  obtain  Justice  in  the  state  court  must  rest;"  and  again,  "I  am 
of  opinion  that  congress  did  not  intend  to  invest  the  circuit  courts  of  the 
United  States  with  aathority  to  take  cognizance  of  a  case  pending  in  the 
state  court  upcn  the  ground  of  prejudice  or  local  influence  against  the  de- 
fendant, a  citizen  of  another  state,  unless  the  circuit  court  in  some  proper 
way  found  as  a  fact  that  such  prejudice  or  local  Influence  existed." 

In  Short  v.  Railway  Co.  (C.  C.)  34  Fed.  225,  Mr.  Justice  Brewer, 
then  circuit  judge,  upon  a  motion  to  remand  a  case  removed  upon 
an  affidavit  similar  to  that  tendered  in  the  Malone  Case,  above  cited, 
held  that,  before  a  removal  can  be  had,  under  the  act  of  1887,  on 
the  ground  of  prejudice  or  local  influence,  there  must  be  shown 
to  the  circuit  court  of  the  United  States  the  existence  of  such  preju- 
dice or  local  influence;  and  that,  if  a  case  has  been  removed  upon 
a  prima  facie  showing,  "the  party  opposing  it  may  come  in  and 
traverse  that  allegation  of  prejudice  the  same  as  any  other  aver- 
ment of  fact ;  and  this  need  not  be  done  by  plea  of  abatement.  No 
particular  form  of  procedure  is  prescribed."  The  motion  to  remand 
was  sustained. 

In  substantial  accord  with  those  decisions  and  with  our  own 
views  the  law  and  practice  is  summed  up  in  Black's  Dillon  Re- 
movals, §§  13s,  137. 

The  order  of  removal  having  been  made  in  this  case  without 
notice  of  the  application,  we  think  the  circuit  court  should  have 
permitted  the  plaintiff  to  contest  the  allegations  of  the  petition  on 
which  the  order  for  removal  was  made,  and  should  thereupon  have 
investigated  the  truth  thereof  upon  such  form  of  evidence,  whether 
by  affidavits,  depositions,  or  oral  evidence,  as  it  should  deem  proper. 

The  judgment  is  therefore  reversed,  with  directions  to  the  court 
below  that  upon  vacating  the  judgment  it  entertain  the  application 
of  the  plaintiff  for  leave  to  contest  the  allegations  of  the  petition 
on  v/hich  the  removal  was  made,  and  thereupon  proceed  in  accord- 
ance with  law  and  with  the  opinion  of  this  court. 
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MORE. 

{Circuit  Court,  D.  Maryland.    December  18.  1001.) 

1.   CORPORATIONS^LlABILITT  OF  STOCKHOLDERS— GEORGIA  STATUTE. 

Tlie  charter  of  a  state  bank  In  Georgia  provided  that,  in  addition  to 
the  liability  of  the  bank,  the  stockholders  should  be  individually  liable 
as  sureties  to  its  creditors. "to  the  extent  of  the  amount  of  their  stock 
therein,  at  the  par  value  thereof,  respectively,  at  the  time  the  debt  was 
created."  A  statute  of  the  state  (Code  1882,  8  1496)  provided  that  "when 
a  stockholder  in  any  bank  or  other  corporation  is  individually  liable  un- 
der its  charter  and  shall  transfer  his  stock  he  shall  be  exempt  from 
such  liability  unless  he  receives  a  written  notice  tvoin  a  creditor  within 
six  months  after  such  transfer  of  his  intent!  n  to  hold  him  liable,  pro- 
vided he  shall  give  notice  once  a  month,  for  six  months,  of  such  transfer 
immediately  thereafter,"  etc.  Held,  that  one  who  for  a  short  time  held 
stock  of  such  bank  as  collateral  security,  during  which  time  it  stood  in 
his  name,  and  was  then  transferred  back  to  the  owner,  was  not  liable 
for  debts  of  the  bank  subsequently  contracted,  without  any  reference  to 
his  holding  of  the  stock,  although  no  notice  of  the  retransfer  of  the 
stock  was  published,  but  that,  the  statute  was  intended  only  to  enable 
stockholders  who  had  become  liable  for  existing  debts  to  terminate  such 
liability  by  giving  the  prescribed  notice,  and  did  not  apply  to  a  case 
where  the  stockholder  was  never  in  fact  liable  under  the  terms  of  the 
charter,  because  he  did  not  hold  the  stock  "at  the  time  the  debt  was 
created." 

&  Federal   Courts— Constructior   of  State   Statutes— Following  State 
Decisions. 

A  federal  court  is  not  bound  to  follow  the  decision  of  the  supreme 
court  of  a  state  construing  a  state  statute  relating  to  the  liability  of 
stockholders,  where  the  transaction  before  it,  upon  which  liability  is 
asserted,  occurred  prior  to  such  construction,  and  especially  where  the 
correctness  of  the  decision  was  subsequently  doubted  by  the  court  which 
made  it,  and  followed  by  a  divided  court  only  on  the  principle  of  stare 
decisis.1 

In  Equity,    On  final  hearing. 

Williams,  Thomas  &  Williams,  for  complainants. 
Allen  McLane,  for  defendant. 

MORRIS,  District  Judge.  This  is  a  bill  ffled  January  14,  1898, 
by  the  Brunswick  Terminal  Company  and  others,  creditors  of  the 
Brunswick  State  Bank,  a  corporation  chartered  by  the  state  of 
Georgia,  which  failed  and  was  declared  insolvent  in  May,  1893.  The 
object  of  the  bill  is  to  enforce  in  behalf  of  the  creditors  of  said 
Brunswick  State  Bank  against  the  National  Bank  of  Baltimore,  an 
alleged  stockholder,  a  statutory  liability  equal  to  the  par  value  of  the 
stock  in  the  Brunswick  State  Bank  at  one  time  standing  in  the  name 
of  said  National  Bank  of  Baltimore.  This  case  was  heard  before  on 
a  demurrer  to  the  defendant's  answer  setting  up  the  plea  of  limita- . 
tions  under  the  Maryland  statute.  This  court  overruled  the  de- 
murrer, and  on  the  plaintiffs'  appeal  to  the  circuit  court  of  appeals 
for  the  Fourth  circuit  that  decision  was  reversed,  and  it  was  held  that 

1  State  laws  as  rules  of  decision  in  federal  courts,  see  notes  to  Griffin  v. 
Wheel  Ck)..  9  G.  0.  A.  548;  WUson  v.  Perrin,  11  a  G.  A.  71;  HUl  v.  Hite, 
29a  a  A.  053. 
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the  Georgia  statute  by  which  suits  to  enforce  rights  accruing  under 
acts  of  incorporation  may  be  brought  witliin  20  years  was  applicable, 
and  that  the  Maryland  statute  was  not  to  be  applied.  Brunswick 
Terminal  Co.  v.  National  Bank  of  Baltimore,  40  C.  C.  A.  22^  99  Fed. 
635,  48  L.  R.  A.  625.  The  case  now  comes  on  to  be  heard  upon  the 
merits.    The  agreed  statement  of  facts  contains  the  following: 

**That  In  the  month  of  August  1890,  the  defendant  discounted  for  one 
Lloyd  a  promissory  note  drawn  by  him  and  F.  E.  Cunningham  for  the  sum 
of  llOtOOO,  Indorsed  by  the  copartnership  firm  of  Lloyd  &  Adams,  and  re- 
ceived, together  with  the  note,  as  the  collateral  security  for  its  payment, 
110  shares  of  the  capital  stock  of  said  Brunswick  State  Bank,  of  the  par 
value  of  $100  per  share;  that  In  order  to  protect  Itself  as  pledgee  the  de- 
fendant caused  this  stock  to  be  transferred  Into  Its  own  name  on  the  books 
of  the  Brunswick  State  Bank  on  or  about  the  25th  day  of  August  1890;  that 
the  said  note  was  paid  to  the  defendant  at  the  time  of  Its  maturity,  and  the 
defendant  being  under  obligation  to  return  the  stock,  the  pledge  being  at 
end,  and  the  pledgor  entitled  to  Its  return,  retransfened  the  stock  on  the 
books  of  said  Brunswick  State  Bank  by  direction  of  the  pledgor,  and  said 
transfer  was  fully  completed  on  the  books  of  the  said  bank  on  or  before 
the  20th  day  of  October,  1890,  but  no  notice  by  publication  of  the  fact  of 
said  re  transfer  was  given  by  the  defendant;  that  the  defendant  never  had 
or  claimed  any  Interest  In  said  stock  save  under  the  pledge  aforesaid,  but 
never  notified  the  Brunswick  State  Bank,  its  stockholders  or  creditors,  that 
It  held  said  stock  otherwise  than  as  the  absolute  owner  thereof;  that  the 
Indebtedness  of  said  Brunswick  Bank  to  all  of  the  plaintiffs  in  this  cause 
accrued  after  the  said  20th  day  of  October,  1890,  from  transactions  with 
said  bank  commenced  after  that  date,  and  the  plaintiffs  had  no  knowledge 
In  fact  that  the  name  of  the  defendant  had  appeared  upon  the  books  of  said 
Brunswick  State  Bank  as  a  stcckholder." 

The  liability  of.  stockholders  of  the  Brunswick  State  Bank  to  the 
creditors  thereof  is  created  by  section  9  of  its  charter,  found  in  the 
Laws  of  Georgia  of  1889  (page  522),  which  is  as  follows : 

"Sec.  9.  Be  It  and  it  is  hereby  enacted  that  said  corporation  shall  be  re- 
sponsible to  Its  creditors  to  the  extent  of  its  property  and  assets;  and  the 
stockholders  In  addition  thereto,  shall  be  individually  liable,  equally  and 
ratably,  and  not  one  for  another,  as  sureties  to  the  creditors  of  such  cor- 
poration for  all  contracts  and  debts  of  said  corporation,  to  the  extent  of 
the  amount  of  their  stock  therein,  at  the  par  value  thereof,  respectively,  at 
the  time  the  debt  was  created,  in  addition  to  the  amount  invested  in  such 
shares." 

By  this  provision  the  stockholder  is  made  liable  only  to  the  extent 
of  his  stock  at  the  time  the  debt  was  created.  It  is  admitted  that  the 
defendant  acquired  the  stock  as  pledgee  on  August  25,  1890,  and  re- 
transferred  it  on  October  20,  1890,  and  it  is  admitted  that  all  the 
transactions  with  the  Brunswick  State  Bank  from  which  the  debts 
of  the  plaintiffs  arose  commenced  after  the  date  when  the  defendant 
had  retransferred  the  stock  on  the  books  of  the  bank.  If  we  look 
solely  to  the  wording  of  section  9,  it  would  seem  plain,  and  not  to  be 
disputed,  that  at  the  time  the  debts  were  created  the  defendant  had  no 
stock  in  the  Brunswick  State  Bank,  and  it  was  under  no  liability 
whatever.  But  the  plaintiffs  invoke  section  1496  of  the  Georgia 
Code  of  1882,  which  is  as  follows: 

"When  a  stockholder  In  any  bank  or  any  other  corporation  is  Individually 
liable  under  the  charter  and  shall  transfer  his  stock  he  shall  be  exempt 
from  such  llabUlty  unless  he  receives  a  written  notice  from  a  creditor  within 
six  months  after  such  transfer  of  his  intention  to  hold  him  liable,  provided 
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he  shall  give  notice  once  a  month,  for  six  months,  of  such  transfer  Imme- 
diately thereafter  In  two  newspapers  In  and  nearest  the  place  where  such 
institution  shall  keep  Its  principal  ofiice.'* 

As  by  the  charter  of  the  Brunswick  State  Bank  a  stockholder  was 
only  liable  as  surety  to  creditors  to  the  extent  of  his  stock  in  the  bank 
at  the  time  the  debt  was  created,  and  as  the  defendant  at  the  time 
the  debts  of  the  plaintiffs  were  created  had  no  stock  in  the  bank, 
and  was  therefore  under  no  liability,  it  does  not  appear  that  section 
1496  of  the  Georgia  Code  could  have  any  application  to  this  defend- 
ant. This  section  is  applicable  to  a  stockholder  who,  being  indi- 
vidually liable  to  a  creditor  or  creditors,  shall  then  transfer  his  stock. 
The  stockholders  in  the  Brunswick  State  Bank  were  only  liable  for 
debts  created  while  they  held  their  stock,  and,  as  applied  to  them,  this 
section  means  that  a  stockholder  who  has  become  individually  liable 
to  a  creditor  by  holding  stock  at  the  time  the  creditor's  debts  were 
created  shall  be  exempt  from  such  liability,  provided  he  publishes  a 
notice  that  he  has  transferred  his  stock,  unless  within  six  months 
after  the  transfer  the  creditor  gives  him  notice  that  he  intends  to 
hold  him  liable.  This  would  seem  to  be  the  plain  meaning  and  inten- 
tion of  the  statute. 

As  section  1496  enables  a  stockholder  who,  by  the  charter,  is 
already  under  liability  to  a  creditor,  to  escape  that  liability  by  trans- 
ferring his  stock,  unless  the  creditor  gives  him  notice  within  six 
months  after  the  transfer,  it  is  sensible  and  understandable  why  no- 
tice of  the  transfer  should  be  given ;  but,  as  to  persons  who  as  yet 
had  no  dealings  with  the  bank  out  of  which  debts  could  be  created,  to 
require  notice  to  them  would  not  be  sensible,  and  would  be  a  mere 
arbitrary  penalty,  without  reason, — a  thing  which  is  not  to  be  im- 
puted to  the  legislature  if  the  section  is  capable  of  a  more  reasonable 
interpretation.  If  no  notice  of  transfer  by  advertisement  is  given 
by  the  stockholder,  then  no  notice  within  six  months  need  be  given 
by  the  creditor,  and  both  stand  upon  the  rights  given  by  the  charter, 
unaffected  by  section  1496  of  the  Code. 

Against  this  construction  the  complainants  urge  a  ruling  by  the 
supreme  court  of  Georgia  in  the  case  of  Brobston  v.  Downing  (1894) 
95  Ga.  505,  22  S.  E.  "277.  This  was  a  proceeding  similar  to  the  pres- 
ent one,  to  hold  stockholders  of  the  insolvent  Brunswick  State  Bank, 
resident  in  Georgia,  liable  to  creditors.  The  supreme  court  of 
Georgia  filed  no  opinion,  but  by  a  headnote  memorandum  ruled  (one 
of  the  three  judges  doubting)  that  the  liability  of  a  stockholder  con- 
tinued for  any  debt  contracted  by  the  corporation  at  any  time,  both 
before  as  well  as  after  he  had  transferred  his  stock,  unless  he  had 
given  the  notice  of  the  transfer  conformably  to  section  1496  of  the 
Code.  This  ruling  was  made  four  years  after  the  defendant  in 
this  case  had  retransf erred  the  stock  held  by  it  in  pledge  from  Au- 
gust 25  to  October  20,  1890.  The  same  questions,  growing  out  of 
the  liability  of  the  stockholders  of  the  Brunswick  State  Bank,  came 
before  the  supreme  court  of  Georgia  again  in  Bank  v.  Brobston  (1895) 
99  Ga.  801,  27  S.  E.  790.  In  that  case  two  of  the  judges  considered 
themselves  bound  by  the  previous  ruling  in  95  Ga.  and  22  S.  E.,  and 
the  third  judge  recorded  his  dissent.    The  court  recites  that  section 
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1496  of  the  Code  had  been  repealed,  and  that  the  legislature  had  in 
1894  substituted  a  provision  that  the  individual  liability  of  a  stock- 
holder should  cease  upon  transfer  of  his  stock,  unless  the  corporation 
should  fail  within  six  months  after  the  transfer,  and  that  in  view  of 
this  .change  in  the  law  differences  of  opinion  between  the  judges  were 
not  important,  except  as  affecting  the  particular  litigation  before  it. 
The  court  says  (page  804,  99  Ga.,  page  791,  27  S.  E.)i 

"If  another  case  should  arise  the  decision  of  which  would  depend  upon 
the  question  as  to  which  we  disagree,  the  whole  matter  would  still  be  open 
to  review  by  a  bench  of  six  justices.  Accordingly,  we  have  agreed  among 
ourselves  to  let  the  present  decision  stand  upon  the  headnotes  as  announced, 
with  the  foregoing  explanation  of  our  reasons  for  not  entering  upon  a  dis- 
cussion as  to  what  should  be  the  proper  construction  of  the  bank  charter 
now  under  consideration." 

The  present  defendant  was  not  a  party  to  either  of  the  above-men- 
tioned cases;  never  was  within  the  jurisdiction  of  the  courts  of 
Georgia ;  never  was  a  real,  but  only  a  nominal,  shareholder  for  three 
months  in  1890;  and,  in  view  of  this  explanation  by  the  supreme 
court  of  Georgia,  it  would  seem  that  the  question  of  the  liability  of 
the'  defendant  in  the  case  now  being  considered  may  be  fairly  treated 
as  still  open  for  independent  consideration  and  examination. 
Banking  Co.  v.  Wright,  164  U.  S.  327-332,  17  Sup.  Ct.  80,  41  L.  Ed. 
454.  Section  9  of  the  charter  of  the  Brunswick  State  Bank,  creating 
the  individual  liability  of  stockholders,  is  in  substantially  the  same 
words  as  are  used  in  many  statutes  in  many  different  states,  and  its 
meaning  may  be  said  to  be  fixed  by  common  consensus;  and  al- 
though the  highest  court  of  a  state  may  give  it  a  different  and  pe- 
culiar construction,  which  will  be  binding  upon  those  whose  liability 
is  afterwards  incurred,  it  would  seem  but  just,  as  to  those  who  have 
made  a  bona  fide  transfer  of  their  stock  before  a  different  interpre- 
tation was  announced,  that  their  liability  should  be  governed  by  the 
generally  accepted  meaning. 

Carroll  Co.  v.  Smith,  iii  U.  S.  556,  4  Sup.  Ct.  539,  28  L.  Ed.  517, 
was  a  case  with  regard  to  the  validity  of  certain  county  bonds,  which 
the  constitution  and  laws  of  Mississippi  provided  should  not  be 
valid  unless  two-thirds  of  the  qualified  voters  of  the  county  at  an 
election  should  assent  thereto.  The  supreme  court  of  Mississippi 
construed  the  words  of  the  constitution  and  the  laws  requiring  the 
assent  of  two-thirds  of  the  qualified  voters  to  mean  two-thirds  of  the 
whole  number  qualified  to  vote,  and  not  merely  two-thirds  of  such 
number  as  should  actually  vote  at  the  election,  and  the  supreme 
court  of  Mississippi  for  that  reason  declared  the  bonds  invalid.  The 
supreme  court  of  the  United  States,  finding  that  the  bona  fide  holder 
of  the  same  issue  of  bonds  in  the  case  brought  before  it  was  not  a 
party  to  the  case  in  the  state  court,  and  that  the  rule  of  construction 
announced  in  that  case  had  not  been  previously  established  so  as  to 
have  become  recognized  as  the  settled  law  of  the  state,  did  not  feel 
constrained  to  adopt  the  conclusions  of  the  supreme  court  of  Missis- 
sippi, for  the  reason  that  the  generally  accepted  meaning  of  similarly 
worded  provisions  had  been  that  what  was  meant  was  two-thirds  of 
the  persons  who  actually  cast  their  votes.    Folsom  v.  Township 
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Ninety-Six,  150  U.  S.  625-627,  16  Sup.  Ct.  174,  40  L.  Ed.  278;  Pine 
Grove  Tp.  v.  Talcott,  19  Wall.  666,  22  L.  Ed.  227 ;  Burgess  v.  Selig- 


man,  107  U.  S.  20-33,  2  Sup.  Ct.  10,  27  L.  Ed.  359;  Town  of  Pana 

1.  529-540,  2  Sup.  Ct.  704,  27  L.      ' 
son  V.  Perrine,  103  U.  S.  817,  26  L.  Ed.  612;  Butz  v.  City  of  Musca- 


V.  Bowler,  107  U.  S.  529-540,  2  Sup.  Ct.  704,  27  L.  Ed.  424;  Thomp- 


tine,  8  Wall.  583,  19  L.  Ed.  490;  Pease  v.  Peck,  18  How.  598,  15  L. 
Ed.  518. 

The  case  now  in  hand  I  take  to  be  one  in  which  for  similar  reasons 
I  am  not  bound  to  follow  the  Georgia  decision.  It  surely  was  not  to 
be  supposed  by  any  one  who  examined  the  charter  of  the  Brunswick 
State  Bank  and  section  1496  of  the  Code  of  Georgia  that  it  vfSiS 
intended  to  inflict  a  mere  penalty  upon  those  who  might  from  time  to 
time  hold  its  stock  by  arbitrarily  making  them  liable  for  all  transac- 
tions during  20  years  after  they  had  ceased  to  be  stockholders. 

As  is  said  in  Williams  v.  Hanna,  40  Ind.  544,  quoted  in  Thomp. 
Liab.  Stockh.  §  95 : 

"The  creditor.  If  he  looks  to  the  individnal  liability  of  stockholders  at  all, 
looks  to  those  who  are  stockholders  at  the  time  he  lends  his  credit  and  to 
those  he  should  be  content  to  look  for  the  collection  of  his  debt." 

See,  also,  i  Cook,  Stock.  &  S.  §  259 ;  Matthews  v.  Albert,  24  Md. 

527-539. 

As  the  defendant  did  not  appear  on  the  stock  registry  as  one  of 
the  stockholders  of  the  Brunswick  State  Bank  at  the  time  the  com- 
plainants gave  it  credit,  no  credit  could  have  been  given  on  account  of 
any  supposed  liability  of  the  defendant  as  a  stockholder.  The  unex- 
pected interpretation  of  the  Georgia  statute  made  in  1894,  imposing 
a  liability  on  the  defendant  growing  out  of  a  transfer  of  stock  closed 
in  1890,  in  favor  of  creditors  whose  debts  accrued,  as  stated  in  the 
bill  of  complaint,  during  the  years  1892  and  1893,  has  all  the  elements 
of  injustice  which  attach  to  ex  post  facto  and  retroactive  laws.  I 
hold  that  the  defendant  is  not  liable,  for  the  reason  that  the  defend- 
ant had  no  stock  at  the  time  when  the  debts  of  the  comjilainants 
were  created. 

It  is  also  urged  that,  as  the  defendant  is  a  national  bank,  it  had  no 
power  under  its  charter  to  invest  its  money  in  the  shares  of  a  corpo- 
ration. Bank  v.  Kennedy,  167  U.  S.  362,  17  Sup.  Ct.  831,  42  L.  Ed. 
r98;  Bank  v.  Hawkins,  174  U.  S.  362,  19  Sup.  Ct.  739,  43  L.  Ed. 
1007.  And  that  the  creditors  of  the  Brunswick  State  Bank,  from  the 
fact  of  this  want  of  corporate  power,  were  affected  with  notice  that 
the  shares  standing  in  the  name  of  the  National  Bank  of  Baltimore 
were  not  its  absolute  property,  but  held  as  a  collateral  security,  the 
pledgor  being  the  real  owner,  and  that,  therefore,  the  defendant  is 
not  estopped  from  showing  the  facts  which  would  have  been  discov- 
ered if  inquiry  had  been  made.  Robinson  v.  Bank,  180  U.  S.  205- 
309,  21  Sup.  Ct.  383,  45  L.  Ed.  536;  Baker  v.  Bank  (C.  C.)  86  Fed. 
1006.  I  am,  however,  so  well  satisfied  upon  the  ground  already 
stated  that  the  defendant  is  not  liable  that  I  do  not  consider  this  other 
ground  of  defense  urged  by  the  defendant. 

I  will  sign  a  decree  dismissing  the  bill  of  complaint. 
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WIKG  et  aL  ▼.  CHARLEROI  PLATE  GLASS  00.  et  aL 
(Glrcult  Oourt,  W.  D.  Pennsylvania*    January  18.  1902.) 

No.  a 

t.  Corporation— IncuMBBBBD  Assets— Transfer  to  Otbbr  Compant— Pledge 
OF  8tock  Rbcbivbd— Directors— Power. 

Where  the  stockholders  and  directors  of  a  solvent  corporation,  pur- 
suant to  a  scheme  of  voluntary  dissolution,  have,  by  resolutions,  deter- 
mined that  the  corporate  assets  shall  be  transferred,  after  payment  of 
debts,  to  another  company,  in  consideration  of  stock  of  the  latter,  which 
Is  to  pass  to  trustees  to  be  distributed  proportionately  among  the  stock- 
holders, and  the  contract  between  the  companies  provides  for  a  transfer 
of  the  assets  of  the  dissolving  company  free  from  Incumbrances,  the 
directors  have  the  authority  to  pass  a  resolution  empowering  the  trus- 
tees to  pledge  the  stock  received  from  the  purchasing  company  .to  the 
holders  of  the  dissolving  company's  mortgage  bonds,  In  order  to  free 
the  assets  of  the  latter  company. 

8.  Sake— Trustees— Fulfillment  of  Pledge— Misapplication  of  Funds. 

The  action  of  the  trustees  In  so  pledging  the  stock  of  the  purchasing 
company,  and  In  afterwards  applying  the  proceeds  of  sales  thereof  to 
the  satisfaction  of  the  corporate  debts  so  secured,  Is  not,  as  against  a 
subsequent  Judgment  creditor,  a  misapplication  of  funds. 

8l  Samb— Principle  of  Pro  Rata  Distribution— Applicability. 

In  view  of  the  Initial  solvency  of  the  dissolving  company,  and  the 
resolution  of  Its  directors  authorizing  the  pledge  of  the  purchasing  com- 
pany's stock  to  free  the  corporate  assets  from  the  mortgage  Hen,  the 
principle  of  pro  rata  distribution  among  creditors  does  not  apply,  not- 
withstanding the  other  resolutions  providing  for  the  payment  of  debts. 

4.  Same  —  Pledged    Stock  —  Sale  —  Subsequent   Purchase   by    Trustee  — 
Breach  of  Trust. 

The  purchase  by  one  trustee  of  stock  of  the  purchasing  company 
after  Its  sale  by  the  trustees  to  a  third  person,  made  in  good  faith  at 
the  suggestion  of  such  third  person,  and  wholly  disconnected  from  the 
execution  of  the  trust,  and  not  in  contemplation  when  a  transfer  to  the 
third 'person  was  made,  will  not  render  the  trustee  personally  liable  to 
unsecured  corporate  creditors,  though  the  shares  were  assigned  directly 
to  him  without  passing  through  the  third  person's  hands. 

In  Equity.    Sur  amended  bill,  answers,  and  proofs. 

Geo.  E.  Shaw  and  Knox  &  Reed,  for  complainants. 
Boyd  Crumrine,  for  respondents. 

ACHESON,  Circuit  Judge.  The  purpose  of  the  amended  bill  is 
to  charge  the  defendants  George  W.  Grouse  and  William  D.  Har- 
tupec  personally  with  the  plaintiffs'  judgment  against  the  Charleroi 
Plate  Glass  Company.  The  answers  are  responsive  to  and  in  denial 
of  all  the  averments  of  the  amended  bill  upon  which  the  plaintiffs' 
case  rests.  The  only  witnesses  examined  by  the  plaintiffs  were  the 
two  named  defendants,  and  their  testimony  sustains  the  answers. 
The  amended  bill  does  not  allege  that  the  Charleroi  Plate  Glass 
Company  was  insolvent  at  the  time  it  sold  its  plant  and  other  prop- 
erty to  the  Pittsburgh  Plate  Glass  Company,  or  at  the  time  when 
these  defendants  entered  upon  the  service  of  receiving  and  apply- 
ing the  stock  and  bonds  derived  from  the  sale.  The  evidence  does 
not  show  such  insolvency.  To  the  contrary,  it  satisfactorily  appears 
112  F.— 52 
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that  the  company  was  then  entirely  solvent.  The  sale  was  voluntary, 
and  made  because  deemed  by  the  vendor  company  advantageous  to 
it.  It  was  the  confident  and  reasonable  belief  of  all  its  directors 
and  stockholders  that  after  payment  of  all  its  debts  there  would 
remain  a  large  surplus  of  the  consideration  realized  from  the  sale 
for  distribution  among  the  stockholders.  In  that  expectation  these 
defendants  undertook  the  discharge  of  the  duties  of  their  appoint- 
ment. 

Their  appointment  was  in  this  wise:  At  a  meeting  of  the  board 
of  directors  of  the  Charleroi  Plate  Glass  Company  held  March  26, 
1895,  the  following  resolution  was  adopted : 

"Resolved,  that  the  dhrectors  of  this  company  recommend  to  its  stock- 
holders at  their  meeting  to  be  held  this  day  that  a  resolution  be  passed 
appointing  George  W.  Orouse  and  William  D.  Hartnpee  as  trustees  to  re- 
ceive the  shares  of  stock  in  the  Charleroi  Plate  Glass  Company  held  by  each 
stockholder,  and  make  the  proper  exchange  for  the  same  in  the  shares  of 
the  Pittsburgh  Plate  Glass  Company." 

Accordingly,  at  a  meeting  of  the  stockholders  of  the  Charleroi 
Plate  Glass  Company  held  the  same  day,  the  following  resolution 
was  adopted: 

"Resolved,  that  the  recommendation  of  the  board  of  directors,  suggesting 
that  George  W.  Grouse  and  William  D.  Hartupee  be  appointed  trustees  for 
the  transfer  of  stock,  be  approved  by  the  stockholders,  and  tliat  the  stock- 
holders of  the  company  be  Instructed  to  place  their  holding  of  stock  in  the 
hands  of  said  trustees,  to  be  exchanged  for  their  proportion  of  the  shares 
of  the  capital  stock  of  the  Pittsburgh  Plate  Glass  Company  after  the  debts 
of  the  said  Charleroi  Plate  Glass  Company  are  paid,  and  that  said  trustees 
shall  give  each  shareholder  their  trustees*  receipt  for  all  stock  delivered  to 
them  of  holdings  In  the  Charleroi  Plate  Glass  Company,  and  that  each  share- 
holder give  proper  receipt  to  said  trustees  for  stock  delivered  to  them  of  the 
Pittsburgh  Plate  Glass  Company." 

At  this  same  meeting  of  the  stockholders  the  following  resolution 
also  was  adopted: 

"Resolved,  that  in  view  of  the  sale  of  the  property  and  business  of  this 
company  to  the  Pittsburgh  Plate  Glass  Company,  with  the  exception  of  its 
cash,  book  accounts,  and  bills  receivable,  that  the  president  be,  and  he  Is 
hereby,  authorized  and  empowered  with  full  authority  to  close  up  the  affairs 
of  the  company,  and  make  pr.  per  distribution  of  the  remaining  assets  by 
dividends  to  the  stockholders  of  the  company,  and  that  he  be  authorized 
to  employ  such  assistance  as  he  may  deem  necessary  in  performing  these 
duties." 

George  W.  Crouse  was  the  president  of  the  Charleroi  Plate  Glass 
Company,  and  William  D.  Hartupee  was  the  secretary  of  the  com- 
pany. 

At  a  meeting  of  the  board  of  directors  of  the  Charleroi  Plate 
Glass  Company  held  on  June  6,  1895,  the  following  resolution  was 
adopted : 

"Resolved,  whereas,  the  stockholders  and-  the  directors  of  this  company 
did  heretofore  appoint  George  W.  Crouse  and  W.  D.  Hartupee  trustees  to 
act  with  reference  to  the  exchange  of  the  stock  of  this  company  for  the 
stock  of  the  Pittsburgh  Plate  Glass  Company,  deliverable  to  this  company 
in  payment  of  its  property;  and  whereas,  certificates  representing  the  stock 
of  the  Pittsburgh  Plate  Glass  Company  have  been  issued  and  delivered  In 
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part,  and  the  residue  thereof  is  ready  for  issue  and  delivery  upon  perform- 
ance of  this  company  of  certain  requirements  respecting  title  or  incum- 
brances: Therefore  resolved,  that  the  oflQcers  of  this  company  be,. and  they 
are  hereby,  authorized,  empowered,  and  directed  to  transfer  upon  the  books 
of  the  Pittsburgh  Plate  Glass  Company  to  George  W.  Grouse  and  W.  D. 
Hartupee,  trustees  for  the  Charlerol  Plate  Glass  Company,  all  the  stock  of 
the  Pittsburgh  Plate  Glass  Company  due  or  coming  to  this  company  as 
aforesaid,  with  full  authority  to  said  trustees  to  assign  and  transfer  the 
said  stock  to  the  various  persons  entitled  thereto  through  or  under  this 
company,  when  and  as  said  trustees  shall  see  fit  so  to-do;  and  said  trustees, 
pending  the  liquidation  of  the  company's  affairs,  are  authorized  to  pledge 
said  stock  standing  in  their  name  to  secure  any  indebtedness  that  exists  or 
that  may  be  hereafter  created." 

Crouse  and  Hartup^e  acted  under  the  above-quoted  several  reso- 
lutions adopted  by  the  board  of  directors  aQd  the  meeting  of  stock- 
holders of  the  Charleroi  Plate  Glass  Company. 

By  the  terms  of  the  agreement  of  sale  between  the  two  plate 
glass  companies,  the  amount  of  stock  and  bonds  of  the  Pittsburgh 
Plate  Glass  Company  deliverable  to  the  Charleroi  Plate  Glass  Com- 
pany was  as  follows,  namely:  Of  stock,  $580,000  (par  value);  of 
bonds,  $441,000.  The  whole  thereof  came  into  the  hands  of  the 
two  named  defendants,  and  the  stock  and  bonds  were  sold  by  them 
from  time  to  time  as  they  could  find  purchasers.  As  sales  of  stock 
and  bonds  were  made,  they  were  reported  to  the  treasurer  of  the 
Charleroi  Plate  Glass  Company,  and  the  proceeds  fully  and  satis- 
factorily accounted  for  to  and  with  the  company,  through  its  treas- 
urer. These  sales  resulted  in  a  large  loss  upon  the  face  value  of 
the  securities  by  reason  of  depreciation  in  their  market  value.  The 
stock  realized  $324,675;  the  bonds  realized  $432,180.  The  entire 
proceeds  were  applied  by  the  defendants  Crouse  and  Hartupee  to 
the  debts  of  the  Charleroi  Plate  Glass  Company.  Nothing  was  dis- 
tributed to  or  among  any  of  the  stockholders. 

I  am  fully  satisfied  from  the  evidence  that  the  defendants  Crouse 
and  Hartupee  sold  and  disposed  of  all  the  stock  and  bonds  intrusted 
to  them  at  fair  and  proper  sales  and  for  the  very  best  obtainable 
prices.  The  charges  to  the  contrary  made  in  the  amended  bill  of 
complaint  are  not  sustained  by  the  proofs.  Crouse  was  the  ac- 
commodation indorser  of  all  the  outstanding  notes  of  the  company 
about  to  be  mentioned,  and  obviously  it  was  his  interest  in  his 
own  relief  to  realize  the  utmost  from  the  assets  of  the  company. 
That  he  was  diligent  and  faithful  in  all  this  business  is  abundantly 
shown. 

Was  there  any  misapplication  of  the  fund?  The  agreement  of 
sale  bound  the  Charleroi  Plate  Glass  Company  to  convey  its  property 
to  the  Pittsburgh  Plate  Glass  Company  by  good  and  sufficient  deeds, 
free  and  discharged  of  all  liens  and  incumbrances.  Now,  at  the 
date  of  the  agreement  of  sale,  the  real  estate  of  the  Charleroi  Plate 
Glass  Company  was  incumbered  by  a  mortgage  of  the  company  given 
to  secure  corporate  bonds  to  the  amount  of  $500,000,  which  were 
all  then  outstanding.  Of  these  mortgage  bonds,  $31,000  had  been 
used  previously  to  pay  a  debt  owing  by  the  mortgagor  company  to 
the  Charleroi  Coal  Company,  and  all  the  rest  of  the  bonds  were  held 
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by  various  banks  as  collateral  security  for  the  payment  of  corporate 
notes  which  the  Charleroi  Plate  Glass  Company  had  issued.  These 
notes  amounted  to  over  $700,000,  and  for  the  payment  of  all  of  them 
the  mortgage  bonds  had  been  pledged  to  the  holders  of  these  notes. 
In  order  to  carry  out  its  agreement  of  sale  and  to  obtain  the  con- 
sideration, it  was  necessary  for  the  Charleroi  Plate  Glass  Company 
to  lift  all  these  mortgage  bonds,  and  have  its  mortgage  satisfied.  To 
accomplish  this,  the  board  of  directors  of  the  Charleroi  Plate  Glass 
Company  passed  the  above-quoted  resolution  of  June  6,  1895,  and, 
acting  under  the  authority  thereby  conferred,  Crouse  and  Hartupee 
pledged  the  stock  of  the  Pittsburgh  Plate  Glass  Company  issued  to 
the  Charleroi  Plate  Glass  Company  to  the  banks  to  secure  the  cor- 
porate notes  held  by  them,  and  thus,  by  arrangement  with  the  banks, 
they  were  able  to  lift  the  pledged  mortgage  bonds. 

It  is  clear  to  me  that  the  board  of  directors  had  lawful  power  to 
pass  the  resolution  of  June  6,  1895,  and  that  Crouse  and  Hartupee 
were  justified  in  acting  under  it  in  the  manner  in  which  they  did. 
The  company  was  then  solvent,  and  it  had  not  lost  the  right  to  con- 
trol its  affairs  and  dispose  of  its  assets.  The  authority  conferred  by 
the  resoution  of  June  6,  1895,  upon  Crouse  and  Hartupee,  as  the  rep- 
resentatives of  the  company,  was  necessary  in  order  to  fulfill  the 
company's  obligation  to  its  vendee,  close  the  sale  of  its  property,  and 
obtain  the  proceeds  of  sale.  Without  the  grant  and  exercise  of  that 
authority,  these  things  could  not  have  been  accomplished. 

All  the  proceeds  which  Crouse  and  Hartupee  realized  from  the 
bonds  and  stock  placed  in  their  hands  for  disposal  they  applied  from 
time  to  time  as  received  to  the  payment  of  the  corporate  notes  held 
by  the  banks,  and  for  which  the  banks  also  held  the  pledged  collater- 
als. Of  that  application  the  plaintiffs  have  no  right  to  complain. 
Those  notes  were  secured  debts,  first  by  the  pledge  of  the  mortgage 
bonds,  and  then  by  the  authorized  pledge  of  the  stock,  and  they  were 
entitled  to  preference.  .  These  payments  had  to  be  made  to  free  the 
collaterals,  and  enable  the  representatives  of  the  company  to  realize 
the  full  proceeds  of  the  sale  of  its  property.  What  was  done  was 
entirely  satisfactory  to,  and  is  not  questioned  by,  the  Charleroi 
Plate  Glass  Company.  For  the  entire  proceeds  received  by  them, 
and  the  application  thereof,  Crouse  and  Hartupee  accounted  to  the 
company.  The  complainants  in  and  by  their  bill  insist  that  by  virtue 
of  the  resolutions  of  the  board  of  directors  and  the  stockholders  it 
became  the  duty  of  Crouse  and  Hartupee  to  pay  all  the  creditors 
without  distinction  or  preference.  But,  as  the  company  itself  was 
not  so  bound,  I  am  not  able  to  see  that  the  resolutions  relied  on  im- 
posed any  such  duty  upon  Crouse  and  Hartupee.  The  rule  of  equal 
or  of  pro  rata  distribution,  however,  is  altogether  inapplicable  here, 
because  of  the  mortgage  lien,  and  the  resolution  of  the  board  of 
directors  authorizing  the  pledge  of  the  stock  in  order  to  remove 
that  incumbrance,  and  thus  secure  to  the  company  the  fruits  of  its 
sale. 

The  fund  which  came  to  the  hands  of  Crouse  and  Hartupee  proved 
to  be  insufficient  to  pay  in  full  the  corporate  notes  held  by  the  banks 
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and  the  accrued  interest.  There  remained  a  balance  of  $12,000,  which 
Grouse,  as  accommodation  indorser,  had  to  pay  out  of  his  own 
pocket.  This  debt  to  Grouse  is  unpaid.  There  are  also  other  un- 
secured debts  of  the  company  unpaid.  *  The  unpaid  debts  (exclusive 
of  the  plaintiff's  judgment)  amount  to  about  $37,000. 

I  cannot  accept  the  view  urged  by  the  plaintiffs  that  the  defendant 
Hartupee  is  liable  to  account  in  respect  to  the  stock  of  the  Pittsburgh 
Plate  Glass  Gompany  he  bought  from  John  Pitcairn  under  the  cir- 
cumstances about  to  be  stated.  In  the  fall  of  1897  the  market  value 
of  the  stock  of  that  company  had  fallen  to  50  cents  on  the  dollar. 
There  was  then  in  the  hands  of  Grouse  unsold  $200,000  (face  value) 
of  that  stock  belonging  to  the  Gharleroi  Plate  Glass  Gompany. 
Pitcairn  offered  for  this  whole  block  55  cents,  which  was  five  points 
above  the  market  price.  Grouse  accepted  the  offer  as  the  best  he 
could  do.  The  evidence  is  convincing  that  in  this  Grouse  acted  with 
good  business  judgment  and  in  perfect  good  faith.  In  the  circum- 
stances then  existing,  he  was  fully  justified  in  making  this  sale.  The 
sale  to  Pitcairn  was  made  in  the  fall  of  1897,  but  the  deliveries  of  the 
certificates  extended  over  a  considerable  period,  and  were  made 
from  time  to  time  as  Gf ouse  was  able  to  pay  the  company's  notes  and 
free  the  pledged  stock.  Pitcairn  bought  altogether  for  himself. 
Subsequently  he  suggested  to  Hartupee,  who  had  become  the  chief 
engineer  of  the  Pittsburgh  Plate  Glass  Gompany,  that  it  would  be 
well  for  him  to  have  a  money  interest  in  the  company,  and  he  offered 
to  sell  Hartupee  $50,000  (face  value)  of  his  said  stock  at  the  same 
price  (SS  cents)  he  (Pitcairn)  had  paid.  Hartupee  accepted  this  offer, 
and  afterwards  got  that  amount  of  the  stock.  This  transaction  was 
honest  throughout.  It  was  not  contemplated  when  Pitcairn  made 
his  purchase.  It  originated  wholly  with  Pitcairn  after  his  purchase. 
The  two  transactions  were  entirely  independent  of  each  other. 
Hartupee,  as  well  as  Pitcairn,  acted  in  perfect  good  faith.  No  harm 
was  done  thereby  to  the  Gharleroi  Plate  Glass  Company  or  its  credit- 
ors. It  is,  I  think,  unimportant  that  this  stock  was  not  first  formally 
transferred  to  Pitcairn,  and  then  by  him  to  Hartupee,  but  that  the 
latter  upon  orders  got  old  pledged  certificates  as  they  were  lifted 
from  the  banks.  The  real  transaction  was  a  bona  fide  sale  by  Grouse 
to  Pitcairn,  and  a  subsequent  and  independent  bona  fide  sale  by 
Pitcairn  to  Hartupee.  I  am  of  the  opinion  that  upon  the  proofs  the 
transaction  is  unimpeachable  by  the  plaintiffs. 

The  evidence  not  only  shows  a  full  and  satisfactory  accounting 
by  Grouse  and  Hartupee  to  and  with  the  Gharleroi  Plate  Glass  Com- 
pany, but  the  uncontradicted  exhibits  attached  to  the  answers  to  the 
amended  bill  disclose  in  detail  the  several  sales  of  stock  and  bonds 
made  by  Grouse  and  Hartupee,  together  with  their  receipts  and  dis- 
bursements. It  further  appears  that  all  the  other  assets  of  that  com- 
pany have  been  applied  by  it  to  the  payment  of  its  debts.  No  reason, 
therefore,  exists  for  our  further  holding  the  bill. 

Let  a  decree  be  drawn  in  accordance  with  the  foregoing  opinion, 
dismissing  the  bill  and  the  amended  bill,  with  costs. 


Digitized  by 


Google 


'    112  FSDERAL  RBPORTBR. 

NEW  YORK  PHONOGRAPH  CO.  v.  NATIONAL  PHONOGRAPH  00. 

(Circuit  Court,  S.  D.  New  York.    January  2.  1902.) 

Equity— Bill  of  Complaint— Licen.see— Violation  op  Rights— Demurrer. 
Plaintiff's  bin  alleged  that  he  was  exclusive  licensee  for  the  use  and 
subletting  of  phonographs  and  sale  of  appliances  therefor,  covered  by 
the  Edison  patents,  throughout  the  state  of  New  York,  and  that  defend- 
ant was  using  an^  subletting  phonographs  and  selling  appliances  there- 
for made  by  others  connected  with  the  licensors  and  bound  by  the 
terms  of  the  license.  The  bill  then  set  out  the  manner  in  which  those 
supplying  defendant  were  connected  with  and  acting  under  plaintiff's 
licensors,  and  manner  in  which  the  license  was  violated.  Held,  on  de- 
murrer, that  the  bill  shows  an  unjustifiable  invasion  by  defendant  of 
plaintiff's  rights. 

In  Equity. 

Elisha  K.  Camp  and  Louis  Hicks,  for  plaintiff. 
Howard  W.  Hayes,  for  defendant. 

WHEELER,  District  Judge.  A  summation  of  the  bill  and  of  the 
contracts  referred  to  in  it,  set  forth  on  oyer,  and  admitted  by  the 
depiurrer,  shows  that  the  plaintiff  is  an  exclusive  licensee  for  the 
use  and  subletting  of  phonographs  and  sale  of  appliances  therefor, 
-  covered  by  numerous  Edison  patents,  throughout  the  state  of  New 
York,  to  be  made  and  supplied  by  the  licensors,  who  were  the 
owners  thereof;  and  that  the  defendant  is  using  and  subletting 
phonographs  and  selling  appliances  therefor  made  by  others  con- 
nected with  the  licensors,  and  bound  by  the  terms  of  the  Hcenses, 
named  in,  but  not  made  parties  to,  the  bill,  in  violation  of  the  license. 
The  contracts  of  license  out  of  which  the  exclusive  rights  arise  are 
similar  to  those  in  Ne.w  England  Phonograph  Co.  v.  Edison  (C.  C.) 
no  Fed.  26;  and  this  case  is  like  that,  except  that  there  those 
making  and  furnishing  the  phonographs  and  appliances  to  the  Na- 
tional Phonograph  Company  were  also  defendants,  and  that  was 
set  forth  as  a  cause  of  demurrer  for  multifariousness.  The  differ- 
ence relied  upon  between  that  case  and  this,  as  here  understood, 
seems  to  be  that  there  the  defendants  were  acting  together  under  the 
licensors,  while  here  this  defendant  is  said  to  be  acting  independently. 
Gray,  circuit  judge,  there  said : 

**The  allegations  of  identity  of  Interest  among  the  codefendants  and  of 
general  conspiracy  are  too  positive  and  clear  to  be  ignored." 

This  bill  after  setting  out  a  scheme  to  avoid  the  exclusive  rights 
of  the  plaintiff  in  the  state  of  New  York,  alleges  that : 

"Thomas  A.  Edison,  the  Edison  Phonograph  Company,  the  Edison  Phono- 
graph Works,  and  the  National  Phonograph  Company,  with  full  knowledge 
by  them  and  by  each  cf  them  of  your  orator's  rights  and  privileges  afore- 
said, and  in  pursuance  of  said  scheme,  caused  phonographs  and  supplies 
therefor  embodying  said  inventions  and  improvements,  patented  and  un- 
patented, to  be  manufactured  by  the  Edison  Phonograph  Works,  and  the 
same  to  be  sold  by  the  National  Phonograph  Company  and  others  within 
the  state  of  New  York,  and  to  be  sold  elsev(rhere  within  the  United  States, 
with  full  knowledge  that  th^  same  were  purchased  to  be  used  within  the 
state  of  New  York;  and  the  said  defendants  and  each  of  them  did  sell 
and  use  and  cause  to  be  sold  and  cause  to  be  used  within  the  state  of 
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New  York  phonographs  and  supplies  therefor,  with  full  knowledge  of  the 
exclusive  rights  and  privileges  aforesaid  of  your  orat  r  within  the  state 
of  New  York;"  and  that  "Thomas  A.  Edison,  the  Edison  Phonograph  Com- 
pany, the  Edison  Phonogi'aph  Works,  and  the  National  Phonograph  Com- 
pany opened  and  caused  to  be  opened  by  the  National  Phonograph  Com- 
pany, in  the  city  and  county  of  New  York,  a  large  store  for  the  sale  and  use 
within  the  state  of  New  York  of  phonographs  and  supplies  therefor,  and 
thereupon  said  National  Phonograph  Company  did  sell  and  use  and  sell  to 
be  used  within  the  state  of  New  York  phonographs  and  supplies  therefor 
In  knowing  violation  of  your  orator's  exclusive  rights  and. privileges  afore- 
said, and  has  continued  so  to  do." 

Edison,  the  Edison  Phonograph  Company,  and  the  Edison  Phon- 
ograph Works  are  those  who  were  defendants  there  and  are  not 
here,  and  these  allegations  seem  to  well  charge  the  same  con- 
spiracy here  as  there,  and  that  the  defendant  here  knowingly,  in 
pursuance  of  the  scheme,  independently  sells  and  uses  and  sells 
for  use  phonographs  and  supplies  therefor  within  the  state  of  New 
York,  made  and  furnished  by  the  others  in  violation  of  the  exclusive 
licenses  from  the  same  original  source,  belonging  to  the  plaintiff. 
This  appears  prima  facie  on  this  demurrer,  by  that  authority  and 
in  reason,  to  be  a  known  and  unjustifiable  invasion  by  the  defendant 
of  the  lawful  rights  of  the  plaintiff. 

Demurrer  overruled,  defendant  to  answer  over  by  February  rule 
day. 


CENTRAL  STOCK  YARDS  00.  V.  LOUISVILLE  &  N.  R.  CO, 

(Circuit  Court,  W.  D.  Kentucky.    January  23,  1902.) 

1.  Intbrstatb    Commebob— Violations    of   Act— Rbmedies— Exclusive— In- 
junction. 

Interstate  Commerce  Act,  $  8,  requires  every  common  carrier,  sub- 
ject to  the  provisions  of  the  act,  to  afford  all  proper  and  equal  facilities 
for  the  Interchange  of  traffic  between  their  respective  connecting  lines. 
Section  8  makes  every  such  carrier  liable,  to  the  person  injured  by  the 
violation  of  any  provision  of  the  act,  for  the  damages  sustained  thereby. 
Section  9  provides  that  any  person  claiming  to  be  so  damaged  may 
either  make  complaint  to  the  commission,  or  may  bring  suit  for  the 
recovery  of  such  damages,  in  a  district  or  circuit  court  of  the  United 
States.  Section  16  authorizes  a  resort  to  equity  to  enforce  the  commis- 
sion's rulings.  Helds  that  the  remedies  provided  by  sections  8  and  9  of 
the  act  are  exclusive,  and  hence  a  bill  for  injunction  to  compel  obedience 
to  section  3  will  not  lie. 

9L  Same— Preliminary  Injunction— Doubtful  Right. 

Where,  in  an  action  against  a  railroad  company,  which  has  a  stock 
yard  in  a  certain  city,  to  compel  it  to  deliver  stock  shipped  over  its  r  ad 
to  such  city  to  a  connecting  carrier  to  take  to  another  stock  yard  there- 
in, defendant  has  answered,  and  complainant's  right  to  a  preliminary 
injunction  is  not  practically  free  firom  doubt,  it  should  not  be  gi-anted. 

W.  M.  Smith  and  Dodd  &  Dodd,  for  complainant. 
Helm,  Bruce  &  Helm   and  Gibson,  Marshall  &  Gibson,  for  de- 
fendant. 

EVANS,  District  Judge.    The  complainant,  the  Central  Stock 
Yards  Company,  has  very  recently  established  a  large  and  expensive 
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plant  for  the  conduct  of  its  business.  It  is  located  on  the  line  of 
the  Southern  Railway  Company,  just  outside  of  the  limits  of  the 
city  of  Lrouisville.  Some  I?  or  more  years  ago  the  Louisville  & 
Nashville  Railroad  Company,  having  no  adequate  depot  facilities 
for  handling  live  freight,  entered  into  a  contract  with  the  Bourbon 
Stock  Yards  Company  (the  plant  of  which  was  located  within  the 
city  limits),  under  which  that  stock  yards  company  was  to  erect, 
and  it  did  erect  and  provide,  at  large  expense,  a  depot  for  the  de- 
fendant for  receiving,  loading,  and  unloading  and  shipping  live 
stock,  and,  in  consideration  of  what  was  done  and  expended  by  the 
Bourbon  Stock  Yards  Company,  the  defendant  agreed  that  the 
depot  thus  provided  should  be,  and  should  continue  to  be,  its  only 
live  stock  depot  in  the  city  of  Louisville,  and  accordingly  it  has 
been  such  ever  since  and  is  now.  There  is  a  physical  connection 
between  the  tracks  of  the  defendant  and  those  of  the  Southern 
Railway  Company  in  the  city,  and  other  freight  in  car-load  lots, 
by  arrangement  between  the  two  companies,  is  interchanged  be- 
tween them  within  the  city  limits.  The  situation  being  thus,  about 
the  time  this  bill  was  filed  certain  car  loads  of  cattle  designed  for 
sale  at  complainant's  yards  were  shipped  to  Louisville  from  states 
other  than  Kentucky,  and  the  defendant  refused  either  to  bill  the 
freight  to  the  complainant  at  the  Central  Stock  Yards,  Ky.,  or  oth- 
erwise than  to  Louisville  simply,  and  refused  to  deliver  it  to  the 
consignee  at  any  other  place  in  the  city  except  at  its  live  stock  depot 
at  the  Bourbon  Stock  Yards,  and  refused  to  deliver  it  to  the  South- 
ern Railway  Company  at  any  of  the  points  of  physical  connection 
of  the.  two  roads,  although  a  demand  for  all  the  things  thus  refused 
was  made  upon  the  defendant  by  the  complainant  and  also  by  the 
shippers  of  the  freight;  whereupon  this  suit  in  equity  was  brought 
to  compel  the  defendant,  by  means  of  a  mandatory  injunction,  to 
do  all  the  things  just  mentioned,  the  claim  to  the  relief  thus  sought 
being  avowedly  based  upon  the  provisions  of  section  3  of  the  inter- 
state commerce  act,  as  possibly  aided  by  the  provisions  of  the  con- 
stitution of  Kentucky.  The  bill  attempts  to  show  the  very  great  in- 
jury that  would  be  inflicted  upon  the  complainant  if  the  defendant 
is  not  compelled  to  bill  and  ship  such  freight  to  the  complainant 
direct,  and  to  deliver  it*  at  points  of  physical  contact  in.  Louisville 
to  the  Southern  Railway  Company,  to  be  transported  by  it  to  the 
complainant's  yards.  The  evidence  offered  by  the  complainant  was 
designed  more  explicitly  to  show  the  injury,  and  the  details  of  it, 
which  would  result  to  the  complainant  if  the  defendant  is  not  com- 
pelled to  obey  the  provisions  of  the  interstate  commerce  act,  which, 
it  is  insisted,  are  being  violated  and  disregarded  by  the  defendant. 

Upon  filing  the  bill,  the  complainant  moved  the  court  for  an  in- 
junction pendente  lite,  as  prayed  for  therein,  and  the  court  appre- 
ciates the  importance,  to  all  the  parties  who  are  concerned  in  the 
litigation,  of  the  very  interesting  questions  which  have  thus  arisen ; 
but  the  view  the  court  takes  of  them,  particularly  at  this  hearings 
makes  it  unnecessary  to  state  more  than  one  or  two  of  the  various 
grounds  upon  which  the  defendant  resists  the  motion.  No  demurrer 
to  the  bill  of  complaint  has  been  filed.    The  defendant  has  answered. 
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and  that  pleading  has  been  read  as  an  affidavit  on  the  hearing  of  the 
pending  motion. 

The  first  inquiry  that  always  presents  itself  at  the  outset  of  every 
case  in  the  courts  of  the  United  States  is,  has  jurisdiction  been 
shown?  And  this  inquiry  in  this  case  divides  itself  into  two  ques- 
tions— First,  has  the  court  jurisdiction  over  the  subject-matter  of 
the  action?  and,  second,  if  so,  does  it  come  within  its  equitable 
powers  ?  The  diverse  citizenship  of  the  parties  to  this  litigation  ap- 
pears upon  the  face  of  the  bill,  though  that  is  immaterial  if  the 
right  claimed  is  founded  upon  a  law  of  the  United  States ;  but  does 
it  appear  from  the  bill  that  equity  has  jurisdiction  of  the  case  as 
presented  by  the  actual  facts  stated  in  that  pleading?  This  inquiry 
would  have  to  be  answered  in  the  negative  if  other  exclusive  reme- 
dies are  provided  by  law.  I  do  not  say  that  it  is  impossible  to  pre- 
sent a  state  of  case  where  an  injunction  might  not  lie  to  enforce 
rights  created  under  the  interstate  commerce  act,  but  on  the  facts 
stated  in  this  particular  bill  of  complaint  is  this  such  a  case?  The 
supreme  court  in  the  case  of  Railroad  Co.  v.  Jacobson,  179  U.  S. 
296,  21  Sup.  Ct.  1x8,  45  L,.  Ed.  194,  used  this  language:  "At  com- 
mon law  the  court  would  be  without  power  to  make  such  an  order 
as  was  made  in  this  case  by  the  state  court.  Legislative  authority 
would  be  necessary  in  order  to  give  power  to  the  court  to  render 
a  judgment  of  this  kind."  This  language  would,  I  think,  aptly  apply 
to  the  orders  asked  to  be  made  in  this  case.  The  rights  created  by 
section  3  of  the  interstate  commerce  act  did  not  exist  at  common 
law,  and  the  legislation  which  was  necessary  to  create  them  can  only 
be  found  in  that  act.  That  legislation  seems  to  have  been  the  sole 
origin  o^he  rights  now  sought  to  be  enforced.  While  some  re- 
liance seems  to  be  placed  upon  the  provisions  of  the  Kentucky  con- 
stitution, I  can  see  no  material  difference  between  what  that  con- 
stitution does  and  what  the  interstate  commerce  act  does.  This 
suit,  at  all  events,  seems  to  have  been  brought  to  enforce  the  rights, 
if  any,  conferred  upon  the  complainant  by  the  congressional  legis- 
lation referred  to,  and  this  raises  the  very  important  jurisdictional 
question  that  presents  itself  in  limine.  Section  3  of  the  interstate 
commerce  act  is  in  this  language : 

''Sec.  3.  That  it  shall  be  unlawful  for  any  common  carrier  subject  to  the 
provisions  of  this  act  to  make  or  give  any  undue  or  unreasonable  preference 
or  advantage  to  any  particular  person,  company,  firm,  corporation  or  lo- 
cality, or  any  particular  description  of  traffic,  in  any  respect  whatsoever,  or 
to  subject  any  particular  person,  company,  firm,  corporation  or  locality,  or 
any  particular  description  of  traffic,  to  any  undue  or  unreasonable  prejudice 
or  disadvantage  in  any  respect  whatsoever.  Every  common  carrier  subject  to 
the  provisions  of  this  act  shall,  according  to  their  respective  powers,  afford 
all  reasonable,  proper  and  equal  facilities  for  the  Interchange  of  traffic  be- 
tween their  respective  lines,  and  for  the  receiving,  forwarding,  and  deliver- 
ing of  passengers  and  property  to  and  from  their  several  lines  and  those 
connecting  therewith,  and  shall  not  discriminate  in,  their  rates  and  charges 
between  such  connecting  lines;  but  this  shall  not  be  construed  as  requiring 
any  such  common  carrier  to  give  the  use  of  its  tracks  or  terminal  faculties 
to  another  carrier  engaged  in  like  business." 

Sections  8  and  9  of  the  act  are  as  follows : 

"Sec.  8.  That  in  case  any  eommon  carrier  subject  to  the  provisions  of 
this  act  shall  do,  cause  to  be  done,  or  permit  to  be  done  any  act,  matter  or 
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thing  in  this  act  prohibited  or  declared  to  be  unlawful,  or  shall  omit  to  do 
any  act,  matter  or  thing  in  this  act  required  to  be  done,  such  common 
carrier  shall  be  liable  to  the  person  or  persons  injured  thereby  for  the  full 
amount  of  damages  sustained  in  consequence  of  any  such  violation  of  the 
provisions  of  this  act,  together  with  a  reasonable  counsel  or  attorney's  fee, 
to  be  fixed  by  the  court  in  every  case  of  rec  very,  which  attorney's  fee 
shall  be  taxed  and  collected  as  part  of  the  costs  in  the  case. 

*'Sec.  9.  That  any  person  or  persons  claiming  to  be  damaged  by  any 
common  carrier  subject  to  the  provisions  of  this  act  may  either  make  com- 
plaint to  the  commission  as  hereinafter  provided  for,  or  may  bring  suit 
in  his  or  their  own  behalf  for  the  recovery  of  the  damages  for  which  sucb 
common  carrier  may  be  liable  under  the  provisions  of  this  act,  in  any  district 
or  circuit  court  of  the  United  States  of  competent  jurisdiction;  but  such 
persoto  or  persons  shall  not  have  the  right  to  pursue  both  of  said  remedies, 
and  must  in  each  case  elect  which  one  of  the  two  methods  of  procedure 
herein  provided  for  he  or  they  will  adopt.  In  any  such  action  brought  for 
the  recovery  of  damages  the  court  before  which  the  same  shall  be  pending 
may  compel  any  director,  officer,  receiver,  trustee,  or  agent  of  the  corpora- 
tion or  company  defendant  in  such  suit  to  attend,  appear  and  testify  in 
such  case,  and  may  compel  the  production  of  the  books  and  papers  of  such 
corporation  or  company  party  to  any  such  suit;,  the  claim  that  any  such  tes- 
tlmrny  or  evidence  may  tend  to  criminate  the  person  giving  such  evidence 
shall  not  excuse  such  witness  from  testifying,  but  such  evidence  or  tes- 
timony shall  not  be  used  against  such  person  on  the  trial  of  any  criminal 
proceeding/' 

It  will  thus  appear  that  congress  has  not  only  created  a  new  right 
by  section  3  of  the  act, — z  right  which  did  not  exist  at  common  law 
nor  by  any  previous  congressional  enactment, — ^but  has  also  by  the 
same  act  expressly  provided  remedies  to  protect  and  enforce  that 
right  by  sections  8  and  9.  Are  not  those  remedies  thus  provided 
exclusive  of  all  others?  The  court  is  strongly  inclined  to  believe 
that  this  question  must  be  answered  in  the  affirmative,  upon  the 
very  explicit  language  found  in  the  opinions  in  the  follo^ling  cases: 
Haycraft  v.  U.  S.,  22  Wall.  98,  22  I^.  Ed.  738;  Bank  v.  Bearing, 
91  U.  S.  35,  23  L.  Ed.  196;  Barnet  v.  Bank,  98  U.  S.  555,  25  L. 
Ed.  212;  Carter  v.  Carusi,  112  U.  S.  483,  5  Sup.  Ct.  281,  28  L.  Ed. 
820;  East  Tennessee,  V.  &  G.  R.  Co.  v.  Southern  Tel.  Co.,  112 
U.  S.  306,  5  Sup.  Ct.  168,  28  L.  Ed.  746;  McBroom  v.  Investment 
Co.,  153  U.  S.  325,  14  Sup.  Ct.  852,  38  L.  Ed.  729. 

The  proposition  is  probably  most  clearly  stated  in  the  following 
language  from  22  Wall.  98,  22  L.  Ed.  738: 

"But  the  same  statute  which  authorized  the  capture  gave  a  right  to 
certain  persons  to  demand  and  receive  a  restoration  of  their  property  taken. 
Coupled  with  the  right  to  demand  was  a  provisicn  for  the  remedy  by  which 
it  was  to  be  enforced.  Both  the  right  and  the  remedy  are  therefore  created 
by  the  same  statute,  and  In  such  cases  the  remedy  provided  is  exclusive  of 
all  others.  The  demandant  in  this  case  neglected  to  avail  himself  of  the 
remedy  provided,  and  consequently  he  is  now  without  any.  That  remedy 
was  the  only  one  which  the  court  of  claims  or  any  other  court  has  been 
authorized  to  take  Jurisdiction.  It  Is  for  congress,  not  the  courts,  to  deter- 
mine whether  this  jurisdiction  shall  be  extended  and  other  remedies  pro- 
vided." 

Are  not  the  courts,  in  a  case  such  as  is  presented  by  this  bill,  bound 
to  hold  that  the  remedies  provided  by  sections  8  and  9  of  the  act 
for  violation  of  rights  bestowed  by  section  3  of  the  act  are  as  ade- 
quate and  efficient  as  congress  chose  to  provide  in  connection  with 
the  rights  it  created,  atid,  if  this  be  true,  is  not  the  complainant 
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limited  to  the  two  remedies  provided  by  section  9  of  the  act,  one 
of  which  is  an  action  at  law  for  damages,  and  the  other  is  an  ap- 
plication to  the  interstate  commerce  commission.  Why  are  these 
remedies  not  adequate  and  efSScient,  and,  if  we  should  think  not, 
then  why  is  not  the  judgment  of  congress  conclusive  upon  the 
courts?  See  extract  above  quoted  from  22  Wall.  98,  22  L.  Ed.  738. 
It  is  true  that  Judge  Hammond,  in  the  case  of  Little  Rock  & 
M.  R.  Co.  V.  East  Tennessee,  V.  &  G.  R.  Co.  (C.  C.)  47  Fed.  773, 
774,  expressed  a  contrary  opinion,  even  while  observing  that  it  was 
not  necessary  to  pass  upon  the  question.  He  said,  however,  that 
he  based  his  opinion  upon  that  of  Judge  Jackson  in  the  case  of 
Kentucky  &  I.  Bridge  Co.  v.  Louisville  &  N.  R.  Co.  (C.  C.)  37 
Fed.  567,  2  L.  R.  A.  289.  But  the  case  then  before  Judge  Jackson 
was  one  which  not  only  did  not  call  for  the  decision  of  the  ques- 
tion, but  one  in  which  it  does  not  seem  to  have  been  decided  at 
all.  On  the  contrary,  that  was  a  case  brought  to  enforce  orders 
of  the  interstate  commerce  commission  and  was  based  upon  sec- 
tion 16  of  the  interstate  commerce  act;  thus  invoking  a  remedy 
expressly  provided  for  by  that  section  of  the  act  itself.  The  court 
is  referred  also  to  the  case  of  Interstate  Stock  Yards  Co.  v.  In- 
dianapolis U.  R.  Co.  (C.  C.)  99  Fed.  483,  where,  it  is  true,  an  in- 
junction was  granted  upon  facts  somewhat  similar  to  those  stated 
in  this  case;  but  the  question  to  which  I  have  alluded  was  not 
mooted  in  that  case,  and  therefore  not  decided  by  Judge  Baker,  and 
the  element  of  contract  between  the  parties  may  have  been,  and 
probably  was,  the  controlling  factor  in  the  conclusion  he  reached. 
In  what  we  may  call  the  Arthur  Cases,  decided  by  Judge  Taft  (54 
Fed.  730),  there  was  the  element  of  conspiracy  to  injure  as  a  principal 
ground  of  relief,  and  it  does  not  appear  that  those  cases  turned  upon 
the  question  we  are  considering. 

It  seems  quite  clear,  when  we  consider  the  scheme  and  purpose 
of  the  interstate  commerce  act,  that  there  was  good  reason  for  con- 
gress to  limit  the  remedies  provided  by  the  act.  For  any  violation 
of  the  rights  of  any  person  as  fixed  and  created  by  the  third  sec- 
tion of- the  act,  he  might  sue  at  law  for  the  damages,  or,  if  the  ques- 
tion were  a  broader  one  than  could  be  adequately  settled  in  such 
an  action,  then  an  application  could  be  n^ade  to  the  commission 
created  by  the  act,  and  which  was  clothed  with  powers  specially 
adapted  to  the  investigation  of  such  questions.  It  is  only  when  a 
ruling  has  been  made  by  that  commission  that  the  powers  of  a 
court  of  equity  can,  under  the  act,  be  invoked  for  the  enforcement 
of  such  ruling  if  the  carrier  refuses  to  comply  with  it.  This  course 
IS  definitely  provided  for  by  section  16  of  the  act.  It  will  thus,  it 
seems  to  the  court,  be  clearly  seen  that  the  fullest,  and,  in  the  judg- 
ment of  congress,  the  most  appropriate,  remedies  were  provided  for 
the  protection  of  the  rights  created  under  section  3  of  the  act,  viz. : 
First,  a  suit  at  law;  second,  an  application  to  the  interstate  com- 
merce commission ;  and  third,  a  suit  in  equity  to  enforce  any  rul- 
ing of  th^  commission  upon  such  application;  and  this  latter  con- 
tingency is  the  only  one  that  authorizes  equitable  interference,  un- 
less we  ignore  the  legislation  of  congress,  and  appeal  to  some 
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higher  law.  Congress  alone  had  power  to  create  the  right,  and  to 
{)rovide  the  remedies  for  its  vindication.  Its  action  upon  the  sub- 
ject can  neither  be  changed  nor  enlarged  by  the  courts.  It  was 
final. 

But,  if  we  find  ourselves  safely  past  these  questions,  then  others 
of  equal  doubt  and  difficulty  present  themselves  upon  the  issues 
tendered  by  the  defendant.  What  are  the  rights  of  the  respective 
parties  to  this  litigation?  As  to  part  of  the  relief  sought  one  im- 
portant question  is,  can  the  court  compel  the  defendant  carrier  to 
issue  bills  of  lading  to  points  on  connecting  lines  when  the  defend- 
ant itself  does  not,  in  the  conduct  of  its  business,  deem  it  wise  or 
proper  or  just  to  itself  to  do  so.  Under  the  authority  of  cases  like 
Little  Rock  &  M.  R.  Co.  v.  St.  Louis,  S.  W.  R.  Co.,  ii  C.  C.  A. 
417*  63  Fed.  775,  26  L.  R.  A.  192,  it  would  seem  that  this  question 
ought  to  be  answered  in  the  negative.  Another  important  inquiry, 
looking  at  the  case  from  the  standpoint  of  the  defendant,  is  this: 
What  effect  on  this  case  must  be  conceded  to  rulings  like  those  in 
the  cases  of  Stock  Yards  Co.  v.  Keith,  139  U.  S.  128,  11  Sup.  Ct. 
461,  35  L.  Ed.  73,  and  Butchers*  &  Drovers'  Stock  Yards  Co.  v. 
Louisville  &  N.  R.  Co.,  14  C.  C.  A.  290,  67  Fed.  41,  which  were 
much  like  the  one  now  before  us,  and  wherein  the  courts  held  that 
a  railroad  company  was  not  bound  to  maintain  more  than  one  live 
stock  depot  in  a  city,  nor  to  make  delivery  of  such  freight,  whe;n 
consigned  to  such  city,  at  more  than  one  live  stock  depot  ? 

On  the  other  hand,  section  3  of  the  interstate  commerce  act  was 
no  doubt  intended  to  subserve  a  wise  and  beneficent  public  pur- 
pose, especially  in  prohibiting  a  carrier  from  subjecting  any  par- 
ticular corporation  or  person  to  any  undue  or  unreasonable  preju- 
dice or  disadvantage  wnatever,  and  in  requiring  such  carrier  to  af- 
ford all  reasonable,  proper,  and  equal  facilities  for  the  interchange 
of  traffic  with  connecting  lines,  where  such  facilities  do  not  require 
any  carrier  to  give  the  .use  of  its  tracks  or  terminal  facilities  to  an- 
other carrier  engaged  in  the  same  business.  The  two  first  of  these 
clauses  of  the  act  are  appealed  to  by  the  complainant,  but  the  de- 
fendant insists  that  the  complainant's  demands  would  compel  it  to 
give  to  a  rival  the  use  and  benefit  of  its  tracks  and  terminals  in  the 
city  of'  Louisville.  It  may  be  that  the  carrier  in  this  case,  being  a 
creature  of  law  for  the  public  benefit  in  large  measure,  might,  by  a 
proper  proceeding,  be  compelled  to  do  many  of  the  things  demanded 
of  it  in  this  action;  but  it  is  a  proper  and  well-settled  rule  that 
the  chancellor  should  not  grant  a  preliminary  injunction  unless  the 
case  is  practically  free  from  serious  doubt,  especially  where  de- 
fenses are  set  up.  Paine  v.  Playing  Card  Co.  (C.  C.)  90  Fed.  543 ; 
Kilburn  v.  IngersoU  (C.  C.)  67  Fed.  46;  Insurance  Co.  v.  Nobles 
(C.  C.)  63  Fed.  642. 

It  seems  to  the  court  in  this  case  that  there  are  too  many  doubts 
as  to  the  propriety  of  the  remedy  invoked  in  this  litigation,  and 
as  to  the  rights  of  the  respective  parties  to  the  suit,  to  warrant  any 
such  prejudgment  as  would  be  involved  in  the  granting  of  a  pre- 
liminary injunction.  Such  questions,  therefore,  should  all  be  re- 
ferred to  the  final  hearing  of  the  cause,  when  they  can  be  deter- 
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mined,  not  upon  ex  parte  affidavits,  but  after  a  full  examination 
and  cross-examination  of  the  witnesses. 

Whatever  may  be  the  ultimate  result,  the  motion  for  a  temporary 
injunction  is  denied  and  overruled. 


FABMERS'  LOAN  ft  TRUST  00.  v.  NORTHERN  PAC.  K.  00.  (AMERICAN 
TRADINQ  CO..  Intervener.) 

(Circuit  CoxiTt,  S.  D.  New  York.    January  18,  1902.) 

L  Common  Carribrs~Good8*^Dblat— Contraband  of  War. 

The  receiver  of  a  railroad  company  having  a  contract  with  a  Pacific 
steamship  company  for  interchange  of  traffic  accepted  a  quantity  of  pig 
lead  to  be  carried  to  Japan,  and  received  the  freight  therefor,  delivering 
to  the  shipper  a  biU  of  lading  ''subject  to  delay."  The  lead  was  for- 
warded to  Tacoma,  and  seasonably  put  on  board  a  steamship  about  to 
sail  for  Japan,  when  the  deputy  collector  refused  to  clear  the  vessel 
■  with  the  lead  on  board,  as  contraband  of  war,  China  and  Japan  then 
being  at  war.  The  lead  was  therefore  unloaded  and  left,  and  was.  not 
delivered  at  Japan  until  its  value  there  was  considerably  reduced.  HeZdi. 
that  the  receiver  was  not  liable  for  the  damage  resulting  from  such 
delay. 

fll  SamB'-Clbarancb  of  Vbssbl — Naturb  of  Shipmbkt. 

While  it  may  be  the  duty  of  a  common  carrier  receiving  freight  for 
transportation  by  rail  and  beyond  the  seas  ordinarily  to  provide  for  the 
clearance  of  the  vessel  in  which  the  goods  are  to  be  shipped,  the  shipper 
cannot  complain  of  failure  to  obtain  such  clearance  when  it  is  pre- 
vented by  the  nature  of  the  shipment. 

In  Equity. 

Frederic  B.  Jennings  and  Howard  Van  Sindcren,  for  petitioner. 
Edward  B.  Hill,  for  petitionee. 

WHEELER,  District  Judge.  The  Northern  Pacific  Railroad 
Company  had  a  contract  with  the  Northern  Pacific  Steamship  Com- 
pany for  interchange  of  traffic  between  points  in  the  United  States 
and  Asiatic  ports,  by  the  terms  of  which  the  railroad  company  had 
the  exclusive  right  to  appoint  agents  in  the  United  States,  and  the 
steamship  company  thereby  authorized  the  railroad  company  *'and 
its  appointed  agents  to  act  as  agents  for"  it,  "and  to  issue  bills  of 
lading  and  passenger  tickets,  and  to  make  and  name  rates  on  all 
traffic  for  the  Asiatic  points  served  by  the  steamships."  The  re- 
ceivers of  the  railroad  company  authorized  by  the  court  to  carry 
on  its  business  continued  to  act  under  this  arrangement,  and  had 
an  agent  at  New  York.  In  September,  1894,  during  the  war  be- 
tween China  and  Japan,  the  intervener,  the  trading  company,  ob- 
tained of  him  rates,  which  it  accepted,  for  carrying  200  tons  of 
pig  lead  from  Newark,  N.  J.,  by  steamship  from  Tacoma  sailing 
October  3Cth,  to  Yokohama,  Japan.  The  freight  was  paid  to  the 
receivers,  a  bill  of  lading  "subject  to  delay"  was  delivered  to  the 
trading  company,  and  received  without  objection  and  negotiated, 
and  the  lead  was  forwarded  to  Tacoma,  and  seasonably  put  on 
board  the  steamship  to  sail  for  Yokohama  October  30th.    The 
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deputy  collector  refused  to  clear  the  vessel  with  the  lead  on  board, 
as  contraband  of  war,  and  it  was  unloaded  and  left.  The  next  ves- 
sel refused  to  take  it,  and  when  it  arrived  at  Yokohama  it  had 
fallen  $26,704.02  from  the  contract  price  at  which  it  was  to  be  re- 
ceived from  the  steamship  sailing  October  30th.  This  petition  is 
brought  to  charge  those  who  have  by  sale  under  decree  received 
the  property  from,  and  subject  to  the  obligations  of,  the  receivers, 
with  this  loss. 

It  is  obvious  from  this  brief  statement  that  the  delay  and  conse- 
quent loss  arose  from  the  official  act  of  the  deputy  collector,  law- 
fully authorized,  whether  well  founded  or  not,  with  reference  to 
the  nature  and  uses  of  this  very  property,  and  not  from  anything 
done  or  omitted  by  or  for  the  receivers.  The  granting  of  the 
clearance  was  within  the  jurisdiction  and  authority  of  the  collector, 
and  the  departure  without  one  was  prohibited  by  law,  and  would 
have  exposed  the  master  of  the  vessel  to  a  penalty.  Rev.  St.  §  4197. 
The  refusal,  although  not  well  founded,  was  not  within  the  control  or 
responsibility  of  the  receivers,  as  it  did  not  relate  to  anything  with 
which  they  had  to  do,  but  only  to  the  nature  of  this  shipment.  The 
case  in  this, respect  is  like  Railroad  Co.  v.  Baker,  39  C.  C.  A.  237, 
98  Fed.  694,  50  Lr.  R.  A.  201,  where  a  passenger  was  injured  on  the 
tracks  of  another  road  in  the  line  of  the  plaintiff  in  error  by  the 
negligence  of  those  engaged  under  a  law  of  the  state  in  changing 
tracks;  and  it  was  held,  reviewing  the  cases  where  carriers  had 
been  holden  for  what  occurred  on  the  lines  of  others,  that  the  law 
excused  the  plaintiff  in  error  for  what  was  being  done,  although 
negligently,  under  it.  The  circuit  court  of  appeals  said  (Lacombe, 
J.):  "It  will  be  observed  that  through  all  these  cases  there  was 
an  element  of  choice, — ^the  power  to  act  or  to  refrain  from  acting." 
And,  after  asking  if  the  other  company  would  have  been  liable  if 
the  plaintiff  had  been  one  of  its  passengers,  answered :  "We  think 
not.  That  road  had  no  choice  left  to  it."  Here  the  steamship,  if 
the  receivers  were  responsible  for  its  movements,  had  no  choice  left 
to  it  but  to  leave  the  lead.  That  was  detained  by  the  superior  power 
of  the  government. 

It  is  said  that  it  belonged  to  the  receivers  to  provide  for  the  clear- 
ance of  the  vessel,  which  might  be  true  as  to  anything  else ;  but  it 
would  seem  that  the  shipper  could  not  complain  of  the  carrier  for 
the  want  of  a  clearance  which  the  nature  of  the  shipment  prevented. 

The  trading  company  claims  that  earlier  notice  of  the  situation 
should  have  been  given,  but  there  is  nothing  to  show  that  it  would 
have  saved,  or  have  given  opportunity  to  save,  any  part  of  the  loss, 
or  that  an  earlier  shipment  would.  This  view  obviates  examination 
as  to  whether  the  receivers  were  liable  beyond  delivery  to  the  steam- 
ship company. 

Petition  of  intervention  dismissed. 
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PULTON  V.  COLWBLL  et  aL 
(Carcult  Court  of  Appeals,  Third  Circuit    January  21.  1902.) 

1.  Reformation  of  Contbagt— MnTUAr<  Mistake. 

Before  equity  will  reform  a  contract  for  mistake,  the  party  invoking 
the  relief  must  show  with  entire  clearness  that  the  mistake  alleged  has 
been  made,  and  that  it  is  mutual. 

9.  Same— SuFFiciBNCY  of  Proof. 

The  denial  of  the  defendant  of  the  existence  of  a  mutual  mistake  in 
a  contract,  is  not  sufficient  to  defeat  the  claim  of  the  other  party  for 
reformation,  but  in  such  case  he  must  clearly  show  a  real  agreement, 
which  the  written  contract  fails  to  express  cr  violates. 

a  Same. 

In  a  suit  to  reform  an  absolute  contract  to  purchase  a  mortgage 
so  as  to  make  the  purchase  optional  with  complainant,  the  testimony 
showed  that  the  parties  made  a  preliminary  provisional  agreement 
which  was  afterwards  drawn  up  formally  by  counsel,  who  submitted 
drafts  at  a  meeting  at  complainanfs  office,  at  which  complainant,  his 
counsel,  and  defendant  were  present  The  provisional  agreement  and 
both  drafts  provided  .for  an  absolute  purchase,  and  complainant  there- 
fore objected  to  signing  the  contract  New  negotiations  were  com- 
menced, which  continued  into  the  evening,  and  the  parties  finally  ad- 
journed to  complainant's  home,  where  it  was  later  announced  that  an 
agreement  had  been  reached,  and  complainant's  counsel  undertook  to 
put  it  in  writing.  At  the  next  meeting  the  new  agreement  was  read 
paragraph  by  paragraph,  and  at  defendant's  instance  a  new  paragraph 
was  inserted.  Complainant  and  his  counsel  both  testified  that  an  op- 
tional agreement  was  intended,  but  defendant  denied  that  he  intended 
any  option.  Certain  payments  were  made  under  the  contract,  and  later 
complainant,  according  to  defendant's  testimony,  attempted  to  induce 
defendant  to  take  a  third  party  in  his  place,  not  suggesting  at  that  time 
that  the  contract  was  optional.  Held  insufficient  to  show  a  mutual  mis- 
take so  as  to  justify  reformation. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  New  Jersey. 

R.  V.  Lrindabury,  for  appellant. 
D.  J.  Pancoast,  for  appellees. 

Before  ACHESON,  DALLAS,  and  GRAY,  Circuit  Judges, 

GRAY,  Circuit  Judge.  This  is  an  appeal  from  the  decree  of  the 
circuit  court  of  the  United  States  for  the  district  of  New  Jersey 
(no  Fed.  54),  made  in  a  case  in  which  the  appellant,  complainant 
below,  sought,  by  a  bill  filed  for  that  purpose,  to  reform  a  written 
agreement  between  the  complainant  and  the  testator  of  the  re- 
spondents, on  the  ground  of  a  mutual  mistake,  by  reason  of  which 
it  was  alleged  that  the  written  contract  did  not  express  the  real 
agreement  of  the  parties.  The  material  allegations  of  the  bill  of 
complaint  are  as  follows:    • 

''(1)  That  on  or  about  the  third  day  of  September,  in  the  year  eighteen 
hundred  and  ninety-one,  the  Industrial  Land  Develcpment  Company,  a  cor- 
poration of  the  state  of  New  Jersey,  did  purchase  from  said  Charles  R. 
Colwell  a  large  tract  of  land  in  the  county  of  Atlantic  and  state  of  New 
Jersey,  consisting  of  thirty  thousand  acres  or  thereabouts,  and  did  give 
to  the  said  Colwell,  in  payment  of  the  purchase  price  thereof,  a  m  :rtgage 
upon  the  said  lands  securing  the  bond  or  obligation  of  the  said  company 
conditioned  for  the  payment,  in  five  years  from  the  date  thereof,  of  the 
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sum  of  three  hundred  and  forty  thousand  dollars,  which  said  mortgage  was 
or  became,  under  and  by  virtue  of  the  terms  thereof  or  by  agreement  be- 
tween the  parties  In  Interest,  subject  to  a  mortgage  of  one  hundred  and 
fifty  thousand  dollars  given  at  or  about  the  same  time  by  the  said  company 
to  one  William  Post,  covering  the  same  lands,  and  that  both  of  the  said 
mortgages  contained  agreements  therein  providing  for  releases  by  the  said 
mortgages  from  time  to  time  of  portions  of  said  lands  from  the  lien  of  said 
mortgages,  upon  the  payment  by  the  said  company  of  certain  sums  as 
therein  stipulated. 

**(2)  That  the  said  Industrial  Land  Development  Company  was  organized 
for  the  purpose  of  acquiring,  developing,  and  improving  the  said  lands; 
chat  its  capital  stock  was  three  million  two  hundred  thousand  dollars,  or 
some  such  sum  (all  of  which  was  issued  for  property  purchased);  that  its 
scheme  of  operation  contemplated  the  laying  out  into  streets,  blocks,  and 
lots  of  large  portions  of  the  said  lands  and  the  sale  thereof  by  lots;  that 
from  the  proceeds  of  said  sales  it  was  expected  that  sufficient  moneys 
would  be  realized  to  pay  the  principal  and  interest  of  the  said  mortgages; 
that  the  said  company  did  spend  large  sums  of  moneys  in  and  about  its  en- 
terprise, and  did  sell  a  large  number  of  lots,  and  did  continue  Its  opera- 
tions until  the  ninth  of  August,  or  thereabouts,  In  the  year  eighteen  hundred 
and  ninety-four,  when  It  became  hisclvent,  and  ceased  to  do  business. 

"(3)  That  by  means  of  the  purchase  of  the  shares  of  the  capital  stock  of 
the  said  the  Industrial  Land  Development  Company,  mentioned  In  the  agree- 
ment next  hereinafter  referred  to,  and  the  acquisition  of  other  shares  of 
said  stock  soon  after  the  said  agreement  was  made,  your  orator  became 
the  owner  of,  or  controlled,  a  majority  of  the  capital  stock  of  the  said 
company,  and  became  largely  interested  in  its  enterprise,  and  thereafter 
expended  large  sums  of  money  in  and  about  the  said  company's  develop- 
ment. 

"(4)  That  on  or  about  the  seventeenth  day  of  August,  In  the  year  eighteen 
hundred  and  ninety-two,  your  orator  made  and  entered  Into  a  certain  agree- 
ment with  the  said  Charles  R.  Col  well,  relating,  among  other  things,  to  the 
said  bonds  and  mortgages  given  by  the  said  company  to  the  said  Charles 
R.  Colwell  as  above  mentioned,  of  which  the  following  are  the  material 
parts: 

*'  'Articles  of  agreement  made  and  entered  Into  this  seventeenth  day  of 
August,  A.  D.  1892,  between  Charles  R.  Col  well,  of  the  village  of  Weymouth. 
In  the  county  of  Atlantic  and  state  of  New  Jersey,  of  the  one  part  and 
Ellsha  M.  Fulton,  of  the  city,  county,  and  state  of  New  York,  of  the  second 
part,  In  the  manner  following:  The  said  party  of  the  first  part.  In  consider- 
ation of  the  sum  of  one  hundred  and  ninety-three  thousand  four  hundred 
and  forty-two  dollars,  to  be  paid  to  him  as  hereinafter  mentioned,  hereby 
agrees  to  sell  unto  the  said  party  of  the  second  part,  his  heirs  and  assigns, 
by  a  proper  deed  of  conveyance,  containing  a  general  w^arranty  and  the 
usual  full  covenants  In  fee  simple,  free  from  all  Incumbrance,  twenty-five 
hundred  acres,  in  lots  of  about  twenty  acres  each,  known  as  the  "Twenty 
Acre  Lots"  on  the  plan  of  farms  of  the  late  Weymouth  Farm  and  Agricul- 
tural Company,  situated  near  Hamontcn,  in  the  county  of  Atlantic  and 
state  of  New  Jersey,  and  to  transfer  and  deliver  four  tiiousand  shares  of 
the  capital  stock  of  the  Industrial  Land  Development  Company.  And  the 
said  party  of  the  second  part,  on  the  delivery  of  the  said  deed  at  the  time 
and  in  the  manner  hereinafter  mentioned,  and  the  said  stock,  does  agree  to 
pay  to  the  said  party  of  the  first  part  the  sum  of  fifteen  thousand  dollars, 
the  said  sum  to  be  paid  and  taken  as  a  first  Installment  on  account  of  the 
entire  consideration  of  this  agreement  It  Is  understood  and  agreed  that  the 
said  deed  will  be  delivered,  and  the  shares  of  stock  transferred,  when  and 
as  soon  as  opportunity  can  be  had  for  a  full  and  complete  investigation  of 
the  title  of  the  said  premises,  and  the  said  party  of  the  first  part  Is  able  to 
make  the  title  thereto  required  by  this  agreement  at  the  office  of  Samuel 
Fulton,  in  the  Bullitt  Building,  In  the  city  of  Philadelphia,  when  the  said 
sum  of  fifteen  t^ousand  dollars  shall  be  paid  by  the  said  party  of  the  second 
part.  And  the  said  party  of  the  first  part  does  also  hereby  agree  to  sell, 
assign,  transfer,  and  set  over  unto  the  said  party  of  the  second  part  a 
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certain  Indenture  of  mortgage,  bearing  date  the  third  day  of  September, 
A.  D.  1891,  made  by  the  Industrial  Land  Devolopment  Company  to  him,  the 
said  party  of  the  first  part,  to  secure  the  payment  of  three  hundred  and 
forty  thousand  dollars,  which  said  mortgage  is  recorded  in  Liber  30  of 
Mortgages  for  the  county  of  Atlantic,  in  the  state  of  New  Jersey,  at  page 
308,  and  upon  which  said  mortgage  the  said  party  of  the  first  part  does 
covenant  that  there  is  now  due  and  owing  the  sum  of  three  hundred  and 
thirty-seven  thousand  three  hundred  and  eighty  dollars,  with  interest 
thereon  from  September  3,  1891,  together  with  the  lands  therein  described, 
and  the  covenants  and  stipulations  therein  contained,  and  the  bond  or  obli- 
gatfon  therein  recited,  and  the  money  due  and  to  grow  due  thereon,  with 
the  interest,  for  the  consideration,  at  the  time,  upon  the  terms  and  in  the 
manner  following,  that  Is  to  say:  First.  For  the  term  of  ten  years,  be- 
ginning on  the  third  day  of  September  next  ensuing  the  date  of  this  agree- 
ment, the  said  Fulton  shall  pay  to  the  said  Golwell  monthly,  on  the  third 
day  of  each  and  every  month,  five  hundred  dollars.  Said  monthly  payments 
shall  be  on  account  of  the  Interest  accruing  on  the  said  one  hundred  and 
seventy-eight  thousand  four  hundred  and  forty-two  dollars.  Second.  That 
the  said  Fulton  may  at  any  time  within  the  period  of  ten  years  from  the 
date  hereof  pay  to  the  said  Oolwell  the  said  sum  of  one  hundred  and 
seventy-eight  thousand  four  hundred,  and  forty-two  dollars,  with  interest 
from  the  date  hereof  or  the  balance  thereof,  after  deducting  all  moneys  re- 
ceived by  the  said  Colwell  on  account  of  said  sum,  as  hereinafter  provided, 
and  the  said  Colwell  will  relinquish  any  claim  he  may  have  to  the  said 
bond  and  mortgage  or  the  said  mortgaged  lands  in  case  of  a  foreclosure 
sale  as  hereinafter  provided,  and  this  agreement  shall  cease.' " 

Then  follow  provisions  in  which  Fulton  agrees  to. hold  the  said 
Colwell  harmless  from  the  operation  of  any  other  mortgage  or  lien 
against  the  lands  and  premises  described  in  said  mortgage,  and  the 
said  Colwell  covenants  that,  at  the  request  of  the  said  Fulton,  he 
will  release  portions  of  the  land,  subject  to  the  lien  of  said  mort- 
gage, as  provided  in  the  agreement  between  the  said  land  com- 
pany and  the  said  Colwell,  bearing  even  date  with  the  said  mort- 
gage, and  the  said  Fulton  covenants  that  the  proceeds  from  said  re- 
leases shall  be  paid  to  the  said  Colwell  on  account  of  the  principal 
sum  of  the  above-mentioned  consideration,  and  that  all  money  due 
from  any  lease  of  the  mortgaged  lands,  or  arising  from  sales  of 
wood,  coal,  stone,  or  other  product  of  said  lands,  shall  also  be  ap- 
plied as  payment  on  account  of  the  said  consideration  of  the  said 
agreement.  And  it  was  further  agreed  that,  as  soon  as  practicable 
after  the  execution  of  the  contract,  the  said  Colwell  should  assign 
to  the  said  Fulton,  by  a  proper  deed  of  assignment,  the  said  bond 
and  mortgage,  and  the  said  Fulton  should  thereupon,  immediately 
and  contemporaneously,  reassign  the  same  to  the  said  Colwell,  as 
collateral  security  for  the  faithful  performance  by  the  said  Fulton 
of  his  promises  and  covenants  in  the  said  agreement  contained.  It 
is  then  provided  that  "all  moneys  received  by  the  said  Colwell  on 
account  of  principal  or  interest  of  the  said  mortgage,  or  derived 
from  releases  of  the  mortgaged  lands,  from  the  sales  of  land  in 
case  of  a  foreclosure  of  the  said  mortgage,  and  the  purchase  of 
the  mortgaged  lands  therein,  as  hereinafter  provided,  and  all  money 
received  under  the  provisions  of  the  last  preceding  clause  of  this 
agreement,  shall  be  credited,  as  well  on  account  of  the  principal 
and  interest  of  the  said  mortgage  as  on  account  of  the  consideration 
of  $178,442.00  and  interest  thereon,  the  consideration  of  this  agree- 
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ment";  this  sum  being  the  balance  of  the  stated  consideration  in 
said  agreement  of  $193,442,  after  deducting  the  $15,000  to  be  paid 
upon  the  execution  of  the  agreement.  The  bill  then  alleges  that 
at  the  time  of  the  making  of  the  agreement  the  complainant  paid 
to  the  said  Colwell  the  sum  of  $15,000,  as  required  in  said  agree- 
ment, and  received  from  the  said  Colwell  a  deed  for  the  said  2,500 
acres  of  land,  known  as  the  "Twenty  Acre  Lots,"  and  an  assign- 
ment of  the  shares  of  stock  in  said  agreement  mentioned,  and  that 
until  the  month  of  March,  1894,  complainant  paid  monthly  to  'the 
said  Colwell  the  sum  of  $500,  as  it  became  due  under  the  first  clause 
of  said  agreement,  and  that  thereafter,  and  until  the  giving  of  the 
notice  hereinafter  mentioned,  there  became  due,  under  said  agree- 
ment, $500  for  each  of  the  months  of  March,  April,  May,  June, 
July,  and  August  in  the  year  last  aforesaid,  which  said  sums  com- 
plainant was  ready  to  pay,  but  was  prevented  from  paying,  because, 
in  the  said  month  of  March,  the  said  moneys  were  attached  in  com- 
plainant's hands,  on  attachment  suits  brought  against  the  said  Col- 
well; that  in  August,  189^,  complainant  notified  the  said  Colwell, 
in  writing,  that  he  elected  to  terminate  and  retire  from  what  he 
calls  the  option  of  purchase  contained  in  said  agreement,  but  that 
the  said  Colwell  claims  that  the  said  agreement,  so  far  as  it  re- 
lates to  said  mortgage,  was  not  an  option,  but  binds  complainant 
to  pay  absolutely  to  the  said  Colwell  the  said  sum  of  $178,442,  with 
interest  thereon  from  the  date  of  said  agreement,  at  or  before  the 
expiration  of  10  years  from  said  date,  and  to  pay  monthly  install- 
ments of  $500  each  and  every  month  from  and  after  said  date,  to 
be  credited  on  account  of  interest  on  said  principal  sum  of  $178,442, 
until  said  principal  sum  should  be  paid  in  full.  Paragraphs  9  and 
10  in  the  bill  then  charge  as  follows: 

"(9)  That  it  was  the  intention  and  understanding  both  of  your  orator  and 
the  said  Charles  R.  ColweU,  at  the  time  said  contract  was  prepared  and 
executed,  that  the  same  should  and  did  give  to  your  orator  a  mere  option, 
at  his  election,  to  buy  the  said  mortgage  for  the  price  and  in  the  manner 
hereinbefore  stated,  and  that  your  orator  should  not  be  personally  bound  In 
case  he  should  elect  not  to  take  the  said  mortgage,  and  that,  If  the  said 
contract  expresses  in  any  wise  a  contrary  intention,  It  is  due  to  a  mutual 
mistake  on  the  part  of  both  your  orator  and  the  said  Charles  R.  Colwell 
in  preparing  and  executing  the  same.  And  your  orator  further  shows  that, 
on  referring  to  the  said  conti*act,  it  appears  that  the  same  is  ambiguous, 
and  does  not  fully  and  clearly  express  the  real  agreement  between  the 
parties  as  above  stated,  and  that  there  are  some  words  and  phrases  con- 
tained therein  which  may  indicate  an  intention  that  your  orator  should  be 
held  to  the  said  Colwell  personally  bound,  which  words  are  iuuppropriate 
and  improper  to  express  the  real  and  true  agreement  between  your  orator 
and  the  said  Colwell,  as  before  stated. 

"(10)  That  the  said  agreement  should  be  reformed  In  this  honorable  court 
fio  as  to  clearly  and  properly  express  the  true  intent  and  agreement  of  the 
parties  as  above  set  forth." 

In  their  answer  the  defendants  "deny  that  there  is  any  ambiguity 
in  the  said  agreement,  that  it  does  not  properly  express  the  inten- 
tion and  agreement  of  the  parties  at  the  time  of  its  execution,  and 
that  there  was  any  mutual  mistake  or  misunderstanding  as  to  its 
terms."  From  the  testimony  in  the  record,  it  appears  that  the  par- 
ties to  the  agreement  set  forth  in  the  pleadings  had  a  preliminary 
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agreement  in  writing,  dated  the  5th  of  July,  1892,  in  which  the  said 
Fulton  agreed  to  purchase  from  the  said  Colwell  the  $340,000  mort- 
gage at  about  one-half  of  its  face  value,  if  so  much  should  be  real- 
ised from  sales  of  the  mortgaged  premises  applicable  to  the  pay- 
ment of  the  said  mortgage,  and  it  contained  a  guaranty  on  the 
part  of  the  said  Fulton  that  the  amount  of  said  sales  should  not 
fall  short  of  the  sum  of  $100,000,  said  amount  to  be  paid  within  10 
years  from  the  date  of  the  agreement,  with  the  provision  for  the 
payment  of  the  $500  a  month  as  interest  on  the  said  $100,000,  with 
adjustment  of  the  amount  in  case  payment  of  the  said  sum  of  $100,- 
ooOj  or  part  thereof,  should  be  anticipated.  It  was  understood  that 
this  agreement  was  to  be  provisional,  and  should  be  embodied  in 
a  more  formal  agreement,  thereafter  to  be  drawn  under  the  direc- 
tion of  the  respective  counsel  of  the  parties.  It  was  accordingly 
submitted  to  Mr.  Abbott  and  Mr.  Day,  counsel  for  Colwell  and  Ful- 
ton, respectively,  with  a  request  that  each  of  them  should  prepare 
a  draft  of  a  contract,  based  on  the  terms  of  that  of  July  5th.  This 
was  done,  and  a  meeting  was  arranged  for  at  the  office  of  Mr.  Ful- 
ton, in  New  York,  in  which  he  and  Colwell  and  Mr.  Day,  as  coun- 
sel for  Fulton,  were  present.  The  drafts  of  both  Abbott  and  Day 
were  read,  and  Mr.  Fulton  and  his  son  and  Mr.  Day  testify  that 
he  (Fulton)  objected  to  any  absolute  agreement  to  pay  $100,000, 
and  declared  that  he  had  not  intended  and  was  not  willing  to  pur- 
chase Mr.  Colweirs  mortgage,  or  to  become  bound  to  pay  any- 
thing absolutely;  that  he  only  wanted  an  option,  and  would  sign 
for  nothing  else,  and  had  not  understood  the  contract  of  July  5th 
as  anything  more;  although  the  last-named  preliminary  contract 
contained  such  an  absolute  engagement  on  Fulton's  part,  in  unequi- 
vocal terms,  and  the  draft  made  by  Mr.  Day,  as  counsel  for  Ful- 
ton, and  that  made  by  Mr.  Abbott,  as  counsel  for  Colwell,  contained 
the  same.  These  drafts  were  exchanged  by  them,  and  seem  to  have 
been  satisfactory,  and  were  believed  by  them  to  be  substantially  a 
correct  formulation  of  the  agreements  of  the  parties.  The  parties 
thereupon  began  to  negotiate  anew,  and  continued  their  negotia- 
tions through  the  day  and  into  the  evening.  They  then  adjourned 
to  Mr.  Fulton's  house  in  the  country,  where  a  substantial  agree- 
ment was  announced  to  have  been  reached,  and  Mr.  Day,  counsel 
for  Mr.  Fulton,  undertook  to  put  it  in  writing,  and  was  all  the  even- 
ing preparing  his  notes  for  that  purpose.  ^Ir.  Colwell  testifies  that 
neither  in  the  negotiations  at  the  New  York  office,  nor  at  the  house, 
nor  at  any  time  before  the  signing  of  the  agreement,  was  the  word 
"option"  used  by  Mr.  Fulton,  nor  did  he  (Colwell)  have  any  thought, 
purpose,  or  intention  of  signing  an  agreement  merely  giving  him 
(Fulton)  an  optional  right  to  take  the  mortgage.  Day,  Fulton's 
counsel,  testifies  that  at  the  house  they  continued  their  work  on  the 
two  agreements  that  had  been  submitted  until  about  11  o'clock  at 
night ;  that  he  had  the  drafts  on  different  slips  of  paper,  and  under- 
stood that  everything  had  been  settled,  except  having  it  written 
out  on  the  typewriter,  which  was  done  the  next  morning;  that,  after 
it  was  so  written,  he  (Mr.  Day)  brought  the  agreement,  and  it  was 
read  over,  paragraph  by  paragraph,  to  the  parties.     Colwell  made 
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some  further  obiections,  and  to  meet  them  an  additional  paragraph 
was  inserted.  The  testimony  of  Mr.  Day  and  of  Mr.  Fulton  agrees 
with  that  of  Mr.  Colwell  that  the  contract  as  written  was  accepted 
by  all  parties  as  expressing  their  agreement,  although  they  both 
declare  that  it  was  intended  that  merely  an  option  should  be  given 
to  Fulton  to  buy  the  $340,000  mortgage  within  10  years  for  $178,- 
442;  he  in  the  meantime,  and  until  the  option  was  exercised,  pay- 
ing $500  a  month  to  Colwell.  Colwell  testified,  in  support  of  the 
allegation  to  his  answer,  that  no  such  option  was  agreed  upon  or 
intended  by  him,  and  that  the  contract  as  written  expressed  the 
understanding  of  all  the  parties.  This,  and  the  testimony  that  the 
contract  was  executed  as  to  those  things  which  required  immediate 
performance  (such  as  the  payment  of  the  $15,000,  and  the  delivery 
of  the  deeds  for  the  2,500  acres  of  land,  and  the  transfer  of  the 
4,000  shares  of  stock),  and  that  the  payments  of  $500  a  month  con- 
tinued for  two  years,  constitute  the  case  before  us,  except  that  it 
was  testified  in  behalf  of  the  defendant  Colwell  that  Fulton  had 
endeavored  to  get  Colwell  to  take  the  company  called  the  "Wey- 
mouth Manufacturing  Company"  in  place  of  his  individual  responsi- 
bility, and  that  he  (Fulton)  expressed  himself  as  anxious  to  be  re- 
leased from  that  responsibility,  and  that  several  interviews  or  con- 
versations of  this  kind  took  place  in  which  Mr.  Fulton  never  said 
or  suggested,  in  terms  or  substance,  that  his  obligation  to  pur- 
chase the  mortgage  was  optional,  and  not  binding  upon  him.  This 
was  testified  to  by  an  independent  witness,  who  also  had  had  such 
conversations  with  Mr.  Fulton,  and  was  present  at  the  confer- 
ences between  Mr.  Fulton  and  Mr.  Colwell.  This  was  six  or  eight 
months  before  Colwell  received  the  notice  from  Fulton  terminating 
the  agreement  on  the  ground  that  he  had  an  option  so  to  do. 

The  jurisdiction  of  a  court  of  chancery  to  relieve  against  a  mu- 
tual mistake,  whereby  a  written  instrument  is  so  drawn  as  to  ex- 
press a  meaning  contrary  to  the  intention  of  the  parties,  is  well 
settled,  and  dates  from  an  early  period  in  the  development  of  equi- 
tably remedies.  In  the  exercise  of  such  a  jurisdiction,  the  relief 
administered  by  the  court  will  extend  to  the  cancellation  of  a  con- 
tract, or  to  its  reformation,  so  as  to  make  it  conform  to  the  precise 
intent  of  the  parties.  The  mistake  for  which  such  jurisdiction  may 
be  invoked  is  commonly  one  of  fact,  though  it  may  be  exercised  in 
the  case  of  a  mistake  of  law,  owing  to  which  the  agreement  as  writ- 
ten does  not  fulfill  or  violates  the  manifest  intention  of  the  parties 
thereto.     Hunt  v.  Rousmaniere's  AdmVs,  i  Pet.  i,  7  L.  Ed.  27. 

Before  such  relief  can  be  granted,  however,  the  party  invoking  . 
the  interference  of  the  court  must  show  with  entire  clearness  that 
the  mistake  alleged  has  been  made,  and  that  it  was  mutual;  that 
is,  it  must  clearly  be  shown  that  the  minds  of  the  parties  had  met 
as  to  certain  matters,  and  that  the  paper,  as  written,  failed  to  ex- 
press that  agreement.  The  denial  of  the  defendant  of  the  existence 
of  any  mistake  is  not  sufficient  to  defeat  the  claim  of  the  other 
party  to  the  contract,  but  in  such  case  it  will  rest  upon  the  com- 
plainant to  clearly  prove  a  real  agreement  between  the  parties  which 
the  written  instrument  fails  to  express  or  violates.    In  the  case  be- 
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fore  us  we  do  not  think  the  complainant  has  complied  with  this 
requirement,  in  that  he  has  failed  to  clearly  show  that  the  result 
of  the  negotiations  between  the  parties,  on  the  i6th  of  August,  1892, 
extending  through  the  entire  day  and  evening,  resulted  in  an  agree- 
ment which  was  not  expressed  by  the  instrument  signed  the,  next 
morning.  While  there  was  much  testimony  as  to  objections  by 
Mr.  Fulton,  during  the  course  of  the  negotiations,  to  making  an 
absolute  agreement  to  pay  $178442  for  Colwell's  mortgage,  and  as 
to  his  assertion  that  he  intended  only  to  reserve  to  himself  an  op- 
tion in  that  respect,  there  is  no  clear  and  satisfactory  evidence  that, 
at  the  end  of  the  long  day's  conference  over  the  terms  of  the  agree- 
ment, or  the  next  morning,  when  it  was  signed  in  typewriting,  the  con- 
tract, as  written,  expressed  other  than  the  final  agreement  of  the 
parties  thereto.  This  failure  on  the  part  of  the  complainant  is 
emphasized  by  the  testimony  (denied,  it  is  true,  by  complainant) 
that  he,  the  complainant,  had  sought,  some  months  prior  to  his 
notice  dated  August  28,  1894,  to  be  released  by  Colwell  from  the 
obligations  of  his  contract  to  purchase  the  mortgage,  and  that  in 
those  interviews  with  Colwell  and  another  independent  witness  to 
the  same  eflfect  nothing  was  said  by  Fulton  as  to  his  having,  under 
the  contract,  merely  an  option  to  purchase  within  10  years;  also 
by  the  fact  that  the  preliminary  agreement  of  July  5,  1892,  and  the 
drafts  of  permanent  contracts,  made  by  the  respective  counsel  for 
the  two  parties,  in  pursuance  of  what  they  conceived  the  intention 
of  the  parties  to  be,  all  contained  an  absolute  provision  for  the 
payment  of  a  sum  of  money  at  all  events,  in  consideration  of  the 
assignment  of  the  mortgage,  although  this  sum  was  $100,000  in- 
stead of  $178,442.  It  is  also  not  without  significance  that  Fulton's 
counsel,  Mr.  Day,  was  not  only  present,  but  assisted  in  the  con- 
duct of  the  negotiations,  on  the  i6th  of  August,  1892,  and  actually 
put  the  contract  into  the  shape  in  which  it  now  appears.  It  is  not 
disputed  that  it  was  read  over,  paragraph  by  paragraph,  to  both 
parties  before  signing,  and  that  Mr.  Colwell  was  the  only  one  who 
insisted  upon  a  change,  by  the  insertion  of  the  twelfth  and  last  para- 
graph in  the  written  agreement,  by  which  the  parties  bind  them- 
selves to  the  due  performance  of  the  covenants  and  agreements  in 
said  contract  contained,  in  the  sum  of  $178,442,  the  exact  amount 
of  the  consideration  to  be  paid  for  the  mortgage,  "said  sum  to  be 
a  lien  upon  said  bond  and  mortg;age  and  shares  of  stock,  and  to 
be  considered  as  liquidated  damages." 

Under  the  circumstances,  no  question  of  fraud  respecting  either 
the  preparation  or  execution  of  the  contract  was  or  could  be  raised, 
and,  to  use  the  language  of  the  learned  judge  in  the  court  below, 
"as  the  case  is  presented  it  is  impossible  for  the  court  to  say  that 
the  proof  of  a  mutual  mistake  is  so  clear,  satisfactory,  and  free 
from  doubt  as  to  entitle  the  defendant  to  the  relief  prayed  for." 

The  decree  of  the  court  below  is  therefore  affirmed* 
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DADY  et  al.  v.  GEORGIA  &  A.  RY.  et  aL 

(Circuit  Court,  E.  D.  Georgia,  S.  D.    January  27,  1900.)- 

1«  C0X7RT8— Several  Actionb— Jurisdiction. 

Where  a  railway  system,  composed  of  several  companies,  with  con- 
tinuous lines,  extending  through  several  states,  is  sued  by  the  same 
stocltholder  or  his  privies  in  separate  proceedings  In  different  judicial 
districts  of  the  United  States,  to  defeat  consolidation  and  break  up  the 
system,  a  proper  regard  for  the  dignity  and  authority  of  the  United 
States  courts  demands  that  the  controversy  should  be  disposed  of  In  the 
first  United  States  court  having  sufficient  Jurisdiction  of  the  parties  and 
cause  of  action. 

2.  Same. 

In  the  matter  under  consideration  it  appears  that  the  complainant  and 
those  acting  with  him  have  presented  bills  In  several  circuit  courts  of 
the  United  States  along  the  line  of  the  respondent's  system,  seeking  to 
take  the  chances  of  a  possible  difference  of  judicial  opinion,  when  the 
rights  in  controversy  could  have  been  properly  determined  In  the  circuit 
court  of  the  United  States  for  the  Fourth  circuit,  sitting  in  the  Eastern 
district  of  Virginia.    The  evil  of  this  practice  discussed. 

8.  Same— Temporary  Injunction. 

There  are  cases  where  each  court  must  exercise  Its  independent  juris- 
diction and  render  Its  Independent  decree,  but  it  should  be  a  very  strong 
case  which  would  justify  a  court  of  the  United  States  to  grant  a  tem- 
porary Injunction  when  given  sufficiently  to  understand  that  another 
such  court,  with  concurrent  jurisdiction,  upon  a  plenary  bill,  has  full 
charge  of  the  same  controversy,  between  the  same  parties  or  their 
privies,  or  has  refused  such  an  injunction. 

i. .  Railroads— Consolidation. 

Under  the  general  railway  law  of  Georgia,  proper  corporate  action 
for  the  purpose  of  merger  and  consolidation  of  railroads  is  a  majority 
vote  of  the  stock  of  the  corporation.  Code  Ga.  §  2179;  Alexander  v.  Rail- 
road Co.,  33  S.  E.  866,  108  Ga.  151. 

&  Same— Voting  Trust— Merger. 

Where  an  officer  of  a  corporation  Is  also  a  member  of  a  voting  trust, 
a  merger  or  consolida:tion  brought  about  through  his  vote  is  not  neces- 
sarily void;  but  the  burden  is  on 'the  Interest  for  which  he  acts  to  show 
that  the  transaction  was  free  from  any  taint  of  wrongdoing,  bona  fide, 
lawful,  and  for  a  fair  consideration  to  the  parties  at  Interest 

0.  Same- Creation  op  Monopoly. 

Where  separate  lines  of  railway  start  out  at  a  right  angle  from  a  sea- 
port, transport  freight  and  passengers  from  widely-separated  sections  of 
two  states,  and  no  point  on  either  road  can  be  reached  in  any  reasonable 
time  by  a  passenger  starting  out  on  the  other,  such  consolidation  does 
not  tend  to  defeat  competition  and  create  monopoly  merely  because  both 
lines  cross  two  shallow  rivers,  on  which  steamboats  carrying  freight  and 
passengers  occasionally  ply.  This  Is  especially  true  since  the  streams  in 
question  are  also  spanned  by  three  other  strong  railway  systems. 

7.  Same— Injunction. 

The  injunction  sought  In  this  case  refused. 
(Syllabus  by  the  Court.) 

Joseph  M.  Terrell,  Atty.  Gen.  of  Georgia,  Marion  Erwin,  and  Mor- 
ris Brandon,  for  complainants. 

Walter  G.  Charlton,  John  A.  Henderson,  and  Boykin  Wright,  for 
respondents. 
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SPEER,  District  Judge.  The  complainants,  who  are  citizens  of 
New  York,  seek  an  injunction  against  J.  Skelton  Williams  and  oth- 
ers in  order  to  defeat  measures  for  the  consolidation  or  merging  of 
the  Seaboard  Air  Line  System  with  the  Georgia  &  Alabama  Rail- 
way, a  corporation  of  this  state,  and  the  Florida  Central  &  Peninsular 
Railway,  a  corporation  of  this  state  and  of  the  state  of  Florida.  The 
respondent  Williams  and  his  associates  control  by  means  of  an  agree- 
ment constituting  a  voting  trust  a  great  majority  of  the  stock  of 
these  companies,  and  it  is  the  purpose  of  Williams  and  his  associates 
to  merge  the  several  properties  into  a  through  line  from  Richmond 
or  Washington  City,  running  southward  through  the  states  of  Vir- 
ginia, North  Carolina,  South  Carolina,  Georgia,  Florida,  and  Ala- 
bama, in  order  to  control  as  far  as  may  be  the  traffic  of  those  states, 
and  the  great  increase  in  the  transportation  of  freight  and  passengers 
which  it  is  anticipated  will  result  from  the  relations  of  this  country 
with  Cuba  and  Porto  Rico,  and  from  the  more  general  and  intimate 
connection  with  the  other  West  India  islands  which  may  result  from 
our  changed  political  relations  with  the  islands  mentioned.  The  two 
persons  who  appear  as  complainants  are  apparently  the  owners  of 
200  shares  of  stock  in  the  Georgia  &  Alabama  Railway.  They  insist 
that  they  are  entitled  to  an  injunction  for  the  reason  that  the  defend- 
ant Williams  is  the  president  of  the  Florida  Central  &  Peninsular 
Railway  Company  and  of  the  Georgia  &  Alabama  Railway,  and  that 
he  thus  holds  fiduciary  positions  which  conflict  the  one  with  the 
other ;  that  large  pecuniary  benefits  are  to  flow  to  him  and  his  asso- 
ciates as  a  result  of  the  proposed  merger  or  consolidation ;  that  the 
terms  of  the  agreement  constftuting  the  voting  trust  do  not  authorize 
the  trustees  who  are  defendants  to  vote  for  the  consolidation  of  the 
Georgia  &  Alabama  with  the  feeaboard  Air  Line  and  with  the  Florida 
Central  &  Peninsular  Railway  Company ;  that  these  roads  cannot  be 
consolidated,  because  there  is  no  actual  physical  connection  between 
any  of  the  lines  of  the  Seaboard  Air  Line  and  the  lines  of  the  Georgia 
&  Alabama;  that  the  consolidation  would  be  contrary  to  public 
policy,  because  the  Georgia  &  Alabama  and  the  Florida  Central 
&  Peninsular  Railways  are  competitive,  and  any  contract  which  would 
result  in  the  control  of  the  stock  would  be  in  violation  of  section 
5800,  par.  4,  of  the  constitution  of  Georgia.    This  provides : 

"The  general  assembly  of  this  state  shall  have  no  power  to  authorize  any 
corporation  to  buy  shares  of  stock  in  any  other  corporation  in  this  state 
or  elsewhere,  or  to  make  any  contracts  or  agreement,  whatever,  with  any 
such  corporation  which  may  have  the  eflfect,  or  be  intended  to  have  the 
effect,  to  defeat  or  lessen  competition  in  their  respective  businesses,  or  to 
encourage  monopoly;  and  all  such  contracts  and  agreements  shall  be  illegal 
and  void." 

Complainants  further  insist  that  the  scheme  of  the  defendants  can- 
not be  carried  out  for  the  consolidation  or  merger  of  these  companies 
without  the  unanimous  vote  of  the  stockholders  of  the  Georgia  & 
Alabama  Railway. 

It  has  appeared  sufficiently  for  the  purposes  of  this  hearing  that 
the  substantial  objections  to  the  proposed  consolidation  have  been 
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presented  in  two  other  proceedings  in  equity.  One  of  them  was 
begun  in  the  circuit  court  of  the  United  States  for  the  Eastern  district 
of  Virginia  (Ryan  v.  Williams,  lOO  Fed.  172,  177),  and  the  other  in  the 
circuit  court  of  the- United  States  for  the  Eastern  district  of  North 
Carolina.  In  both  of  these  cases  an  effort  was  made  to  obtain  an 
injunction  against  the  proposed  merger  and  consolidation.  This 
was  attempted  by  different  stockholders,  it  is  true,  and  against  cor- 
porations constituting  a  part  of  the  system  of  the  Seaboard  Air 
Line,  which  are  not  made  defendants  in  this  case;  but,  while  the 
records  in  these  cases  have  not  been  produced  in  their  entirety, 
enough  has  been  brought  before  the  court  at  the  instance  of  the 
complainant  to  show  that  at  least  in  the  United  States  circuit  court 
for  the  Eastern  district  of  Virginia  there  is  now  pending  against 
the  substantial  defendants  to  thi^  bill  a  hotly  contested  litigation 
between  a  party  or  parties  having  an  equivalent  interest  and  making 
a  common  cause  with  the  complainants  here,  and  that  the  decision 
of  the  controversy  pending  there  would  quite  effectually  conclude 
the  controversy  submitted  here.  •  In  other  words,  it  is  sufficiently 
apparent  to  the  court  that  the  complainant  and  those  acting  with 
him  have  presented  these  bills  in  several  jurisdictions  along  the  line 
of  the  respondent's  system,  thus  seeking  to  take  the  chances  of  a 
possible  difference  of  judicial  opinion  in  each  territorial  division 
where  the  powers  of  a  United  States  circuit  court  have  been  in- 
voked. It  is  even  more  distinctly  apparent,  notwithstanding  the 
fact  that  the  complainant's  counsel  have  submitted  only  a  portion 
of  the  record  of  the  cause  now  pending  in  the  circuit  court  for  the 
Eastern  district  of  Virginia,  that  the  rights  of  all  the  parties  could 
well  be  determined  in  that  jurisdiction,  and  an  effective  and  con- 
clusive decree  there  rendered,  which  would  finally  determine  the 
controversy,  without  subjecting  the  defendants  to  harassing  and  vex- 
atious litigation  in  other  jurisdictions,  and  without  contesting  in 
several  courts  of  concurrent  jurisdiction  a  controversy  which  a  proper 
regard  for  the  dignity  and  authority  of  the  United  States  courts 
would  demand  should  be  contested  and  disposed  of  in  the  first  cir- 
cuit court  having  sufficient  jurisdiction  of  the  parties  and  the  cause 
of  action,  and  in  that  court  alone.  The  gravest  consequences,  in- 
volving enormous  loss,  have  resulted  and  may  result  where  courts 
or  judges  of  concurrent  jurisdiction  ignore  the  salutary  principles  of 
comity,  bring  about  a  conflict  of  authority,  pass  conflicting  orders, 
and  render  conflicting  decisions  on  the  same  facts  and  in  the  same 
controversy.  These  produce  endless  confusion  and  distrust  in  the 
administration  of  the  law,  and  often  reward  parties  who  are  stub- 
bornly litigious,  who  are  endowed  with  greater  resources. for  litiga- 
tion, and  who  not  infrequently  seek  to  use  the  courts  as  pawns  in 
the  game  they  play  oft  the  gigantic  chessboard  marked  by  the  trans- 
portation lines  of  the  country.  An  easy  illustration  of  these  inju- 
rious consequences  may  be  drawn  from  the  case  at  bar.  The  cir- 
cuit court  of  the  Eastern  district  of  Virginia,  it  seems,  has  refused 
an  injunction  on  the  substantial  issues  presented  to  the  court  here. 
Let  us  suppose  that  we  should  grant  the  injunction  which  that 
learned  court  refused.    The  decision  there,  if  appealable,  might  go 
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on  appeal  to  the  circuit  court  of  appeals  of  the  Fourth  circuit ;  the 
decision  here,  to  the  circuit  court  of  appeals  of  the  Fifth  circuit. 
Thus  a  conflict  of  authority,  with  inevitable  loss  to  investors  and 
embarrassment  to  the  public,  might  continue  on  indefinitely. 

In  the  case  of  Freeman  v.  Howe,  24  How.  450,  16  L.  Ed,  749, 
the  supreme  court  of  the  United  States  remarked : 

"A  coort  first  obtaining  Jurisdiction  of  a  cause  has  a  right  to  decide  ervery 
issue  arising  in  the  progress  of  the  cause.'* 

In  commenting  upon  and  somewhat  modifying  this  statement,  the 
court  remarks  in  Buck  v.  Colbath,  3  Wall.  345,  18  L.  Ed.  261 : 

"It  is  scarcely  necessary  to  observe  that  the  rule  announced  is  one  which 
has  been  often  held  by  this  and  other  courts*  and  which  is  essential  to  the 
correct  administration  of  justice  in  all  countries  where  there  is  more  than 
one  court  having  Jurisdiction  of  the  same  matters.  At  the  same  time,  it  is 
to  be  remarked  that  it  is  confined  in  its  operation  to  the  parties  before  the 
court  or  who  may,  if  they  wish  to  do  so,  come  before  the  court  and  have 
a  hearing  on  the  issues  so  to  be  decided." 

Now,  in  the  case  of  Ryan  v.  Williams,  supra,  decided  by  Judge 
Waddill,  above  referred  to,  the  injunction  there  sought,  amopg  other 
things,  to  "prevent  the  consolidation  of  the  Seaboard  Air  Line  Sys- 
tem, containing  some  one  thousand  miles  of  road;  the  Georgia  & 
Alabama  Railway,  four  hundred  and  fifty-seven  miles;  and  the 
Florida  Central  &  Peninsular  Railway,  some  nine  hundred  and  sev- 
enty-eight miles;  aggregating  some  two  thousand  four  hundred 
and  thirty-five  miles."  The  principal  defendants  in 'that  case,  as  in 
this  case,  were  John  Skelton  Williams  and  J.  W.  Middendorf.  The 
plaintiffs  Dady  and  Rider  in  the  case  here  were  privies  with  the 
plaintiff  there,  and  ought  to  have  joined  in  that  suit.  There  are 
many  cases  from  courts  of  high  authority  supporting  this  view.  In 
Craig  V.  Hoge,  95  Va.  275,  28  S.  E.  317,  it  has  been  held  that  "a 
court  will  refuse  to  proceed  in  a  case  after  learning  of  the  existence 
of  a  suit  previously  commenced  in  another  court  of  concurrent  ju- 
risdiction involving  the  same  subject-matter,  during  the  pendency 
of  such  prior  suit."  And  in  Fertilizer  Co.  v.  Prestwood,  116  Ala. 
119,  22  South.  262,  the  court  declared: 

■  "The  fact  that  the  chancery  court  of  one  county  has  acquired  Jurisdiction 
of  the  matter  in  controversy  between  the  same  parties  will  prevent  the 
maintenance  of  a  subsequent  bill  in  the  chancery  court  of  another  county." 

Almost  the  precise  question  now  before  the  court  has  been  de- 
cided with  this  view: 

"A  decree  on  a  bill  by  a  stockholder,  for  the  benefit  of  himself  and  all 
other  stockholders  who  come  in,  to  enjoin  the  consummation  of  an  agree- 
ment of  the  corporation,  is  conclusive  in  a  subsequent  suit  by  auother  stock- 
holder for  the  same  purpose  and  InTOlving  the  same  question,  in  the  absence 
of  fraud  or  collusion." 

Willoughby  v.  Stockyards  Co.,  50  N.  J.  Eq.  656,  25  Atl.  277; 
Water  Power  Co.  v.  Gray,  6  Mete.  (Mass.)  146;  Dewey  v.  Trust 
Co.,  60  Vt.  1, 12  Atl.  224,  6  Am.  St.  Rep.  84;  Dannraeyer  v.  Coleman 
(C.  C.)  II  Fed.  97;  Harmon  v.  Auditor,  123  111.  122,  13  N.  E.  161,  5 
Am.  St.  Rep.  502, 
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In  the  case  of  Southern  Pac.  R,  R.  v.  U.  S.,  i68  U.  S.  48,  18  Sup. 
Ct  18,  42  L.  Ed.  355,  a  cardinal  rule  strongly  illustrating  this  view 
is  stated  as  follows: 

"The  general  principle  announced  In  numerous  cases  is  tbat  a  right,  ques- 
tion, or  fact  distinctly  put  in  Issue,  determined  by  a  court  of  competent 
jurisdiction  as  a  ground  of  recovery,  cannot  be  disputed  in  a  subsequent  suit 
between  the  same  parties  or  their  privies;  and,  even  If  the  second  suit  is 
for  a  different  cause  of  action,  the  right,  question,  or  fact  once  so  deter- 
mined must,  as  between  the  same  parties  or  their  privies,  be  taken  as  con- 
clusively established,  so  long  as  the  Judgment  in  the  first  suit  remains  un- 
modified. This  general  rule  Is  demanded  by  the  very  object  for  which  civU 
courts  have  been  established,  which  is  to  secure  the  peace  and  repose  of 
society  by  the  settlement  of  matters  capable  of  Judicial  determination.  Its 
enforcement  is  essential  to  the  maintenance  of  social  order;  for  the  aid  of 
Judicial  tribunals  would  not  be  Invoked  for  the  vindication  of  rights  of 
persons  and  property,  if,  as  between  the  parties  and  their  privies,  conclusive- 
ness did  not  attend  the  Judgment  of  such  tribunals  in  respect  of  aU  matters 
properly  put  in  issue  and  actually  determined  by  them." 

It  is  true  that  this  authority  relates  exclusively  to  final  judgments, 
but  if  the  final  judgment  of  the  Virginia  court,  as  between  Mr.  Ryan, 
who,  as  a  stockholder,  is  privy  with  the  complainants  here,  would 
conclusively  settle  the  disputed  rights  of  the  parties,  it  seems  clear 
that  this  court  should  give  to  that  court  first  taking  jurisdiction  the 
opportunity  to  decide  it.  It  has  been  said  that  the  rule  which  ob- 
tains among  the  circuit  courts  of  the  United  States,  by  which  a 
decision  in  one  circuit  court  is  followed  entirely  upon  like  facts,  al- 
though between  different  parties,  is  an  extension  of  the  doctrine  of 
res  judicata.  This,  perhaps,  would  not  be  contended,  however,  in 
this  case,  where  the  complainants  here  and  in  the  circuit  court  of 
Virginia  are  stockholders  in  the  same  interest.  But  even  where 
the  parties  are  different  the  rule  has  been  approved  as  convenient, 
and  as  one  which  saves  litigation,  and  which  tends  toward  the  unity 
of  decision  among  the  federal  courts,  other  than  the  supreme  court. 
Office  Specialty  Mfg.  Co.  v.  Winternight  &  Cornyn  Mfg.  Co.  (C. 
C.)  67  Fed.  928.  It  has  been,  moreover,  held  that,  on  motion  for 
preliminary  injunction,  even  greater  effect  is  given  to  the  prior  ad- 
judication than  in  other  cases.  Earl  v.  Southern  Pac.  Co.  (C.  C.) 
75  Fed.  609.  There  are,  indeed,  cases  where  each  court  must  ex- 
ercise its  independent  jurisdiction,  and  render  its  independent  de- 
cree ;  but  it  should  be  a  strong  case  which  would  justify  a  court  of 
the  United  States  in  granting  an  injunction  affecting  great  inter- 
ests, when  given  sufficiently  to  understand  that  another  such  court, 
with  concurrent  jurisdiction  upon  a  plenary  bill,  has  full  charge  of 
the  same  controversy  between  the  same  parties  or  their  privies,  or 
has  refused  such  an  injunction.  Let  us  see  if  this  is  a  case  of  that 
strong  and  controlling  character. 

There  are  several  grounds  upon  which  complainants  insist  that 
they  are  entitled  to  relief.  The  first  is  that  it  requires  the  unanimous 
consent  of  the  stockholders  of  the  Georgia  &  Alabama  Railway, 
before  the  complainants  can  be  permitted  to  consolidate  or  merg^ 
that  company  with  the  Seaboard  Air  Line  or  the  Florida  Central  & 
Peninsular.  In  support  of  this  proposition  they  cite  the  case  of 
Alexander  v.  Railway  Co.,  decided  by  the  supreme  court  of  the 
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State  of  Georgia,  and  reported  in  33  S.  E.  866.  There  the  defend- 
ant company  was  enjoined  from  building  a  belt  line  railroad,  when 
it  had  no  authority  in  its  charter  to  do  so.  The  court  held  in  that 
case  that  "proper  corporate  action"  was  nothing  less  than  the  unani- 
mous consent  of  every  stockholder.  There,  however,  the  defend- 
ant company  was  not  chartered  under  the  general  railroad  law  of 
the  state ;  and  the  court  in  that  case  held  that,  if  the  road  had  been 
under  that  general  law,,  the  company  could  indefinitely  extend  its 
railroad,  build  branch  roads  from  any  points  on  its  line,  consolidate 
with  any  other  railroad  company,  or  lease  the  property  thereof,  if 
not  a  competing  line,  build  and  operate  steamboats,  etc.  "Cer- 
tainly/' the  court  continues,  "the  original  corporators  of  the  West 
Point  Company  would  never  have  recognized  as  their  own  the  sim- 
ple charter  they  obtained,  after  such  additions  as  these,  and  numer- 
ous others  that  might  be  mentioned,  had  been  added  to  it."  In 
other  words,  the  supreme  court  of  the  state  seems  carefully  to  dis- 
tinguish a  case  like  that  before  them  and  a  case  like  that  before  the 
court;  for  here  the  Georgia  &  Alabama  Railway  is  chartered  un- 
der this  general  law,  and  the  court  adds  that  the  provisions  of  the 
general  railroad  law  are  operative  when  that  law  constitutes  the 
whole  or  a  portion  of  the  railroad  charter.  What,  then,  is  "proper 
corporate  action"  for  the  purpose  of  merger  and  consolidation,  when 
this  is  made  the  policy  of  the  state  by  its  statutory  law  ?  Corporate 
action,  then,  is  the  majority  vote  of  the  corporation.  Cook,  Stock. 
&  S.  (ist  Ed.)  670;  I  Thomp.  Corp.  §  343.  Indeed,  the  elasticity 
and  expensiveness  of  the  statute  of  Georgia  permitting  merger  and 
consolidation  of  railroads  are  probably  not  surpassed  by  that  of  any 
state  in  the  American  Union  or  elsewhere.  It  is  found  in  section 
2179  of  the  Code,  which  is  as  follows : 

**Sec.  2179.  Any  railroad  company  incorporated  under  the  provisions  of 
this  article  shall  have  authority  to  sell,  lease,  assign  or  transfer  its  stock, 
property,  and  franchises  to,  or  consolidate  the  same  with,  those  of  any 
other  railroad  company  incorporated  under  the  laws  of  this  or  any  other 
state  or  of  the  United  States,  whose  railroad  within  or  without  this  state 
shall  connect  with  or  form  a  continuous  line  with  the  railroad  of  the  com- 
pany incorporated  under  this  law,  upon  such  terms  as  may  be  agreed  upon," 
etc. 

Nothing  can  be  added  to  emphasize  the  unequivocal  powers  of 
this  express  legislative  grant.  Nor  is  it  properly  maintainable  that 
because  the  defendant  John  Skelton  Williams  occupies  the  positions 
of  a  member  of  the  voting  trust,  president  of  the  Georgia  &  Ala- 
bama Railway,  and  president  of  the  Florida  Central  &  Peninsular 
Railway  Company,  the  merger  or  consolidation  brought  about 
through  his  instrumentality  should  be  now  enjoined.  The  circuit 
court  of  the  Eastern  district  of  Virginia  likewise  decided  this  ques- 
tion. "The  fact,"  said  Judge  Waddell,  in  his  opinion,  "that  J.  W. 
Middendorf  happened  to  be  a  director  of  the  Seaboard  &  Roanoke 
and  Raleigh  &  Gaston  Railway  Companies,  a  member  of  the  firm 
of  Middendorf,  Oliver  &  Co.,  making  the  purchase  of  this  stock, 
does  not  necessarily  render  the  sale  of  the  stock  to  them  void,  how- 
ever much  it  may  throw  upon  him  and  them  the  burden  of  showing, 
in  order  to  sustain  the  transaction,  that  the  sale  was  free  from  any 
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taint  of  wrongdoing,  bona  fide  made,  and  for  a  fair  consideration." 
Gas  Co.  V.  Berry,  113  U.  S.  322,  5  Sup.  Ct.  525,  28  L.  Ed.  1003; 
Leavenworth  Co.  v.  Chicago,  R.  I.  &  P.  R.  Co.,  134  U.  S.  688, 
707,  10  Sup.  Ct.  708,  33  L.  Ed.  1064;  Thomp.  Corp.  §  4059,  and 
cases  cited. 

As  to  the  contention  of  the  complainant  to  the  effect  that  the  pow» 
ers  granted  by  the  agreement  creating  the  voting  trust  did  not 
authorize  the  consolidation  or  merger  of  the  Georgia  &  Alabama 
Railway  with  the  Florida  Central  &  Peninsular  Railway,  it  is  suflfi- 
cient  to  point  out  that  the  defendant  Williams,  in  his  sworn  answer, 
declares  that  he  and  his  associates  do  not  purpose  to  use  the  powers 
of  said  voting  trust  to  bring  about  such  consolidation.  Since  there 
is  no  evidence  in  the  record  to  contradict  this  answer,  which  has 
on  this  hearing  the  effect  of  evidence  under  oath,  the  court  must 
take  it  as  conclusive.  The  consolidation,  then,  if  attempted,  will 
be  made  in  some  other  way,  and  no  injunction  is  properly  grantable 
on  this  ground. 

Nor  do  I  attach  any  importance  to  the  contention  that  the  Georgia 
&  Alabama  Railway  cannot  consolidate  with  the  Seaboard  Air  Line, 
because  there  is  at  present  no  actual  connection  with  the  two  roads. 
The  statute  upon  this  subject  must  have  a  reasonable  construction. 
The  roads  are  now  separated  by  less  than  a  dozen  miles,  and  it  ap- 
pears that  the  intervening  track  is  being  laid  as  rapidly  as  possible. 

Nor,  in  my  judgment,  is  the  consolidation  and  merger  of  the 
two  roads  contrary  to  the  constitution  of  Georgia,  upon  the  ground 
that  they  are  competitive,  and  because  such  consolidation  might 
tend  to  defeat  competition  and  to  create  monopoly.  The  Georgia 
&  Alabama  and  the  Florida  Central  &  Peninsular  Railways  start 
out  from  Savannah  at  right  angles  to  each  other.  They  serve  to 
transport  freight  and  passengers  from  widely-separated  sections  o! 
two  states.  No  point  on  either  road  can  be  reached  in  any  reason- 
able time  by  a  passenger  starting  out  on  the  other.  It  is  true  that 
they  cross  one  or  two  shallow  rivers  on  which  small  steamboats 
occasionally  ply,  but  there  is  nothing  in  the  proof  or  in  the  conten- 
tion of  counsel  to  satisfy  the  court  that  the  occasional  delivery  of 
freight  by  these  roads  to  the  steamboats  in  question  could  reason- 
ably constitute  a  competitive  business,  in  the  meaning  of  the  law, 
or  that,  if  the  roads  were  under  identical  control,  it  would  tend  to 
create  monopoly.  The  evidence  is  tliat  most,  if  not  all,  the  streams 
in  question  are  spanned  by  the  three  powerful  roads, — ^the  Southern 
Railway  Company,  the  Central  of  Georgia,  and  the  Plant  System; 
and,  if  the  merged  railroads  of  the  defendants  should  attempt  an 
injurious  monopoly  of  the  traffic  on  these  important  navigable 
streams,  one  or  the  other  of  the  three  competitors  would  promptly 
neutralize  the  monopoly.  It  is  not  difficult  to  perceive  that  the 
contemplated  system  of  the  Seaboard  Air  Line,  instead  of  tending 
to  defeat  competition,  must  inevitably  tend  to  preserve  it.  The 
new  system  will  contribute  to  the  transportation  service  of  the  coun- 
try now  so  admirably  served  by  the  Plant  System  and  its  connect- 
ing roads,  and  by  the  great  and  powerful  system  of  the  Southern 
Railway,  and  by  the  Central  of  Georgia  Railway.    Surely,  it  needs 
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no  argument  to  justify  the  statement  that  three  great  railroad  sys- 
tems serving  the  Southern  states  will  do  much  to  prevent  and  make 
impossible,  rather  than  to  create,  monopoly  in  the  railway  trans- 
portation of  these  states,  and  will  do  much  to  prevent  an  injurious 
control,  if  any  such  should  be  attempted,  of  the  vital  functions  of 
the  comnjon  carrier  in  a  territory  which,  with  all  of  its  expanding 
interests,  promises  to  be  richer  than  the  empire  of  Rome  under  a 
Caesar  or  a  Trajan. 

It  is  a  settled  principle  of  equity  that  the  granting  or  refusal  of 
an  injunction  is  to  be  determined  by  the  sound  discretion  of  the 
court;  that  it  will  not  be  granted  where  complainant's  rights  thereto 
are  not  clear,  and  unless  an  injury  more  or  less  irreparable  is  likely 
to  result.  While,  of  course,  all  that  has  been  said  by  the  court  on 
this  occasion  relates  exclusively  to  this  hearing,  which  is  preliminary 
in  its  character,  and  does  not  necessarily  prejudice  the  parties  on 
the  final  hearing,  the  conclusion  that  the  complainants'  rights  are 
apparently  not  clear,  that  no  irreparable  injury  to  them  is  likely  to 
result,  and  that  no  illegal  action  seems  justly  attributable  to  the 
defendants,  obliges  us  to  deny  the  injunction  sought. 


BROWN  et  al.  v.  EQUITABLE  LIFB  ASSUR.  SOO. 

(Circuit  Court,  S.  D.  New  York.    January  6,  1902.) 

Executors— Action  on  Life  Polio y-t-Prior  Adjudication— Claim  Merged  in 
Judgment. 

In  an  action,  by  the  administrators  of  the  estate  In  New  York  of  one 
who  died  in  the  Hawaiian  Islands,  to  recover  on  a  policy  on  the  life  of 
deceased  payable  to  his  administrators,  defendant  pleaded  that  a  prior 
administrator  at  Honolulu,  having  possession  of  the  policy  on  proofs  of 
.  death,  in  a  prior  suit  brought  thereon  in  the  circuit  court  of  the  First 
circuit  of  the  territory  of  Hawaii,  on  appearance  had  recovered  Judg- 
ment against  defendant  for  the  amount  due.  Held,  that  the  cause  of 
action  on  such  policy  merged  in  such  Judgment,  which  is  a  full  defense 
to  plaintiffs'  claim. 

At  Law. 

Edward  D.  O'Brien,  for  plaintiffs. 
Allen  McCuUoh,  for  defendant, 

WHEELER,  District  Judge.  The  plaintiffs  are  citizens  of  North 
Carolina,  appointed  administrators  of  the  estate  in  New  York  of 
David  B.  Smith,  late  of  Honolulu,  in  Hawaiian  Islands,  and  this  suit 
is  brought  to  recover  $25,000  specified-  in  an  insurance  policy  upon 
his  life  held  by  him,  and  payable,  on  proof  of  death,  to  his  executors 
or  administrators  at  the  defendant's  office  in  New  York.  The  de- 
fendant has  pleaded  that  a  prior  administrator  at  Honolulu,  having 
possession  of  the  policy  on  pro9fs  of  death,  in  a  prior  suit  brought 
thereon  in  the  circuit  court  of  the  First  circuit  of  territory  of  Hawaii, 
on  appearance  has  recovered  judgment  against  the  defendant  for  the 
amount  due.    To  this  the  plaintiffs  have  demurred. 

Upon  the  recovery  of  this  judgment  the  administrator  became 
vested  personally  with  the  right  to  enforce  it  there  or  elsewhere  in 
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Other  jurisdictions,  without  profert  of  letters  of  administration. 
Crawford  v.  Witten,  Loflft,  154,  mentioned  in  note  to  Walker  v. 
Witter,  Doug".  4,  was  an  action  in  the  king's  bench  in  England  on 
such  a  judgment  recovered  by  the  plaintiff  as  administrator  in  the 
mayor's  court  at  Calcutta,  in  Bengal.  Talmage  v.  Chapel,  16  Mass. 
71,  was  upon  a  judgment  recovered  by  the  plaintiff  in  New  York  to 
which  the  defendant  pleaded  that  he  had  not  been  appointed  adminis- 
trator in  Massachusetts.     The  court  held  the  plea  bad,  and  said : 

"The  action  Is  on  a  Judgment  already  recovered  by  the  plaintiff,  and  it 
might  have  been  brought  in  his  own  name,  and  not  as  administrator.  For 
the  debt  was  due  to  him,  he  being  answerable  for  it  to  the  estate  of  his 
Intestate;  and  It  ought  to  be  considered  as  so  brought  his  style  of  admin- 
istrator being  merely  descriptive,  and  not  being  essential  to  his  right  to 
recover.  It  is  important  to  tlie  purposes  of  Justice  that  this  should  be  so, 
for  an  administrator  appointed  here  could  not  maintain  an  action  upon  this 
Judgment  not  being  privy  to  it.  Nor  ccjuld  he  maintain  an  action  on  the 
original  contract  for  the  defendants  might  plead  in  bar  the  Judgment  re- 
covered against  them  in  New  York.** 

This  latter  supposition  covers  this  case.  In  Biddle  v.  Wilkins,  I 
Pet.  686,  7  L.  Ed.  315,  which  was  an  action  in  Mississippi  on  a  judg- 
ment in  Pennsylvania  to  which  the  defendant  pleaded  that  he  was  the 
administrator  in  Mississippi,  the  plea  was  adjudged  bad,  and  Mr. 
Justice  Thompson  for  the  court,  after  reviewing  the  cases,  repeated 
that  language  of  the  court  of  Massachusetts.  And  in  Wilkins  v. 
Ellett,  108  U.  S.  256,  2  Sup.  Ct.  641,  27  L.  Ed.  718,  on  a  plea  in  an 
action  in  Tennessee  of  payment  in  Alabama  to  an  administrator 
there,  Mr.  Justice  Gray  said : 

"If  a  debtor,  residing  in  another  state,  comes  into  the  state  in  which  the 
administrator  has  been  appointed,  and  there  pays  him,  the  payment  is  a 
valid  discharge  everywhere.  If  the  debtor,  being  in  that  state,  is  there  sued 
by  the  administrator,  and  Judgment  recovered  against  him,  the  adminis- 
trator may  bring  suit  in  his  own  name  upon  that  Judgment  in  the  state 
where  the  debt  r  resides.  Talmage  v.  Chapel,  16  Mass.  71;  Biddle  v.  Wil- 
kins, 1  Pet  686,  7  L.  Ed.  315." 

Upon  these  principles  the  cause  of  action  is  merged  in  the 
Hawaiian  judgment,  and  the  right  of  recovery  upon  it  here  is  in  that 
administrator,  and  not  in  the  plaintiffs.  There  can  be  but  one  such 
right,  and  that  is  his. 

Demurrer  overruled. 


HOME  LIFE  INS.  CO.  V.  MYERS. 
(Circuit  Court  of  Appeals,  Eighth  Circuit    December  2,  1901.) 

No.  1,456. 

LiFB  Insurance— Application — MATEitrAL  Questions. 

Where  an  applicant  for  life  insurance  agrees  with  the  company  as  a 
consideration  for  such  Insurance  that  he  has  no  proposition  or  negotia- 
tion for  insurance  pending  with  or  under  consideration  by  any  other 
Insurance  company,  and  warrants  that  his  answers  to  questions  relative 
thereto  are  true,  such  agreement  is  on  a  material  matter,  and  will  be 
enforced. 

Hame— Falsity  of  Answers. 

Where  an  application  for  life  insurance  in  defendant  company  bore 
date  July  Ist,  and  policies  were  issued  thereon  September  8th,  and  it 
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was  shown  that  the  applicant  had  applied  to  another  company  for  In- 
surance on  June  28th,  and  obtained  policies  thereon  about  September 
15th,  the  applicant's  negative  answer  to  a  question  In  his  application 
with  defendant  company  as  to  whether  he  had  any  proposition  for  insur- 
ance with  another  company  then  pending  was  false. 

ft.  Same— Amount  Requested— Sbpakatb  Policies  —  Departure  prom  Appli- 
cation. 

Where  an  application  is  made  for  Insurance  In  the  amount  of  $25,000, 
and  the  company  Issues  two  policies  for  |10,000  each  and  one  for  ?5,000, 
each  containing  the  statement  that  It  was  executed  "in  consideration  of 
the  written  and  printed  application  for  this  policy,"  and  each  accepted 
by  the  insured  without  objection,  the  fact  that  one  policy  for  the  whole 
amount  was  not  issued,  instead  of  separate  policies,  is  not  such  a  de- 
parture from  the  application  as  will  relieve  the  applicant  from  agree- 
ments made  therein. 

i.  Same— Construction— Contract  for  Insurance  and  of  Insurance. 

An  application  for  life  Insurance  dated  July  1st  contained  the  ques- 
tions: "What  amount  has  been  paid  to  make  the  insurance  under 
this  contract  binding  from  this  day,  provided  the  application  is  ap- 
proved? Has  conditional  receipt  been  given?  State  the  terms  agreed 
on  for  settlement  of  first  premiums  subject  to  approval  by  the  com- 
pany?" Proper  answers  were  given  thereto.  Policies  were  Issued  in 
accordance  therewith  on  September  8th,  each  reciting  that  it  was  issued 
In  consideration  of  the  ''application  for  this  policy,"  and  they  were 
accepted  by  the  insured.  Held,  that  the  application  and  answers  thereto 
amounted  to  a  contract  for  insurance,  and  not  to  a  contract  of  Insurance 
from  the  date  of  the  application. 

S.  Same— Date  of  Policies— Acceptance  as  Waiver, 

By  accepting  the  contracts  of  insurance  dated  September  8th,  in  full 
satisfaction  of  the  contract  for  insurance,  the  insured  waived  departure 
from  any  provisions  of  the  application,  requiring  the  policies  to  be 
Issued  as  of  the  date  of  application. 

6b  Same— New  or  Modified  Application— Facts  Considered. 

Insured  filed  application  for  life  insurance  with  defendant  company, 
and  underwent  a  medical  examination,  the  results  of  which  were  filled 
out  In  blank  forms  on  the  back  of  the  application.  Owing  to  the 
large  amount  of  insurance  requested,  another  examination  by  a  second 
physician  was  had,  and  the  results  thereof  were  filled  in  on  the  reverse 
side  of  one  of  the  company's  blank  applications.  No  further  application 
from  Insured  was  required,  but  he  filled  in  and  signed  the  blank  form 
Identically  as  the  first,  except  as  to  the  questions:  "Is  applicant  now, 
or  has  he  ever  been,  insured  in  this  or  any  other  company?  Give  name 
and  amount"  "Has  any  proposition  or  negotiation  or  examination  for 
Insurance  been  made  in  this  or  any  other  company  on  which  a  policy 
has  not  been  issued,  or  which,  if  issued,  was  modified  in  amount,  kind, 
or  rates?"  In  the  original  application  the  first  question  was  answered, 
"$15,000  N.  Y.  Life;  $5,000  lodge  assessment;"  the  second,  "No."  In 
the  second  application  the  answers  were  transposed.  Hfld,  that  there 
was  no  contract  between  the  parties  that  the  second  application  should 
constitute  a  new  or  modified  application  for  the  desired  insurance. 

7.  Same— Definite  Answers— Clerical  Mistake. 

The  answer  to  the  question  relative  to  pending  propositions  or  negotia- 
tions for  Insurance  with  other  companies  was  not  rendered  ambiguous 
and  uncertain  by  the  answer  filed  thereto  in  the  second  application,  so 
as  to  impose  on  the  company  the  duty  of  seeking  more  definite  informa- 
tion at  the  risk  of  waiving,  by  failure  so  to  do,  the  requirement  of  any 
information  on  the  subject;  the  transiwsitlon  being  a  clerical  error,  and 
a  negative  answer  being  clearly  Intended. 

8l  Same- Proofs  of  Death— Waiver— Unknown  Defense. 

Requiring  proofs  of  death,  or  treating  for  a  settlement  of  an  Insurance 
policy,  or  otherwise  subjecting  the  claimant  to  expense  Is  not  a  waiver 
of  any  defense  unknown  to  tlie  company  at  the  tim^ 
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In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Kansas. 

ClifTord  Histed  and  W.  H.  Rossington  (William  G.  Low  and  Chas. 
Blood  Smith,  on  the  brief),  for  plaintiff  in  error. 

John  H.  Atwood  and  Chas.  Hayden  (H.  F., Graham,  C.  F.  Hur- 
rel,  and  Sidney  Hayden,  on  the  brief),  for  defendant  in  error. 

Before  SANBORN  and  THAYER,  Circuit  Judges,  and  ADAMS, 
District  Judge. 

ADAMS,  District  Judge.  This  was  an  action  instituted  by  the 
defendant  in  error,  as  administrator  of  the  estate  of  Paul  B.  Swet- 
lick,  to  recover  of  the  Home  Life  Insurance  Company,  plaintiff  in 
error,  the  sum  of  $25,000,  alleged  to  be  due  him  on  three  certain  poli- 
cies of  life  insurance  executed  by  the  insurance  company  upon  the  life 
of  his  intestate.  Many  defenses  were  interposed  to  the  action,  but 
only  one  of  them  will  be  considered  by  us,  as  it  is  decisive  of  the 
case.  The  three  policies  sued  on  (two  for  $10,000  each  and  one  for 
$5,000)  each  read  in  part  as  follows : 

•*The  Home  Life  Insurance  Company,  by  this  policy  of  insurance,  in  con- 
sideration of  the  written  and  printed  application  for  this  policy,  which  is 
hereby  made  a  part  of  this  contract,  and  of  the  payment,*'  etc.,  "does  insure 
the  life  of  Paul  B.  Swetlick,  of  *  *  *,  in  the  amount  of  •  •  •  dol- 
lars." 

The  application  referred  to  in  the  policy,  embodying  certain  state- 
ments and  answers  to  interrogatories,  contains,  over  the  signature 
of  the  insured,  the  following  agreement : 

"I  also  agree  that  all  the  foregoing  statements  and  answers  *  •  •  are 
by  me  warranted  to  be  true,  and  are  offered  to  the  company  as  a  considera- 
tion of  the  contract" 

Question  16  found  in  the  application  is  as  follows:  "Has  any 
proposition  or  negotiation  or  examination  for  insurance  been  made 
in  this  or  any  other  company  or  association  on  which  a  policy  has 
not  been  issued,  or  which,  if  issued,  was  modified  in  amount,  kind, 
or  rates  ?  State  in  what  company,  and  when ;  or,  is  any  other  nego- 
tiation for  insurance  contemplated?"  To  this  question  the  insured 
answered,  "No."  From  the  foregoing  it  appears  that  the  insured, 
among  other  things,  agreed  with  the  company,  as  a  consideration 
for  the  policies  in  question,  that  he  at  that  time  had  no  proposition 
or  negotiation  for  insurance  pending  with  or  under  consideration 
by  any  other  insurance  company.  This  was  a  material  matter,  about 
which  the  company  might  reasonably  require  information,  and  upon 
which  its  action  might  reasonably  depend.  It  was  deemed  so  ma- 
terial by  the  company  that  it  required  from  the  insured  a  warranty 
of  the  truth  with  respect  to  it;  and  the  insured,  for  the  purpose 
of  securing  the  policy,  was  willing  to  make  and  did  make  the  war- 
ranty as  required.  This  agreement,  relating  as  it  does  to  a  mat- 
ter obviously  proper  and  material  for  consideration  by  the  insur- 
ance company  in  determining  whether  it  would  accept  the  proposi^ 
tion  for  insurance  on  the  life  of  the  insured,  would  be  enforceable 
even  if  it  were  not  made  the  subject  of  special  warranty;  but,  be- 
ing so  made,  it  comes  fully  within  the  principles  announced  in  many 
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cases,  and  must  be  enforced.  Jeffries  v.  Insurance  Co.,  22  Wall.  47, 
22  L.  Ed.  833;  Society  v.  Llewellyn,  7  C.  C.  A.  579,  58.  Fed.  940; 
Brady  v.  Association,  9  C.  C.  A.  252,  60  Fed.  727 ;  American  Credit 
Indemnity  Co.  v.  CarroUton  Furniture  Mfg.  Co.,  36  C.  C.  A.  671, 
95  Fed.  Ill ;  Insurance  Co.  v.  Webb,  45  C.  C.  A.  648,  106  Fed.  808. 
The  record  shows  beyond  cavil  or  doubt  that  at  the  time  the  in- 
sured made  the  application  in  question  he  had  an  application  then 
under  consideration  for  insurance  in  the  Northwestern  Mutual  Life 
Insurance  Company  for  $20,000.  The  application  to  the  Home  Life 
Insurance  Company  bears  date  July  i,  1892.  The  three  policies  is- 
sued on  that  application  bear  date  September  8,  1892.  On  June 
28,  1892,  the  insured  made  application  in  writing  for  $20,000  of  life 
insurance  in  the  Northwestern  Life  Insurance  Company,  and  subse- 
quently, about  the  middle  of  September,  two  policies  of  that  com- 
pany, each  for  $10,000,  issued  on  that  application,  were  delivered  to 
the  insured.  Accordingly,  whether  the  application  to  the  Home 
Life  Insurance  Company  is  to  be  treated  as  made  when  signed,  or 
on  a  later  day  when  forwarded  to  the  insurance  company  for  its 
action,  on  either  of  these  dates  and  during  all  the  time  intervening 
an  application  was  pending  and  under  consideration  by  the  North- 
western Mutual  Life  Insurance  Company  for  a  large  amount  of  in- 
surance on  the  life  of  the  insured,  and  his  answer  to  question  16 
was  undoubtedly  false.  Plaintiff's  counsel  appreciate  the  difficulty 
involved  in  this  situation,  and  strenuously  seek  to  avoid  the  result. 
They  pleaded  in  their  reply  that  the  insured,  at  the  time  he  made  the 
application  in  question,  informed  the  agent  of. defendant  company 
that  he  had  made  applications  for  other  and  additional  insurance, 
which  at  that  time  had  not  been  acted  upon,  and  that  the  nonappear- 
ance of  this  fact  in  the  application  was  the  fault  of  the  agent  of  the 
defendant  company,  and  not  that  of  the  insured.  There  is  not  a 
scintilla  of  evidence  to  support  this  plea.  All  the  evidence  of  this 
character  in  the  record  relates  to  the  matter  of  securing  further 
insurance  at  some  time  in  the  future,  and  may  have  been  pertinent 
to  another  phase  of  the  case,  but  does  not  relate  at  all  to  the  matter 
of  pending  negotiations  for  insurance,  which  is  the  subject  involved 
in  the  first  part  of  question  16. 

They  next  contend  that  the  agreements  found  in  the  application 
were  not  binding  on  the  insured,  because  the  policies  were  not  is- 
sited  in  accordance  with  the  terms  of  the  application.  It  is  con- 
tended that,  because  the  application  was  for  a  policy  of  $25,000,  and  . 
because  the  insurance  company  issued  three  policies  for  $10,000, 
$10,000,  and  $S,ooo,  respectively,  aggregating  $25,000,  this  was  such 
a  departure  from  the  terms  of  the  application  as  amounted  to  a  re- 
fusal to  issue  the  policy  as  applied  for,  and  to  a  new  proposition  by 
the  insurance  company  to  the  insured  to  take  the  three  policies  in 
question  on  the  terms  contained  in  them  alone,  without  reference 
to  the  application.  It  is  also  contended  that  by  the  terms  of  the 
application  the  policy  applied  for  was  to  bear  date  July  i,  1892, 
the  date  of  the  application,  or,  at  any  rate,  was  to  be  effective  from 
and  after  that  day;  but  the  policies  actually  issued  bore  date  Sep- 
tember 8,  1892,  and  therefore  that  the  policies  were  not  issued  on 
112P.-« 
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the  application  as  made.  There  is,  in  our  opinion,  no  merit  in  either 
of  these  propositions.  In  the  first  place,  the  application  is  not  for 
one  poHcy  of  $25,000,  but  merely  for  insurance  in  that  amount. 
The  company  accepted  the  proposition,  and  delivered  to  the  insured 
insurance  consisting  of  three  policies,  aggregating  the  amount  de- 
sired. The  policies  were  delivered  to  the  insured  with  the  state- 
ment forming  a  part  of  each  policy  that  it  was  executed  "in  con- 
sideration of  the  written  and  printed  application  for  this  policy." 
The  insured  accepted  them,  without  objection,  as  issued  pursuant 
to  the  application  for  the  same.  Neither  he  nor  any  person  claim- 
ing under  him  can  now  be  heard  to  repudiate  on  such  trifling  grounds 
the  application  so  recognized  by  him. 

We  are  also  of  opinion  that  there  is  no  provision  in  the  application 
clearly  or  by  any  fair  impUcation  requiring  the  policy  or  policies 
to  be  issued  thereupon  to  bear  date  July  i,  1892,  or  to  be  effective 
thereafter.  It  is  true  the  following  question — being  No.  19 — ^appears 
in  the  application,  namely : 

"What  amount  has  been  paid  to  make  the  insurance  under  this  applica- 
tion binding  from  this  day,  provided  the  application  is  approved  by  the  com- 
pany? Ans.  $969.75."  "Has  conditional  receipt  been  given?  Ans.  Yes." 
"State  in  full  the  terms  agreed  upon  for  the  settlement  of  first  premiums 
subject  to  the  approval  of  the  company?  Ans.  Check  given  due  September 
4,  1892." 

This  amounts  at  best  only  to  a  contract  for  insurance,  provided 
the  appHcation  should  be  approved  by  the  company ;  in  other  words, 
a  contract  for  insurance  was  concluded  subject  to  the  condition 
aforesaid.  But  the  contract  of  insurance  usually  expressed  by  a 
policy  was  clearly  not  to  be  made  until  the  application  should  be 
approved  by  the  company,  and  then,  in  the  absence  of  stipulation 
to  the  contrary,  only  within  a  reasonable  time  thereafter.  But,  sup- 
pose it  be  true  that  the  application  contemplated  that  the  insurance 
applied  for,  if  approved  by  the  company,  should  be  effective  after 
July  I,  1892.  The  company  executed  its  policies  bearing  date  Sep- 
tember 8,  1892,  reciting  in  each  of  them  that  they  were  issued  in 
consideration  of  the  "application  for  this  policy,"  and  tendered  the 
same  to  the  insured  as  and  for  the  insurance  applied  for,  and  he 
accepted  the  same  as  issued  on  that  application.  Such  being  the 
case,  we  are  of  opinion  that  the  contracts  of  insurance  were  accepted 
by  the  insured  in  full  satisfaction  of  the  contract  for  insurance,  and 
that  any  trifling  departures  from  the  provisions  of  the  latter  con- 
tract were  thereby  waived  by  him.  The  plaintiff,  claiming  under 
and  through  him,  is  bound  by  his  acts,  and  on  every  principle  of  es- 
toppel cannot  repudiate  his  obligations,  constituting  the  admitted 
consideration  for  the  policy,  and  hold  the  insurer  to  honor  its  obli- 
gation undertaken  for  that  consideration.  The  doctrine  of  waiver 
and  estoppel  both  combine  to  prevent  any  such  inequitable  result. 

The  next  proposition  urged  by  plaintiff's  counsel  to  excuse  the 
false  answer  to  question  16  is  this :  That  the  answer  was  so  ambigu- 
ous and  uncertain  that,  if  the  insurance  company  wanted  more  ex- 
act or  definite  information,  it  should  have  requested  it,  and,  having 
failed  to  do  so,  must  be  held  to  have  waived  the  requirement  of  any 
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information  on  the  subject.  To  appreciate  the  contention  of  coun- 
sel, it  becomes  necessary  to  advert  to  the  proof.  It  appears  that 
after  the  application  was  made  and  signed,  and  on  August  15,  1892, 
a  medical  examination  of  the  applicant  was  made,  the  results  of 
which  were  written  or  filled  out  in  blank  forms  on  the  back  of  the 
application;  that  when  the  application,  with  the  accompanying  re- 
port of  the  medical  examiner,  was  received,  at  the  home  office  of 
the  company  in  New  York,  the  executive  officers  concluded,  and 
so  wrote  its  general  manager  at  Chicago,  that  by  reason  of  the 
large  amount  of  insurance  applied  for  by  the  applicant  the  company 
desired  another  medical  examination  made  by  some  other  good 
physician  of  the  regular  school;  that  accordingly  Mr.  Swetlick, 
the  applicant,  was  subjected  to  a  second  examination.  It  appears 
that  the  general  character  of  the  medical  examination  made  of  ap- 
plicants for  insurance  by  the  defendant  company  was  to  require  of 
the  applicant  and  examining  physician  answers  to  certain  questions 
w-hich  appear  printed  on  the  back  of  forms  of  application  for  insur- 
ance, and  to  require  a  report  thereon  by  the  physician.  When  the 
medical  examiner  undertook  to  make  the  second  examination  pur- 
suant to  the  requirement  of  the  executive  officers  of  the  company, 
he  took  one  of  the  blank  forms  which  the  con:ipany  employed  for 
that  purpose,  and  filled  it  out,  stating  the  results  of  his  examination, 
and  answering  the  several  questions  there  appearing.  This  was 
done  on  September  3,  1892,  and  the  report  is  signed  by  the  second 
medical  examiner  as  of  that  date.  Notwithstanding  the  fact  that 
no  further  application  was  suggested  to  or  required  of  the  applicant, 
nevertheless,  because  the  blank  for  such  application  was  on  the 
reverse  side  of  the  medical  examiner's  form,  the  same  was  signed  by 
the  applicant  with  the  same  date,  abbreviations,  punctuations,  and 
spacing,  as  were  found  in  the  first  applicatio.n,  with  the  exception 
of  answers  to  questions  15  and  16.  In  the  first  application  questions 
15  and  16,  with  their  answers,  are  as  follows : 

"(15)  Is  applicant  now,  or  has  he  ever  been,  Insured  in  this,  or  any  other 
company;  give  name  of  company  and  amount?  Ans.  $15,000.00  N.  Y.  Life; 
$5,000.00  lodge  assessment 

"(16)  Has  any  proposition  or  negotiation  or  examination  for  insurance 
been  made  in  this  or  any  other  company  or  association  on  which  a  policy 
has  not  been  issued,  or  which,  if  issued,  was  modified  in  amount,  kind  or 
rates?  State  in  what  company  and  when;  or,  is  any  other  negotiation  for 
insurance  contemplated?    Ans.  No." 

In  the  so-called  second  application  the  answers  to  these  two  ques- 
tions are  transposed,  so  that  the  answer  "No"  is  made  to  question 
15,  and  the  answer  "$15,000  N.  Y.  Life,  $5,000  lodge  assessment," 
is  made  to  question  16.  The  paper  called  the  second  application 
was  obviously  intended  to  be  merely  a  repetition  or  copy  of  the  first 
application,  and  in  no  sense  the  making  of  a  new  one.  Such  being 
the  case,  neither  the  insurance  company  nor  the  applicant  can  be  held 
to  have  intended  that  the  gratuitous  copying  of  the  first  application 
on  the  back  of  the  required  second  medical  examination  should  con-r 
stitute  a  new  or  modified  application  for  the  desired  insurance.  The 
parties'  minds  never  met  on  any  such  proposition,  and  there  was 
therefore  no  agreement  to  that  effect.    Furthermore,  it  is  obvious 
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from  an  inspection  of  the  second  application  that  there  was  simply  a 
transposition  of  answers  to  the  two  questions  constituting  a  mere 
clerical  error.  Any  other  conclusion  would  involve  the  applicant  in 
a  palpable  falsehood  in  his  answer  to  question  15,  such  as  would  de- 
feat recovery  on  the  policies.  He  answers,  in  the  so-called  second 
application,  that  he  had  never  been  insured  in  any  company,  whereas 
the  fact  is,  as  disclosed  by  his  answer  to  the  same  question  in  the 
first  application,  and  also  by  the  undisputed  evidence  in  the  case, 
that  he  was  then  insured  in  the  New  York  Life  Insurance  Company 
and  in  a  certain  lodge.  Moreover,  the  answer  to  question  16  in 
the  supposed  second  application  is  manifestly  so  inapplicable  and 
irresponsive  to  the  question  as  to  clearly  show  that  it  was  never  in- 
tentionally placed  there.  Taking  these  two  medical  examinations 
with  the  applications  for  insurance  on  the  back  of  them  together,  as 
they  appear,  in  connection  with  the  facts  and  circumstances  attending 
their  execution,  as  already  detailed,  we  think  the  sensible  and  rational 
interpretation  to  be  placed  upon  them,  and  one  upon  which  both 
parties  to  the  contract  acted,  is  that  question  16  was  not  only  an- 
swered in  the  negative,  but  was  intended  to  be  so  answered.  Any 
other  interpretation  involves  a  palpable  contradiction  and  absurdity, 
as  well  as  a  breach  of  warranty,  which  would  be  equally  fatal  to 
plaintiff's  recovery. 

Counsel  for  plaintiff  have  called  our  attention  to  the  case  of  Insur- 
ance Co.  V.  Raddin,  120  U.  S.  183,  7  Sup.  Ct.  500,  30  L.  Ed.  644,  and 
to  a  long  line  of  similar  authorities,  which  hold  that,  when  a  question 
in  an  application  for  insurance  is  imperfectly  but  truthfully  answered 
as  far  as  it  goes,  the  company  to  which  the  application  is  made  is 
deemed  to  have  waived  the  requirement  for  more  perfect  or  accurate 
information  if  it  fails  to  request  it ;  but,  in  our  opinion,  that  line  of  au- 
thority is  totally  inapplicable  to  the  present  case.  Here  there  is 
neither  a  truthful  nor  an  imperfect  answer.  On  the  contrary,  a  false 
answer,  which,  by  the  terms  of  the  contract,  avoids  the  policy. 

The  next  contention  is  that  the  defendant  company  required  proofs 
of  death  from  the  plaintiff,  and  subjected  him  to  some  trouble  and 
expense  in  preparing  the  same,  and  thereby,  under  the  authority  of 
the  case  of  Insurance  Co.  v.  Baker,  27  C.  C.  A.  658,  83  Fed.  647, 
and  cases  therein  cited,  waived  the  right  to  insist  upon  the  breach  of 
warranty  in  question  as  a  defense.  While  it  is  claimed  that  one 
Abernathy,  the  defendant's  agent,  or  the  company  itself,  had  some 
knowledge  of  Swetlick's  habits,  and  of  the  amount  of  insurance 
carried  by  him  at  the  time  it  requested  proofs  of  death,  and  while 
requiring  proofs  of  death  and  subjecting  plaintiff  to  expense  and 
trouble  attending  compliance  with  the  request,  might  preclude  re- 
liance upon  misrepresentations  as  to  his  habits  and  amount  of  insur- 
ance carried  as  a  defense  (as  to  which,  under  the  peculiar  circum- 
stances of  this  case,  we  express  no  opinion),  a  careful  examination  of 
all  the  evidence  fails  to  disclose  that  defendant,  or  any  of  its  agents, 
had  any  knowledge,  at  the  time  it  requested  proofs  of  death,  of  the 
particular  breach  of  warranty  to  which  we  have  confined  our  atten- 
tion. Requiring  proofs  of  death,  or  treating  for  a  settlement,  or 
otherwise  subjecting  the  claimant  to  expense,  is  not  a  waiver  of  any 
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defense  unknown  to  the  company  at  the  time.  Insurance  Co.  v. 
Rosenfield,  37  C.  C.  A.  ^,  95  Fed.  358,  and  cases  there  cited.  The 
record  shows  that  Swetlick,  the  insured,  died  on  November  2,  1892, 
as  a  result  of  a  gunshot  wound,  and  under  such  circumstances  as 
indicate  self-destruction;  that,  although  a  farmer  of  small  meaas, 
and  practically  insolvent,  he  had  negotiated  for  and  secured  within  a 
short  period  of  time  before  his  death  insurance  on  his  life  to  the 
amount,  including  that  sued  for  in  this  action,  of  $87,500.  The  evi- 
dence tended  to  show  that  he  paid  the  first  premiums  on  all  his  poli- 
cies either  by  giving  his  note  to  the  companies  insuring  him,  or  bor- 
rowing the  money  from  others  to  pay  the  same,  and  that  he  was  a 
man  of  intemperate  and  dissolute  habits. 

Besides  the  defense  already  considered,  several  others,  based  on 
the  evidence  just  alluded  to,  charging  fraud  in  securing  the  insurance, 
suicide,  and  breaches  of  warranty  as  to  habits  and  facts  concerning 
insurance  contemplated  by  him,  were  interposed  by  the  defendant 
company.  The  evidence  relating  to  these  defenses  is  voluminous 
and  contradictory,  and  the  numerous  and  interesting  questions  of 
law  arising  thereon  were  ably  argued  by  counsel,  but,  in  the  view 
we  take  of  the  one  question  already  considered,  it  becomes  unneces- 
sary to  express  any  opinion  on  any  of  these  other  questions. 

The  evidence  establishing  the  breach  of  warranty  on  which  we 
place  our  judgment  is  uncontradicted  and  conclusive.  The  trial 
court  therefore  erred  in  refusing  to  give  the  instruction,  requested  by 
the  defendant  at  the  close  of  the  case,  that  upon  all  the  evidence  the 
plaintiff  was  not  entitled  to  recover. 

The  judgment  must  therefore  be  reversed,  and  the  cause  remanded 
for  a  new  trial 


McGBHEE  V.  INSURANCE  CO.  OP  NORTH  AMERICA. 

(Olrcnlt  Court  of  Appeals,-  Fifth  Circuit    January  7,  1902.) 

No.  1.03a 

LiBEi*— PRnriLEOED  Communications— Allegations  in  Pleadings. 

Allegations  In  a  defendants  pleading  Imputing  criminal  or  fraudulent 
acts  to  the  plaintiff,  where  relevant  and  pertinent  as  matters  of  defense. 
— such  as  allegations  charging  the  plaintiff  In  an  action  on  a  fire  In- 
surance policy  with  having  Intentionally  burned  the  Insured  property, 
or  with  having  fraudulently  overstated  Its  value  In  his  proofs  of  loss, — 
are  absolutely  privileged,  and  cannot  be  made  the  ground  of  an  action 
for  libel. 

McCormlck,  Circuit  Judge,  dissenting,  holds  that  the  effect  of  the 
privilege  is  merely  to  relieve  the  publication  from  the  implication  of 
malice,  and  cast  the  burden  of  proving  express  malice  on  the  plaintiff. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  East- 
ern District  of  Louisiana. 

J.  F.  Pierson,  for  plaintiff  in  error. 

Chas.  P.  Fenner  and  E.  B.  Kruttschnitt,  for  defendant  in  error. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 
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PER  CURIAM.  The  suit  of  John  S.  McGehee  v.  The  Insurance 
Company  of  North  America,  No.  12,008,  of  the  docket  of  the  circuit 
court  of  the  United  States,  Eastern  district  of  Louisiana,  was  brought 
to  recover  on  a  fire  insurance  policy.  The  allegations  in  the  an- 
swer filed  in  that  suit,  to  the  effect  that  the  plaintiff  had  intentionally 
burned  or  procured  to  be  burned  the  property,  goods,  and  effects 
claimed  to  have  been  lost,  and  that  in  the  proofs  of  loss  the  plain- 
tiff had  grossly  and  fraudulently  overestimated  their  value,  whereby 
the  policy  had  been  avoided,  were  relevant  and  pertinent  as  matters 
of  defense,  and  are  absolutely  privileged.  See  Townsh.  Sland.  &  L. 
§  221 ;  Folkard's,  Starkie,  Sland.  §  196;  Odgers',Xib.  &Sland.  p.  141 ; 
Wilson  V.  Sullivan,  81  Ga.  238,  7  S.  E.  274;  Gains  v.  Insurance  Co. 
(Ky.)  47  S.  W.  884;  Abbott  v.  Bank  (Wash.)  56  Pac.  376;  Sherwood 
V.  Powell  (Minn.)  63  N.  W.  1103,  29  L.  R.  A.  153,  53  Am.  St.  Rep. 
614;  Jones  V.  Brownlee  (Mo;)  61  S.  W.  795,  53  L.  R.  A.  445;  John- 
son v.*  Brown,  13  W.  Va.  119;  Shelfer  v.  Gooding,  47  N.  C.  181; 
Gardemal  v.  McWilliams,  43  La.  Ann.  457,  9  South.  106,  26  Am.  St. 
Rep.  195- 

The  judgment  of  the  circuit  court  is  affirmed. 

McCORMICK,  Circuit  Judge  (dissenting).  I  do  not  concur  in 
the  decision  of  the  court  in  this  case.  The  rule  which  the  opinion 
announces  is  supported  by  the  decisions  of  the  state  courts  in  cer- 
tain of  the  states,  and  has  been  accepted  by  some  of  the  more  recent 
text  writers.  In  my  opinion,  it  has  nojt  been  approved  by  the  su- 
preme court  of  Louisiana.  I  rest  my  dissent  on  what  I  recognize 
as  the  controlling  authority'  of  the  supreme  court,  announced  in 
the  case  of  White  v.  NichoUs,  3  How.  266,  11  L.  Ed.  591.  In  that 
case  the  supreme  court  propounded  the  law  which,  in  my  opinion, 
is  applicable  to  the  case  before  us,  in  the  following  language : 

"We  have  thus  taken  a  view  of  the  authorities  which  treat  of  the  doc- 
trines of  slander  and  libel,-  and  have  considered  those  authorities  par- 
ticularly with  reference  to  the  distinctl  n'  they  establish  between  ordinary 
instances  of  slander,  written  and  unwritten,  and  those  which  have  been 
styled  *priYileged  communications';  the  peculiar  character  of  which  is  said 
to  exempt  them  from  inferences  which  the  law  has  created  with  respect 
to  those  cases  that  do  not  partake  of  that  character.  Our  examination, 
extended  as  it  may  seem  to  have  been,  has  been  called  for  by  tlie  im- 
portance of  a  subject  most  intimately  connected  with  the  rights  and  happi- 
ness of  individuals,  as  it  is  with  the  quiet  and  good  order  of  society. 
The  investigation  has  conducted  us  to  the  following  conclusions,  which  we 
propound  as  the  law  applicable  thereto:  (1)  That  every  publication,  either 
by  writing,  printing,  or  pictures,  which  charges  upon  or  Imputes  to  any 
person  that  which  renders  him  liable  to  punishment,  or  which  is  calculated 
to  make  him  infamous,  or  odious,  or  ridiculous,  is  prima  facie  a  libel,  and 
implies  malice  in  the  author  and  publisher  towards  the  person  concerning 
whom  such  publication  is  made.  Proof  of  malice,  therefore,  in  the  cases 
Just  described,  can  never  be  required  of  the  party  complaining  beyond  the 
proof  of  the  publication  Itself.  Justification,  excuse,  or  extenuation,  if 
either  can  be  shown,  must  proceed  from  the  defendant  (2)  That  the  de- 
scription of  cases  recognized  as  privileged  communications  must  be  under- 
stood as  exceptions  to  this  rule,  and  as  being  founded  upon  some  apparently 
recognized  obligation  or  motive,  legal,  moral,  or  social,  which  may  fairly 
be  presumed  to  have  led  to  the  publication,  and  therefore  prima  facie  re- 
lieves It  from  that  Just  implication  from  which  the  general  rule  of  the  law 
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is  deduced.  The  rule  of  evidence  as  to  such  cases  is  accordingly  so  far 
changed  as  to  impose  it  on  the  plaintiff  to  remove  those  presumptions 
flowing  from  the  seeming  obligations  and  situations  of  the  parties,  and  to 
require  of  him  to  bring  home  to  the  defendant  the  existence  of  malice 
as  the  true  motive  of  his  conduct.  Beyond  this  extent  no  presumption 
can  be  permitted  to  operate,  much  less  be  made  to  sanctify  the  indulgence 
of  malice,  however  wicked,  however  express,  under  the  protection  of  legal 
forms.  We  conclude,  then,  that  malice  may  be  proved,  though  alleged  to 
have  existed  in  the  proceedings  before  a  court,  or  legislative  body,  or  any 
other  tribunal  or  authority,  although  such  court,  legislative  body,  or  other 
tribunal  may  have  been  the  appropriate  authority  for  redressing  the  griev- 
ance presented  to  it;  and  that  proof  of  express  malice  in  any  written 
publication,  petition,  or  proceeding  addressed  to  such  tribunal  will  render 
that  publication,  petition,  or  proceeding  libel:  us  in  Its  character,  and  action- 
able, and  will  subject  the  author  and  publisher  thereof  to  all  the  conse- 
quences of  libel.  And  we  think  that  in  every  case  of  a  proceeding  like 
those  just  enumerated  falsehood  and  the  absence^  of  probable  cause  will 
amount  to  proof  of  malice." 

The  report  of  the  decision  in  that  case  does  not  note  that  any  of 
the  judges  dissented  from  the  rule  propounded  in  the  opinion.  The 
cases  arose  in  the  District  of  Columbia,  and  were  tried  in  the  circuit 
court  for  that  district.  The  publication  on  which  they  were  based 
occurred  on  the  26th  of  June,  1841,  and  the  actions  were  brought 
on  November  18th  of  that  year.  The  cases  came  on  for  trial  in  No- 
vember, 1842,  and  the  decision  of  the  supreme  court  was  rendered 
in  the  January  term,  1845.  The  court,  as  constituted  when  the  de- 
cision was  rendered,  consisted  of  Mr.  Chief  Justice  Taney  and  Asso- 
ciate Justices  Story,  McLean,  Wayne,  Catron,  McKinley,  Daniel, 
and  Nelson.  In  my  opinion,  the  doctrine  and  authority  of  that  case 
has  not  been  questioned  by  the  supreme  court  in  any  of  its  subse- 
quent decisions. 

The  very  distinguished  counsel  for  the  defendant  in  this  case  urges 
with  zealous  confidence  that  the  case  of  Vogel  v.  Gruaz,  no  U.  S. 
311,  4  Sup.  Ct.  12,  28  L.  Ed.  158,  is  in  conflict  with  the  case  of  White 
V.  NichoUs.  As  I  read  the  opinion  in  the  case  against  Gruaz,  it  not 
only  does  not  expressly  weaken  the  authority  of  White  v.  NichoUs, 
but  there  is  nothing  in  the  opinion  which  by  reasonable  implication 
tends  to  qualify  or  limit,  much  less  renounce,  the  doctrine  and  rule 
propounded  in  White  v.  NichoUs.  I  therefore  hold  that  the  circuit 
court  erred  in  sustaining  the  exception  "no  cause  of  action,"  and  in 
dismissing  the  suit  of  the  plaintiff,  and  that  its  judgment  should  be 
reversed,  and  the  cause  remanded,  with  directions  to  the  circuit  court 
to  award  the  plaintiflE  a  new  trial. 


SCOFIBLD  T.  PENNSYLVANIA  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    January  13,  1902.) 

Na961. 

Carritcrs— Right  to  Stop  Off— Contract— Ticket  as  Eyidekcb  —  Tarinq 
Up  Ticket. 

Wbere  a  railroad  company  agrees  to  transport  a  passenger  between 
specified  points,  with  the  right  to  stop  off  at  an  intermediate  point,  and 
the  ticket  coupon  covering  the  distance  between  such  points^  is  taken 
up  by  the  company's  conductor  before  reaching  the  intermediate  point. 
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over  the  passenger's  objection,  the  fact  that  the  passenger  was  thus 
left  without  written  evidence  of  his  right  to  resume  his  journey  from 
the  place  of  stop-over  gives  the  conductor  of  a  later  train  no  authority 
to  eject  the  passenger,  since  such  right  can  be  founded  on  a  parol  agree- 
ment 

Sl  Same— Expulsion 'OP  Pabsbnoer— Right  of  Action. 

Where  a  railroad  company  agrees  to  transport  a  passenger  between 
specified  points,  with  the  right  to  stop  off  at  an  intermediate  point,  and 
the  ticket  coupon  covering  the  distance  between  such  points  is  taken 
up  by  the  company's  conductor,  over  the  passenger's  objection,  before 
reaching  the  intermediate  point, — ^the  right  to  stop  off  being  denied,— 
the  passenger's  right  of  action  against  the  company  for  breach  of  con- 
tract is  net  thereby  consummated,  so  as  to  deprive  him  of  a  right  of 
action  for  expulsion  from  a  succeeding  train  on  resuming  his  journey 
from  the  place  of  stop-over;  such  expulsion  being  directed  by  the  com- 
pany's agent  after  Investigation. 

8.  Same— Right  to  Resume  Journey  without  Ticket. 

Where  a  railroad  company  agrees  to  transport  a  passenger  between 
specified  points,  with  the  right  to  stop  off  at  an  intermediate  point,  and 
there  is  nothing  on  the  face  of  the  ticket  inconsistent  with  such  priv- 
ilege, nor  any  rule  of  the  company  shown  contrary  thereto,  nor  knowl- 
edge thereof  by  the  passenger,  and  the  company's  conductor,  denying 
the  right  to  stop  off,  takes  up  the  passenger's  coupon  over  his  objection, 
such  passenger  has  a  right  under  his  contract  to  resume  his  journey 
from  the  place  of  stop-over,  though  the  written  evidence  of  such  contract 
is  In  the  hands  .of  the  company,  and  though  the  conductor  has  denied 
his  right  to  stop  off. 

4  Same— CJoNTRiBUTORY  Negligence. 

Where  a  railroad  company  agrees  to  transport  a  passenger  between 
specified  points,  with  the  right  to  stop  off  at  an  intermediate  point,  and 
the  ticket  coupon  covering  the  distance  between  such  points  is  taken  up 
by  the  company's  conductor,  over  the  passenger's  objection,  before  reach- 
ing the  intermediate  point,  and  the  right  to  stop  off  denied,  the  pas- 
senger on  resuming  his  journey  from  the  point  of  stop-over  is  not  guilty 
of  contributory  negligence,  as  a  matter  of  law,  In  attempting  to  ride 
without  a  ticket  on  a  later  train,  from  which  he  was  expelled. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  North- 
ern District  of  Ohio. 

This  is  an  action  sounding  in  tort,  brought  by  the  plaintiff  in  error  against 
the  Pennsylvania  Company,  the  defendant  in  error,  claiming  damages  for 
unlawfully  ejecting  him  from  its  passenger  train  on  its  road  between  Alli- 
ance and  Crestiine,  Ohio,  on  March  6,  1899.  The  case  was  tried  before 
the  court  and  a  jury,  when  testimony  was  adduced  tending  to  show  the 
following  facts:  The  plaintiff,  who  was  a  lawyer  practicing  at  Marion, 
Ohio,  made  a  trip  on  business  to  New  York,  going  by  another  route  than  that 
of  the  defendant's.  Having  completed  his  business  there,  and  wishing  to 
stop  over  at  Alliance  on  his  return,  to  attend  to  some  further  business  there, 
he  applied  to  the  ticket  agent  of  the  defendant  at  New  York,  and  inquired 
whether  he  could  purchase  a  ticket  of  him  from  New  York  to  Marion,  Ohio, 
with  the  privilege  of  stopping  over  at  Alliance,  to  which  the  agent  replied 
in  the  affirmative.  Thereupon  the  plaintiff  purchased  a.  through  ticket,  which 
was  in  the  common  form  for  the  whole  trip;  the  aprent  assuring  him  that 
he  would  have  the  right  to  stop  over  at  Alliance.  The  ticket  bore  coupons 
providing  for  transportation— First,  from  New  York  to  Pittsburg;  second, 
from  Pittsburg  to  Crestiine;  and,  third,  from  Crestline  by  a  distinct  ticket 
over  another  road,  called  the  "Big  4,"  to  Marion.  Soon  after  leaving  New 
York,  when  the  conductor  took  up  the  first  coupon,  the  plaintiff  explained 
to  him  that  he  had  purchased  the  ticket  with  a  privilege  of  a  stop-off  at 
Alliance,  and  the  conductor  wrote  upon  the  ticket,  which  he  withheld  for 
the  night  the  words  **Off  Alliance."  After  leaving  Pittsburg  the  next  morn- 
ing, and  before  reaching  Alliance,  the  plaintiff  called  for  his  ticket    An 
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othec  conductor  was  on  this  train.  On  being  told  by  the  plaintiff  that  he 
wished  to  stop  off  at  Alliance,  and  that  he  made  an  agreement  .when  he 
bought  the  ticket  giving  him  this  prlyllege,  this  conductor  declared  that  he 
had  no  such  right,  and  refused  to  allow  him  the  privilege.  Against  the 
protest  of  the  plaintiff,  he  tore  off  and  retained  the  coupon  running  from 
Pittsburg  to  Crestline,  handing  back  the  ticket  from  Crestline  to  Marlon. 
The  plaintiff  informed  the  conductor  that  he  had  business  requiring  him  to 
stop  off  at  Alliance,  and  should  do  so.  The  plaintiff  left  the  train  at  Alli- 
ance, and,  having  dispatched  his  business,  he  then  took  the  next  train  of  the 
defendant  going  to  Crestline.  When  the  conductor  of  that  train  called  on 
the  plaintiff  for  his  ticket  he  explained  aU  the  circumstances  above  nar- 
rated, and  claimed  the  right  to  ride  through  to  Crestline.  The  conductor 
did  not  assent  to  this,  and  demanded-  his  fare.  The  plaintiff  refusing  to  pay 
It,  the  conductor  telegraphed  to  the  proper  officer  of  his  company  for  In- 
structions, as  follows: 

"MasslUon,  8/6/18d9. 

"F.  Clemens:  Two  passers  boarded  train  at  Alliance  holding  tickets  of 
P.  R.  R.,  Issued  form  D25,  Nos.  8,670  &  8,671,  our  coupons  lifted.  They  claim 
that  they  bought  the  ticket  with  the  understanding  that  they  could  stop 
off  at  Alliance,  and  on  arrival  of  Xo.  9  at  Alliance  got  off.  Their  tickets 
read  Crestline  to  Marlon,  limited  to  March  7.    Please  advise. 

"Altaffer." 

To  this  he  received  the  following  reply: 

"3/6/1899. 

"Altaffer:  Parties  were  informed  that  they  could  not  stop  over.  Collect 
fare.  ••F.  Clemens, 

Thereupon,  the  plaintiff  still  refusing  to  pay  his  fare,  the  conductor.  In 
the  presence  of  a  considerable  number  of  passengers,  putting  his  hand  upon 
his  shoulder,  indicated  that  he  would  compel  him  to  leave  the  train.  No 
violence  was  used,  but  the  plaintiff  left  because  he  knew  there  was  no  alter- 
native. Later  the  plaintiff  returned  to  Marion  by  another  route.  There  was 
a  time  limit  on  the  plaintiff's  ticket,  within  which  it  must  be  used  and  the 
trip  completed.  But  there  was  ample  time  within  it  for  the  stop-off  at 
Alliance,  and  the  plaintiff  would  have  reached  his  destination  In  time  if  he 
had  not  been  put  off  the  train  as  above  stated.  By  the  rules  of  the  company, 
upon  a  question  arising  of  the  character  of  that  between  the  plaintiff  and 
the  conductor  who  ejected  him,  the  conductor  was  required  before  resorting 
to  such  a  measure  to  report  the  matter  to  ''headquarters*'  and  receive  In- 
structions, and  he  could  not  put  the  passenger  off  without  instructions. 
Clemens,  the  station  agent  at  Crestline,  was  appointed  by  the  company  to 
exercise  the  duty  of  receiving  these  reports,  and  giving  such  directions  on 
the  part  of  the  road  where  the  plaintiff  was  ejected. 

Upon  testimony  tending  to  prove  these  facts,  the  court,  at  the  request  of 
the  defendant  Instructed  the  jury  to  find  for  that  party.  This  was  done. 
The  case  comes  here  on  writ  of  error  from  the  judgment  entered  upon  the 
verdict 

Elisha  B.  Durfee  and  J.  K.  Hamilton,  for  plaintiff  in  error. 

E.  W.  Tolerton,  for  defendant  in  error. 

Before  LURTON,  DAY,  and  SEVERENS,  Circuit  Judges. 

SEVERENS,  Circuit  Judge,  having  stated  the  case  as  above,  de- 
livered the  opinion  of  the  court. 

From  the  narrative  contained  in  the  bill  of  exceptions  of  the 
proceedings  at  the  trial,  it  appears  that  the  learned  judge  who  pre- 
sided directed  a  verdict  for  the  defendant  upon  the  ground  that,  con- 
ceding the  plaintiff  had  a  valid  contract  with  the  defendant  for  his 
transportation  from  New  York  to  Marion,  with  the  right  to  stop  off 
at  Alliance,  still,  the  conductor  on  the  train  running  from  Pittsburg 
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to  Crestline  having  taken  from  him  his  coupon  covering  the  dis- 
tance between  those  places,  he  was  left  without  any  evidence  of  his 
right  to  travel  on  another  train  from  Alliance  to  Crestline,  and 
could  not  complain  that  the  conductor  of  the  next  train  put  him 
off  upon  his  refusal  to  pay  fare,  because,  to  quote  from  the  charge 
given  to  the  jury,  "the  law  is  that,  as  between  conductor  and  pas- 
senger, the  evidence  of  the  contract,  which  is  the  ticket,  is  conclu- 
sive, and  that  the  conductor  must  follow  out  his  conduct  on  that 
evidence  and  on  that  ticket."  In  this  we  think  the  court  erred.  It 
was  held  by  the  supreme  court  in  Railroad  Co.  v.  Winter's  Adm*r, 
143  U.  S.  60,  12  Sup..  Ct.  356,  36  h.  Ed.  71,  that  a  passenger's  ticket 
is  not  necessarily  the  only  evidence  of  his  right,  and  that  it  is  com- 
petent to  show  a  parol  agreement  made  with  the  company's  agent 
at  the  time  the  passenger  buys  his  ticket  that  he  should  have  a 
privilege  such  as  that  of  stopping  off  at  some  place  along  the  line, 
and  then  seasonably  resuming  his  journey.  That  case  is  a  suffi- 
cient authority.  But  see  many  cases  affirming  the  same  doctrine 
collected  in  5  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  603-639, — especially 
•  Railroad  Co.  v.  Pauson,  17  C.  C.  A.  287,  70  Fed.  585,  30  L.  R.  A. 
730,  and  Hufford  v.  Railroad  Co.,  64  Mich.  631,  31  N.  W.  544,  8 
Am.  St.  Rep.  859,  cited  with  approval  in  the  Winter  Case.  The  evi- 
dence in  the  present  case  tended  to  show  that  the  plaintiff's  con- 
tract for  transportation  contained  such  a  privilege.  If  that  was  so, 
it  became  the  duty  of  the  company  to  carry  him  to  Alliance,  and 
there  afford  him  an  opportunity  to  stop  off,  and  then  by  some  later 
train  carry  him  on  to  Crestline.  But  it  is  said  the  railroad  com- 
pany violated  its  contract  at  the  time  when  the  intermediate  con- 
ductor denied  the  plaintiff's  right  to  stop  off  at  Alliance  and  took 
away  his  coupon  to  Crestline,  and  that  his  right  of  action  was 
thereby  consummated.  It  is  true  that  it  was  a  violation  of  the  con- 
tract, but  it  did  not  necessarily  put  an  end  to  the  plaintiff's  right 
under  it.  The  company  .could  not  absolve. itself  from  the  obliga- 
tions of  its  contract  by  wrongfully  seizing  and  withholding  the 
evidence  of  it.  There  are  authorities  which  hold  that  a  passenger 
may  not  enter  a  train  for  carriage  without  a  ticket  purporting  to 
give  him  the  right  to  be  carried,  and  refuse  to  pay  fare,  relying 
upon  some  agreement  resting  in  evidence  which  the  conductor  can- 
not consider.  This  holding  rests  upon  the  impracticability  of  the 
conductor's  deciding  such  questions,  from  lack  of  time  to  attend  to 
such  duty,  and  the  lack  of  opportunity  to  hear  the  other  party.  The 
cases  referred  to,  therefore,  hold  that  in  such  a  situation  the  passen- 
ger should  pay  his  fare,  and  settle  the  question  of  his  right  with  the 
company.  Assuming  this  doctrine  to  be  correct,  as  thus  generally 
stated,  we  think  it  clear  that  such  ruling  is  not  applicable  to  the 
case  here  presented.  It  is  shown  that  the  railroad  company,  prob- 
ably contemplating  such  incidents  as  this,  had  provided  by  its  rules 
that  a  passenger  should  not  be  expelled  from  its  trains  without 
the  case  being  first  rei>orted  and  passed  upon  by  its  representative, 
who  would  have  opportunity  to  get  information  and  act  advisedly. 
If  the  company  may  bind  itself  by  stipulations  collateral  to  its  ticket 
for  transportation,  and  not  shown  by  it,  it  is  in  duty  bound  to  pro- 
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vide  the  means  by  which  such  stipulations  may  be  executed.  It 
seems  probable  that  if  the  person  having  authority  to  direct  the 
conductor  had  done  his  duty,  and  inquired  of  the  agent  in  New 
York,  he  would  have  learned  of  the  agreement  for  a  stop-over, 
and  would  then  have  given  an  order  which  would  respect  it,  instead 
of  one  which  he  would  know  was  a  clear  infraction  of  the  passen- 
ger's right.  He  had  ample  time  and  opportunity  to  do  this.  The 
evidence  tended  to  show  that  he  had  already  been  informed  by  the 
conductor  who  took  up  the  coupon  that  the  passenger  had  a  ticket 
which  gave  him  a  right  to  be  carried  through  to  Crestline.  He 
was  exercising  the  power  of  the  company  in  giving  directions  to 
the  conductor,  and  his  act  was  its  act.  Ihe  company  was  charge- 
able with  knowledge  that  plaintiff  had  paid  his  fare,  and  it  is  no  an- 
swer for  it  to  shield  itself  behind  its  conductor  and  say : 

"This  was  a  questim  between  you  and  him.  You  should  have  paid  him 
your  fare,  and  then  come  to  me  for  a  settlement  of  my  breach  of  contract 
In  failing  to  carry  you  as  I  promised." 

That  doctrine  is  bred  of  an  emergency,  and  exists  only  where 
the  special  cause  for  it  exists.  There  was  evidence  from  which  the 
jury  might  not  unreasonably  have  believed  that  the  plaintiff,  when 
he  took  the  train  at  Alliance,  and  when  he  made  the  facts  known  to 
the  conductor  on  that  train,  supposed  that  measures  would  be  taken 
whereby  he  would  be  accorded  his  rights,  instead  of  the  wrong 
being  persistently  followed  up.  It  is  said  he  was  told  by  the  con- 
ductor on  the  train  out  from  Pittsburg  that  he  had  not  the  right 
to  stop  off  at  Alliance,  and  he  was  thereby  duly  apprised  of  the 
mistake  of  the  agenf  at  New  York.  But  why  was  he  bound  to  re- 
spect the  opinion  of  that  conductor?  It  was  evidently  contrary  to 
that  of  the  agent  at  New  York  who  sold  him  the  ticket,  and  to  that 
of  the  first  conductor  to  whom  the  ticket  was  shown,  and  more- 
over it  was  contrary  to  the  fact.  If  there  was  some  rule  of  the 
company  under  the  operation  of  which  a  stop-off  was  not  allowed 
upon  such  a  ticket  as  the  plaintiff  held,  it  was  controlled  by  his 
contract,  for  he  was  not  bound  to  take  notice  of  it  unless  he  in  fact 
knew  of  it,  which  was  not  shown;  and  there  was  nothing  on  the 
face  of  the  ticket  inconsistent  with  this  privilege  contracted  for. 
Railroad  Co.  v.  Winter's  AdmV,  above  cited. 

It  is  contended  by  counsel  for  the  defendant  that  the  instruction 
of  the  court  was  not  only  justified,  but  required,  by  the  decision 
of  this  court  in  Poulin  v.  Railroad  Co.,  6  U.  S.  App.  298,  3  C.  C.  A. 
23,  52  Fed.  197,  17  L.  R.  A.  800.  In  that  case  Poulin  bought  and 
paid  for  at  Detroit  what  was  supposed  to  be  a  ticket  to  Montreal 
and  return,  but  was  handed  two  tickets  from  Detroit  to  Montreal. 
He  found  out  the  mistake  before  he  left  Detroit,  but,  not  being  able 
to  find  the  agent,  went  on  to  Montreal  without  a  correction.  On 
his  return,  after  passing  Quebec,  the  conductor  refused  to  recognize 
the  ticket  tendered  him,  which  was  one  running  from  Detroit  to 
Montreal,  and  demanded  the  fare.  This  was  refused,  and  Poulin 
was  put  off  the  train.  This  was  his  cause  of  action.  But  in  that 
case  there  was  no  representation  or  agreement  on  the  part  of  the 
agent  selling  the  ticket,  and  there  was  a  simple  mistake,  of  which 
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the  plaintiflE  had  knowledge  before  he  took  the  train.  ,He  had  no 
reason  to  suppose  that  the  company  knew  of  the  mistake,  or  knew 
that  it  was  under  any  obligation  to  carry  him  back  on  his  return 
trip.  There  was  no  proof  that  there  was  any  rule  of  the  company 
providing  for  a  reference  by  the  conductor  to  any  officer  of  the 
company  te  guide  him  in  such  an  emergency,  or  that  any  such  ref- 
erence was  in  fact  made.  Poulin  admitted  that  he  knew  that  his 
ticket  did  not  call  for  a  passage  on  his  return  trip,  but  he  relied 
simply  on  the  fact  that  he  had  paid  for  his  return  passage,  and 
had  been  told  by  a  person  at  the  office  of  the  company,  who  also 
told  him  he  had  no  authority,  that  he  thought  it  would  be  all  right. 
On  this  state  of  facts,  this  court  sustained  the  action  of  the  lower 
court  in  directing  a  verdict  for  the  defendant.  The  ground  of  the 
decision,  as  stated  by  Judge  Taft,  who  delivered  the  opinion  of  the 
court,  was  that: 

**The  conduct  of  the  plaintiff  In  attempting  to  ride  on  a  ticket  which  he 
knew  did  not  purport  to  give  him  a  right  to  do  so  was  negligence,  as  matter 
of  law." 

The  case  was  properly  distinguished  from  such  a  one  as  this  in 
the  course  of  the  opinion,  where  it  was  said ; 

"This  is  not  a  case,  it  will  be  observed,  where  the  terms  of  the  ticket,  in 
order  to  be  understood,  had  to  be  read  in  the  light  of  rules  of  the  company 
not  known  to  the  passenger.  Here  was  no  representation  by  the  ticket 
agent  selling  the  ticket  as  to  the  effect  of  ambiguous  language,  or  signs  on 
its  face  on  which  the  passenger  might  rely,  as  in  the  case  of  Murdock  v. 
Railroad  Co.,  137  Mass.  298,  50  Am.  Rep.  307.  The  language  of  the  ticket 
was  plain,  an4  there  was  no  attempt  to  vary  its  meaning  by  any  verbal 
statement  by  the  ticket  agent  selling  It  If  there  had  been,  a  case  would 
be  presented  which  might  caU  for  the  application  of  different  principles. 
Under  such  circumstances,  the  passenger  would  probably  have  the  right  to 
rely  on  the  representation  by  the  agent  that  the  ticket  was  all  right  as  be- 
ing, in  effect,  a  istatement  that  the  rules  of  the  company^  permitted  con- 
ductors to  receive  a  ticket  good  on  its  face  for  passage  from  one  point  to 
another  as  good  for  passage  either  way  between  the  points.  But  here  the 
agent's  act  in  selling  the  ticket  was,  as  the  plaintiff  himself  admits,  a  pal- 
pable mistake,  upon  which  the  plaintiff,  when  he  discovered  it,  had  no  right 
to  rely  as  a  deliberate  representation  that  the  ticket  was  good  for  passage 
from  Quebec  to  Detroit" 

It  will  be  observed  that  the  decision  was  put  upon  the  ground 
of  contributory  negligence  on  the  part  of  the  plaintiff.  In  view  of 
the  altered  and  additional  facts  of  the  present  case,  we  think  it  can- 
not be  said,  as  matter  of  law,  that  the  plaintiff  was  guilty  of  negli- 
fence  in  attempting  to  ride  on  the  train  from  which  he  was  ejected, 
he  testimony  might  induce  the  jury  to  come  to  a  different  conclu- 
sion. But  however  this  might  be,  such  negligence  as  is  imputed 
to  the  plaintiff  in  this  particular  was  not  proximate  to  the  injury. 
After  he  was  aboard  of  the  train,  and  while  he  was  taking  the  benefit 
of  his  contract,  he  was  put  off  by  order  of  the  company.  The 
question  was  not  one  between  himself  and  the  conductor,  but  was 
one  between  the  passenger  and  the  company  itself.  It  is  true  that 
it  was  said  in  the  Poulin  Case: 

"The  law  settled  by  the  great  weight  of  authority,  and  but  recently  de- 
clared in  a  case  in  this  court  (Railway  Co.  v.  Bennett,  6  U.  S.  App.  95,  1  G. 
a  A.  892,  49  Fed.  598),  is  that  the  face  of  the  ticket  is  conclusive  evidence 
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to  the  conductor  of  the  temiB  of  the  contract  of  carriage  between  the  pa&* 
senger  and  the  company." 

But  this  language  is  to  be  interpreted  by  reference  to  the  facts 
in  the  case,  not  only  by  the  general  rule  of  construction  of  judicial 
opinions,  but  upon  the  express  distinction  made  by  the  court  in 
the  passage  above  quoted  from  its  opinion.  Of  the  Bennett  Case 
it  should  be  said  that  it  was  decided  before  the  Winter  Case  was 
decided  by  the  supreme  court,  and  is  to  some  extent  controlled  by 
the  later  decision. 

The  judgment  must  be  reversed,  and  a  new  trial  awarded. 


SOUTHERN  RY.  00.  v.  ATLANTA  NAT.  BANK. 

(Oircult  Court  of  Appeals,  Fifth  Circuit    January  7,  1902.) 

No.  1,065. 

1.  Appeal— Review— Action  Tried  to  Court. 

Where  a  case  is  tried  to  the  court  without  a  Jury,  and  the  facts  are 
undisputed,  the  only  questions  reviewable  in  tiie  appellate  court  are 
whether  the  Judgment  Is  supported  by  the  facts  found  under  the  plead- 
ings. 

2.  Pleading— SoFFioiENCT  op  Petition— Georgia  Code. 

Under  the  Georgia  Code,  which  abolishes  forms  of  action,  and  simply 
requires  a  plaintiff  to  set  forth  In  his  petition,  in  paragraphs,  the  facts 
which  constitute  his  cause  of  action,  a  petition  in  an  action  by  the 
owner  of  bills  of  lading  to  recover  the  value  of  the  goods  represented 
thereby  is  sufficient  to  sustain  a  recovery  where  It  alleges  facts  which 
raised  a  duty  on  the  part  of  defendant,  into  whose  possession  the  goods 
came  by  virtue  of  such  bills  of  lading,  to  properly  deliver  them,  and 
shows  a  breach  of  such  duty  by  their  delivery  to  another,  by  which 
they  were  lost  to  plaintiff;  and  it  is  not  material  whether  defendant's 
liability  arises  upon  the  contracts  or  ex  delicto. 
8.  Bailment— Stoppage  of  Cotton  in  Transit  for  Compression— Relation 
and  Liability  of  Compress  Company. 

Under  rules  governing  the  transportation  of  cotton  by  southern  rail- 
roads which  permit  it,  when  shipped  from  interior  points  to  the  sea- 
board on  through  bills  of  lading,  to  be  stopped  in  transit  for  compres- 
sion, the  owner  of  a  compress  through  which  cotton  is  so  billed  for 
compression  and  substitution,  who  receives  it  accompanied  by  manifests 
which  are  substantial  copies  of  the  bills  of  lading,  and  show  that  they 
require  its  delivery  at  the  end  of  the  shipment,  to  "order  notify,"  takes 
and  holds  it  subject  to  their  terms,  and  is  liable  to  the  holder  thereof 
for  a  delivery  of  the  cotton  without  their  production  to  one  not  author- 
ized to  receive  it,  by  which  it  is  lost  to  such  holder. 

Pardee,  Circuit  Judge,  dissenting. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  North- 
ern District  of  Georgia. 

This  was  an  action  by  the  Atlanta  National  Bank,  the  defendant  in  error, 
against  the  Southern  Railway  Company,  the  plaintiff  In  error,  to  recover  an 
amount  claimed  as  damages  for  the  wrong  delivery  of  certain  bales  of 
cotton.  Paragraphs  1  and  2  of  the  petition  described  the  parties.  Para- 
graph 3  alleged  "that  the  Southern  Railway  Company  has  injured  and 
damaged  petitioner  in  the  sum  cf  $12,952.37,  besides  interest,  as  hereinafter 
stated."  Paragraphs  4,  6,  and  6  described  the  cotton,  and  whence  it  started. 
Paragraph  7  alleged  that  for  each  and  all  of  the  lots  of  cotton  the  re- 
ceiving carrier  issued  to  the  shipper  a  bill  of  lading  providing  for  Its  safe 
carriage  and  its  delivery  to  Hamilton,  Gibson  &,  Leake,  or  order,  at  Norfolk. 
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Va.  Paragraph  8  averred  that  the  Southern  Bailway  Company  was  one  of 
the  lines  over  which  the  several  lots  of  cotton  were  to  be  transported,  and 
all  of  the  cotton  receipted  for  by  the  Atlanta,  Knoxville  &  Northern  Railway 
and  the  Nashville,  Chattanooga  &  St.  Louis  Railway  was  by  said  roads 
transferred  and  delivered  to  said  Southern  Railway  Company  at  Atlanta, 
Ga.  Paragraph  9:  •*An  of  said  cotton  was  shipped  care  of  Bell  Street 
Compress,  which  was  run  and  controlled  by  the  Southern  Railway  Com- 
pany when  the  cotton  was  receipted  by  it"  Paragraph  10:  "Your  petitioner 
bona  fide  and  in  due  course  of  business  received  the  bills  of  lading  as  col- 
lateral security  for  the  payment  of  a  certain  note,  and  It  was  on  the  faith 
and  credit  of  said  bills  of  lading  that  said  m.ney  was  advanced,  and  by 
reason  of  said  indorsement  petitioner  became  invested  with  title  to  said 
bills  of  lading  and  the  property  covered  thereby."  Paragraph  11:  **Each 
and  all  of  said  bills  of  lading  were  indorsed  at  the  time  of  said  transfer 
by  the  proper  persons  to  vest  full  title  in  petitioner."  Paragraph  12:  "That 
defendant,  by  accepting  said  cotton,  is  brund  by  the  terms  of  said  bills  of 
lading,  and  contracted  thereby  to  safely  deliver  said  cotton  to  the  order  of 
the  consignees."  Paragraph  13  averred  that  the  petitioner  attached  to  its 
petition  copies  of  all  of  said  bills  of  lading,  with  the  indorsements  thereoa 
Paragraph  14  charged  that  the  defendant  wrongfully  delivered  said  cotton 
at  Atlanta,  Ga.,  to  Hamilton,  Gibson  &  Leake,  without  the  knowledge  or 
consent  of  the  petitioner,  and  without  the  production  of  said  bills  of  lading, 
and  thereby  injured  the  petitioner  in  the  sum  sought  to  be  recovered  in 
this  action,  namely,  $12,952.37,  besides  Interest  fr.^m  April  1,  1898,  and  all 
accruing  interest  at  8  per  cent  until  paid,  being  the  balance  due  on  said 
debt;  the  value  of  said  cotton  exceeding  the  balance  due  on  said  debt  at 
the  time  of  said  wrongful  delivery.  Paragraph  15  shows  the  suing  out  of 
an  attachment  executed  by  process  of  garnishment  on  the  Fourth  National 
Bank  and  the  Capital  City  Bank  of  Atlanta,  the  garnishees  having  made 
answer  unto  said  process  admitting  an  indebtedness  sufficient  to  satisfy  pe- 
titioner's demand,  closing  with  a  prayer  for  judgment  on  Its  attachment 
against  the  defendant  company  and  against  the  garnishees  for  the  amount 
of  its  demand,  principal  and  Interest,  according  to  the  statute  in  such  cases. 

The  defendant  interposed  a  general  demurrer  that  the  petition  showed  no 
cause  of  action,  and  demurred  specially  to  paragraph  14  on  the  ground  that 
there  was  no  such  ownership  In  the  plalntlfT,  as  transferee  of  the  bills  of 
lading,  as  would  cause  privity  to  exist  between  it  and  the  defendant,  not 
a  party  to  the  contracts  of  shipment  represented  by  the  said  bills  of  lading; 
with  a  motion  to  strike  all  allegations  above  demurred  to.  The  defendant 
also  presented  its  plea  and  answer  to  the  different  paragraphs  of  the  plain- 
tiff's petition. 

By  consent  of  parties,  the  cause  was  referred  to  an  auditor  "to  hear  and 
determine  all  questions  of  law  and  fact  therein,  and  report  the  evidence  and 
his  conclusions  to  the  court,  subject  to  further  consideration  and  revision." 
Agreeably  to  this  consent  order  for  reference,  the  case  was  heard  before 
the  auditor,  who  made  his  report,  announcing  his  finding  thus:  "I  therefore 
find  that  the  plaintiff  is  entitled  to  recover  of  the  defendant  in  this  case  a 
Judgment  for  the  sum  of  $12,952.37  and  interest  on  said  sum  from  the  1st 
day  of  April,  1898,  until  paid,  at  the  rate  of  eight  per  cent  per  annum,  this 
being  the  amount  due  on  the  note,  and  It  being  agreed  that  the  value  of 
cotton  involved  Is  in  excess  of  this  amount."  The  defendant  submitted  ex- 
ceptions, which  were  overruled  by  the  auditor,  and  the  report  and  the  ex- 
ceptions were  submitted  to  the  court  for  consideration  and  revision.  The 
questions  raised  by  the  exceptions  to  the  auditor's  report  were  fully  argued 
before  the  court  and,  after  taking  time  to  consider,  the  court  made  a 
partial  announcement  of  Its  views,  and  asked  to  hear  counsel  briefly  further 
on  two  questions;  that  Is:  (1)  As  to  the  right  of  recovery  against  the  de- 
fendant as  a  warehouseman;  and  (2)  can  such  recovery  be  had  under  the 
pleadings  In  the  case?  On  January  23,  1901,  the  trial  judge  filed  his  opinion 
(106  Fed.  623)  showing  his  conclusions  as  to  the  questions  raised,  and  an- 
nounced that  "the  exceptions  to  the  report  of  the  auditor  will  be  overruled, 
and  the  report  confirmed."  The  defendant  having  petitioned  for  a  rehearing 
on  the  exceptions  to  the  auditor's  report  the  circuit  court,  on  February  28, 
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1901,  made  Its  order*  stating:  "The  above  petition  for  rehearing  has  been 
read  and  considered,  and  the  same  is  hereby  approved  and  granted.  It  is 
ordered  that  plaintiff's  counsel  appear  before  me  on  the  1st  day  of  March, 
1901,  to  show  cause  why  the  order  overruUng  defendant's  exceptions  to  the 
auditor-s  report  should  not  be  revoked,  and  why  the  said  exceptions  should 
not  be  sustained;  this  order  to  operate  as  a  supersedeas  to  preserve  all  the 
rights  of  the  defendant  until  the  rehearing  is  had,  and  until  further  order 
of  the  court  is  made."  On  March  8,  1901,  counsel  for  the  plaintiff  and  the 
defendant  by  a  written  stipulation  *' waive  trial  by  Jury,  and  agree  that  the 
court  may  pass  upon  the  law  and  the  facts  without  the  Intervention  of  a 
jury."  Thereafter  the  circuit  court  announced  Its  conclusions  and  Judgment, 
confirming  the  auditor's  report  substantially  in  the  following  language: 

'The  above-stated  case  has  been  submitted  to  the  court  by  stipulation 
In  writing,  for  the  court  to  enter  a  Judgment  therein  on  the  law  and  facts 
without  the  intervention  of  a  Jury.  The  suit  was  originally  brought  by  at- 
tachment in  the  city  court  of  Atlanta,  the  attachment  being  executed  by 
service  of  summons  of  garnishment  on  the  Fourth  National  Bank  of  Atlanta 
and  the  Capital  City  Bank  of  Atlanta,  which  summons  of  garnishment  was 
answered  by  the  garnishees,  each  admitting  indebtedness  in  amounts  more 
tlian  enough  to  pay  the  debt  sued  for.  The  declaration  in  attachment  was 
filed  in  the  city  court,  which  sets  forth  plaintiff's  cause  of  action  by  petition 
and  in  paragraphs,  as  provided  by  the  statutes  of  this  state.  Afterwards 
the  defendant,  being  the  foreign  corporation,  removed  the  case  to  this  court, 
and  the  record  was  duly  filed,  containing,  in  addition  to  the  attachment  and 
declaration  in  attachment  and  garnishments  Issued  In  the  case,  the  bond  given 
by  the  defendant  corporation  dissolving  the  garnishments.  The  suit  is  brought 
by  the  plaintiff  against  the  defendant  to  recover  the  value  of  a  large  amount 
of  cotton,  which  it  is  alleged  the  defendant  received  un^r  and  by  virtue  of 
through  bills  of  lading  requiring  it  to  transport  said  cotton  to  Norfolk,  Va.,  and 
there  to  deliver  it  to  'order  notify  Hamilton,  Gibson  &  Leake.'  The  bills  of 
lading  covering  the  cotton  directed  that  said  cott  n  should  be  transported 
to  Norfolk,  Va.,  via  the  Bell  Street  Compress,  Atlanta,  Georgia.  The  peti- 
tion alleges  that  the  plaintiff  is  the  holder,  bona  fide,  for  value,  of  all  of 
said  bills  of  lading,  and  was  therefore  the  owner  of  the  cotton  represented 
by  said  bills  of  lading;  that  it  had  received  these  bills  of  lading  in  regular 
course  of  business  as  collateral  security  for  a  note  made  by  Hamilton,  Gib- 
son &  Leake.  It  further  sets  out  that  the  defendant  failed  to  transport 
said  cotton  as  provided  by  said  bills  of  lading  to  Norfolk,  Virginia,  but, 
on  the  contrary,  delivered  all  of  said  cotton  at  the  Bell  Street  Compress, 
in  the  city  of  Atlanta,  to  Hamilton,  Gibson  &  Leake,  without  requiring  the 
production  of  the  bills  of  lading,  and  in  violation  of  the  terms  of  said  bills 
of  lading,  which  required  that  said  cotton  should  be  delivered  at  Norfolk, 
to  order  notify.  Petitioner  further  alleges  that  the  Bell  Street  Compress  in 
the  city  of  Atlanta,  at  the  time  of  such  wrongful  delivery  of  said  cotton 
to  Hamilton,  Gibson  &  Leake,  was  owned  and  operated  by  the  defendant, 
the  Southern  Railway  Company.  The  petition  alleges  that  the  defendant, 
by  accepting  said  cotton,  was  bound  by  the  terms  of  said  bills  of  lading, 
and  contracted  as  a  common  carrier  to  safely  transport  and  deliver  said 
cotton  at  its  destination  to  order  of  consignors  according  to  the  tenor  of 
said  bills  of  lading  and  the  indorsements  on  the  same;  but  the  defendant, 
not  regarding  its  duty  in  that  behalf,  neglected  and  failed  to  transport  and 
deliver  said  cotton  according  to  Its  contract,  but  on  the  contraiy,  wrong- 
fully delivered  said  cotton  at  Atlanta,  Georgia,  to  Hamilton,  Gibson  &  Leaked 
without  the  knowledge  of  petitioner,  and  without  its  consent,  and  without 
the  production  of  said  bills  of  lading  so  held  by  the  petitioner;  and  that 
by  reason  of  the  failure  of  defendant  to  so  transport  and  deliver  said  cotton 
to  petitioner  according  to  the  bills  of  lading  said  defendant  has  injured  and 
damaged  plaintiff  in  the  sum  of  $12,952.37,  besides  interest  from  April  1, 
1898,  and  all  accruing  Interest  at  eight  per  cent  until  paid,  being  the  balance 
due  on  the  debt  to  secure  which  said  bills  of  lading  were  duly  transferred 
to  the  plaintiff. 

"The  defendant  filed  a  demurrer  In  said  cause,  which  was  not  Insisted  on; 
and  also  a  plea  and  answer,  in  which  it  denied  its  liability  as  a  carrier  on 
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account  of  said  bills  of  lading,  denied  that  It  has  received  the  cotton  as  a 
common  carrier,  and  denied  its  liability  either  as  a  common  carrier  or  in 
any  other  capacity.  The  defendant  while  not  insisting  on  its  demurrer,  did 
insist  that  there  could  be  no  recovery  against  it  under  the  plaintiff's  declara- 
tion, for  the  reasons  which  will  be  hereafter  stated. 

"This  is  a  general  statement  of  the  issue  made  by  the  pleadings.  The 
following  are  the  facts  in  the  case: 

"The  plaintiff  was  the  bona  fide  holder,  for  value,  of  the  bills  of  lading 
introduced  in  evidence,  at  the  time  the  suit  was  filed  in  the  city  court  by 
it.  There  is  some  doubt  in  the  evidence  as  to  the  exact  time  at  which  the 
bills  of  lading  which  are  the  basis  of  this  suit  were  received  by  the  plaintiff; 
but  the  evidence  all  tends  to  show  that  the  bills  of  lading  were  received  by 
the  plaintiff  within  a  few  days  after  they  were  issued,  and,  whether  in  its 
possession  at  the  time  the  cotton  was  delivered  at  the  Bell  Street  Compress 
or  not,  they  had  gotten  into  its  possession  before  the  cotton  finally  left  the 
Bell  Street  Compress  and  was  delivered  without  the  production  of  the  bills 
of  lading,  according  to  the  plaintiff's  contention.  The  bank  had  taken  on 
October  1,  1897,  a  note  from  Hamilton,  Gibson  &  Leake  for  $30,000,  due 
on  demand,  and  money  was  advanced  to  them  from  time  to  time,  or  their 
checks  paid,  which  were  secured  from  time  to  time,  and  probably  from  day 
to  day,  by  bills  of  lading  covering  shipments  of  cotton  shipped  to  Atlanta 
and  shipped  out  of  Atlanta.  A  large  amount  of  cotton  covered  by  bills  of 
lading  which  the  bank  held  was  found  to  be  still  at  the  Bell  Street  Com- 
press, and  was  sold  by  the  compress,  and  the  proceeds  credited  on  the  note 
held  by  the  plaintiff,  reducing  the  amount  of  the  plaintiff's  claim  to  the  sum 
sued  for.  Fifteen  of  the  bills  of  lading  on  which  this  suit  was  brought 
were  Issued  by  the  Atlanta,  Knoxville  &  Northern  Railway,  and  two  of 
said  bills  of  lading*were  Issued  by  the  Nashville,  Chattanooga  &  St  Louis 
Railway  or  the  Western  &  Atlantic  Railroad  Company.  A  small  amount  of 
cotton  was  covered  by  bills  of  lading  issued  by  the  Southern  Railway  Com- 
pany itself,  and  as  to  this  the  railroad  company  admits  its  liability,  because 
it  itself  issued  the  bills  of  lading;  and  there  is  no  controversy  whatever 
in  this  case  as  to  that  cotton.  All  of  the  bills  of  lading  recited  in  the  usual 
fcrm  the  receipt  of  the  cotton  from  the  shippers,  and  provided  that  the 
cotton  was  to  be  shipped  to  Norfolk,  Virginia,  and  delivered  to  order 
notify  Hamilton,  Gibson  &  Leake,  via  Bell  Street  Compress.  Atlanta,  Georgia. 
The  original  bills  of  lading  are  shown  in  the  record.  All  of  the  cotton 
covered  by  the  bills  of  lading  was  brought  to  Atlanta  by  the  Nashville, 
Chattanooga  &  St.  Louis  Railway  or  the  Western  &  Atlantic  Railroad  (ex- 
cept the  small  amount  brought  by  the  Southern  Railway,  which  is  not  in 
controversy)  either  as  the  Initial  carrier  or  as  the  intermediate  carrier,  and 
all  the  cars  containing  the  cotton  in  controversy  were  delivered  by  the 
Western  &  Atlantic  Railroad  at  Atlanta  to  the  Southern  Railway  Company. 
The  receipts  of  the  Southern  Railway  Company  to  the  Western  &  Atlantic 
Railroad  Company  are  in  the  record.  All' of  the  cars  were  by  the  Southern 
Railway  Company  hauled  to  the  Bell  Street  Compress,  and  there  delivered 
to  the  compress.  Contemporaneously  with  the  delivery  of  the  cotton  to  the 
compress,  the  Western  &  Atlantic  Railroad  Company  delivered  manifests  of 
the  freight  waybills  to  said  Bell  Street  Compress,  said  manifests  being  sub- 
stantial copies  of  the  waybills,  which  were  in  turn  substantial  copies  of  the 
bills  of  lading.  In  each  of  said  manifests  the  cotton  was  described;  its 
destination,  Norfolk,  Va.,  was  given;  and  the  consignee,  order  notify  Hamil- 
ton, Gibson  &  Leake,  was  set  out  The  charges  on  the  cotton  were  not  set 
out  in  these  manifests. 

*The  cars  containing  said  cctton,  when  delivered  to  the  Bell  Street  Com- 
press, were  by  the  agents  of  the  compress  opened,  and  the  cotton  therein 
delivered  at  the  compress  to  Hamilton,  Gibson  &  Leake  by  the  agents  of  tlie 
compress  in  this  way:  Each  cotton  house  in  Atlanta  had  what  is  called  a 
•compartment,' — that  is,  certain  space  at  the  compress, — into  which  cotton 
received  by  it  was  placed  when  it  first  reached  the  compress.  The  purpose 
of  this  cotton  going  into  the  compartment  was  for  classification  and  sub- 
i»titutIon.  The  evidence  is  not  clear  as  to  whether  the  destination  of  the 
cotton  was  changed,  or  when  it  was  changed,  if  such  change  was  made; 
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but  the  evidence  of  J.  D.  Turner  and  C.  T.  Turner  is  to  the  eflPect  that 
Hamilton,  Gibson  &  Leake  wculd  notify  the  persons  In  charge  of  the  com- 
press that  they  wished  a  certain  number  of  bales  of  cotton  compressed, 
which  was  to  be  sent  to  a  certain  point  designated  in  the  notification.  It 
seems  to  be  a  fact  that  in  this  Way  the  destination  of  the  cotton  was  changed 
between  the  time  it  reached  the  compress  and  the  time  it  was  taken  out 
of  the  compartment.  Tlie  cotton  was  shipped  via  the  Bell  Street  Compress 
for  the  purpose  of  compression  and  substitution  in  order  to  facilitate  trans- 
portation. After  being  so  compressed,  it  was  by  the  agents  of  the  com- 
press delivered  by  loading  sheets  to  Hamilton,  Gibson  &  Leake,  and  again 
shipped;  but  whei'e  to  it  does  not  clearly  appear  in  the  evidence,  but  the 
fair  inference  from  the  evidence  is  that  the  destination  of  said  cotton  was 
by  Hamilton,  Gibson  &  Leake  changed  at  the  compress.  The  delivery  of 
the  cotton  to  Hamilton,  Gibson  &  Leake  by  the  agents  of  the  compress  was 
without  the  knowledge  of  the  plaintiff,  and  without  requiring  the  produc- 
tion of  the  outstanding  bills  of  lading  covering  the  cotton.  The  Bell  Street 
Compress,  at  the  time  the  cotton  was  received  by  it  and  compressed  and 
delivered  to  Hamilton,  Gibson  &  Leake,  was  owned,  controlled,  and  oper- 
ated by  the  Southern  Hallway  Company;  not  a  separate  corporation,  but 
'simply  as  its  property,  the  railway  company  receiving  from  the  compress 
the  net  profits  arising  from  the  business.  It  Is  admitted  that  the  value  of 
the  cotton  delivered  to  Hamilton,  Gibson  &  Leake,  as  aforesaid,  is  more 
than  the  amount  of  the  debt  sued  for.  The  uniform  and  universal  rulf.  and 
method  adopted  by  carriers  in  the  transferring  of  freight  from  one  to  an- 
other was  shown  to  be  as  follows:  The  initial  carrier  executed  and  deliv- 
ered to  the  shipper  a  bill  of  lading  in  the  usual  form;  sometimes,  where  it 
was  a  through  shipment,  routing  the  freight  the  entire  way  from  the  initial 
point  to  destination, — but  in  this  case  not  routing  the  freight,  but  simply 
providing  thAt  it  should  be  transported  to  Norfolk,  Virginia,  as  the  destina- 
tion, and  there  delivered  to  order  notify.  There  were  three  lines  of  rail- 
way from  Atlanta  to  Norfolk  competing  for  freight  besides  the  Southern 
Railway.  When  said  bills  of  lading  were  delivered  to  the  shipper,  a  way- 
bill was  made  out  which  was  a  substantial  copy  of  the  bills  of  lading, 
which  waybill  was  given  to  the  conductor  of  the  train  containing  the 
freight,  for  his  guidance.  At  the  terminus  of  the  initial  road  an  abstract 
of  the  waybill  was  made  at  its  freight  office,  and  a  charge  made  of  said 
waybill  and  abstract  against  the  connecting  carrier,  whereupon  said  ab- 
stract and  waybill  were  sent  to  the  freight  ofl3cials  of  the  connecting  car- 
rier as  evidence  of  the  fact  that  said  freight  was  routed  over  its  line.  When 
the  cotton  was  delivered  in  Atlanta,  the  initial  carrier,  the  Western  &  At- 
lantic Railroad  Company,  did  not  notify  the  Southern  Railway  in  this  accus- 
tomed method  of  the  fact  that  it  was  a  connecting  carrier  of  the  cotton, 
but  simply  delivered  the  cars  to  the  Southern  Railway  with  transfer  slips 
attached  to  each  car,  and  the  Southern  Railway  tracked  the  cars  to  the 
Bell  Street  Compress,  receiving  for  such  service  and  trackage  from  the' 
Western  &  Atlantic  Railroad  Company  $1  a  car.  (Tlie  transfer  slips  and 
receipts  by  the  Southern  Railway  Company  to  the  Western  &  Atlantic  Rail- 
road Company  for  the  $1  per  car  are  in  evidence.)  It  was  also  shown  that 
It  was  the  usual  and  necessary  custom,  where  railroads  connecting  in  At- 
lanta, or  delivering  freight  in  Atlanta,  had  no  track  either  to  where  the 
freight  was  to  be  delivered  or  taken  from,  for  the  railroad  company  which 
did  own  the  track  to  such  place  to  be  employed  as  transfer  company  to 
track  the  freight,  receiving  for  such  service  no  part  of  the  freight  charges, 
but  simply  a  stipulated  sura  for  such  trackage  service,  paid  by  the  carrier. 
It  was  also  shown  by  the  defendant  that  the  agents  of  the  compress,  by 
the  custom  and  practice  prevailing  among  the  railr.  ads,  the  patrons  of  said 
compress,  and  the  shippers  or  consignors  of  the  cotton,  delivered  all  cotton 
going  to  the  compress  to  said  shippers  for  the  purpose  of  classification,  sub- 
stitution, marking,  etc.,  and  that  the  compress  received  from  shippers  or 
consignors  the  cotton  so  classified,  and  compressed  the  same,  and  rede- 
livered it  to  the  consignors  or  shippers  for  reshlpment,  and  issued  to  said 
consignor  loading  sheets,  and  that  the  agents  of  the  compress  did  not  re- 
quire the  production  of  the  outstanding  bills  of  lading,  but  delivered  the 

112  F.— 65  ^  , 

Digitized  by  VjOOQIC 


866  112  FEDBRAL.  REPORTBR. 

cotton  regardless  of  said  outstanding  bills  of  lading.  At  least,  this  was 
the  practice  at  the  compress  between  it,  the  railroads,  and  the  consignors 
of  the  cotton  up  to  the  time  of  the  transaction  complained  of  by  the  plain- 
tiff. But  since  the  trouble  growing  out  of  this  transaction  this  rule  has 
been  changed,  and  now  the  agents  of  the  compress  are  required,  before  de- 
livering the  cotton  for  shipment  to  take  up  the  outstanding  bills  of  lading. 
An  agent  of  one  of  the  railroads  centering  in  Atlanta  testified  that  his  road 
never  delivered  cotton  to  the  compress  on  through  bills  of  lading  without 
Urst  requiring  the  production  of  the  bills  of  lading;  and  the  agent  of  another 
road  testified  that  he,  as  agent,  required  the  agents  of  the  compress  to  take 
up  his  outstanding  bills  of  lading  before  delivering  the  cotton  for  reship- 
ment  The  court  finds  the  fact  to  be,  however,  that,  as  a  general  rule,  the 
persons  in  charge  of  the  compress  delivered  cotton  to  the  shippers,  prior  to 
the  transaction  in  question,  without  requiring  the  production  of  the  bills  of 
lading. 

"On  the  question  of  handling  cotton  at  the  compress  in  tlie  city  of  Atlanta 
there  was  Introduced  these  two  rules,  adopted  by  the  Southern  Bailway  & 
Steamship  Association,  which  was  composed  of  the  railriads  centering  in 
Atlanta: 

"  *Rule  3.  Through  shipments  of  cotton  covered  by  through  bills  of  lading 
and  waybills  may  be  stopped  in  transit  for  compression,  or  for  compression 
and  substitution,  and  afterwards  reshipped  on  the  basis  of  a  through  rate 
from  original  point  of  shipment  to  final  destination,  provided  the  cotton  is 
not  held  at  the  compress  point  for  more  than  sixty  days. 

"  *Rule  4.  The  destination  of  such  cotton  may  be  changed  after  reaching 
the  compress  point  upon  surrender  of  the  original  bills  of  lading,  and  new 
bills  of  lading  may  be  issued  to  correspond  to  changed  destination,  and 
through  rate  from  initial  point  of  shipment  to  final  destination  at  the  time 
of  shipment  to  be  strictly  maintained.' 

"The  material  facts  which  the  court  finds  in  this  case,  and  which  It  con- 
siders controlling,  are  that  all  of  the  cotton  in  question  was  shipped,  as 
shown  by  the  bills  of  lading,  via  Bell  Street  Compress,  Atlanta,  and  that  the 
manifests  which  accompanied  the  cotton  in  question  into  the  compress 
showed  that  it  was  shipped  to  *order  notify,'  which  by  the  custom  among 
railroads  Indicated  to  any  one  familiar  with  such  matters  that  the  bills  of 
lading  were  outstanding  In  the  hands  of  others  than  the  shippers  or  con- 
signee, and  the  further  fact  that  the  cotton  was  unquestionably  allowed  to 
go  out  of  the  compress  without  the  production  of  the  bills  of  lading. 

"Conclusions  of  Law. 

**(1)  The  defendant  is  not  liable  to  the  plaintifl!  so  far  as  the  transfer  of 
the  cotton  from  the  Western  &  Atlantic  Railroad  depot  to  the  compress  is 
concerned.  Its  duty  in  tliis  respect  was  simply  to  track  the  cotton  from  the 
Western  &  Atlantic  Railroad  depot  to  the  compress,  and  there  deliver  it; 
and  this  duty  it  performed.  There  cannot  be.  In  any  view  of  the  case,  a 
liability  against  the  defendant  on  account  of  this  service. 

**{2)  There  Is  no  liability  on  the  part  of  the  defendant  company  to  the 
plaintiff  either  as  a  connecting  or  a  common  carrier.  Any  duty  the  defend- 
ant owed  the  plaintiff  as  to  the  transfer  of  this  cotton  was  discharged.  As 
an  outgoing  carrier  it  assumed  no  duty,  the  evidence  all  showing  that  the 
cotton  coultl  have  been  routed  out  by  any  road  entering  Atlanta. 

"(3)  The  defendant  is  liable  to  the  plaintiff  as  a  compress  company.  The 
reasons  for  this  last  conclusion  are  fully  given  In  the  opinion  filed  on  Janu- 
ary 23,  1901,  on  the  hearing  of  exceptions  to  the  report  of  the  auditor,  to 
whom  this  case  was  referred. 

"The  court  Is  of  opinion,  therefore,  that  the  plaintiff  Is  entitled  to  recover 
of  the  defendant,  and  it  is  ordered  that  the  plaintiff  do  recover  of  the  de- 
fendant, the  sum  of  twelve  thousand  nine  hundred  and  fifty-two  dollars  and 
thirty-seven  cents  ($12,952.37)  principal,  with  interest  thereon  at  the  rate  of 
eight  per  cent  per  annum  from  April  1«  1898,  and  costs  of  court 

**Wm.  T.  Newman,  U.  S.  Judge. 

"This  March  27,  1901.~ 
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On  March  30,  1901,  the  circuit  court  rendered  Its  judgment  that  the  plain- 
tiff recover  of  the  Southern  Railway  Company  the  sum  of  $12,952.37  prin- 
cipal, together  with  the  sum  of  $3,105.33  interest  up  to  that  date,  and  to- 
gether with  all  accruing  interest  on  said  principal  at  7  per  cent,  per  annum 
until  paid;  to  which  finding  and  Judgment  of  the  court  the  Southern  Rail- 
way Company  excepted,  and  to  reverse  which  sued  out  this  writ  of  error. 

P.  H.  Brewster  and  Saunders  McDaniel,  for  plaintiff  in  error. 
B.  F.  Abbott,  for  defendant  in  error. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

McCORMICK,  Circuit  Judge,  after  stating  the  case  as  above,  de- 
livered the  opinion  of  the  court. 

It  appears  from  the  report  of  the  auditor  and  the  opinions  of 
the  trial  judge  that  the  defendant  did  not  insist  on  its  demurrer 
to  the  petition,  but  did  insist  that  there  could  be  no  recovery  against 
it  under  the  plaintiff's  declaration.  The  defendant  joined  issue  on 
the  merits  by  plea  and  answer,  in  which  it  denied  its  liability  as 
a  carrier  on  account  of  the  bills  of  lading,  denied  that  it  had  received 
the  cotton  as  a  common  carrier,  and  denied  its  liability  either  as  a 
common  carrier  or  in  any  other  capacity.  The  report  of  the  au- 
ditor states,  "There  are  no  controverted  facts  in  the  case."  And 
in  the  exceptions  to  that  report  filed  by  the  defendant  it  is  admitted 
that  this  statement  of  the  auditor  is  true,  but  it  is  insisted  that,  al- 
though the  facts  are  not  controverted,  certain  conclusions  reached 
by  the  auditor  from  these  facts  are  erroneous,  and  not  authorized 
by  them.  Also,  in  its  assignment  of  errors,  in  the  second  para- 
graph, it  is  recited,  "The  evidence  of  the  case  not  being  in  conflict ;" 
and  also  in  paragraph  3  there  is  the  recitation,  "as  the  evidence  was 
not  in  conflict."  It  is  manifest  that  there  was  no  ruling  by  the  au- 
ditor, or  by  the  court  in  reviewing  the  auditor's  report,  in  relation 
to  the  introduction  or  rejection  of  evidence. to  which  the  railway 
company  excepted.  As  the  case  was  tried  without  a  jury,  there 
could  be  no  exception  taken  in  the  circuit  court,  nor  can  there  be 
in  this  court,  to  any  propositions  of  law  announced  by  the  judge  as 
having  been  held  by  him  in  his  consideration  of  the  evidence  and 
reaching  his  conclusions  or  special  findings  of  fact  therefrom.  'Jen- 
nison  V.  Leonard,  21  Wall.  302,  22  L.  Ed.  539;  Norris  v.  Jackson, 
9  Wall.  125,  19  L.  Ed.  608;  City  of  Key  West  v.  Baer,  13  C.  C.  A. 
572,  66  Fed.  440,  30  U.  S.  App.  140. 

There  are  two  questions  of  law  in  this  case:  (i)  Are  the  plead- 
ings of  the  plaintiff  sufficient  to  support  the  judgment?  (2)  Do  the 
facts  found  by  the  trial  judge  support  the  judgment? 

As  to  the  first  question,  the  auditor  says  in  his  report : 

"In  Georgia,  where  all  formal  distinctions  between  actions  have  been  abol- 
ished by  statute,  and  where  the  plaintiff  is  simply  required  to  set  forth  by 
petition  and  in  paragraph  his  cause  of  action,  the  question  whether  the 
declaration  is  one  in  assumpsit  on  the  contract  or  is  one  on  the  ease  for 
wrongful  conversion  of  cotton  is  not  of  practical  importance." 

And  the  learned  trial  judge,  in  reviewing  the  report  of  the  auditor, 
referring  to  this  subject,  says: 

'*The  system  of  pleading  in  Georgia  now  is  very  liberal,  and,  this  being  an 
action  at  law,  that  liberality  will  be  fully  recognized  in  this  court    I  think 
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that  taking  this  declaration  altogether,  the  plaintiff  has  plainly  and  dis- 
tinctly set  forth  his  cause  of  action,  suthciently  so,  at  least,  at  the  present 
stage  of  the  case,  and  after  a  finding  thereon  by  the  auditor." 

A  careful  examination  of  the  provisions  of  the  Georgia  Code  on 
the  subject  "Of  Actions,"  tit.  4,  §§  4729,  4960,  4961,  and  4995,  with 
the  related  sections,  which  we  do  not  deem  it  necessary  to  cite, 
has  satisfied  us  that  the  views  expressed  by  the  auditor  and  by  the 
eminent  judge  of  the  circuit  court  are  fully  sustained  by  the  terms 
of  the  Georgia  statutes  and  the  decisions  of  the  supreme  court  of 
that  state.  We  consider,  therefore,  that,  the  plaintiff  having  plainly 
and  distinctly  set  forth  its  cause  of  action  in  separate  successively 
numbered  paragraphs  as  authorized  and  required  by  the  Georgia 
Code,  the  petition  is  sufficient  to  support  the  judgment. 

Are  the  facts  found  sufficient  to  support  the  judgment?  We  are 
embarrassed  by  the  state  of  the  record  in  our  effort  to  hold  in  view 
or  set  out  with  clearness  the  facts  found  by  the  trial  judge.  On 
the  same  day  that  he  approved  the  writ  of  error  bond  (May  25,  1901) 
he  caused  to  be  entered  in  the  case  an  order  "that  the  opinions  ren- 
dered by  the  court  in  the  above-stated  cause  be,  and  the  same  are 
hereby,  made  a  part  of  the  record  in  said  cause."  And  on  the  bill 
of  exceptions  that  day  presented  by  the  railway  company,  he  in- 
dorsed: "I  do  certify  that  the  foregoing  bill  of  exceptions  is  true, 
and,  together  with  the  record  and  opinion  of  the  court,  contains  all 
the  evidence,  rulings,  and  decisions  of  the  court  material  to  a  clear 
understanding  of  the  errors  complained  of;  and  the  clerk  of  said 
court  is  hereby  ordered  to  file  the  same  as  a  part  of  the  record  of 
said  cause."  It  cannot  be  that  the  many  pages  of  record  matter  to 
which  this  certificate  refers  are  to  be  received  and  considered  by  us 
as  the  special  findings  of  fact,  and  it  may  well  be  doubted  if,  under 
the  conditions  in  which  the  case  was  tried  in  the  circuit  court,  it  is 
our  duty  to  thresh  through  all  this  matter  and  winnow  out  the  spe- 
cial findings  which  it  may  contain.  If  so,  it  is  very  difficult  to  dis- 
tinguish between  a  review  of  such  a  judgment  on  writ  of  error  and 
a  review  on  appeal  of  a  decree  passed  in  equity. 

Waiving  any  question  on  this  subject,  it  sufficiently  appears  that 
the  trial  judge  did  find:  That  the  plaintiff  bank  had  taken  a  note 
from  Hamilton,  Gibson  &  Leake  for  $30,000,  due  on  demand;  had 
advanced  them  money  from  time  to  time,  and  paid  their  checks, 
which  were  secured  from  time  to  time  by  bills  of  lading  covering 
shipments  of  cotton  shipped  to  Atlanta  and  shipped  out  of  Atlanta. 
That  the  plaintiff  bank  was  the  bona  fide  holder,  for  value,  of  the 
bills  of  lading  (attached  to  the  plaintiff's  petition)  at  the  time  the 
suit  was  filed  in  the  city  court  by  it.  That  these  bills  of  lading  were 
received  by  it  within  a  few  days  after  they  were  issued,  and,  whether 
in  its  possession  at  the  time  the  cotton  was  delivered  to  the  Bell 
Street  Compress  or  not,  they  had  gotten  into  its  possession  before 
the  cotton  finally  left  the  Bell  Street  Compress.  That  all  of  these 
bills  of  lading  recited  in  the  usual  form  the  receipt  of  cotton  from 
the  shippers,  and  provided  that  the  cotton  was  to  be  shipped  to  Nor- 
folk, Va.,  and  delivered  to  "order  notify"  Hamilton,  Gibson  &  Leake, 
via  Bell  Street  Compress,  Atlanta,  Ga.    That  the  Bell  Street  Corn- 
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press,  at  the  time  this  cotton  reached  it,  was  owned,  controlled, 
and  operated  by  the  Southern  Railway  Company,  not  as  a  separate 
corporation,  but  simply  as  its  property;  the  railway  company  re- 
ceiving the  net  profits' arising  from  the  business.  That  all  of  the 
cotton  covered  by  the  bills  of  lading  was  brought  to  Atlanta  by 
other  carriers,  and  all  the  cars  taking  the  cotton  in  controversy  were 
delivered  at  Atlanta  to  the  Southern  Railway  Company,  and  re- 
ceipted for  by  it,  and  hauled  or  tracked  by  it  to  the  Bell  Street  Com- 
press, and  there  delivered  to  the  agents  or  servants  of  the  Southern 
Railway  Company  then  in  charge  of  the  custody  and  operation  of 
the  compress,  accompanied  by  manifests  of  the  freight  waybills,* 
substantial  copies  of  the  waybills,  which^  in  turn,  were  substantial 
copies  of  the  bills  of  lading,  in  each  of  which  manifests  the  cotton 
was  described,  its  destination,  Norfolk,  Va.,  was  given,  and  the  con- 
signee, "order  notify"  Hamilton,  Gibson  &  Leake,  was  set  out. 
The  charges  on  the  cotton  were  not  set  out  in  these  manifests.  That 
when  these  cars  rieached  the  compress  the  agents  and  servants  of 
the  railway  in  charge  of  the  compress  opened  the  cars,  and  placed 
the  cotton  in  a  certain  space  or  compartment  within  the  compress 
set  apart  to  Hamilton,  Gibson  &  Leake,  the  purpose  of  which  was 
for  dassification  and  substitution  by  Hamilton,  Gibson  &  Leake, 
who  would  then  notify  the  persons  in  charge  of  the  compress  that 
they  wished  a  certain  number  of  bales  of  cotton  compressed,  which 
was  to  be  sent  to  a  certain  point  designated  in  the  notification ;  and 
in  this  way  the  destination  of  the  cotton  was  changed  between  the 
time  it  reached  the  compress  and  the  time  it  was  taken  out  of  the 
compartment. 

On  the  question  of  handling  cotton  at  the  compress  two  rules 
adapted  by  the  Southern  Railway  &  Steamship  Association,  which 
was  composed  of  the  railroads  centering  in  Atlanta,  are  as  follows : 

"Rule  8.  Through  shipments  of  cotton  covered  by  through  bills  of  lading 
and  waybiUs  may  be  stopped  in  transit  for  compression  or  for  compression 
and  substitution,  and  afterwards  reshipped  on  the  basis  of  a  through  rate 
from  original  point  of  shipment  to  final  destination,  provided  the  cotton  is 
not  held  at  the  compress  point  for  more  than  sixty  days. 

"Rule  4.  The  destination  of  such  cotton  may  be  changed  after  reaching 
the  compress  pcint  upon  surrender  of  the  original  bills  of  lading,  and  new 
bills  of  lading  may  be  issued  to  correspond  to  changed  destination;  the 
through  rate  from  initial  point  of  shipment  to  final  destination  at  the  time 
of  shipment  to  be  strictly  maintained." 

The  cotton,  after  being  compressed,  was  by  the  agents  of  the  de- 
fendant railway  in  charge  of  the  compress  delivered  by  loading 
sheets  to  Hamilton,  Gibson  &  Leake,  and  again  shipped ;  but  where 
to  does  not  clearly  appear  in  the  evidence,  but  the  fair  inference  from 
the  evidence  is  that  the  destination  of  said  cotton  was  by  Hamilton, 
Gibson  &  Leake  changed  at  the  compress.  This  delivery  of  the  cot- 
ton to  Hamilton,  Gibson  &  Leake  by  the  agents  of  the  defendant  in 
charge  of  the  compress  was  without  the  knowledge  of  the  plaintiff, 
and  without  requiring  t"he  production  of  the  outstanding  bills  of 
lading  covering  the  cotton.  The  value  of  the  cotton  thus  delivered 
to  Hamilton,  Gibson  &  Leake  is  more  than  the  amount  of  the  plain- 
tiff's debt.    The  trial  judge  concludes  his  findings  of  fact  thus : 
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"The  material  facts  which  the  court  finds  In  this  case,  and  which  It  con- 
siders controlling,  are  that  all  of  the  cotton  In  question  was  shipped,  as 
shown  by  the  bills  of  lading,  via  Bell  Street  Compress,  Atlanta,  and  that  the 
manifests  which  accompanied  the  cotton  In  question  Into  the  compress 
showed  that  It  was  shipped  to  'order  notify,'  which  by  the  custom  among 
railroads  indicated  to  any  one  familiar  with  such  matters  that  the  bills  of 
lading  were  outstanding  In  the  hands  of  others  than  the  shippers  or  con- 
signee, and  the  further  fact  that  the  cotton  was  unquestionably  allowed  to 
go  out  of  the  compress  without  the  production  of  the  bills  of  lading." 

We  quote  the  following  language  from  a  decision  of  the  supreme 
court: 

**In  ordering  Judgment  for  the  plaintiff,  certain  propositions  of  law  are 
announced  by  the  Judge  as  having  been  held  by  him.  These  are  Important 
only  as  they  necessarily  and  of  themselves  affect  the  question  whether  the 
facts  found  are  sufficient  to  support  the  Judgment,  and  they  are  no  more 
Important  than  If  they  had  not  been  thus  announced.  No  specific  exception 
•    ♦    •    can  be  taken  to  them."    Jennison  v.  Leonard,  supra. 

The  great  contention  in  this  case  appears  to  have  been  over  the 
question  wjiether  the  railway  company,  if  liable  at  all,  is  liable  as  a  | 

carrier  or  as  a  warehouseman.     It  is  clear  to  us  from  the  findings  ! 

of  fact  as  we  have  digested  them  that  this  question  is  purely  specu- 
lative, and  its  treatment  shows  a  straining  after  definitions  and  an 
indulging  in  an  interesting  play  on  words  rather  than  giving  a  just 
consideration  to  the  things  actually  done  and  the  obligations  and  lia- 
bilities thereby  incurred.  The  Bell  Street  Compress  is  a  place  by 
which  or  through  which  produce  may  be  billed  to  be  carried,  and 
at  or  in  which  it  may  be  deposited ;  but  as  a  physical  plant  it  has  no 
capacity  to  appoint  or  have  an  agent,  or  to  receive  or  deliver  goods 
that  have  been  carried  or  are  to  be  carried  to  or  from  that  place.  It 
is  not  a  person,  natural  or  artificial,  that  did  assume,  or  could  assume, 
obligations,  or  incur  liabilities.  The  natural  persons  in  charge  of  its 
custody  and  operation  were  the  agents  and  servants  of  the  defendant 
railway, — ^an  artificial  person,  that  was  sole  owner  of  the  compress 
plant  and  sole  operator  thereof,  for  its  own  profit,  by  and  through 
agents  and  servants  of  its  own  appointing,  and  by  and  through  whom 
it  could  and  did  assume  obligations  and  incur  liabilities ;  and  it  seems 
to  us  wholly  immaterial  to  the  disposition  of  this  case  to  vex  our- 
selves with  the  question  as  to  whether  the  obligations  it  assumed  and 
the  liabilities  it  incurred  were  as  a  carrier  or  as  a  warehouseman. 
There  is  nothing  in  the  defense  that  addresses  itself,  or  can  address 
itself,  to  such  a  distinction  (as,  for  instance,  a  plea  of  limitation  or  of 
set-off).  The  property  which  the  plaintiff  owned  as  security  for  its 
debt  having  been  wrongfully  delivered  to  parties  not  entitled  to  re- 
ceive it,  and  without  the  consent  of  the  plaintiff,  who  alone  had  the 
right  to  receive  it,  the  circuit  court  rightly  adjudged  that  the  plaintiff 
should  recover  from  the  defendant  the  amount  of  the  damage  the 
plaintiff  had  thereby  sustained,  which  was  the  amount  of  its  debt, 
principal  and  interest  at  the  contract  rate  up  to  the  date  of  the  judg- 
ment, with  lawful  interest  thereafter  on  the  amount  of  the  principal. 

The  judgment  of  the  circuit  court  is  affirmed. 

PARDEE,  Circuit  Judge.  I  dissent  from  the  opinion  and  judg- 
ment of  the  court,  but  merely  outline  my  grounds.    The  railway 
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company  was  sued  as  a  common  carrier  for  failure  to  deliver  certain 
cotton  according  to  its  contract.  The  court  finds  that  the  rail- 
way company  made  no  contract  whatever  as  a  common  carrier, 
and  is  not  liable  as  such  carrier;  but  that  it  is  liable  in  damages, 
because  it  is  the  owner  of  the  cotton  compress  that  handled  the  cot- 
ton for  the  carrier.  This  result  is  claimed  to  be  justifiable  under  the 
alleged  liberal  pleading  prevailing  under  the  Code  of  the  state  of 
Georgia.  The  cases  in  the  supreme  court  of  Georgia  cited  as  permit- 
ting this  looseness  of  pleading,  to  wit,  Railroad  Co.  v.  Pickett,  87 
Ga.  734,  13  S.  E.  750,  and  Seals  v.  Railroad  Co.,  102  Ga.  817,  29  S.  E. 
116,  were  suits  against  a  common  carrier,  where  the  contract  was  ad- 
mitted, and  where  the  declarations  were  ambiguous;  and  the  court 
held  that  under  sufficient  facts  alleged  in  the  declaration,  and  in  the 
absence  of  a  demurrer,  plaintiff  could  elect  to  treat  the  action  as  ex 
contractu  or  ex  delicto.  The  declaration  in  this  case  is  not  am- 
biguous, but  specifically  charges  the  railway  company  as  liable  on  a 
contract  as  a  common  carrier,  and  not  otherwise.  Irrespective  of 
whether  or  not,  and  upon  the  present  pleadings,  the  railroad  com- 
pany can  be  held  to  answer  as  the  owner  of  a  compress,  the  bank  is 
not  entitled  to  judgment  on  the  facts  found  by  the  trial  judge,  (i) 
Because  there  was  no  privity  whatever  between  the  bank  and  the 
defendant.  (2)  Because  the  compress  company  was  not  guilty  of 
any  neglect  or  dereliction  of  duty  in  the  premises,  because,  as  the 
case  shows,  it  received  the  cotton  from  the  responsible  carrier, 
handled  it  and  disposed  of  it  according  to  the  carrier's  directions  and 
in  accordance  with  the  rules,  regulations,  and  customs  controlling 
the  business.  Under  the  contract  made  between  the  original  con- 
signor and  the  Western  &  Atlantic  Railroad,  the  carrier,  the  cotton 
was  to  be  delivered  to  the  compress  company  for  classification  and 
substitution  as  well  as  for  compression,  and  for  such  classification 
and  substitution  it  was  understood,  and  the  same  was  necessary,  that 
the  cotton  should  be  delivered  to  Hamilton,  Gibson  &  Leake,  men- 
tioned  in  the  waybills  to  be  notified.  The  compress  company  fol- 
lowed the  rules  and  directions  usual  in  such  cases,  and,  in  my  judg- 
ment, is  not  liable  to  any  one  for  negligence  in  the  premises,  and  par- 
ticularly not  liable  *to  the  Atlanta  National  Bank,  to  whom  it  owed 
no  duty  in  the  matter.  In  Railway  Co.  v.  Knight,  122  IJ.  S.  79,  7 
Sup.  Ct.  1 1 32,  30  L.  Ed.  1077,  where  the  identical  questions  as  to 
pleading  and  liability  as  a  warehouse  were  before  the  court,  it  was 
held  that,  as  the  suit  was  brought  against  the  railroad  company  as 
a  common  carrier  on  bills  of  lading,  no  recovery  could  be  had  in  the 
action  against  the  defendant  as  a  warehouse  company.  The  court 
said: 

'The  suggestion  in  the  charge  of  the  court  of  a  possible  ground  of  lia- 
bility on  the  part  of  the  defendant  as  a  warehouseman  was  entirely  outside 
of  the  issues.  The  defendant  was  not  sued  upon  the  ground  of  any  such 
alleged  liability.  No  facts  and  circumstances  out  of  which  any  duty  as 
warehouseman  could  arise  were  set  out  in  the  declaration.  The  action  was 
upon  the  bills  of  lading  alone.  The  contract  alleged  to  have  been  made  and 
broken  was  contained  in  them.  The  duty  charged  to  have  been  violated 
was  the  duty  of  the  defendant  as  a  common  carrier  for  an  aUeged  negligence 
in  the  transportation  of  the  goods.    And  if  the  defendant  could  be  supposed, 
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upon  the  facts  proven,  to  have  Incurred  liability  in  its  character  as  ware- 
houseman, as  distinguished  from  its  capacity  as  a  carrier,  that  liability  was 
not  incurred  in  respect  to  the  plaintiffs.  It  Is  not  charged  that  the  defend* 
ant,  as  a  warehouseman,  received  any  goods  as  their  property  for  the  pur- 
pose of  storage  and  safe-lceeping.  Its  relation  as  a  warehouseman  was  with 
Potter,  and  him  alone." 


HATS  V.  FIDELITY  &  DEPOSIT  CO.  OP  MARYLAND. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    January  7,  1902.) 

No.  1.067. 

1.  Injunction— Liability  on  Bond— Louisiana  Statute. 

Under  Rev.  Code  Prac.  La.  art  304,  which  requires  a  party  applying 
for  an  injunction  to  give  a  bond  "to  secure  the  payment  of  such  dam- 
ages as  may  have  been  sustained  by  the  defendant"  a  surety  on  such 
a  bond  is  not  liable  thereon  for  damages  sustained  by  reason  of  the 
wrongful  Issuance  of  the  injunction  by  one  who  is  not  a  defendant  in 
the  injunction  suit 

8.  Bahb. 

A  Judgment  was  recovered  in  a  court  of  the  state  of  Louisiana,  and 
an  execution  issued,  which  was  levied  on  property  of  the  defendant 
On  a  petition  of  intervention  filed  by  a  stranger  to  the  action,  who  gave 
the  statutory  bond,  an  injunction  was  issued*  restraining  a  sale  of  the 
property,  which  injunction  was  subsequently  dissolved.  Held,  that  the 
defendant  in  the  original  action,  who  was  not  made  a  defendant  to  the 
petition  of  interventicn,  could  not  maintain  an  action  against  the  surety 
on  the  injunction  bond  to  recover  damages  alleged  to  have  been  sus- 
tained by  him  by  reason  of  a  depreciation  in  the  value  of  the  property 
levied  on  during  the  time  its  sale  was  prevented  by  the  injunction. 

8.  Same— Construction  of  Bond. 

Under  the  law  of  Louisiana,  the  liability  of  an  obligor  on  a  judicial 
bond  is  measured  by  the  law,  and  not  by  the  form  of  the  bond.  If  an 
InjunctloH  bond  names  an  obligee  not  required  by  the  statute,  his  name 
will  be  read  out  of  it 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana. 

This  action  was  begun  by  Thomas  H.  Hays,  a  citizen  of  Kentucky,  in  the 
civil  district  court  for  the  parish  of  Orleans.  The  petition  contained  the  fol- 
lowing statement  of  the  cause  of  action:  "That  the  Farmers'  &  Drovers' 
Banl^,  a  baulking  corporation  doing  business  in  the  city  of  Louisville,  state 
of  Kentucky,  and  the  Fidelity  &  Deposit  Company  of  Maryland,  a  corpora- 
tion Incorporated  under  the  laws  of  the  state  of  Maryland,  and  doing  busi- 
ness as  the  Fidelity  &  Guarantee  Ck>mpany  in  the  state  of  Louisiana,  of 
which  Charles  H.  Black  &  Co.  is  resident  agent,  are  justly  and  legally  in- 
debted to  your  petitioner  in  the  sum  of  three  thousand  dollars  ($3,000),  with 
legal  interest  thereon  from  Judicial  demand,  for  this,  to  wit:  That  on  the 
13th  day  of  April,  1897,  an  execution  was  issued  against  your  petitioner  in 
the  cause  entitled  'James  Martin  vs.  T.  H.  Hays,*  No.  62,047  on  the  docket 
of  your  honorable  court,  under  which  Judgment  seventy-four  shares  of  the 
stock  of  the  Chalmette  Steam  Laundry  Company  of  the  City  of  New  Or- 
leans, of  the  par  value  of  seventy-four  hundred  dollars,  were  seized  and 
advertised  for  sale;  that  on  the  17th  day  of  May,  1897,  the  Farmers'  & 
Drovers*  Bank  filed  in'  your  honorable  court  their  petition  of  intervention  in 
said  cause,  alleging  that  the  judgment  under  which  the  said  stock  had  been 
seized  and  was  then  advertised  for  sale  was  fraudulent  and  void,  and  had 
been  collusively  obtained  and  consented  to  for  the  purpose  of  defrauding 
petitioner's  creditors;  that,  upon  the  allegations  contained  in  said  petition, 
your  honorable  court  granted  an  order  restraining  the  sale  of  said  shares 
of  stock  until  the  further  order  of  court;  that  on  the  1st  day  of  February, 
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1868,  the  aforesaid  injunction  was  dissolved  and  set  aside  by  a  Judgment 
of  your  honorable  court  and  the  sale  under  the  writ  of  fieri  facias  afore- 
said ordered  to  be  proceeded  with.  Said  judgment  of  dissolution  becoming 
final,  the  sheriff  readvertised  the  aforesaid  stock,  and  the  same  was  sold 
on  the  21st  day  of  March,  1898,  and  adjudicated  to  the  plaintiff  In  execution 
for  the  sum  of  one  thousand  dollars.  Your  petitioner  shows  that  said  stock 
was  well  worth,  at  the  time  of  the  seizure  thereof,  its  par  value,  and'  that 
if  the  sale  thereof  as  advertised  had  not  been  enjoined  as  aforesaid,  the 
same  would  have  brought  its  full  value  at  sheriCTs  sale.  After  the  injunc- 
tion aforesaid,  and  during  the  pendency  of  the  said  cause,  the  yellow  fever 
made  its  appearance  in  the  city  of  New  Orleans,  suspending  business  to  such 
an  extent  that  the  said  Ohalmette  Steam  Iiaundry  Oompany  became  em- 
barrassed, was  unable  to  pay' its  operating  expenses,  and  the  stock  thereof 
declined  greatly  in  value, — so  much  so  tiiat  when  the  same  was  exposed  for 
sale,  after  the  dissolution  of  the  Injunction,  it  brought  the  trifling  snip  of 
one  thousand  dollars.  Your  petitioner  shows  that  the  purchaser  of  said 
stock  has,  since  his  acquisition  of  the  same,  sold  it  for  more  than  its  par 
value;  that  the  loss  aforesaid  resulted  directly  and  immediately  from  the 
unlawful  and  unwarranted  action  of  the  aforesaid  Farmers'  &  Drovers'  Bank 
in  obtaining  the  injunction  aforesaid.  Your  petitioner  shows  that,  in  order 
to  obtain  the  said  injunction,  the  said  Farmers'  &  Drovers'  Bank  was  re- 
quired to  execute  a  bond,  with  good  and  sufiScient  security,  in  the  sum  of 
one  thousand  dollars,  and  that  thereafter  it  was  required,  by  order  of  court, 
to  furnish  an  additional  bond  for  the  sum  of  two  thousand  dollars  more, 
which  last  bond  was  filed  on  the  8th  day  of  July,  1897;  that  both  of  said 
bonds  were  conditioned  for  the  payment  of  such  damages  as  this  petitioner 
should  sustain  in  the  event  it  should  be  decided  that  said  injunctions  were 
wrongfully  obtained;  and  that  the  Fidelity  &  Deposit  Company  of  Mary- 
land  was  security  on  both  of  said  bonds.  He  avers  that  the  stock  described 
in  said  petition,  the  sale  of  which  was  enjoined  by  process  issued  at  the 
Instance  of  the  Farmers'  &  Drovers'  Bank,  was  the  property  of  this  plain- 
tiff at  the  time  of  the  seizure  thereof  under  the  judgment  described  in  his 
petition,  and  continued  to  be  his  property  until  adjudicated  at  sheriff's  sale, 
as  therein  alleged;  that  the  injunction  obtained  by  the  said  Farmers'  & 
Drovers'  Bank  against  the  sale  of  said  stock  was  wrongfully  obtained,  and 
was  dissolved  and  set  aside  by  judgment  of  the  civil  district  court,  as  set 
forth  in  the  original  petition.  Wherefore  petitioner  prays  that  a  curator  ad 
hoc  be  appointed  to  represent  the  said  Fprmers*  &  Drovers'  Bank,  and  cited 
to  answer  hereto;  that  said  Fidelity  &  Deposit  Oompany  of  Maryland  be 
likewise  cited  to  answer  hereto;  that,  after  due  trial  and  proper  proceedings, 
your  petitioner  have  judgment  against  the  said  defendants,  in  solido,  for 
the  sum  of  three  thousand  dollars,  with  legal  interest  from  judicial  demand, 
and  for  general  relief." 

The  curator  ad  hoc  appointed  by  the  court  to  represent  the  Farmers'  & 
Drovers'  Bank  pleaded  that  the  court  was  without  jurisdiction  so  far  as 
that  bank  was  concerned.  This  defense  was  sustAined,  and  the  cause  dis- 
missed by  the  state  court  as  to  the  Farmers*  &  Drovers'  Bank.  The  cause 
was  then  removed,  on  the  application  of  the  Fidelity  &  Deposit  Company 
of  Maryland,  to  the  United  States  circuit  court  of  the  Eastern  district  dt 
Louisiana.  After  the  removal  of  the  cause,  the  defendant  filed  exceptions 
to  the  petition.  One  of  the  exceptions  to  the  petition  was  "that  the  said 
petition  discloses  no  legal  cause  of  action."  On  the  trial  this  exception  was 
sustained  by  the  court,  and  the  cause  dismissed.  The  case  is  brought  here 
on  writ  of  error  by  Thomas  H.  Hays,  who  assigns  as  error  the  decision  of 
the  circuit  court  sustaining  the  exception  of  no  cause  of  action,  and  in 
"deciding  that  the  facts  stated  in  said  petition  are  not  suflicient  to  constitute 
a  cause  of  action  against  said  defendant" 

C.  J.  Boatner  (Dodds  &  Boatner,  on  the  brief),  for  plaintiff  in 
error. 

P.  M.  Milner,  for  defendant  in  error. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 
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SHELBY,  Circuit  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

This  is  an  action  on  two  injunction  bonds  made  by  the  same 
obligors  in  the  same  cause.  The  sole  question  to  be  decided  is 
whether  or  not  the  petition  shows  a  legal  cause  of  action  against  the 
defendant.  It  appears  from  the  petition  that  a  suit  in  which  James 
Martin  was  plaintiff  and  Thomas  H.  Hays  (the  petitioner  in  this 
action)  was  defendant  liad  resulted  in  a  judgment  for  Martin  and 
against  Hays.  Execution  issued,  and  was  levied  on  certain  shares  of 
stock,  the  property  of  Hays.  The  Farmers'  &  Drovers'  Bank,  the 
principal  on  the  injunction  bonds,  filed  a  petition  of  intervention  in 
the  case  of  Martin  against  Hays,  alleging  that  the  judgment  therein 
was  fraudulent,  and  obtained  an  injunction  against  the  sale  of  the 
shares  of  stock  levied  on  The  bonds  sued  on  in  this  action  were 
g^ven  to  secure  the  injunction.  It  does  not  appear  from  the  petition 
who  were  made  defendants  to  the  injunction  suit.  Nor  does  it  ap- 
pear, except  by  inference,  who  was  enjoined.  It  does  appear  that  the 
injunction  stopped  the  sale,  and  the  ensuing  damage  is  averred.  It 
was  Martin,  the  plaintiff  in  execution,  who  was  proceeding  to  sell 
Hays'  stock ;  and  the  natural  inference,  in  the  absence  of  averment 
to  the  contrary,  is  that  Martin  was  defendant  to  the  petition  of  inter- 
vention, and  that  its  prayer  sought  to  enjoin  him  from  selling  the 
stock,  and  that  the  injunction  followed  the  prayer.  We  cannot  con- 
strue the  petition  in  this  action  as  averring  that  Hays,  the  defendant 
in  execution,  was  enjoined  from  selling  the  stock.  It  was,  we  sup- 
pose from  the  petition,  Martin,  the  plaintiff  in  execution,  who  was 
enjoined.  It  fairly  follows,  we  think,  that  Martin  was  the  defendant 
in  the  injunction  suit ;  that  is,  in  the  intervening  petition  praying  for 
the  injunction.  The  statute  authorizing  the  issuance  of  the  injunc- 
tion requires  the  party  applying  for  it  to  annex  to  his  petition  "his 
obligation  in  favor  of  the  defendant  for  such  sum  as  the  court  may 
determine,  after  having  •  examined  what  injury  the  defendant  may 
sustain  from  such  injunction,  *  *  *  to  secure  the  payment  of 
such  damages  as  may  have  been  sustained  by  the  defendant."  Rev. 
Code  Prac.  La.  art.  304.  By  "defendant,"  here,  is  clearly  meant 
the  defendant  or  defendants  in  the  injunction  suit.  It  does  not  mean 
the  defendant  in  some  other  case  to  which  the  injunction  suit  may 
relate.  From  the  averments  of  the  petition,  in  view  of  the  terms  of 
the  statute  requiring  the  bonds,  we  are  constrained  to  hold  that  it 
appears  from  the  petition  that  the  bonds  required  were  payable  to 
Martin,  and  not  to  Hays,  the  plaintiff  in  this  action. 

But  it  is  argued  in  behalf  of  the  plaintiff  in  error  that  Hays  was  one 
of  the  obligees  in  the  injunction  bonds.  It  is  not  so  alleged.  And  if 
it  had  been  alleged  that  the  bonds  were  payable  to  him  and  to  Martin, 
as  it  appears  from  the  petition  that  the  injunction  was  to  stop  Martin 
from  selling  by  judicial  process  Hays'  stock,  we  could  not  conclude, 
from  the  bond  being  so  written,  that  the  injunction  suit  sought  relief 
against  Hays,  and  that  Hays  was  made  a  defendant.  It  is  not  al- 
leged that  he  was  defendant  to  the  intervening  petition,  nor  that  he 
was  enjoined.  The  learned  counsel  for  the  plaintiff  in  error  arg^e 
that  the  petition  shows  that  the  petitioner.  Hays,  was  an  obligee  in 
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Ihe  injunction  bonds,  because  it  avers  that  the  "bonds  were  con- 
ditioned for  the  payment  of  such  damages  as  this  petitioner  should 
sustain."  If  wc  construe  the  petition  as  making  such  averment,  that 
is  not  enough.  Before  he  makes  the  case  come  within  the  statute  as 
to  injunction  bonds,  it  must  appear  that  he  was  a  defendant  in  the 
injunction  suit.  Under  the  law  of  Louisiana,  the  liabiUty  of  the 
obligor  on  a  judicial  bond  depends  on  the  law,  and  not  on  the  form 
of  the  bond.  If  Hays  were  an  obligee  in  the  bonds  sued  on,  he  not 
being  a  defendant  in  the  injunction  suit,  and  the  statute  requiring  the 
bond  to  be  in  favor  of  the  defendant,  the  law  would  strike  his  name 
out,  and  insert  that  of  the  statutory  payee,  the  defendant  in  the  in- 
junction suit.  It  has  been  said  by  the  supreme  court  of  Louisiana 
that  the  doctrine  is  well  settled  that,  "where  a  bond  is  given  under 
the  authority  of  a  law,  whatever  is  included  in  the  bond,  ,and  which 
is  not  required  by  the  law,  must  be  read  out  of  it,  and  whatever  is 
not  expressed,  and  ought  to  have  been  incorporated,  must  be  read 
as  if  inserted  into  it."  Macready  v.  Schenck,  41  La.  Ann.  456-463, 
6  South.  517.  And  this  principle  has  been  applied  where  the  bond 
names  an  obligee  not  named  in  the  statute.  Railroad  Co.  v.  Barks- 
dale,  15  La.  Ann.  465.  The  liability  of  sureties  on  judicial  bonds  is 
fixed  by  the  law  which  authorizes  the  taking  of  the  bonds.  Sears  v. 
Bearsh,  7  La.  Ann.  539.  It  does  not  appear  from  the  petition  that 
Hays  was  the  payee  in  the  bonds  sued  on,  and  (which  is  of  greater 
importance)  it  does  not  appear  that  he  was  a  defendant  in  the  in- 
junction suit.  An  injunction  bond  secures  only  "the  payment  of 
such  damages  as  may  have  been  sustained  by  the  defendant."  Rev. 
Code  Prac.  La.  art.  304.  The  petition  shows  no  right  of  action  in 
Hays  on  the  bonds. 
The  judgment  of  the  circuit  court  is  affirmed. 


ITNITED  STATES  V.  DUYS  et  aL 

(ClrcTilt  Court,  S.  D.  New  York.    December  27,  'lOOl.) 

Bonds— Brkach—Duties— Complaint— Demurrer. 

Where,  in  an  action  to  recover  for  breach  of  the  conditions  of  a  bond 
to  secure  duties  on  goods,  brought  under  Rev.  St  ff  961,  proYidlug  that 
bi  all  suits  to  recover  the  forfeiture  annexed  to  any  bond,  where  the 
forfeiture  cr  breach  appears  on  demurrer,  the  court  shall  render  Judg- 
ment for  plaintiff  to  recover  so  much  as  is  due,  the  complaint  alleges 
that  "the  time  mentioned  in  the  condition  of  the  bond  has  expired,  but 
the  terms  and  conditions  of  said  bond  have  not  been  complied  with  and 
performed,"  and  that  "by  reason  of  the  premises  said  defendants  are 
indebted  to  plaintiff  on  said  bond  in  the  sum  of  $3,708.07,  which  they 
wholly  neglected  and  refused  to  pay,"  but  does  not  allege  that  there 
were  any  duties  on  the  goods,  what  they  were,  or  to  what  amount  they 
remain  unpaid,  the  complaint  Is  insufficient,  and  a  demurrer  thereto 
should  be  sustained. 

At  Law. 

W.  Usher  Parsons,  Asst.  U.  S.  Atty. 
George  P.  Hotaling,  for  defendants. 
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WHEELER,  District  Judge.  This  action  is  brought  upon  a 
warehouse  bond.    The  Revised  Statutes  provide: 

';Sec.  961.  In  aU  suits  brought  to  recover  the  forfeiture  annexed  to  any 
article  of  agreement,  covenant,  bond,  or  other  specialts^,  where  the  forfeiture* 
breach,  or  non-performance  appears  by  the  default  or  confession  of  the  de- 
fendant or  upon  demurrer,  the  court  shall  render  Judgment  for  the  plaintiff 
to  recover  so  much  as  Is  due  according  to  equity.  And  when  the  sum  for 
which  Judgment  should  be  rendered  is  uncertain,  it  shall  if  either  of  the 
parties  request  it,  be  assessed  by  a  Jury." 

The  bond  is  annexed  to  the  complaint,  is  for  the  penal  sum  of 
$36,000,  and  recites  the  importation  of  54  bales  of  tobacco,  the  en- 
try thereof  in  bond,  and  then  proceeds : 

"Now,  therefore,  the  condition  of  the  above  obligation  is  such  that  if, 
within  three  years  from  the  said  date  of  original  importation,  the  said  goods, 
wares,  and  merchandise  shall  be  regularly  and  lawfuUy  withdrawn  from 
public  stor^  or  bonded  warehouse,  on  payment  of  the  legal  duties  and 
charges  to  which  they  shall  then  be  subject,  or  If  at  any  tlipe  within  three 
years  from  the  said  date  of  original  Importation  they  shall  be  so  with- 
drawn for  actual  export  beyond  the  limits  of  the  United  States,  then  the 
above  obligation  to  be  void;  otherwise  to  remain  in  full  force." 

The  complaint  alleges  that  "the  time  mentioned  in  the  condition 
of  said  bond  has  expired,  but  the  terms  and  conditions  of  said  bond 
have  not  been  complied  with  and  performed,"  and  that  "by  reason 
of  the  premises  said  defendants  are  indebted  to  plaintiffs  on  said 
bond  in  the  sum  of  $3,748.07,  which  they  have  wholly  neglected 
and  refused  to  pay,"  without  more  in  respect  to  any  breach,  and 
the  defendants  have  demurred. 

This  bond  is  to  secure  the  duties  on  the  goods,  and,  under  this 
statute  with  reference  to  which  it  must  be  read,  nothing  can  be  re- 
covered in  an  action  on  the  bond  but  the  unpaid  duties,  or  damages 
for  their  nonpayment.  U.  S.  v.  De  Visser  (D.  C.)  10  Fed.  642 ;  U. 
S.  v.  Cutajar,  14  C.  C.  A.  515,  67  Fed.  530.  By  the  rules  of  plead- 
ing, the  facts  constituting  the  right  of  recovery  should  be  set  out. 
This  would  include  allegations  that  there  were  duties  on  the  goods, 
what  they  were,  and  to  what  amount  they  remain  unpaid,  and 
there  would  b^  no  breach  if  none  remained  unpaid.  This  is  not  like 
cases  where,  without  pleas  of  performance,  there  may  be  a  judg- 
ment for  the  penalty  of  the  bond,  to  be  reduced  to  what  is  equitably 
due  as  a  favor;  for  here,  without  failure  to  pay  the  duties,  there 
can  be  no  breach,  and  here  there  is  not  only  a  want  of  allegation 
of  nonpayment  of  duties,  but  also  that  there  were  any  to  be  paid. 
When  met  by  demurrer,  such  a  complaint  must,  according  to  these 
views,  be  adjudged  insufficient. 

Demurrer  sustained. 
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V 

^lenlt  Oourt  W.  D.  MlMovrl,  W.  D.    Januarj  27,  1902^1 
No.  2,6e0. 

I.  OONFIDBNTIAL  RbLATIONS— EvroSNOB. 

The  issue  being  whetber  there  was  an  agreement  or  onderstanding 
between  tbe  imrdes  whereby  defendant  was  acting  for  and  in  the  inter- 
est of  plaintiff  as  his  trusted  friend  and  agent  so  that  he  could  not  ob- 
tain a  benefit  for  himself  in  the  way  of  commissions  from  the  vendor 
In  a  purchase  for  plaintiff,  evidence  that  defendant,  under  his  contract 
of  employment  by  a  third  person,  was  permitted  to  carry  on  a  brokerage 
business  for  himself,  is  incompetent  and  irrelevant  •. 

X  8BPABATB  Causes  of  Aotxon. 

Where  there  was  an  agreement  whereby  defendant  was  to  act  for 
and  in  the  interest  of  plaintiff,  as  his  trusted  friend  and  agent  and 
defendant  had  a  conveyance  made  to  plaintiff  for  a  greater  amount  than 
paid  by  defendant  which  latter  amount  was  greater  than  the  value  of 
the  property,  separate  causes  of  action  are  stated  by  a  count  to  recover 
the  difference  between  what  defendant  paid  and  what  he  charged  plain- 
tiff for  the  property,  and  a  count  for  deceit  in  inducing  plaintiff  to  pur- 
chase, to  recover  the  difference  between  what  defendant  actually  paid 
over  to  the  vendor  and  the  value  of  the  property. 
H  Opinion  Evidbncb. 

An  opinion  of  a  witness  as  to  value  of  a  mine  is  properly  rejected; 
he  having  never  seen  the  inside  of  it  but  merely  some  surface  dirt  and 
stated  that  from  his  experience,  he  would  be  unwilling  to  buy  any  mine 
without  going  into  it  and  examining  it  and  his  opinion  not  being  based 
on  facts  testified  to  by  others. 

Motion  for  New  Trial  and  Arrest  of  Judgment. 
Lathrop,  Morrow,  Fox  &  Moore,  for  plaintiff. 
Thomas  &  Hackney,  for  defendant. 

PHILIPS,  District  Judge.  The  only  objection  raised  at  the  argu- 
ment on  the  motion  tor  new  trial  aflfecting  the  verdict  on  the  first 
count  of  the  petition,  deemed  worthy  of  consideration,  is  the  action 
of  the  court  respecting  the  effort  made  by  the  defendant  at  the 
trial  to  show  that  he  was  permitted,  under  the  terms  of  his  em- 
ployment as  manager  of  the  Continental  Zinc  Company,  to  engage 
independently  in  conducting  a  brokerage  business, — of  buying  and 
selling  mining  properties  and  prospects  at  Joplin.  Waiving  any 
discussion  of  the  question,  mooted  at  the  trial,  whether  such  au- 
thorization by  the  zinc  company,  a  chartered  corporation,  could  be 
evidenced  by  proof  in  pais,  without  any  affirmative  action  by  the 
board  of  directors,  let  us  consider  whether  the  fact  sought  to  be 
established  was  competent  and  relevant.  The  sole  issue  on  trial  on 
the  first  count  was  whether  there  existed  the  agreement  or  under- 
standing between  the  plaintiff  and  defendant  alleged  in  the  petition, 
and  testified  to  by  plaintiff,  as  having  been  entered  into  on  or  about 
the  1st  of  May,  1900,  and  whether  the  plaintiff  was  induced  to  be- 
lieve, by  the  conduct  and  words  of  the  defendant,  that  the  defend- 
ant was  acting  for  and  in  the  interest  of  the  plaintiff,  as  his  trusted 
friend  and  agent.  If  so,  it  was  dishonest  for  him  to  speculate  upon 
this  confidential  relation,  and  secure  a  benefit  to  himself  at  the  ex- 
pense of   the  plaintiff.    What    difference  could    it    possibly    make 
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whether  or  not,  with  the  consent  of  the  Continental  Zinc  Company, 
he  was  pursuing  the  general  avocation  of  a  broker?  It  could  in 
no  wise  relieve  him  of  the  obligation  and  liability  which  the  law 
imposed"  upon  his  fiduciary  relation  to  the  plaintiff.  The  privilege 
to  pursue  such  office  of  a  genjeral  broker  by  no  possible  implication 
or  intendment  could  affect  the  alleged  obUgation  between  him  and 
the  plaintiff,  which  depended  entirely  upon  the  existence  of  a  spe- 
cific contract  of  fiduciary  relationship.  His  right  to  engage  in  buy- 
ing and  selling  generally  was  perfectly  consistent  with  his  legal  un- 
dertaking to  deal  in  a  special  manner  with  the  plaintiff,  and  could 
^not  in  the  remotest  degree  disprove  the  existence  of  a  special  under- 
*standing,  or  mitigate  the  deceit  and  fraud  which  the  jury  have 
found  he  practiced  and  perpetrated  upon  the  plaintiff.  This  was  the 
opinion  entertained  by  the  court  at  the  trial,  as  indicated  by  his 
observatipn  during  the  discussion  of  the  admissibility  of  this  evi- 
dence that  he  did  not  perceive  its  importance.  Reference  to  the 
charge  of  the  court  will  show  that  throughout  the  plaintiff's  right 
of  recovery  was  made  to  depend  upon  the  existence  of  the  agree- 
ment or  understanding,  in  its  essential  parts,  and  the  taking  advan- 
tage by  defendant  of  the  known  confidential  relationship  between 
him  and  the  plaintiff  to  make  a  profit  for  himself  to  the  injury  of 
his  confiding  friend.  And  the  court  is  bound  to  assume  from  the 
verdict  that  the  jury  found  these  specific  issues  for  the  plaintiff. 
The  error,  therefore,  complained  of,  is  a  mere  harmless  abstraction, 
and  as  such  constitutes  no  basis  for  a  new  trial.  Gregg  v.  Moss,  14 
Wall.  569,  20  L.  Ed.  740 ;  Cannon  v.  Pratt,  99  U.  S.  623,  25  L.  Ed. 
44.6 ;  Mining  Co.  v.  Taylor,  100  U.  S.  42,  25  L.  Ed.  541 ;  Lancaster 
v.  Collins,  115  U.  S.  227,  6  Sup.  Ct.  33,  29  L.  Ed.  373.  Superadded 
to  all  this  is  the  fact  that  the  plaintiff's  counsel,  on  cross-examina- 
tion of  the  defendant,  Nichols,  permitted  the  witness  to  testify,  and 
the  witness  did  testify,  fully,  that  it  was  a  part  of  his  contract  of 
employment  as  general  manager  of  the  Continental  Zinc  Mining 
Company  that  he  was  permitted  to  pursue  the  avocation  of  a  mining 
broker  at  Joplin ;  and,  as  this  evidence  brought  out  by  the  plaintiff 
was  not  contradicted  by  the  introduction  on  the  part  of  plaintiff  of 
any  countervailing  evidence,  the  defendant  had  the  benefit  of  the 
fact  for  whatever  it  was  worth.  Other  objections  made  to  the  rul- 
ings of  the  court  on  the  admissibility  of  evidence  have  no  reference 
to  the  issues  under  the  first  count  of  the  petition,  so  the  verdict 
on  that  count  must  stand. 

The  next  contention  of  counsel  for  defendant  is  that  the  verdict 
on  the  first  count  is  a  bar  to  the  action  on  the  second  count.  There 
is,  in  my  opinion,  no  legal  incompatibility  between  these  two  counts. 
The  clear  meaning  and  purport  of  the  cause  of  action  predicated  in 
the  first  count  is  that  the  defendant,  in  violation  of  his  assumed 
character  as  the  trusted  friend  and  agent  of  the  plaintiff,  took  ad- 
vantage thereof  to  put  upon  the  plaintiff  properties  in  question  at  a 
given  price,  under  the  belief  of  the  plaintiff,  induced  by  the  deceit 
of  the  defendant,  that  the  price  was  what  in  fact  the  defendant 
was  paying  to  the  owners  therefor,  when  in  fact  he  had  paid  less, 
and  received  and  appropriated  to  himself,  under  the  guise  of  corn- 
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missions  from  the  owners,  over  $13,000.  As  a  party  acting  in  such 
fiduciary  relation  must  give  to  his  principal  the  advantage  of  such 
contract,  he  is  unquestionably  liable,  in  an  action  on  the  case,  for 
the  sums  thus  appropriated.  It  is  wholly  immaterial  what  the 
pleader  may  denominate  his  action,  or  whether  he  has  brought  it 
for  damages,  or  for  the  recovery  of  the  specific  sum  misappropri- 
ated, and  the  like.  The  nature  of  the  action  and  the  relief  sought 
are  to  be  determined  by  the  facts  pleaded,  as  these,  under  the  Code 
of  Missouri,  constitute  the  cause  of  action,  and  he  is  entitled  to 
such  judgment  as  the  law  attaches  to  the  facts  state4^and  proved. 
Wittenauer  v.  Watson,  1 1  Mo.  App.  588 ;  Henderson  v.  Dickey, 
50  Mo.  161;  Bank  v.  Evans,  51  Mo.  335;  Wright  v.  Barr,  53 
Mo.  340;  White  v.  Rush,  58  Mo.  105;  Ames  v.  Gilmore,  59  Mo. 
537.  If  sufficient  facts  are  stated  to  entitle  the  plaintiff  to  relief, 
the  conclusions  of  law  which  the  pleader  draws  from  them,  and 
particularly  the  relief  he  may  ask,  may,  if  necessary,  be  disregarded, 
and  the  court  may  grant  any  relief  consistent  with  the  case  made 
by  the  evidence  and  embraced  within  the  issues.  Newham  v.  Ken- 
ton, 79  Mo.  382;  Sharkey  v.  McDermott,  91  Mo.  647,  4  S.  W. 
107,  60  Am.  Rep.  270 ;  Baker  v.  Railway  Co.,  34  Mo.  App.  98.  The 
judgment  is  the  conclusion  of  the  law  upon  the  facts  found.  The 
substantive  effect  of  the  cause  of  action  stated  in  the  second  count 
of  the  petition  is  to  recover  from  the  defendant  damages  for  his 
alleged  deceit  and  fraud  in  taking  advantage  of  the  known  confi- 
dence and  trust  reposed  in  him  by  the  plaintiff  to  induce  the  plain- 
tiff, in  reliance  upon  the  defendant's  honesty,  assurances,  and  rep- 
resentations, to  buy  certain  mining  properties  at  a  much  larger 
valuation  than  they  were  actually  worth;  the  inducement  to  the 
defendant  for  the  deceit  practiced  on  the  plaintiff  being  the  com- 
missions he  was  to  receive  from  the  owners  for  putting  the  prop- 
erty upon  the  plaintiff.  As  was  stated  in  the  charge  of  the  court 
to  the  jury,  the  measure  of  damages  for  such  wrong  is  the  differ- 
ence between  the  actual  value  of  the  property  at  the  time  of  sale 
and  the  price  paid  therefor;  meaning,  of  course,  under  the  cir- 
cumstances of  the  charge,  the  actual  price  paid  by  the  defendant 
to  the  owners.  It  therefore  is  quite  apparent  that  the  two  grounds 
of  recovery  are  distinct,  wth  different  methods  of  measuring  and 
ascertaining  the  damages.  A  recovery  on  the  first  count  might 
have  failed.  The  evidence  might  have  failed  to  show  that  the  de- 
fendant, in  fact,  received  any  such  commissions;  and  yet,  if  the 
plaintiff  proved  enough  of  the  other  material  allegations  of  the 
second  count  to  satisfy  the  jury  that  the  defendant  was  guilty  of  the 
fraud  and  deceit  alleged,  whereby  he  induced  the  plaintiff  to  buy 
at  an  exaggerated  price,  from  an  interested,  dishonest  motive,  on 
the  defendant's  part,  a  recovery  thereon  would  be  authorized.  And, 
vice  versa,  a  recovery  on  the  second  count  might  have  failed,  be- 
cause the  evidence  failed  to  satisfy  the  jury  that  there  was  any 
actual  difference  between  the  price  paid  and  the  value  of  the  prop- 
erty, and  yet  a  recovery  could  have  been  had  upon  the  first  count 
for  the  commissions  wrongfully  appropriated  by  the  defendant.  And 
if  further  demonstration  were  needed  of  the  independent  character 
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of  the  two  causes  of  action,  it  is  furnished  in  the  fact  that  the  pe- 
tition in  the  second  count  counts  on  damages  of  $30,000  on  account 
of  the  alleged  fraud  in  the  sale  of  the  Captain  mine.  No  claim  is 
made  in  the  first  count  for  any  commission  on  account  of  this  trans- 
action. 

The  contention  of  counsel  that  the  jury,  in  assessing  the  dam- 
ages on  the  second  count,  possibly  included  the  sum  of  the  verdict 
on  the  first  count,  I  am  certain,  is  not  well  founded.  The  amount 
of  damages  prayed  for  in  the  second  count  is  $56,000,  while  the 
jury  awarded  only  $5,000.  On  the  first  count  the  jury  awarded 
damages  exactly  covering  the  amount  of  commissions  wrongfully 
appropriated  by  the  defendant,  with  interest  thereon;  thus  show- 
ing not  only  that  the  jury  intelligently  comprehended  the  two  is- 
sues, but  that,  after  they  had  decided  that  the  defendant  should 
make  restitution  of  his  ill-gotten  gains,  they  proceeded  to  ascertain 
what  additional  assessment  should  be  made  under  the  second  count. 
There  is  absolutely  no  ground  for  assuming  that  there  is  a  pos- 
sibility that  in  assessing  the  damages  on  the  second  count  the  jury 
included  the  assessments  of  commissions  awarded  on  the  first  count. 
On  the  contrary,  in  view  of  the  evidence,  well  warranting  a  much 
larger  assessment  on  the  second  count,  the  meager  sum  awarded 
persuades  the  mind  of  the  court,  beyond  a  reasonable  doubt,  that 
the  jury,  after  deciding  to  make  the  defendant  disgorge  the  amount 
of  commissions  concluded  that  $5,000  additional  on  the  second  count 
was  equitable.  Any  other  conclusion  is  utterly  unreasonable  and 
mere  bald  conjecture.  The  meager  amount  awarded  on  the  second 
count  amounts  to  a  demonstration  that  the  jury  gave  the  defendant 
full  credit  for  the  commissions  awarded  on  the  first  count,  being 
the  difference  between  what  the  defendant  actually  paid  for  the 
property  and  what  he  obtained  from  the  plaintiff. 

Neither  is  it  conceivable  that  the  jury  did  not  correctly  under- 
stand thfe  purport  of  the  court's  charge  respecting  the  rule  for 
measuring  the  damages.  It  told  the  jury  that  the  measure  of  dam- 
ages on  the  second  count  is  the  difference  between  the  actual  value 
of  the  property  at  the  time  of  sale  and  the  price  paid  therefor,  the 
clear  intendment  of  which  is  the  difference  between  the  price  for 
which  it  was  sold  to  the  defendant  and  its  real  value  at  the  time. 
Some  consideration  must  be  had  by  the  court,  in  passing  upon 
such  instruction,  for  the  common  sense  and  ordinary  discrimina- 
tion of  the  jury.  This  was  an  exceptionally  intelligent  jury;  and 
the  court  entertains  no  reasonable  doubt  that  they  correctly  under- 
stood this  direction,  and  applied  the  proper  rule,  having  due  re- 
gard to  the  fact  that  they  had  awarded  under  the  first  count  to  the 
plaintiff  the  margin  between  what  the  defendant  paid  the  owners 
and  what  he  obtained  from  the  plaintiff.  The  defendant  took  no 
exception  to  this  part  of  the  charge;  neither  did  his  counsel  make 
request  for  a  more  specific  direction  on  this  point.  The  objection 
is  clearly  an  afterthought,  in  searching  for  some  possible  escape 
after  defeat. 

The  only  remaining  objection  urged  by  defendant's  counsel  on 
the  motion  for  new  trial  is  the  ruling  of  the  court  on  the  questions 
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asked  of  the  witness  Glover  as  to  his  opinion  of  the  market  value 
of  the  Condor  and  Nalahka  properties.  While  it  is  true  that  the 
competency  of  a  witness  to  express  an  opinion  on  the  question  of 
value  of  property  is  not  so  rigid  as  in  other  instances  of  expert 
testimony,  yet,  where  the  value  of  property  is  the  essential  matter 
in  issue,  the  opinion  of  af  witness,  to  constitute  a  basis  for  the  ver- 
dict of  a  jury,  ought  to  be  based  upon  personal  knowledge  and 
observation  of  the  property.  It  cannot  be  based  upon  mere  hear- 
say, and  ought  not  to  be  upon  such  a  superficial  observation  of  the 
property  as  to  make  his  opinion  merfg  guesswork.  This  witness 
stated  that  these  properties  were  new  properties,  and  necessarily 
but  imperfectly  developed.  He  also  testified  that  the  Nalahka  prop- 
erty was  richer  than  the  Condor,  as  it  was  turning  out  pay  dirt, 
and  the  Condor  property  was  what  was  called  "mill  dirt"  (that  is, 
the  ore  was  to  be  worked  out  by  mill),  and,  as  no  mill  had  been 
employed,  he  could  not,  of  course,  tell  anything  about  its  quality 
or  output.  In  this  connection  it  is  to  be  observed  that  the  ques- 
tion propounded  by  defendant's  counsel  to  this  witness  called  for 
his  opinion  as  to  the  value  of  both  properties,  and  not  based  solely 
upon  the  Nalahka  property.  The  witness  distinctly  stated  that  he 
had  never  been  in  either  of  these  mines,  and  had  never  seen  any- 
thing of  them,  except  some  surface  dirt.  Ought  a  jury  to  be  per- 
mitted to  form  a  verdict  on  the  market  value  of  a  mine  predicated 
of  the  opinion  of  a  witness  who  had  never  seen  the  inside  of  it; 
and  when  the  witness,  who  had  been  in  the  mining  business,  told  tha 
court  and  jury  that,  from  his  experience,  he  would  be  unwilling 
to  buy  any  mine  without  going  down  into  it  and  examining  it? 
Other  witnesses  testified  to  the  value  of  these  mines;  and  par- 
ticularly Mr.  Mower,  who  claimed  to  be  an  expert,  testified  that 
he  had  made  a  critical  examination  of  both  of  these- mines,  and 
stated  the  quality  and  appearance  of  the  ore,  and  gave  his  opinion 
thereon  as  to  the  value.  It  did  not  appear  that  the  witness  Glover 
had  ever  sold  any  mineral  from  these  mines;  nor  did  he  know 
whether  or  not  the  digging  done  in  either  of  them  left  -in  sight  an 
ounce  of  ore,  or  any  indication  of  remaining  ore.  This  witness, 
doubtless,  if  a  practical  miner,  as  defendant's  counsel  contends  he 
was,  would  have  been  competent  to  express  an  opinion  as  to  the 
value  of  tliat  mine,  based  upon  the  testimony  of  Mr.  Mower  and 
others,  who  stated  its  condition,  output,  and  appearance  at  the  time. 
But  no  such  question  was  put  to  him,  or  opinion  called  for  thereon. 
But  it  was  limited  solely  to  a  superficial  view  of  some  surface  dirt 
from  the  "new  properties,  so  far  as  the  ore  was  concerned."  The 
admission  of  expert  opinions  is  always  largely  a  matter  resting  in 
the  sound  discretion  of  the  trial  court,  and  not  reviewable  except 
when  this  discretion  is  manifestly  abused.  Iron  Co.  v.  Blake,  144 
U.  S.  484,  12  Sup.  Ct.  731,  36  L.  Ed.  510;  Railroad  Co.  v.  War- 
ren, 137  U.  S.  353,  u  Sup.  Ct.  96,  34  L.  Ed.  681 ;  Coal  Co.  v.  Bevil, 
10  C.^  C.  A.  41,  61  Fed.  757.  It  is  not  conceivable,  in  view  of  all 
the  direct  evidence  bearing  upon  the  values  of  all  these  properties, 
that  had  this  witness,  with  the  limited  qualification  his  examina- 
tion disclosed,  been  permitted  to  express  an  opinion  as  to  the  value 
112F.— «6 
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of  the  two,  how  it  could  have,  possibly  influenced  the  verdict  one 
way  or  the  other.  In  such  case  the  court  ought  not  to  disturb  the 
verdict,  and  put  the  parties  to  the  trouble  and  expense  of  a  retrial 
of  the  whole  issues  under  the  second  count.  This  defendant,  in 
my  opinion,  had  an  absolutely  fair  hearing,  and  lost  his  case  because 
the  morale  of  his  conduct  in  these  transactions  was  bad. 
The  motions  for  new  trial  and  in  arrest  of  judgment  are  overruled. 


ESTILL  COUNTY  v.  EMBRY. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    January  13.  1002.) 

No.  095. 

L  CouNTiBS— Bonds— Aro  to  Railroad— Act  of  Legislature— Cokstitutiok- 
ALiTY— Decision  op  State  Court— Effect  in  Federal  t  ourt. 

Where  an  act  of  the  legislature  of  a  state  authorizing  the  issue  of 
bonds  by  a  county  to  aid  a  railroad  has  been  adjudged  valid,  under  the 
state  constitution,  by  the  highest  tribunal  of  that  state,  such  Judgment 
is  binding  on  a  federal  court  sitting  in  such  state. 

d.  Same— Res  Judicata— Privies. 

Where,  in  an  action  between  plaintiff's  assignor  and  the  defendant 
county  to  compel  the  delivery  of  bonds  issued  to  aid  in  the  construc- 
tion of  a  railroad,  all  questions  as  to  the  validity  of  such  bonds  were  liti- 
gated and  determined,  and  the  delivery  decreed,  plaintiff,  as  a  purchaser 
of  coupons  of  such  bonds,  though  overdue,  is  a  privy  to  whom  all  the 
advantages  of  such  Judgment  inure. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Kentucky. 

The  defendant  in  error,  plaintiff  below,  hereinafter  called  the  "plaintiff," 
filed  his  petition  to  recover  upon  coupons  which  had  been  issued  by  the 
plaintiff  in  error,  defendant  below,  hereinafter  called  the  "defendant,"  with 
the  bonds  to  which  they  were  attached,  in  accordance  with  a  contract  en- 
tered into  for  the  construction  of  the  Richmond,  NicholasviUe,  Irvine  & 
Beattyville  Railroad,  the  charter  for  which  was  granted  by  the  legislature 
of  Kentucky,  April  21,  1888.  By  the  terms  of  the  act  the  defendant  was 
authorized  tcf  submit  to  its  voters  the  proposition  by  the  terms  of  which  the 
county  was  to  be  authorized  to  issue  $100,000  of  bonds  to  aid  in  the  con- 
struction of  said  railroad,  $50,000  of  which  bonds  were  to  be  delivered  to 
the  railroad  company  or  its  order  when  it  should  have  c  mpleted  Its  road  to 
the  town  of  Irvine,  or  a  point  within  600  yards  of  the  town  limits,  and 
should  have  caused  a  train  of  passenger  cars  to  run  from  that  point  through 
the  counties  of  Estill,  Madis  n,  and  Jessamine  into  the  county  of  Woodford 
over  its  own  road,  and  thence  over  the  Louisville  Southern  to  LouisviUe. 
By  the  terms  of  the  contract  of  subscription  so  ordered  by  the  voters  of 
Estill  county,  the  b  nds  and  coupons  were  to  be  executed  and  placed  in  the 
hands  of  a  trustee  to  be  named  by  Estill  county,  which  trustee  was  to  hold 
the  bonds  until  the  railroad  company  had  complied  with  the  terms  of  the 
contract  in  accordance  with  which  the  issue  of  bonds  was  ordered.  The 
charter  of  the  railroad  company  provided  that  *1t  shall  not  be  lawful  for 
any  of  said  bonds  to  be  delivered  to  said  railroad  company  except  as  the 
road  is  completed,  in  accordance  with  the  order  of  submission  made  by  said 
county  court;  and  provided,  further,  that  said  company  shall  make  a  pre- 
liminary survey  within  one  year  after  the  passage  of  this  act,  and  shall 
commence  work  in  good  faith  upon  its  roadbed  within  tlie  next  year,  and 
shall  each  year  thereafter  perform  one-fifth  of  the  work  necessary  to  com- 
plete the  road."  And  the  contract  with  the  railroad  company  provided  that 
*the  said  company  shall  place  the  construction  of  its  whole  line  under  con- 


Digitized  by 


Google 


ESTILL  COUNTY   V.  EMBRY.  883 

tract  at  the  same  time,  and  shall  commence  work  on  Its  roadbed  in  Estill 
county  within  six  months  after  the  subscription,  and  shall  complete  its 
road  from  its  Woodford  county  terminus  to  the  point  at  or  near  Irvine  within 
three  years  after  said  period  of  six  months,  and  shall  complete  its  road  to 
its  Lee  county  terminus  within  one  year  after  the  expiration  of  said  last- 
named  period.  If  either  of  these  conditions  as  to  time  is  not  complied  with, 
said  railroad  company  shall  not  be  entitled  to  any  of  said  bonds."  The 
county  court  of  Estill  county  appointed  one  Edward  Conroy  trustee  to  hold 
the  $100,000  of  bonds  to  be  issued  and  $100,000  of  the  capital  stock  of  the 
railroad  company,  the  bonds  to  be  delivered  to  the  railroad  company,  and 
the  stock  to  be  turned  over  to  Estill  county  when  the  railroad  company 
should  be  entitled  to  the  bonds  under  the  contract  Before  the  road  was 
completed  to  Irvine,  and  before,  therefore,  the  railroad  company  was  enti- 
tled to  receive  the  first  installment  of  b.;nds  amounting  to  $50,000,  the  rail- 
road company  became  insolvent,  and  was  placed  in  the  hands  of  a  receiver 
appointed  by  the  federal  court,  and  by  him,  under  the  orders  of  the  court, 
the  road  was  completed  to  Irvine  within  the  time  specified  by  the  contract, 
and  a  train  of  cars  was  run  over  the  track.  Demand  was  then  made  on  tUe 
trustee  for  the  bonds,  but  he  refused  to  deliver  them.  Suit  was  thereupon 
brought  in  the  chancery  court  of  Louisville,  Ky.,  against  the  trustee  and 
others,  to  compel  the  trustee  to  deliver  the  bonds.  In  that  suit  Estill  county 
voluntarily  appeared  and  .was  made  a  defendant,  and  set  up  the  defenses 
it  has  set  up  here.  After  a  trial  the  validity  of  the  bonds  was  decreed,  and 
they  were  ordered  to  be  delivered.  The  plaintiff  afterwards  became  the 
owner  of  the  coupons  involved  here,  and  presented  them  for  payment,  which 
was  refused,  and  this  action  was  begun.  The  defendant  filed  its  answer,  to 
which  a  demurrer  was  filed.  Thereafter,  the 'first,  eighth,  ninth,  and  suc- 
ceeding paragraphs  of  the  answer  having  been  construed  by  the  court  to  be 
pleas  to  the  Jurisdiction,  a  trial  of  the  issues  of  fact  thereon  was  had,  and 
the  pleas  overruled.  A  demurrer  which  had  been  filed  to  the  answer  was 
overruled,  and  the  plaintiff  filed  a  reply  setting  up  the  record  in  the  case  of 
Young  V.  Conroy,  County  of  Estill,  et  al.,  above  referred  to,  and  the  Judg- 
ment of  the  court  of  appeals  of  Kentucky  affirming  that  decree.!  To  that 
reply  the  defendant  filed  a  demurrer,  which  was  sustained  as  to  the  first 
paragraph,  but  overruled  as  to  the  second,  and  carried  back  and  sustained 
as  to  the  answer.  An  amended  answer  was  filed,  to  which  the  reply  above 
mentioned  was  refiled,  and  a  demurrer  to  that  reply  was  overruled  by  the 
court  A  rejoinder  was  then  filed  by  the  defendant,  to  which  the  plaintiff 
filed  a  demurrer,  which  was  sustained,  and  thereupon,  defendant  refusing 
to  plead  further,  Judgment  was  rendered  in  favor  of  the  plaintiff  for  $11,- 
520.81,  with  interest  and  costs,  which  Judgment  is  brought  here  by  the 
defendant  for  review  on  writ  of  error. 

J.  B.  White,  for  plaintiff  in  error. 

H.  L.  Gordon,  for  defendant  in  error. 

Before  LURTON  and  DAY,  Circuit  Judges,  and  WANTY,  Dis- 
trict Judge. 

WANTY,  District  Judge,  after  making  th€  foregoing  statement, 
delivered  the  opinion  of  the  court. 

The  defendant  claims  that  the  judgment  should  be  set  aside  be- 
cause the  statute  under  which  the  bonds  were  issued  and  delivered 
is  unconstitutional;  and,  further,  if  the  statute  is  held  to  be  valid, 
the  bonds  were  not  legally  delivered,  because  the  conditions  im- 
posed by  the  charter  and  contract  had  not  been  performed.  The  par- 
ticular feature  of  the  act,  that  the  defendant  contends  makes  it  un- 
constitutional, is  the  provision  which  authorizes  the  county  judge, 

1  Affirmed  by  divided  court  without  opinion. 
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after  the  execution  of  the  bonds,  to  place  them  in  the  hands  of  a 
trustee  selected  by  him,  to  be  held  until  the  conditions  oi  the  con- 
tract of  subscription  should  be  complied  with  by  the  railroad  com- 
pany. Under  the  constitution  of  Kentucky,  as  it  existed  at  the 
time  of  the  act  authorizing  the  subscription  to  the  stock  of  the  rail- 
road company,  the  legislature  had  the  power  to  enact  such  a  stat- 
ute. This  is  admitted  by  counsel  for  defendant,  but  they  contend 
that  because  the  act  directed  that  the  bonds,  after  being  executed, 
should  be  placed  in  the  hands  of  a  trustee  to  be  named  by  the  county 
judge,  "to  be  held  by  said  trustee  until  said  railroad  company  may 
be  entitled  to  the  same"  according  to  the  terms  of  the  contract, 
it  is  unconstitutional.  A  careful  perusal  of  the  constitution  of  Ken- 
tucky fails  to  disclose  any  provision  upon  which  this  claim  can 
be  based.  If  the  legislature  had  power  to  authorize  the  issuance 
of  these  bonds  upon  performance  of  certain  conditions,  a  provision 
for  the  manner  of  their  delivery  after  the  conditions  had  been  per- 
formed could  not  make  an  otherwise  valid  enactment  void.  But 
this  statute  has  been  declared  to  be  a  constitutional  act  in  the  case 
of  Young  V.  Conroy,  above  referred  to  by  the  court  of  appeals  of  the 
state  of  Kentucky,  to  which  that  cause  was  taken  by  the  defendant 
here.  The  construction  there  placed  upon  this  statute  by  the  high- 
est tribunal  of  the  state  is  binding  on  this  court,  and  therefore  the 
contention  that  the  statute  is  unconstitutional  is  not  now  open  to 
the  defendant  in  this  jurisdiction. 

The  claim  that  the  requirements  of  the  contract  regarding  the 
building  of  the  road  before  the  bonds  might  be  delivered  had  not 
been  complied  with,  as  well  as  every  other  question  sought  to  be 
litigated  here,  was  adjudicated  in  the  case  of  Young  v.  Conroy,  in 
the  court  of  appeals  of  Kentucky,  adversely  to  the  defendant  when 
the  delivery  of  the  bonds  was  decreed.  The  question  of  the  juris- 
diction of  the  Louisville  chancery  court  over  the  parties  and  its 
authority  to  determine  the  questions  presented  in  that  suit  were 
passed  upon  after  a  voluntary  appearance  by  this  defendant,  and 
the  judgment  there  is  binding  upon  it  here.  The  plaintiff  in  this 
action  is  an  assignee  of  these  coupons  after  they  became  due,  and 
it  is  contended  that  the  judgment,  even  if  it  is  binding  between  the 
parties  to  the  cause  litigated,  is  not  between  the  parties  to  this 
action.  The  plaintiff  in  this  action  purchased  the  coupons  from  the 
plaintiff  in  the  cause  wherein  they  were  adjudicated  valid,  and  is 
therefore  a  privy  to  whom  all  the  advantages  and  infirmities  at- 
taching from  that  judgment  inure. 

The  cases  in  the  United  States  supreme  court  illustrating  this 
rule  are  reviewed  in  the  opinion  of  Justice  Harlan  in  the  case  of 
Southern  Pac.  R.  Co.  v.  U.  S.,  i68  U.  S.  i,  i8  Sup.  Ct.  i8,  42  L. 
Ed.  355,  in  which  he  announces  the  general  rule,  which  disposes  of 
every  question  raised  by  the  defendant  here,  as  follows: 

"A  right,  question,  or  fact  distinctly  put  In  Issue  and  directly  determined 
by  a  court  of  competent  Jurisdiction  as  a  ground  of  recovery  cannot  be  dis- 
puted in  a  subsequent  suit  between  the  same  parties  or  their  priyies;  and, 
even  if  the  second  suit  is  for  a  different  cause  of  action,  the  right,  question, 
or  fact,  once  determined,  must,  as  between  the  same  parties  or  their  privies, 
be  taken  as  conclusively  established,  so  long  as  the  judgment  in  the  first 
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suit  remains  nnmodlfled.''    Southern  Pac.  B.  Co.  y.  U.  8.,  168  U.  8.  48,  49, 
18  Sup.  Gt  27,  42  L.  Ed.  855. 

See,  also.  City  of  New  Orleans  v.  Citizens'  Bank  of  Louisiana, 
167  U.  S.  371, 17  Sup.  Ct.  90s,  42  L.  Ed.  202,  and  Union  &  Planters' 
Bank  v.  City  of  Memphis  (C.  C.  A.)  ill  Fed.  561. 

The  judgment  must  be  affirmed. 


STOLL  V.  LOVINQ. 

(Olrcnlt  Court  of  Appeals,  Sixth  Circuit.    January  13,  1002.) 

No.  960. 

Pbihoipal   and    Agknt— Contbaot— Confuctino  Evidknob  —  Instructiok— 
Question  vok  Jury. 

Defendant  and  another  were  buying  up  distillery  properties  to  form 
a  consolidated  company.  Plaintiff  claimed  to  have  made  a  complete 
verbal  contract  with  defendant  to  act  as  his  agent  in  the  purchase  of 
certain  stock,  and  that  defendant  referred  him  to  his  associate,  as  au- 
thorized to  complete  the  detaUs.  Plaintiff  subsequently  signed  a  letter, 
written  and  signed  by  such  associate  alone,  which  embodied  the  terms 
of  the  contract  Defendant  then  purchased  the  stock,  without  the  in- 
tervention of  his  associate  or  of  plaintiff.  Defendant  denied  the  verbal 
contract,  but  testified  that  he  had  advised  plaintiff  that  in  his  absence 
the  transaction  might  be  carried  on  with  his  associate,  with  whom  the 
trade  was  to  be  made.  Defendant  denied  knowledge  of  the  letter  of 
his  associate  prior  to  the  day  of  purchase,  and  stated  that  the  associate 
was  not  authorized  to  represent  him.  The  deposition  of  the  associate 
showed  that,  while  not  acting  for  defendant,  the  latter  knew  of  the 
letter  in  question,  which  was  written  under  his  advice  and  with  his 
consent.  Held  that,  the  evidence  being  conflicting,  an  instruction  that 
there  was  no  evidence  which  would  authorize  a  finding  that  plaintiff 
had  accepted  a  contract  in  writing  from  the  associate,  to  the  exclusion 
of  defendant,  was  erroneous. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Kentucky. 

Levy  Mayer  and  Alex  P.  Humphrey,  for  plaintiff  in  error. 
John  L.  Dodd  and  David  W.  Baird,  for  defendant  in  error. 

Before  LURTON  and  DAY,  Circuit  Judges,  and  WANTY,  Dis- 
trict  Judge. 

DAY,  Circuit  Judge.  This  action  was  brought  in  the  circuit  court 
to  recover  upon  a  contract  for  compensation  to  the  plaintiff,  as 
agent  of  the  defendant,  StoU,  and  one  Shaw,  in  the  purchase  of  the 
stock  in  a  distillery  company  known  as  the  Mattingly  Company. 
It  appears  from  the  testimony  that  StoU  and  Shaw  were  engaged 
in  buying  up  distillery  properties  in  the  state  of  Kentucky  in  the 
year  1899;  and  it  is  alleged  in  the  petition  that  a  contract  had 
been  made  whereby  the  defendant  was  to  pay  the  plaintiff  a  cer- 
tain commission  for  the  purchase  of  the  stock  within  a  given  time, 
and  after  the  plaintiff  had  brought  the  parties  together  the  defend- 
ant availed  himself  of  the  plaintiff's  labor  in  that  behalf,  and  pur- 
chased a  majority  of  the  stock.    The  argument  in  this  case  has 
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taken  a  wide  range,  discussing  some  phases  of  the  case  and  dis- 
puted questions  of  fact  which  are  not  important  now  to  consider. 
The  testimony  for  the  plaintiff  tended  to  show  a  state  of  facts  war- 
ranting the  submission  of  the  case  to  the  jury  upon  the  view  of  the 
law  that  where  one  has  contracted  to  perform  a  service  for  an- 
other, and  is  prevented  from  complete  performance  by  the  wrong- 
ful intervention  of  the  other  party,  he  may,  among  other  remedies, 
recover  for  the  value  of  his  services  actually  rendered  while  under- 
taking to  carry  out  the  contract.  The  jury  was  told  in  this  con- 
nection that  no  recovery  could  be  had  as  for  a  complete  perform- 
ance of  the  contract.  If,  however,  after  the  plaintiff  had  entered 
upon  the  execution  of  the  contract,  the  defendant  interfered,  and 
took  up  the  negotiations  begun  by  the  plaintiff,  and  completed  the 
purchase,  the  efforts  of  the  plaintiff  having  brought  the  parties  to- 
gether, so  that  the  purchase,  at  a  price  satisfactory  to  the  defend- 
ant, was  made  as  a  result  of  his  efforts,  the  plaintiff  might  recover 
a  fair  and  reasonable  compensation  for  the  services  rendered.  No 
exception  was  taken  to  this  general  charge  of  the  court. 

The  question  which  we  deem  it  necessary  to  notice  arises  upon 
the  request  of  the  defendant  below  for  a  special  charge  to  the  jury 
as  follows: 

"That  If  they  believe  from  the  evidence  that  the  plaintiff,  H.  V.  Loving, 
knew,  or  had  reasonable  grounds  to  believe,  that  G.  B.  Shaw  and  G.  H. 
StoU  were  desiring  to  purchase  the  stock  of  the  Mattingly  C  inpany,  not  for 
themselves,  but  for  some  other  person,  and  subsequently  the  said  Loving 
accepted  a  contract  in  writing  from  Q.  B.  Shaw  alone,  and  that  said  Stoll 
was  not  bound  to  fulfill  the  said  contract  personally,  the  Jury  should  find 
for  him." 

To  this  request  the  court  responded  as  follows : 

"But  the  court  declines  to  charge  you  in  that  precise  form,  because  there 
is  no  evidence  which  would  authorize  you  to  find  that  the  plaintiff  accepted 
a  contract  In  writing  from  G.  B.  Shaw  alone,  and  to  the  exclusion  of  the 
defendant;  but  the  court  repeats  what  it  has  already  stated, — ^that,  before 
you  can  find  anything  in  favor  of  the  plaintiff,  you  must  believe  from  the 
evidence  that  the  defendant,  either  individually  or  on  behalf  of  some  undis- 
closed principal,  authorized  the  plaintiff  to  negotiate  for  the  entire  capital 
stock  of  the  Mattingly  Company  upon  terms  already  stated." 

The  defendant  excepted  to  the  refusal  to  give  the  request,  and  to 
the  part  of  the  charge  above  given. 

Was  the  court  justified  in  saying  to  the  jury  that  there  was  no 
evidence  which  would  authorize  a  finding  that  the  plaintiff  accepted 
a  contract  from  Shaw  alone,  to  the  exclusion  of  Stoll?  The  plain- 
tiff's recovery,  in  the  aspect  in  which  the  case  was  submitted  to 
the  jury,  required  that  he  should  make  out  a  contract  with  Stoll 
for  the  purchase  of  the  Mattingly  stock,  the  performance  of  which 
had  been  prevented  by  the  wrongful  intervention  of  Stoll  in  taking 
up  the  negotiations  and  concluding  them  after  Loving  had  brought 
the  parties  together.  The  parties  were  directly  at  issue  as  to  whether 
Stoll  had  made  such  a  contract.  To  determine  the  pertinency  of 
the  charge  given,  a  brief  review  of  the  facts  which  the  testimony 
tended  to  establish  is  necessary.  It  appears  that  Stoll  and  one  G. 
B.  Shaw  were  buying  up  distillery  properties  in  Kentucky  with  a 
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View  to  the  formation  of  a  consolidated  company.  The  Mattingly 
Company  was  the  owner  of  one  of  the  desired  properties,  Mr. 
Loving  was  a  stockholder  in  that  company,  and  was  approached 
by  StoU  with  a  view  to  obtaining  his  services  in  obtaining  this  stock. 
Loving  claims  that  he  made  a  complete  verbal  bargain  with  StoU 
as  to  the  terms  of  the  contract,  and  Stoll,  having  to  depart  for 
New  York,  referred  him  to  Shaw,  as  one  associated  with  him  and 
authorized  to  complete  the  details  of  the  bargain,  and  that  Shaw 
reduced  the  agreement  to  writing,  in  the  form  of  a  letter  dated 
January  26,  1899,  in  which  he  endeavored  to  embody  the  terms  of 
the  contract.  Loving  signed  this  letter  as  correct,  but  says  he 
protested  as  to  some  of  its  terms.  This  letter  was  signed  by  Shaw 
alone.  Subsequently  Loving  wrote  to  Shaw  that  he  had  obtained 
a  certain  figure  on  the  majority  of  stock,  and  suggested  a  lower 
offer.  On  the  8th  of  February,  Stoll  purchased  the  majority  stock 
at  an  advanced  price.  Stoll  testified  that  he  made  no  verbal  con- 
tract with  Loving,  but  pending  the  investigation  was  compelled 
to  leave  for  New  York,  and,  before  leaving,  advised  Loving  that 
he  could  treat  with  Shaw;  that  Shaw  was  the  man  with  whom  the 
trade  was  to  be  made;  that,  on  the  day  of  the  purchase  of  the 
majority  interest  in  the  Mattingly  stock.  Loving  told  him  that  he 
had  a  contract  with  Shaw,  which  had  not  yet  expired,  for  the  pur- 
chase of  the  stock ,  referring  to  the  letter  of  January  8,  1901 ;  that 
he  (Stoll)  did  not  know  before  the  details  of  the  contract  with  Shaw, 
and  that  Shaw  did  not  represent  him ;  that  they  were  not  authorized 
to  represent  one  another;  that  he  had  not  seen  the  letter  in  ques- 
tion until  Loving  showed  it  to  him,  and  that  Shaw  had  never  there- 
tofore mentioned  it  to  him.  Shaw,  who  was  jointly  sued,  was  not 
served  with  process.  His  deposition  consists  mainly  of  declinations 
to  answer  questions;  but  he  says  that  while  he  was  not  acting 
for  Stoll,  the  latter  knew  of  the  letter  of  January  26th,  which  was 
written  under  his  advice  and  with  his  consent.  We  are  not  now  con- 
cerned with  the  truth  or  falsity  of  these  opposing  claims.  It  was 
essential  to  the  plaintiff's  recovery,  as  we  have  seen,  that  the  jury 
should  find  that  he  had  a  contract  with  Stoll  for  the  purchase  of 
the  stock.  Stoll  denied  any  such  contract,  and  claimed  that,  what- 
ever the  preliminary  negotiations  were,  Shaw  was  the  man  with 
whom  the  contract  was  made,  and  that  the  written  proposal  ac- 
cepted by  Loving  was  made  by  Shaw  alone,  and  in  his  own  name; 
that  Shaw's  contract  was  unauthorized  by  him,  and  its  details  un- 
known to  him  until  after  its  execution.  Under  these  circumstances, 
upon  one  of  the  turning  points  of  the  case,  was  the  court  justified 
in  saying  to  the  jury  that  there  was  no  evidence  which  would  au- 
thorize them  in  finding  that  Loving  ha'd  accepted  a  contract  in 
writing  from  Shaw  to  the  exclusion  of  Stoll?  We  think,  in  view 
of  the  testimony  adduced,  this  charge  was  erroneous.  While  the 
court  told  the  jury  that  the  contract  with  Stoll  must  be  shown  be- 
fore a  recovery  could  be  had,  the  statement  that  there  was  no  tes- 
timony tending  to  support  the  defendant's  contention  in  this  partic- 
ular was  equivalent  to  an  instruction  to  find  for  the  plaintiff  upon 
this  vital  issue  in  the  case.    We  think  there  was  a  conflict  of  tes* 
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timony  upon  the  matter  in  question,  and  that  it  should  have  been 
left  to  the  jury  to  determine,  under  proper  instructions. 

In  this  view  of  the  case,  the  judgment  will  be  reversed,  and  a  new 
trial  granted. 


CHOCTAW,  O.  &  G.  R.  00.  v.  McDADB  et  aL 

(Olrcnit  Court  of  Appeals,  Sixth  Circuit    January  7,  1002.) 

No.  962. 

L  Master  and  Servant— Safe  Place  to  Work— Railroad  Brakehak— Water 
Spout. 

Plaintiff's  Intestate,  an  experienced  brakeman.  was  on  a  furniture 
car,  which  Is  longer  and  wider  than  an  ordinary  freight  car.  To  signal 
the  engineer,  it  was  necessary  to  swing  his  lantern  over  the  side  of  the 
car.  After  so  signaling  in  discharge  of  his  duty,  his  body  was  found 
675  feet  west  of  the  water  tank,  on  the  right  side  of  the  track,  np^r 
which  the  signal  was  given.  There  was  evidence  tending  to  show  that 
the  water  spout  from  the  water  tank  was  unnecessarily  so  constructed 
as  to  project  close  to  the  track,  endangering  the  lives  of  employes  on  the 
roofs  of  passing  cars.  Besides  injuries  likely  to  have  resulted  from  a 
fall  from  a  moving  train,  d^^ceased  was  shown  to  have  received  a  violent 
blow  on  the  left  side  of  the  head  from  some  blunt  instrument.  Held, 
that  a  verdict  based  on  the  assumption  that  the  water  spout  was  the 
proximate  cause  of  the  faU  of  deceased  was  supported  by  the  facts  and 
circumstances. 

2.  Same— Evidence— Instruction. 

Where  the  evidence  in  an  action  for  the  death  of  a  railroad  brakeman 
showed  that  neither  necessity  nor  convenience  required  the  maintenance 
of  a  water  spout  in  dangerous  proximity  to  passing  cars,  and  that  there 
was  no  such  custom  or  usage  on  well-managed  railroads  as  would  Jus- 
tify such  an  unnecessarily  dangerous  projection,  there  was  no  error  in 
an  instruction  stating  that  it  is  negligence,  of  itself,  for  a  railroad  to  so 
construct  such  appliances  as  the  one  claimed  to  have  been  the  cause  of 
the  brakeman*8  death,  that  they  will  injure  brakemen  at  work  on  its 
trains. 

8.  Same— Abstract  Principles. 

Where  the  evidence  in'  an  action  against  a  railroad  company  for  the 
death  of  a  brakeman  Justified  an  Instruction  that  it  was  negligence,  of 
Itself,  for  a  railroad  to  so  construct  such  appliances  as  the  one  claimed 
to  have  caused  the  brakeman's  death,  that  they  would  injure  brakemen 
at  work  on  its  trains,  there  was  no  error  in  refusing  instructions  which 
dealt  with  the  safety  of  appliances  and  places  for  work  In  the  abstract 

4.  Same— Assumption  of  Risk— Contributory   Negligence— Questions  for 
Jury. 

Where  an  experienced  railroad  brakeman,  who  had  been  in  defend- 
ant's employ  but  a  short  time,  was  struck  by  a  water  spout  so  con- 
structed as  to  project  unnecessarily  close  to  passing  cars,  the  questions 
of  assumption  of  risk  and  contributory  negligence  were  for  the  Jury.i 

6.  Same— Reconstruction  of  Appliance— Evidence— Admissibiijty. 

In  a  suit  against  a  railroad  company  for  the  death  of  a  brakeman, 
the  evidence  tended  to  show  that  he  was  struck  by  a  water  spout  pro- 
jecting close  to  the  top  of  passing  cars.  Defendant  gave  measurements 
of  the  appliance  to  show  that  it  did  not,  at  the  time  of  the  acddent 
constitute  a  peril  to  men  on  passing  cars  In  the  proper  discharge  of  their 
duty,  and  to  show  that  the  structure  conformed  to  similar  structures  on 
other  roads.    Meld,  that  evidence  to  show  what  changes  had  occurred 

1  Assumption  of  risk  incident  to  employment,  see  notes  to  Railroad  Co.  y« 
Hennessey,  38  a  C.  A.  314. 
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in  the  appliances  by  reoonstmction  since  the  night  of  the  accident,  and 
their  effect  on  subsequent  measurements,  was  admissible,  under  instruc- 
tions restricting  such  evidence  to  showing  the  condition  of  the  water 
spout  at  the  time  of  the  accident. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  West- 
ern District  of  Tennessee. 

This  is  an  action  by  the  widow  and  children  of  John  I.  McDade  to  recover 
damages  for  his  negligent  death  wliile  1b  the  service  of  the  plaintiff  in  error. 
There  was  a  Judgment  for  the  plaintiffs,  and  the  defendant  has  sued  out 
this  writ  of  error.  The  deceased  was  killed  at  or  near  Goodwin  station, 
Ark.,  between  12  and  1  o'clock  on  the  night  of  August  18,  1900.  He  wa^  at 
the  time  in  the  discharge  of  his  duty  as  head  brakeman  on  top  of  a  furni- 
ture car  some  8  or  10  cars  back  of  the  engine,  in  a  train  consisting  of  27 
freight  cars.  The  crew  of  the  train  consisted  of  the  engineer,  fireman, 
two  brakemen,  and  the  conductor.  The  train  was  west-bound.  On  ap- 
proaching Goodwin,  the  engineer,  when  from  a  quarter  to  one-half  mile 
east,  blew  for  the  station.  The  conductor,  who  was  in  the  cupola  of  the 
caboose,  gave  with  his  lantern  the  signal  to  pass  Goodwin  without  stopping. 
This  signal  was  passed  by  the  rear  brakeman,  then  on  a  Car  about  three 
cars  ahead  of  the  caboose,  to  the  head  bralceman,  McDade,  and  by  the  latter 
was  repeated  to  the  engineer,  who  answered  with  a  short  blast  The  train, 
in  consequence,  did  not  check,  but  passed  Goj  dwin  at  a  speed  of  probably 
20  miles  an  hour.  When  the  train  reached  Brinkley,  9  miles  west,  McDade 
was  missed.  His  lantern  was  found  on  top  of  the  car  where  he  had  last 
been  seen,  still  burning,  and  seated  In  a  place  provided  for  it  near  the  grab 
irons  on  the  north  side  and  west  end  of  the  top  of  the  car,  and  within  reach 
of  the  place  from  which  the  "go-ahead  signal"  had  been  repeated  by  the 
deceased.  McDade's  body  w^as  subsequently  fcund  on  the  ground,  on  the 
north  side  of  the  track,  675  feet  west  of  the  water  tank  at  Goodwin.  The 
evidence  tended  to  show  that  it  was  the  duty  of  brakemen  to  be  on  top  of 
trains  as  they  were  approaching  and  passing  stations,  and  that  it  was  the 
duty  of  the  head  brakeman  to  watch  for  signals  from  the  rear  brakeman, 
and  to  repeat  them  to  the  engineer.  There  was  evidence  tending  to  show 
that,  when  McDade  repeated  the  go-ahead  signal  on  approaching  Goodwin, 
he  was  seated  on  the  top  and  right  hand  side  of  a  furniture  car,  somewhat 
higher  than  the  average  freight  car,  and  that  he  signaled  the  engineer  over 
the  right-hand  side  of  the  top  of  the  train,  by  the  proper  movement  of  his 
lantern.  His  distance  back  from  the  engine  and  the  engineer's  position  in 
the  cab  made  it  necessary  that  the  signal  should  be  repeated  over  the  side 
of  the  car.  Just  as  this  was.  The  evidence  also  tended  to  show  that  Mc- 
Dade, in  being  where  he  was  when  he  repeated  this  signal,  was  Just  where 
his  duty  required  him  to  be,  both  for  observing  and  giving  signals.  There 
was  at  Goodwin,  on  the  north'  side  of  the  track,  a  water  tank,  with  usual 
swinging  spout  for  lowering  and  connecting  with  the  tank  of  the  engine. 
The  contention  of  the  defendants  In  error  was  that  McDade  was  hit  by  this 
spout  when  passing  the  tank  at  Goodwin,  and  that  he  was  rendered  un- 
conscious or  dazed,  and  fell  off  the  train  at  or  near  the  point  where  his  body 
was  found,  675  feet  west  of  this  tank  spout.  In  support  of  this  conclusion 
there  was  evidence  tending  to  show  that  this  spout  did  not  hang  vertically, 
in  reference  to  the  tank,  when  not  In  use,  but  that  it  was  constructed  so 
close  to  the  track,  and  swung  at  such  an  angle  toward  the  track,  as  to  en- 
danger the  lives  of  employes  upon  the  top  of  passing  cars.  There  was  alSo 
evidence  tending  to  show  tiiat  there  was  no  teason  of  necessity  or  con- 
venience for  so  constructing  or  maintaining  this  spout,  and  that  customarily 
they  were  so  swung  or  suspended  as  to  clear  all  trains,  and  all  persons 
whose  duty  required  them  to  be  on  the  roofs  of  passing  cars.  There  was 
also  evidence  tending  to  show  that  the  deceased  had  received  a  violent  blow 
from  some  blunt  object  on  the  left  side  of  his  head  and  face,  and  that  this 
would  be  the  side  exposed  to  a  collision  with  this  sp  ut  if  he  remained  in 
the  position  he  was  in  when  he  was  observed  to  give  the  go-ahead  signal. 
Just  before  passing  this  spout    There  was  also  evidence  of  injuries  to  other 
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parts  of  his  head  and  body,  likely  to  have  resulted  from  a  fall  from  the 
top  of  a  train  rapidly  moving.  There  was  evidence  tending  to  show  that 
the  car  from  which  McDade  fell  was  a  furniture  car,  and  that  it  was  both 
higher  and  wider  than  the  average  freight  car.  There  was  also  evidence 
that  such  cars  were  frequently  received  into  the  trains  of  the  plaintiff  in 
error  and  of  other  companies.  McDade  was  an  experienced  brakeman, 
though  he  had  been  in  the  service  of  the  plaintiff  in  err^.r  but  a  short  time, 
and  had  not  been  over  the  division  including  Goodwin  more  than  8  or  10 
times,  equally  divided  between  day  and  night  trips. 

E.  E.  Wright,  for  plaintiff  in  error. 
G.  T.  Fitzhugh,  for  defendants  in  error. 

Before  LURTON,  Circuit  Judge,  and  WANTY,  District  Judge. 

LURTON,  Circuit  Judge,  after  making  the  foregoing  statement 
of  the  case,  delivered  the  opinion  of  the  court. 

1.  The  whole  case  of  the  plaintiff  below  was  founded  upon  the 
theory  that  the  deceased  had  been  killed  by  coming  into  collision 
with  an  overhanging  water  spout  at  the  Goodwin  tank.  The  case 
was  put  to  the  jury  by  the  trial  judge  alone  upon  this  theory,  for 
the  jury  were  told  that '"if  he  was  not  struck  by  the  water  spout, 
or  the  chain  depending  from  it,  in  such  a  way  as  to  cause  his  fall 
from  the  car,  your  verdict  should  be  for  the  defendant  company." 
While  it  cannot  be  said  the  evidence  demonstrates  that  the  deceased 
was  caused  to  fall  from  his  post  by  reason  of  a  collision  with  the 
water  spout  at  Goodwin,  yet  the  facts  and  circumstances  pointing 
to  that  conclusion  were  quite  sufficient  to  justify  a  verdict  based 
upon  such  an  assumption.  We  have  reached  this  conclusion  from 
an  attentive  examination  of  the  evidence,  and  are  content  to  state 
this  result  without  burdening  this  opinion  with  the  details,  or  an 
argument  based  on  facts  of  interest  only  to  the  particular  litigants 
here  concerned.  So  far  as  the  motion  for  an  instruction  to  find  for 
the  plaintiff  in  error  was  based  upon  the  supposed  insufficiency 
of  the  evidence  in  respect  to  the  operativeness  of  the  water  spout 
as  a  proximate  factor  in  causing  the  death  of  the  deceased,  it  was 
rightly  denied. 

2.  In  respect  to  the  question  of  the  negligence  of  the  railroad 
company,  the  court  instructed  the  jury,  in  regard  to  the  maintenance 
of  a  water  spout  in  such  a  situation  as  to  be  liable  to  strike  brake- 
men  in  the  discharge  of  their  duty,  that  "it  is  negligence,  of  itself, 
for  a  railroad  to  so  construct  such  appliances  as  that  we  have  be- 
fore us  that  they  will  injure  the  brakemen  at  work  upon  its  trains." 
This  was  excepted  to,  and  has  been  assigned  as  error.  Many  re- 
quests for  charges  involving  the  duty  of  the  employer  to  the  em- 
ploye in  respect  to  safety  of  appliances  and  places  for  work  were 
also  refused,  not  because  they  were  not  law  in  the  abstract,  but 
because  inconsistent  with  the  instruction  in  respect  to  the  particu- 
lar case  which  had  been  already  given.  If,  upon  all  the  facts  and 
circumstances  in  evidence,  the  jury  could  not  reasonably  have  come 
to  any  other  conclusion  but  that  it  was  negligent  to  maintain  a 
water  spout  in  such  proximity  to  the  track  as  to  endanger  em- 
ployes whose  duty  required  them  to  be  on  top  of  passing  trains,  the 
court  was  justified  in  the  peremptory  instruction  given ;   and  it  was 
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not  error  to  either  give  the  instruction  we  have  set  out,  or  to  re- 
fuse those  which  dealt  with  the  question  in  tlie  abstract.  Railroad- 
ing is  an  occupation  essentially  dangerous,  and  the  general  prin- 
ciple is  that  railroad  employes  undertake  all  the  risks  of  the  em- 
ployment which  are  usually  incident  to  the  occupation.  But  such 
employes  do  not  assume  the  risk  of  the  negligence  of  the  com- 
pany itself.  Among  the  duties  which  devolve  upon  the  company 
is  that  of  exercising  ordinary  care  in  furnishing  its  employes  with 
proper  roadbed,  track,  and  other  structures  and  appliances  upon 
which  and  with  which  the»  service  required  may  be  rendered.  In 
the  discharge  of  this  general  duty  the  master  must  not  expose  his 
servants,  when  in  the  performance  of  their  duty,  to  perils  pr  hazards 
against  which  they  may  be  guarded  by  the  exercise  of  ordinary  care 
and  diligence  upon  the  part  of  the  master.  These  principles  are  so 
well  settled  as  to  only  need  statement.  Railroad  Co.  v.  O'Brien, 
i6i  U.  S.  451,  16  Sup.  Ct..6i8,  40  L.  Ed.  766;  Hough  v.  Railroad 
Co.,  100  U.  S.  213,  25  L.  Ed.  612;  Reed  v.  Stockmeyer,  20  C.  C. 
A.  383,  74  Fed.  186;  Clow  &  Sons  v.  Boltz,  34  C.  C.  A.  550,  92  Fed. 
572;  Felton  V.  Bullard,  37  C.  C.  A.  i,  94  Fed.  781;  Railroad  Co. 
v.  Yockey,  43  C.  C.  A.  228,  103  Fed.  265. 

In  Reed  v.  Stockmeyer,  cited  above,  the  Seventh  circuit  court 
of  appeals,  speaking  by  Circuit  Judge  Jenkins,  said : 

"So,  also,  it  is  the  duty  of  the  master  to  provide  a  reasonably  safe  place 
in  which  the  servant  may  perform  his  work,  and  to  keep  it  in  such  suitable 
condition.  This  duty  is  not  absolute,  but  relative.  It  is  measured  by  the 
nature  and  character  of  the  employment,  the  location  of  the  premises,  and 
their  surroundings.  There  are  employments  that  of  themselves  are  neces- 
sarily dangerous,  in  connection  with  which  no  position  can  be  made  secure. 
In  such  case  the  law  requires  of  the  master  that  he  shall  use  ordinary  care 
that  the  dangers  of  the  employment  are  not  unnecessarily  enlarged;  that 
he  shall  take  proper  care  to  furnish  such  safeguards  as  are  customarily 
employed  in  the  performance  of  like  hazardous  service,  so  that  the  servant, 
exercising  proper  care,  may  render  his  service  without  exp  sure  to  dangers 
that  are  not  within  the  obvious  scope  of  the  employment  as  usually  carried 
on." 

The  conclusive  evidence  was  that  such  swinging  spouts  should 
be  so  constructed  as  to  clear  cars  without  endangering  employes 
in  the  discharge  of  their  duties  on  the  roofs  of  passing  trains.  To 
do  this  it  was,  perhaps,  not  always  necessary  or  customary  that  the 
spouts  should,  when  not  pulled  down,  hang  in  a  position  abso- 
lutely vertical  to  the  tank.  But  on  all  of  the  evidence  it  was  made 
to  appear  most  conclusively  that  they  should  not  be  placed  in  such 
close  proximity  to  the  track,  or  hang,  when  not  in  use,  at  such  an 
angle,  as  to  endanger  employes  in  the  proper  discharge  of  their 
duties  on  the  top  of  passing  trains.  It  may  be  that  the  evidence 
was  conflicting  as  to  whether  this  particular  spout  was  a  peril  to 
brakemen  on  top  of  cars  of  the  usual  height.  But  it  was  in  evi- 
dence that  cars  built  to  carry  furniture  are  somewhat  higher  above 
the  track  and  somewhat  wider  than  ordinary  freight  cars,  and 
that  such  cars  were  well  known  in  the  traffic,  and  frequently  found 
in  the  trains  on  this  railroad.  The  evidence  clearly  established 
that  neither  necessity  nor  convenience  required  that  such  spouts 
should  be  so  constructed  as  to  constitute  a  dangerous  obstruction 
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to  employes  on  any  cars  known  to  the  traffic.  Judge  Hammond, 
who  tried  the  case  in  the  circuit  court,  upon  this  subject  summed 
up  the  law  very  tersely,  by  saying  to  the  jury,  in  justification  of 
his  instruction,  that: 


"It  Is  80  simple  a  task,  one  so  devoid  of  all  exigencies  of  expense, 
sity,  or  convenience,  so  free  of  any  conslderaticn  of  skill,  except  that  of  the 
foot  rule,  and  so  entirely  destitute  of  any  element  of  choice  or  selection,  that 
not  to  make  such  a  construction  safe  for  the  brakeman  on  the  trains  is  a 
conviction  of  negligence." 

It  was  the  duty  of  the  company  to  use  ordinary  care  to  see  that 
the  dangers  incident  to  the  employment  were  not  unnecessarily  en- 
larged, an^  the  servant  thereby  exposed  to  perils  which  could  have 
been' guarded  against  by  the  exercise  of  that  degree  of  care  due 
to  employes.  The  unusual  and  unnecessary  projection  of  buildings, 
posts,  cattle  guards,  etc.,  over  a  track,  or  so  near  as  to  endanger 
employes  in  the  discharge  of  their  duties,  has  been  generally  re- 
garded as  negligence.  Dorsey  v.  Construction  Co.,  42  Wis.  583; 
Coif  V.  Railroad  Co.,  87  Wis.  273,  58  N.  W.  408;  Railroad  Co.  v. 
Somers,  78  Tex.  439,  14  S.  W.  779;  Railroad  Co.  v.  Davis,  92  Ala. 
300,  9  South.  252,  25  Am.  St.  Rep.  47;  Scanlon  v.  Railroad  Co., 
147  Mass.  484,  18  N.  E,  209,  9  Am.  St.  Rep.  733 ;  Railroad  Co.  v. 
Russell,  91  111,  298,  33  Am.  Rep.  54;  Shear.  &  R.  Neg.  (5th  Ed.) 
§  201.  If  it  had  appeared  that  there  was  a  uniform  custom  on  well- 
managed  railroads  to  construct  such  swinging  water  spouts  in  such 
proximity  to  passing  cars  as  to  endanger  employes  standing  or 
sitting  on  the  roofs  of  such  cars  while  in  the  discharge  of  their 
duty,  no  legal  imputation  of  negligence  would,  perhaps,  arise  from 
such  a  construction,  however  unnecessary  such  dangerous  prox- 
imity might  be.  But  we  are  not  called  upon  to  decide  such  a  ques- 
tion, for  the  conclusive  evidence  in  this  case  was  that  neither  neces- 
sity nor  convenience  required  the  maintenance  of  such  spouts  in 
dangerous  proximity  to  passing  cars,  and  that  there  was  no  such 
custom  or  usage  on  well-managed  railroads  as  would  justify  an 
unnecessarily  dangerous  projection  of  the  kind  in  question.  There 
was  on  the  evidence  in  this  case  no  error  in  instructing  the  jury 
that,  if  the  deceased  was  struck  by  the  tank  spout  at  Goodwin  while 
on  the  roof  of  a  passing  car,  the  fact  would  convict  the  company 
of  negligence. 

3.  So  far  as  the  motion  to  instruct  the  jury  to  find  for  the  de- 
fendant was  based  upon  the  assumption  of  the  risk  incident  to  this 
spout  by  the  deceased,  or  upon  the  evidence  tending  to  show  con- 
tributory negligence,  the  motion  was  properly  denied.  McDade  was 
entitled  to  rely  upon  the  company's  having  properly  constructed  this 
spout,  and  the  danger  from  the  proximity  of  this  particular  spout 
was  by  no  means  so  obvious,  especially  in  view  of  McDade's  short 
experience  on  this  part  of  the  road,  as  to  charge  him  with  having 
assumed  the  risk.  The  questions  of  assumption  of  risk  and  of  con- 
tributory negligence  were  properly  left  to  the  jury,  under  a  charge 
quite  as  favorable  as  the  plaintiff  in  error  could  demand.  Railway 
Co.  V.  Keegan,  31  C.  C.  A.  255,  87  Fed.  849;  Railroad  Co.  v. 
O'Brien,  161  U.  S.  451,  16  Sup.  Ct.  618,  40  L.  Ed.  766. 

Digitized  by  VnOOQlC 


8HARPE   V.  UNITED  STATES.  893 

4.  There  was  evidence  admitted  showing  a  reconstruction  of  this 
Goodwin  water  spout  after  the  accident.  The  plaintiff  in  error  gave 
evidence  of  certain  measurements  of  the  appliance  in  question  made 
after  the  accident,  for  the  purpose  of  showing  that  it  did  not,  at 
the  time  of  the  accident,  constitute  a  peril  to  men  on  passing  cars 
in  the  proper  discharge  of  their  duty,  and  also  for  the  purpose  of 
showing  that  in  its  construction  it  conformed  to  similar  structures 
on  the  other  roads.  For  the  purpose  of  showing  that  the  structure 
was  not  in  the  same  condition  on  the  night  of  the  accident  as  when 
these  measurements  were  made,  the  plaintiffs  were  permitted  to 
show  just  what  changes  had  occurred,  and  their  effect  on  subse- 
quent measurements.  The  evidence  was  at  the  time  restricted  to 
the  single  purpose  of  arriving  at  the  condition  of  the  structure  at 
the  time  of  the  accident.  The  jury  at  the  time  were  warned  to  give 
this  evidence  of  reconstruction  no  other  effect.  In  the  charge  the 
court  recurred  to  this  evidence,  and  said  : 

"I  shall  not  comment  on  the  proof,  because  It  is  not  necessary.  But  as  a 
precautionary  warning  It  Is  best  to  repeat  what  was  said  by  the  court  so 
often  during  the  progress  of  the  trial, — that  you  must  not  Imply  anything 
against  the  defendant  company  by  reason  of  the  fact  that  after  this  acci- 
dent they  made  a  reconstruction  of  these  water-tank  appliances.  The  court 
kept  that  fact  out  of  the  proof  as  long  as  possible.  But  In  trying  to  decide 
the  conflict  of  testimony  about  the  measurements  by  feet  and  inches,  It  be- 
came necessary  to  take  notice  of  this  change  In  order  to  understand  the 
value  of  the  proof  as  to  measurements.  The  fact  of  the  change  has  no 
other  bearing  on  the  issue  of  this  case  than  that,  and,  for  the  reason  so 
often  explained  to  you,  you  should  give  the  fact  no  other  force  than  that 
which  is  necessary  for  the  explanation  of  the  distances." 

We  think  there  was  no  error. 

Many  errors  have  been  assigned  upon  the  admission  of  evidence. 
None  of  them'  are  well  taken.  There  was  no  error  in  the  charge 
given  or  charges  refused. 

Judgment  affirmed. 


SHARPB  V.  UNITED  STATES. 
(Circuit  Court  of  Appeals,  Third  Circuit    January  10.  1902.) 

No.  39. 

1.  Eminent  Domain— Compensation— Damagb  to  Property  not  Taken. 

The  rule  that  tlie  just  compensation  to  which  an  owner  of  land  Is 
entitled  when  a  part  of  it  is  taken  for  public  use  Includes  the  damages 
to  his  remaining  land  is  limited  to  cases  where  the  land  taken  Is  a  part 
of  a  larger  tract  the  integrity  of  which  is  destroyed,  and  does  not  au- 
thorize the  allowance  of  damages  to  separate  tracts  or  holdings  of  the 
same  owner,  although  they  are  contiguous  to  that  taken.i 

&  Same— Taking  One  of  Separate  Tracts. 

The  owner  of  a  farm  condemned  by  the  United  States  as  a  site  for 
coast  defense  fortifications  is  not  entitled  in  the  award  to  damages 
which  may  result  from  such  use  to  other  farms  which  constituted  sepa- 
rate holdings  purchased  at  different  times,  and  which  had  never  been 
used  in  connection  with  that  taken,  from  which  they  were  separated 

1  Consequential  and  Indirect  damages,  see  note  to  High  Bridge  Lumber 
Co.  V.  United  States,  16  C.  C.  A.  46a 
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by  highways, — at  least  further  than  such  damages  as  might  result  from 
their  severance. 
8L  Saue— Eyidbncb. 

The  United  States  condemned  land  for  an  addition  to  a  reservation  on 
which  it  had  already  constructed  a  fort  and  permanent  coast  defense 
fortifications.  Held,  that  in  the  absence  of  any  evidence  to  show  for 
what  purpose  the  laud  taken  was  to  be  used,  or  that  It  was  the  intention 
to  construct  additional  fortifications  or  place  additional  guns  thereon, 
evidence  to  show  the  possibility  or  probability  of  damages  to  remaining 
land  of  the  owner  from  the  use  which  might  be  made  of  that  taken  was 
too  vague  and  indefinite  to  afford  a  basis  for  the  allowance  of  such 
damages. 

4  Same— Evidence  of  Value. 

In  condemnation  proceediogs  the  testimony  of  the  land  owner  as  to 
offers  received  for  the  land  taken  is  inadmissible  to  establish  its  market 
value. 

5.  Same-— Trial  on  Appeal  from  Award. 

On  an  appeal  from  an  award  of  commissioners  for  lands  condemned 
for  military  purposes,  where  the  question  of  compensation  and  damages 
Is  tried  de  novo,  the  Jury  should  determine  the  same  upon  the  evidence 
introduced  before  It,  without  regard  to  the  finding  of  the  commissioners. 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  New  Jersey. 

D.  J.  Pancoast,  for  plaintiff  in  error. 
David  O.  Watkins,  for  the  United  States. 

Before  ACHESON,  DALLAS,  and  GRAY,  Circuit  Judges. 

GRAY,  Circuit  Judge.  Proceedings  were  instituted  by  the 
United  States  in  the  district  court  for  the  district  of  New  Jersey 
February  i,  1900,  for  the  condemnation  of  about  40  acres  of  land 
of  the  plaintiff  in  error,  Edward  S.  Sharpe,  situate  in  Salem  county, 
in  the  state  of  New  Jersey,  contiguous  to  a  certain  reservation  of 
the  United  States,  upon  which  Ft.  Mott  had  theretofore  been  built, 
which  land,  as  stated  in  the  petition  filed  by  the  United  States,  was 
"needed  for  military  purposes,  for  the  location,  construction,  and 
prosecution  of  works  for  fortifications  and  coast  defenses."  They 
were  authorized  by  the  provisions  of  the  act  of  congress  of  August 
18,  1890,  and  of  those  of  March  7.  1898,  and  March  3,  1899,  making 
appropriations  therefor.  The  act  of  August  18,  1890,  provided  that 
the  proceedings  for  condemnation  should  be  "prosecuted  in  accord- 
ance with  the  laws  relating  to  suits  for  the  condemnation  of  prop- 
erty of  the  states  wherein  the  proceedings  may  be  instituted."  These 
proceedings  accordinp^ly  were  begun  under  the  authority  of  an  en- 
abling act  of  the  legislature  of  the  state  of  New  Jersey,  passed  in 
February,  1900,  and  were  prosecuted  in  accordance  with  the  laws 
regulating  the  condemnation  of  lands  in  that  state  at  the  time  this 
enabling  act  wjas  passed.  Pursuant  to  the  requirements  of  the  laws 
aforesaid,  three  commissioners  were  duly  appointed  by  the  judge 
of  the  district  court  for  the  district  of  New  Jersey  to  appraise  the 
value  of  the  land  in  question.  The  commissioners  so  appointed 
made  due  report  of  their  proceedings  to  the  said  district  court, 
which  report  was  filed  July  16,  1900.  By  it  it  appears  that  they 
fixed  the  value  of  the  41.75  acres  of  land  required  to  be  taken  for 
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the  purposes  aforesaid  at  the  sum  of  $20,875,  and  the  damages  sus- 
tained by  reason  of  the  taking  of  the  said  land  "to  the  remainder 
of  the  tracts  of  land  from  which  the  above-mentioned  tract  is  taken, 
and  to  its  uses,  and  which  the  parties  in  interest  will  sustain  by 
reason  of  the  premises,"  at  the  sum  of  $12,953.  From  the  finding 
of  the  commissioners  so  made  an  appeal  was  taken  in  behalf  of 
the  United  States  to  the  United  States  district  court  for  the  district 
of  New  Jersey.  Pursuant  to  the  requirements  of  the  statute  of 
New  Jersey,  the  said  appeal  was  prosecuted  in  the  said  district  court, 
and  an  order  framing  an  issue  and  fixing  a  day  for  the  striking  of  a 
jury  and  a  day  for  the  trial  of  the  appeal  was  duly  made  by  the 
judge  of  said  court.  A  venire  was  thereupon  issued,  with  an  order 
for  view  by  the  jury  of  the  premises,  and  the  matter  came  on  for 
trial  at  the  January  term,  1901,  of  said  court.  After  charging  the 
jury,  the  court  stated  to  them  that  by  the  consent  of  counsel  they 
might  bring  in  a  verdict  in  a  lump  sum  for  the  value  oi  the  land 
and  the  damages  to  the  adjoining  property.  On  March  li,  190 J, 
judgment  was  entered  of  record,  as  follows: 

"This  matter  coming  on  for  trial  at  the  January  term,  1001,  of  this  court, 
and  being  caUed,  and  both  parties  appearing,  and  the  cause  being  moved 
by,  the  said  appellant,  and  a  Jury  being  Impaneled  and  sworn,  and  having 
viewed  the  premises,  and  the  evidence  offered  by  the  parties  having  been 
submitted,  and  the  respective  parties,  by  their  counsel,  being  heard,  and  the 
Judge  having  charged  the  Jury,  and  the  Jury  having  retired  to  consider  their 
verdict,  come  again  into  court,  and  say  that  they  find  and  assess  the  value 
of  the  said  lands  and  damages  sustained  at  the  sum  of  twelve  thousand 
dollars,  to  be  paid  to  the  said  Edward  S.  Sharpe,  by  the  said  appellant,  fcr 
the  value  of  said  lands  and  damages  sustained.  And  it  is  hereby  ordered 
and  adjudged  that  the  said  assessment  by  the  Jury  aforesaid  be,  and  the 
same  is  hereby,  confirmed,  and  that  the  said  Edward  8.  Sharpe  is  entitled 
to  have  from  the  said  United  States  the  sum  of  twelve  thousand  dollars 
for  his  said  land  and  damages.  Judgment  signed  this  11th  day  of  March, 
A.  D.  1901." 

Bills  of  exception  to  the  rulings  of  the  court  in  regard  to  the 
admission  of  testimony  and  to  the  charge  of  the  court  were  duly 
sealed,  and,  together  with  the  record  of  the  judgment,  have  been 
brought  before  us  by  writ  of  error. 

The  first  point  of  objection  that  arises  out  of  the  assignments  of 
error  is  that  the  court  overruled  the  defendant's  offer  to  prove  the 
probable  use  that  the  government  would  make  of  this  land,  and 
the  further  offer  to  prove  that  the  use  of  this  land  for  military  pur- 
poses would  injure  and  depreciate  the  value  of  Dr.  Sharpens  remain- 
ing and  adjoining  land.  We  think  the  court  were  right  in  overrul- 
ing these  oflfers,  on  two  grounds:  First,  the  record  discloses  the 
fact  that  the  land  taken  by  these  proceedings  constituted  one  of 
three  several  tracts  of  land,  consisting  of  three  adjoining  farms, 
owned  by  plaintiff  in  error,  and  held  by  different  titles,  and  acquired 
at  different  times.  The  property  first  acquired  was  known  as  the 
"Dunham  Farm,"  and  was  purchased  in  1880,  for  $5,800,  by  Mrs. 
Sharpe,  wife  of  the  plaintiff  in  error,  and  afterwards  transferred  to 
the  plaintiff  in  error.  The  property  in  question,  the  subject  of 
these  proceedings,  was  purchased  by  plaintiff  in  error  in  1891,  and 
is  known  as  the  "Gibbons  Tract,"  consisting  of  41.75  acres  and  22 
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acres  of  pieadow.  These  22  acres  of  meadow  were  not  adjoining 
or  a  part  of  the  tract  known  as  the  41.75  acres,  nor  was  it  used 
in  connection  therewith,  but  was  such  a  considerable  distance  away, 
and  of  so  little  value,  that  no  attention  was  paid  to  it  by  either 
the  plaintiff  in  error  or  the  defendant  upon  the  trial  of  the  cause, 
either  as  to  value  or  damages.  The  purchase  price  paid  for  this 
tract,  with  the  house  and  farm  buildings  thereon,  was  $6,000.  The 
third  and  remaining  tract  of  land,  known  as  the  "White  Farm," 
was  purchased  by  plaintiff  in  error  December  29,  1899,  for  $5,200. 
The  petition  in  this  case  was  filed  and  proceedings  begun  January 
9,  1900.  The  evidence  shows  that  these  were  three  separate  farms 
held  and  managed  as  such  previous  to  tl-i  beginning  of  these  pro- 
ceedings, and  that  the  property  here  in  question  was  not  used  in 
connection  with  the  White  farm  until  three  months  after  they  had 
begun,  but  was  managed,  as  were  the  other  two  farms,  as  a  distinct 
and  separate  holding,  and  by  a  different  tenant,  and  that  it  was 
separated  from  the  other  two  farms  by  public  roads.  It  is  this 
separate  and  distinct  tract  known  as  the  Gibbons  tract  of  41.75 
acres  that  the  government  is  now  seeking  to  condemn.  It  is  not 
denied  that  in  rendering  the  "just  compensation'*  secured  by  the 
constitution  of  the  United  States  to  the  citizen  whose  property  is 
taken  for  public  uses  it  is  right  and  proper  to  include  the  damages 
in  the  shape  of  deterioration  in  value  which  will  result  to  the  residue 
of  the  tract  from  the  occupation  of  the  part  so  taken.  In  apply- 
ing this  rule,  however,  regard  is  had  to  the  integrity  of  the  tract 
as  a  unitary  holding  by  the  owner.  The  holding  from  which  a  part 
is  taken  for  public  uses  must  be  of  such  a  character  as  that  its  in- 
tegrity as  an  individual  tract  shall  have  been  destroyed  by  the 
taking.  Depreciation  in  the  value  of  the  residue  of  such  a  tract 
may  properly  be  considered  as  allowable  damages  in  adjusting  the 
compensation  to  be  given  to  the  owner  for  the  land  taken.  It  is 
often  difficult,  when  part  of  a  tract  is  taken,  to  determine  what  is 
a  distinct  and  independent  tract;  but  the  character  of  the  holding, 
and  the  distinction  between  a  residhe  of  a  tract  whose  integrity  is 
destroyed  by  the  taking  and  what  are  merely  other  parcels  or  hold- 
ings of  the  same  owner,  must  be  kept  in  mind  in  the  practical  ap- 
plication of  the  requirement  to  render  just  compensation  for  prop- 
erty taken  for  public  uses.  How  it  is  applied  must  largely  depend 
upon  the  facts  of  the  particular  case  and  the  sound  discretion  of 
the  court.  All  the  testimony  in  this  case  tends  to  show  the  sep- 
arateness  of  this  tract  which  was  the  subject  of  the  condemnation 
proceedings.  It  had  never  been  farmed  or  used  in  connection  with 
either  of  the  other  farms  owned  by  the  plaintiff  in  error.  It  was 
in  no  way  reasonably  or  substantially  necessary  to  the  enjoyment 
of  the  other  two  tracts.  Separated  from  it  by  a  public  road,  the 
White  farm,  so  called,  had  only  been  purchased  by  plaintiff  in  error 
10  days  before  the  proceedings  for  condemnation  were  begun.  The 
authorities  cited  by  the  defendant  in  error  fully  support  their  con- 
tention in  this  respect.  In  Currie  v.  Railroad  Co.,  52  N.  J.  Law, 
392,  20  Atl.  56,  19  Am.  St.  Rep.  452,  cited  by  counsel  for  plaintiff  in 
error  for  the  proposition  that,  where  a  part  of  the  tract  is  taken 
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for  condemnation,  damages  to  the  remaining  land  shall  be  g^ven, 
the  court  also  say: 

"It  Is  an  established  rule  In  law,  in  proceedings  f cr  condemnation  of  land, 
that  the  Just  compensation  which  the  landowner  Is  entitled  to  receive  for 
his  lands  and  damages  thereto  must  be  limited  to  the  tract  a  portion  of 
which  is  actually  taken.  The  propriety  of  this  rule  Is  quite  apparent.  It  is 
solely  by  virtue  of  his  ownership  of  the  tract  Invaded  that  the  owner  is 
entitled  to  Incidental  damages.  His  ownership  of  other  lands  Is  without 
legal  significance." 

It  is  enough  to  say  that,  in  our  opinion,  the  two  other  farms  or 
tracts  of  land  owned  by  plaintiff  in  error  constituted  such  separate 
and  independent  parcels  as  regards  the  land  in  question  that  they 
cannot  properly  be  spoken  of  as  the  residue  of  a  tract  pf  land  from 
which  the  land  in  question  was  taken.  The  court,  however,  did 
allow  the  plaintiff  in  error  to  show  what  damage,  if  any,  had  re- 
sulted from  separating  these  farms;  that  is,  to  show,  if  he  could, 
that  by  reason  of  their  severance  they  were  made  so  small  that  it 
would  be  unprofitable  to  work  them,  and  damage  resulting  from 
that  the  jury  might  so  award.  This  certainly  was  as  far  as  the 
court  could  be  justified  in  going  in  favor  of  the  contention  of  the 
plaintiff  in  error.  We  think  the  court  were  right,  therefore,  for  the 
reasons  stated,  in  refusing  to  allow  the  plaintiff  in  error  to  show 
what  damage  or  inconvenience  would  probably  result  to  these  other 
tracts  (otherwise  than  what  resulted  from  the  mere  severance  in 
farming)  from  the  taking  of  the  Gibbons  tract  for  the  military  pur- 
poses aforesaid. 

A  second  sufficient  ground  for  the  court's  action  in  this  respect 
is  that  the  testimony  offered  was  too  vague  and  speculative  in  cliar- 
acter.  It  dealt  with  possibilities  more  or  less  remote,  and  was  not 
founded  upon  any  clear,  certain,  or  avowed  pbnoxious  uses  to  which 
the  property  in  question  was  to  be  put.  The  tract  in  question 
nearly  surrounds  the  reservation  of  the  United  States,  upon  which 
permanent  fortifications  have  already  been  erected,  and  emplace- 
ments for  heavy  ordnance  already  built,  with  the  magazines  and 
other  appurtenances  for  the  firing  of  large  guns.  These  already  ex- 
isted, and  there  was  no  suggestion  that  the  additional  land  em- 
braced within  the  tract  in  question  was  to  be  used  for  enlarging 
these  permanent  fortifications.  No  offer  was  made  by  the  plaintiff 
in  error  to  show  for  what  purpose  the  land  was  to  be  used.  "Mili- 
tary purposes"  is  a  general  description,  and  would  cover  its  use  as 
a  parade  ground,  officers'  quarters,  barracks,  etc.  No  proof  was 
had  showing  that  batteries  were  to  be  erected  on  this  land.  The 
only  testimony  actually  offered  by  plaintiff  in  error  was  as  to  the 
batteries,  emplacements,  and  magazines  already  erected  within  the  . 
permanent  fortification,  known  as  "Fort  Mott."  The  court  were 
right  in  refusing  the  offer  to  show  possibilities  or  probabilities  of 
damage  from  the  use  to  which  the  land  in  question  might  be  put. 
The  court  ruled  that  the  offer  was  too  broad.  Under  the  circum- 
stances of  this  case  we  are  of  opinion  that  it  was  right  in  so  stating. 

The  second  point  of  objection  raised  by  the  assignments  of  error 
is  to  the  ruling  of  the  court  to  the  effect  that  the  plaintiff  in  error 
could  not  be  allowed  to  testify  to  offers  of  purchase  made  to  him 
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for  the  land  in  question  for  various  uses.  Such  offers  at  best  are 
unsatisfactory  as  a  means  of  proving  value.  Many  circumstances 
must  be  taken  into  the  account,  to  give  them  any  weight  at  all, — 
such  as  the  time  and  place  at  which  the  offer  is  made,  the  facts 
bearing  upon  the  bona  fides  of  the  offer,  and  a  consideration  of 
whether  the  offer  was  based  on  exceptional  grounds.  The  present 
market  value  is  the  true  criterion  of  the  value  of  land  to  be  taken. 
.This  market  value  is  "the  price  that  would  in  all  probability — the 
probability  being  based  upon  the  evidence  in  the  case — result  from 
fair  negotiations,  where  the  seller  is  willing  to  sell  and  the  buyer 
desires  to  buy."  Mere  offers  to  buy,  without  setting  forth  the  con- 
ditions under  which  they  were  made,  and  unconnected  with  the 
circumstances  influencing  the  same,  do  not  necessarily  throw  light 
upon  the  market  value  here  referred  to.  But,  however  this  may 
be  with  respect  to  offers  proved  by  the  persons  who  made  them, 
who  can  be  subjected  to  cross-examination,  or  by  others  than  the 
owner  of  the  land  himself,  who  is  a  party  to  the  proceedings,  we 
are  of  opinion  that  offers  proved  merely  by  the  testimony  of  the 
owner  are  not  competent  for  the  purpose  of  proving  market  value. 
We  think  the  court  therefore  was  right  in  rejecting  the  testimony 
of  the  plaintiff  in  error  in  this  regard. 

The  court  was  very  liberal  in  allowing  the  jury  to  consider  the 
testimony  offered  by  the  plaintiff  in  error,  as  to  other  criterions  of 
value,  and  allowed  testimony  to  show  that  the  land  in  question  was 
adapted  to  other  purposes  than  agricultural  purposes;  that  it  was 
available  as  a  hatel  site;  that  projected  trolley  lines  were  likely  to 
run  near  it,  and  enhance  its  value ;  that  a  railroad  might  be  built  in 
its  neighborhood,  which  might  have  a  like  influence ;  stating  to  the 
jury  that,  if  these  or  other  purposes  to  which  the  land  could  be  adapt- 
ed add  to  the  present  value  of  the  land,  they  might  give  the  plaintiff 
in  error  the  benefit  of  that  in  estimating  the  present  worth  of  the 
property  itself.  There  was  considerable  testimony  of  this  kind,  more 
or  less  vague,  all  of  which  was  admitted  for  the  reasons  stated.  In 
so  admitting  it,  we  think,  the  court  was  quite  as  favorable  as  it  ought 
to  have  been  to  the  plaintiff  in  error. 

The  last  assignment  of  error  is  that  the  court  instructed  the  jury, 
as  follows: 

"The  Jury  must  be  satlsfled  as  to  the  value  and  damage  by  the  testimony 
which  is  produced  before  it  without  reference  to  any  testimony  which  was 
produced  before  the  commissioners,  or  influenced  by  the  commissioners' 
report" 

We  think  the  court  were  quite  right  in  this  instruction.  The  case 
on  the  appeal  from  the  commissioners*  award  was  tried  before  the 
district  court  de  novo.  All  the  evidence  necessary  to  a  finding  was 
produced  on  both  sides,  and  this  only  could  the  jury  properly  con- 
sider, uninfluenced  by  the  action  of  the  commissioners,  from  which 
appeal  was  taken. 

Upon  a  careful  consideration  of  the  whole  case,  we  see  no  error, 
cither  in  the  charge  of  the  court  to  the  jury  or  in  its  rulings  as  to 
the  admissibility  of  evidence,  and  the  judgment  of  the  court  below  is 
therefore  affirmed. 


Digitized  by 


Google 


FRANCIS   BROS.  &   JELLETT   V.  HEINE  SAFETY-BOILER  00.  899 

UNCAPHBR  ▼.  BALTIMORE  ft  0.  K.  CO. 

(Circuit  Court,  Q.  D.  Pennsylvania.    January  27,  1902.) 

No.  4a 

L  Replevin— Affidavit  of  Defense— Proof  of  Tittle. 

In  an  action  of  replevin  defendant  filed  an  affidavit  of  defense  stating 
that  it  has  no  knowledge  as  to  who  is  the  owner  of  the  goods,  and  that 
it  is  in  actual  possession  as  a  carrier  for  hire,  and  received  such  pos- 
session not  from  plaintlflf,  but  from  another.  Held^  that  such  affidavit 
is  sufficient  to  put  plaintiff  to  proof  of  his  title. 

8b  Bame— Laws  of  Pennsylvania. 

Where,  in  an  action  of  replevin,  the  affidavit  of  defense  states  that 
defendant  is  in  actual  possession,  derived  from  one  not  the  plaintiff, 
as  a  carrier  for  hire,  and  does  not  know  who  is  the  owner,  there  is 
nothing  in  Laws  Pa.  1901,  p.  88,  entitling  plaintiff  to  Judgment  without 
proof  of  ownership. 

Greenwald  &  Mayer,  for  plaintiff. 
Wm.  B.  Linn,  for  defendant. 

DALLAS,  Circuit  Judge.  This  is  an  action  of  replevin,  in  which 
the  plaintiff  has  taken  a  rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defense,  and  his  learned  counsel  has  based  his  argument  in 
support  of  that  rule  upon  certain  provisions  of  the  Pennsylvania  stat- 
ute entitled  "An  act  relating  to  replevin,  and  regelating  the  practice 
in  cases  where  the  writ  of  replevin  is  issued"  (Laws  Pa.  1901,  p.  88). 
In  my  opinion,  nothing  in  this  act  entitles  the  plaintiff  to  the  judg- 
ment he  invokes.  He  has  filed  a  "statement  of  his  demand,  setting 
forth  the  facts  upon  which  his  title  to  the  goods  and  chattels  is 
based;"  but  the  only  defendant  named  in  the  writ — and  there  is  no 
intervener — has  filed  an  affidavit  of  defense,  which  distinctly  states 
that  the  "defendant  has' no  knowledge  as  to  who  is  the  owner  of  said 
goods."  It,  however,  does  allege  that  the  defendant  was  in  actual 
possession  as  a  carrier  for  hire,  and  that  its  possession  or  qualified 
title  as  such  was  not  derived  from  the  plaintiff,  but  from  another, 
whose  prima  facie  ownership  this  court  would  not  be  warranted  in 
devesting  upon  the  mere  disavowal  by  the  bailee  for  carriage  of  any 
knowledge  upon  the  subject.  I  am  therefore  of  opinion  that  the  affi- 
davit which  has  been  interposed  is  sufficient  to  put  the  plaintiff  upon 
proof  that  the  goods  which  he  claims  are  his  property,  and,  accord- 
ingly, his  rule  for  judgment  is  discharged. 


FRANCIS  BROS.  &  JELLETT  v.  HEINE  SAFETY-BOILER  CO. 

HEINE  SAFETY-BOILER  CO.  V.  FRANCIS  BROS.  &  JELLETT. 

(Circuit  Court,  E.  D.  Pennsylvania.    January  16,  1902.) 

Contracts— Construction— Doty  op  Court. 

Where,  In  a  contract  on  which  an  action  is  brought  the  words  used 
have  no  technical  meaning  which  requires  the  testimony  of  experts  to 
explain,' it  is  thfi  duty  of  the  court  to  construe  the  contract  in  its  plain 
and  ordinary  signification,  having  due  regard  to  the  character  of  the 
parties  and  the  subject-matter. 


Digitized  by 


Google      _ 


900  112  FEDERAL.  REPORTER. 

2.  8amb— "Nominal  Horse  Power*— Mkanino  of  Term. 

Where,  In  a  contract  for  a  boiler,  It  Is  stipulated  that  it  shall  hare 
a  "nominal  capacity  of  140  horse  power,*'  the  phrase  means  a  boiler  of 
such  size  and  dimensions,  and  having  such  heating  surface  and  other 
elements,  as  are  ordinarily  and  usually  found  associated  with  boilers 
described  as  boilers  of  140  horse  power. 

Motions  for  New  Trial. 
See  (C.  C.)  105  Fed.  413. 

Frank  P.  Prichard,  for  Francis  Bros.  &  Jellett. 

J.  J.  De  Kinder  and  J.  H.  McNeal,  for  Heine  Safety-Boiler  Co. 

J.  B.  McPHERSON,  District  Judge.  When  this  case  was  decided 
by  the  court  of  appeals  last  year  the  nominal  horse  power  of  the 
boilers  in  controversy  was  declared  to  be  one  of  the  important  mat- 
ters to  be  considered,  as  will  appear  by  the  following  quotation  from 
the  opinion  (109  Fed.  842): 

'*The  speclflcatlons  of  the  owner  of  the  building  as  to  nominal  horse 
powe^r  of  the  boilers  to  be  furnished,  their  capacity  under  ordinary  firing, 
and  their  maximum  capacity  under  test,  concern  matters  of  the  first  Im* 
portance.  They  were  fundamental  provisions  of  the  original  contract  for  the 
work.  Is  it  then  to  be  believed  that  either  of  the  parties  to  the  subcontract 
Intended  thereby  to  supersede  these  essential  requirements  of  the  owner's 
specifications?  Such  a  supposition  Is,  we  think,  most  unreasonable.  We 
fall  to  find  anything  In  this  record  to  warrant  tne  conclusion  that  so  radical 
a  departure  from  the  primary  contract  was  contemplated.*' 

Upon  the  second  trial  the  decision  was  put  upon  the  meaning 
of  the  phrase  "nominal  horse  power,"  and  the  pending  motion  has 
required  me  to  reconsider  the  construction  then  given  to  these 
words.  I  am  still  of  opinion,  however,  that  the  charge  was  correct, 
and  I  refer  to  it  for  the  reasons  that  controlled  my  action.  It  can 
scarcely  be  doubted  that  it  was  my  duty  to^  construe  the  language 
of  a  written  contract, — ^both  parties  having' agreed  that  the  words 
in  question  had  no  technical  meaning  such  as  would  require  the  tes- 
timony of  experts  to  explain, — and  to  construe  it  in  its  plain  and 
ordinary  signification,  having  due  regard  to  the  character  of  the 
parties  and  the  subject-matter  of  the  contract.  I  am  still  unable 
to  see  what  other  meaning  the  words  can  properly  bear  than  the 
meaning  thus  given  in  the  charge : 

"When  this  phrase  was  used.  It  meant  to  both  parties  a  boiler  of  such 
size  and  dimension,  and  having  such  heating  surface  and  other  elements, 
as  are  ordinarily  and  usually  found  associated  with  boilers  described  as 
boilers  of  140  horse  power.  They  did  not  mean  that  the  boiler  they  were 
asking  for  should  be  capable  of  developing  140  horse  power,  no  more  and  no 
less;  for,  as  I  have  said,  the  capacity  of  the  boiler  to  do  the  work  it  was 
to  do  was  provided  for  in  two  different  clauses  of  the  contract  I  think  they 
must  have  had  In  mind,  for  I  can  give  the  phrase  no  other  meaning,  the 
other  elements  to  which  I  have  referred,  rather  than  the  ablUty  of  the 
boilers  to  do  work.  Of  course,  the  ability  of  the  boiler  to  do  work  was 
an  element  in  this  phrase,  and  It  enters  into  Its  meaning,  no  doubt,  as  they 
used  it;  but  the  matter  of  the  capacity  of  the  boiler  to  do  work,  as  I  have 
said  several  times,  is  otherwhere  in  the  contract  more  precisely  provided  for." 

It  is,  I  think,  not' difficult  to  understand  why  \ht  owner  was  in- 
sisting upon  a  nominal  capacity  of  140  horse  power.  If  such  a 
boiler  was  furnished,  one  of  the  size,  dimensions,  and  heating  sur- 
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face  tfaiat  are  associated  with  boilers  ordinarily  so  rated,  lie  would 
be  more  likely  to  have  an  appliance  that  would  be  able  to  fulfill  the 
two  specific  tests  provided  for  in  the  contract, — one  test  for  ordi- 
nary use,  and  the  other  for  maximum  power.  The  requirement  was 
an  additional  precaution,  and  was  not  only  not  an  immaterial  mat- 
ter, but,  as  the  court  of  appeals  has  said,  of  the  first  importance,  a 
fundamental  provision,  and  an  essential  requirement  of  the  owner's 
specifications.  This  being  true,  and  the  requirement  being  there- 
fore a  controlling  consideration,  it  seemed  to  me  upon  the  trial,  and 
it  still  seems,  that,  as  it  was  conceded  by  the  Heine  Boiler  Com- 
pany that  the  nominal  capacity  of  the  boilers  in  controversy  was 
only  130  horse  power,  my  duty  required  me  to  instruct  the  jury  to 
find  in  favor  of  Francis  Bros.  &  Jellett.  Much  of  the  testimony 
related  to  the  test  of  maximum  power,  but,  if  I  have  correctly  given 
the  meaning  of  "nominal  horse  power/'  it  is  obvious  that  this  tes- 
timony ceased  to  be  important. 
A  new  trial  in  each  case  is  accordingly  refused* 


BROWN  et  al.  v.  FIRST  NAT.  BANK  OF  NEWTON,  KAN. 
(Circuit  Oonrt  of  Appeals,  Beyenth  Clrcidt    January  7,  1902.) 

No.  794. 

!•  PBOMI88ORT  NoTES^AoTTOira — DBrBNSRS  Cognizable  at  Law. 

Tbe  payee  of  a  note,  who,  without  the  consent  of  the  makers,  releases 
a  Judgment  which  the  principal  maker  held  hy  assignment  and  pledged 
as  collateral,  Is  chargeable  with  the  yalue  of  such  collateral  as  a  payment 
on  the  note,  and  the  fact  is  a  defense  arallable  to  both  principal  and  sure- 
ties, and  cognizable  in  a  court  of  law  as  well  as  in  equity. 

Sl  Subbtt—Dbtbksks— Misapplication  ot  Coixatbbal. 

A  surety  on  a  note  has  t^e  right  to  insist  on  the  performance  of  an 
agreement  made  between  the  principal  and  payee  that  the  proceeds  of 
coUateral  security  held  by  the  latter  shaU  be  applied  on  such  note, 
rather  than  upon  other  indebtedness  of  the  principal  for  which  tbe 
surety  Is  not  bound. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
Division  of  the  Northern  District  of  Illinois. 

Wm.  E.  Brown,  for  plaintiffs  in  error. 

Blewett  Lee,  for  defendant  in  error. 

Before  JENKINS  and  GROSSCUP.  Circuit  Judges,  and  BUNN, 
District  Judge. 

BUNN,  District  Judge.  This  action  was  brought  by  the  First 
National  Bank  of  Newton,  Kan.,  against  William  E.  Brown,  Cora 
E.  Brown,  and  Thomas  J.  Norton  upon  a  promissory  note  for  the 
sum  of  $3,366.75,  upon  which  was  indorsed  as  credits  $125  July  9, 
1898,  and  $215  on  the  same  date,  being  proceeds  of  two  different 
claims.  The  note  was  signed  by  the  three  defendants.  The  defend- 
ants pleaded  that  William  E.  Brown  was  the  principal  upon  the 
note,  and  the  other  two  defendants  were  sureties,  and  that  the 
plaintiff  was  cognizant  of  this  relation. 
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Among  other  defenses,  it  was  claimed  that  the  note  sued'  upon 
was  a  renewal  of  a  series  of  notes  given  by  the  defendants  to  the 
plaintiff,  and  running  back  several  years;  that  defendant  Brown 
had  turned  over  a  note  and  mortgage  about  November,  1891,  for 
$2,500,  against  one  Hodgson  and  wife  to  the  plaintiff,  as  collateral 
security  to  the  note  in  suit;  that  prior  to  this  time  one  G.  W. 
Rogers  had  owned  this  note  and  mortgage,  and  had  commenced 
a  suit  thereon  in  the  district  court  of  Harvey  county,  Kan.,  to  fore- 
close the  same,  and  afterwards  had  sold  the  note  and  mortgage 
to  William  E.  Brown,  who  had  assigned  the  same  to  the  plaintiff 
as  collateral  security  for  the  note  in  suit ;  that  judgment  was  after- 
wards rendered  on  the  said  note  and  mortgage  in  the  case  of  Rogers 
against  Hodgson  and  wife,  which  was  a  personal  judgment  against 
them  for  $3,912.50,  as  well  as  a  foreclosure  against  the  property  de- 
scribed in  the  mortgage ;  that  afterwards  Rogers  assigned  said  judg- 
ment to  Brown  by  a  separate  instrument  of  assignment,  and  that 
Brown  by  another  instrument  of  assignment  assigned  the  same  to 
the  bank  as  collateral  security  for  his  note  for  which  the  note  in 
suit  is  a  renewal,  and  that  Rogers  assigned  on  the  judgment  docket 
the  said  judgment  direct  to  the  bank  by  an  assignment  absolute  in 
form,  but  really  for  the  purpose  of  passing  title  to  the  bank,  that 
the  same  might  be  held  aS  collateral  security  for  the  note  of  Brown ; 
and  afterwards  the  foreclosed  property  was  sold  at  sheriff's  sale, 
and  the  bank  bid  it  in  for  $500  under  an  agreement  with  Brown 
that  the  bank  should  hold  the  property  as  collateral  security,  as  it 
held  the  balance  of  the  judgment.  The  defendants  also  claimed 
that,  without  the  knowledge  or  consent  of  any  of  the  defendants, 
the  bank  released  from  the  lien  of  the  judgment  about  $20,000  worth 
of  real  estate  in  Harvey  county,  Kan.,  which  was  free  and  clear 
of  all  incumbrances  except  said  judgment;  that  this  release  was 
made  by  the  bank  on  the  14th  of  April,  1893,  and  that  afterwards, 
on  the  13th  of  June,  1898,  the  bank  released  the  balance  of  the 
judgment  in  full,  and  that  the  judgment  amounted  to  about  two 
or  three  times  the  amount  of  the  note  sued  upon;  that  the  judg- 
ment debtors  are  solvent,  and  had  ample  property  to  pay  tWs  judg- 
ment, and  that  thereby  the  security  has  been  lost  to  the  said  Brown, 
and  that  the  sureties  were  deprived  of  the  benefit  of  the  collateral, 
and  that  thereby  the  obligors  on  the  note  had  been  released  and 
discharged.  This  defense  is  set  up  also  by  another  plea  substan- 
tially in  the  same  manner,  and  the  whole  contention  in  the  case 
relates  to  this  defense.  There  was  a  jury  trial,  and  the  plaintiff  on 
the  trial  introduced  the  note  in  evidence,  and  rested.  There  was 
much  time  occupied  by  the  defendant  in  putting  in  testimony  to 
substantiate  the  allegations  of  his  several  pleas.  There  was  also 
a  written  stipulation  as  to  much  evidence  which  was  introduced  by 
the  defendant,  and  there  is  no  contention  but  that  the  evidence  intro- 
duced tended  to  prove  the  allegations  of  the  defendants'  defense 
in  regard  to  the  releasing  of  the  collateral  securities  without  the 
consent  of  Brown. 

Before  the  defendants  had  got  through  with  their  testimony  or 
rested  their  case,  and  without  any  rebutting  testimony  being  offered, 
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plaintiff's  counsel  made  a  motion  to  direct  a  verdict  In  favor  of  the 
plaintiff  for  the  amount  of  the  note  and  interest,  and  the  court  ac- 
cordingly took  the  case  from  the  jury,  directing  a  verdict  as  re- 
quested. The  principal  question  in  the  case  is  whether  this  was 
error.  The  reason  assigned  by  the  court  for  directing  a  verdict 
was  that  the  matters  of  defense  were  cognizable  only  in  a  court  of 
equity,  and  not  in  a  court  of  law.  The  court  stated  in  its  charge 
to  the  jury  that: 

"In  the  opinion  of  the  court,  all  of  the  testimony  relating  to  the  satlsfac-, 
tlon  of  the  Judgment,  which  has  been  referred  to  in  the  testimony  as  col- 
lateral held  by  the  bank,  is  a  matter  which  can  only  be  adjudged  in  a  court 
of  equity;  that  in  a  court  of  law  the  Judgment,  on  the  undisputed  testimony, 
as  far  as  has  been  heard  or  offered,  is  not  satisfied  until  the  Judgment  is 
paid  in  full,  and  it  is  not  so  satisfied;  that,  if  there  had  been  any  wrong  done 
to  the  defendants  by  the  bank,  there  was  a  perfect  remedy  in  the  courts  of 
equity;  and  we,  sitting  in  a  court  of  law,  can  determine  only  law  matters, 
generally  speaking,  and  not  determine  matters  of  equitable  consideration, 
unless  it  be  in  a  plain  and  simple  case  at  the  utmost  Here  it  is  complicated 
beyond  measure,  and  I  am  satisfied  that  it  Is  not  one  that  can  be  adjudged 
here." 

This  was  error.  We  think  that  the  several  defenses  upon  which 
evidence  was  introduced  on  the  part  of  the  defendants  should  have 
been  submitted  to  the  jury.  We  cannot  see  from  the  bill  of  excep- 
tions that  the  matter  was  so  very  complicated.  At  any  rate,  we 
are  satisfied  that  the  matters  set  up  as  defense,  and  which  the  evi- 
dence of  the  defendants  tended  to  prove,  were  matters  of  legal, 
as  well  as  of  equitable,  cognizance.  If  these  matters  were  true, 
as  alleged  by  the  defendants'  pleas,  and  as  their  evidence  tended  to 
show,  it  furnished  a  reason  in  law  why  there  should  not  be  a  ver- 
dict for  the  plaintiff.  The  evidence  showed  beyond  controversy 
that  the  bank  had  tried  to  get  Brown's  consent  to  release  the  judg- 
ment, but  he  had  constantly  refused  to  give  it,  and  told  them  that 
they  must  not  release  it,  and  that  they  released  it  contrary  to  his 
express  will  and  direction.  If  that  be  so,  and  they  were  turned 
out  as  collateral  to  the  note  in  suit,  it  is  difficult  to  see  why  the 
releasing  of  the  judgment  was  not  a  defense  at  law,  as  in  equity. 
The  evidence  on  the  part  of  the  defense,  as  appears  by  the  bill  of 
exceptions,  does  not  show  a  case  more  complicated  than  thousands 
of  other  cases  at  law  that  are  daily  submitted  to  the  consideration 
of  a  jury,  and  we  think  that  is  no  reason  why  they  should  not  be 
submitted,  and  especially  as  to  the  sureties  upon  the  note  of  Brown 
the  releasing  of  the  collateral  security  was  a  complete  defense  to 
the  action  on  the  note  against  them.  They  signed  the  note  a\  surety 
with  Brown,  and  it  was  incumbent  on  the  bank  to  collect  these 
securities,  and  apply  them  upon  the  note,  and  the  releasing  of  such 
collateral  securities,  without  the  consent  of  Brown  or  of  the  sure- 
ties, would  most  certainly  relieve  the  sureties  of  their  obligation. 

In  Hayes  v.  Ward,  4  Johns.  Ch.  130,  8  Am.  Dec.  556,  Chancellor 
Kent  lays  down  the  rule  as  follows: 

"The  surety,  by  his  very  character  and  relation  as  such,  has  an  Interest 
that  the  mortgage  taken  from  the  principal  debtor  should  be  dealt  with  in 
goo<l  faith,  and  held  in  trust,  not  only  for  the  creditor's  security,  but  for  the 
surety's  indemnity.    A  mortgage  so  taken  by  the  creditor  Is  taken  and  held 
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in  trust,  as  wen  for  the  secondary  interest  of  the  surety,  as  for  the  more 
direct  and  immediate  benefit  of  the  creditor;  and  the  latter  most  do  no 
willful  act,  either  to  poison  it  in  the  first  Instance,  oi  to  destroy  or  cancel 
it  afterwards." 

And  Coleb.  Coll.  Sec.  (2d  Ed.)  §  114,  lays  down  the  rule  thus  as 
between  principals,  as  follows: 

'If,  upon  a  pledge  of  negotiable  collateral  securities  so  as  to  convey  the 
title  thereto,  the  pledgee,  because  of  his  gross  negligence,  cr  by  his  tortious 
transfer  of  them,  or  dealings  therewith,  fails  to  collect  the  same  of  the 
parties  bound  thereto,  when  it  might  have  been  done,  and  the  pledgor  is  in- 
jured, and  the  amount  of  the  collateral  security  lost,  the  pledgee  is  charge- 
able with  the  face  of  such  collateral  securities  as  in  payment  and  discharge 
of  the  principal  debt" 

Payment  and  discharge  of  the  principal  has  always  been  a  good 
defense  at  law  as  well  as  in  equity.  And  in  regard  to  sureties  the 
same  author,  at  section  239,  lays  down  the  rule  as  follows: 

"A  surety  is  discharged  from  his  liability  on  the  principal  obligation  by 
an  affirmative  act  of  fiie  creditor  by  which  the  terms  of  the  contract  of 
suretyship  are  changed  to  the  prejudice  of  the  surety  without  his  consent. 
Such  discharge  results  from  a  valid  and  definite  extension  of  time,  or  by 
unauthorized  changes  In  the  instrument,  or  by  new  duties  and  responsibilities 
imposed  upon  the  principal,  or  by  the  conduct  of  tiie  creditor  in  relation  to 
collateral  securities  received  by  him  from  the  principal  debtor  to  secure  the 
payment  of  the  debt  A  creditor  holding  collateral  securities  is  chargeable 
with  a  trust  concerning  the  same  for  the  benefit  of  the  surety,  where  he 
has  notice  of  the  existence  of  such  relations  as  between  tlie  parties  to  the 
note.  By  his  voluntary  acceptance  of  such  securities,  the  creditor  assumes 
responsibilities  in  relation  thereto  not  ordinarily  undertaken  by  the  holder 
of  paper  upon  which  are  the  names  of  the  principal  and  surety.  The  per- 
sonal obligation  of  the  surety  to  pay  the  note  upon  default  of  the  principal 
is  not  affected  by  the  receipt  of  such  collateral  securities  by  the  holder 
from  the  debtor,  but  the  interest  of  the  surety  in  the  proper  management 
and  realization  of  such  securities  is  recognized  at  law  and  In'  equity^.  If  the 
creditor  by  an  act  of  a  positive  character,  or  by  his  gross  negligence  or  bad 
faith,  and  without  the  consent  of  the  surety,  releases,  surrenders,  impairs, 
destroys,  or  fraudulently  transfers  such  collateral  security,  so  as  to  defeat 
any  claim  of  the  surety,  upon  payment  of  the  debt  to  be  subrogated  thereto 
for  his  indemnification  the  surety  is  discharged  to  the  extent  of  his  actual 
loss  at  any  rate,  and  his  whole  liability  in  case  of  fraud  or  negligence  so 
gross  as  to  raise  a  presumption  of  fraud;  and,  under  the  tendency  of  modem 
legislation  and  decisions,  the  surety  is  entitled  to  interpose  in  an  action  at 
law  by  the  creditor  the  like  defenses  as  above  stated,  as  in  equity.  His 
discharge  results  in  the  one  case  equally  aft  in  the  other." 

Parker,  C.  J.,  in  Bank  v.  Colcord,  15  N.  H.  119,  41  Am.  Dec  685, 
lays  down  the  rule  very  concisely,  as  we  think,  as  follows : 

"We  ix&ye  repeatedly  recognized  the  rule  originating  in  equity,  but  now 
generally  held  to  be  equally  a  rule  at  law,  that  a  binding  contract  for 
further  delay  cf  the  time  of  payment,  made  between  the  creditor  and  the 
principal,  without  the  assent  of  the  surety,  discharges  the  latter  from  the 
obligation  of  the  contract;  and  it  follows,  almost  as  a  matter  of  course, 
that  we  should,  so  far  as  we  may  consistently  with  the  forms  of  proceedings 
at  common  law,  apply  the  principles  of  equity  which  regulate  the  relation 
of  principal  and  surety.  People  v.  Jansen,  7  Johns.  837,  6  Am.  Dec  275. 
Among  those,  as  we  have  had  occasion  to  notice  in  other  cases,  is  one 
which  requires  a  creditor,  who  has  an  obligation  executed  by  principal  and 
surety,  and  who  has  also  a  collateral  security  from  the  principal,  to  ap- 
propriate the  avails  of  the  security  to  the  payment  of  the  debt,  or  to  hold 
it  for  the  benefit  of  the  surety,  who,  if  he  pay  the  debt,  will  be  subrogated 
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to  the  rights  of  the  creditor.  This  being  the  duty  of  the  creditor,  if  he 
surrenders  such  collateral  security  without  the  knowledge  of  the  surety  the 
latter  will  be  discharged  entirely,  or  pro  tanto,  according  to  the  value  of 
the  security  thus  surrendered;**  citing  Law  v.  East  India  Co.,  4  Ves.  824; 
Baker  v.  Briggs.  8  Pick.  122.  19  Am.  Dec.  311;  1  Story.  Eq.  Jur.  §  826;  Mc- 
CoUum  V.  Hinckley,  9  Vt  147;  Bank  v.  Bartlett,  18  Vt  315,  37  Am.  Dec.  594; 
Commonwealth  v.  Yanderslice,  8  Serg.  &  B.  457;  Same  v.  Lebo,  13  Serg.  &  R. 
175. 

This  case  was  an  action  at  law  upon  a  promissory  note,  and  the 
defense  set  up  was  the  discharge  of  collateral  securities,  and  in  all 
essential  respects  the  case  was  similar  to  the  case  here.  There  was 
a  verdict  and  judgment  for  the  defendant.  The  supreme  court  held 
the  defense  good  at  law,  but  reversed  the  case  upon  other  grounds. 
In  Rogers  v.  Trustees,  46  111.  429,  in  a  similar  case,  the  supreme 
court  of  Illinois  said: 

"Under  the  more  jstringent  and  technical  rule  of  the  ancient  common  law, 
it  was  held  that  relief  could  only  be  had  In  equity  to  discharge  a  surety. 
But,  under  the  tendency  of  modem  decisions,  substance  is  more  regarded 
than  mere  form,  and  the  doctrine  seems  now  to  be  recognized  that  whatever 
discharges  a  surety  in  equity  may  be  interposed  in  a  suit  at  law  unless 
there  be  such  a  complication  of  interests  as  would  prevent  a  court  from  af- 
fording adequate  relief.  *  *  *  And  we  see  no  reason  why  a  court  of 
law  is  not  Just  as  competent  to  try  the  defense  as  that  of  equity,  and  no 
practical  benefit  is  perceived  in  compelling  the  surety  to  resort  to  the  more 
tedious  and  expensive  mode  of  trial  to  obtain  a  discharge.  We  are  therefore 
inclined  to  follow  these  authtrities.  and  permit  this  defense  to  be  made. 
We  are  therefore  of  the  opinion  that  appellant  has  established  a  complete 
defense  on  his  part  to  the  note,  and  that  the  court  below  erred  in  rendering 
Judgment  against  him;"  citing  the  foHowing  cases:  Samuell  v.  Howarth, 
3  Mer.  272;  Mayhew  v.  Crlckett.  2  Swanst.  185;  Hawkshaw  v.  Parkins,  Id. 
539;  Eyre  v.  Everett,  2  Russ.  382;  Mackintosh  v.  Wyatt  3  Hare,  567;  Moore 
V.  Bowmaker,  6  Taunt  379;  Philpot  v.  Brlant,  4  Bing.  717. 

This  doctrine  has  been  affirmed  in  other  and  later  cases  by  the 
same  court.  Kirkpatrick  v.  Howk,  80  111.  122;  Price  v.  Bank,  124 
111.  317,  15  N.  E.  754,  7  Am.  St.  Rep.  367.  See,  also,  the  following 
cases:  Guild  v.  Butler,  127  Mass.  386;  Ingalls  v.  Morgan,  10  N. 
Y.  178;  Chester  v.  Bank,  16  N.  Y.  336;  Lewis  v.  Palmer,  28  N. 
Y.  271;  Nelson  v.  Munch,  28  Minn.  314,  9  N.  W.  863;  Baker  v. 
Briggs,  8  Pick.  122,  19  Am.  Dec.  311;  Rush  v.  Bank,  71  Fed.  102, 
17  C.  C.  A.  627;  Brandt,  Sur.  §  426;  Fielding  v.  Waterhouse,  8 
Jones  &  S.  424;  Lewis  v.  Armstrong,  80  Ga.  402,  7  S.  E.  114;  Clow 
v.  Coal  Co.,  9i8  Pa.  432. 

We  think  also  the  thirteenth  assignment  of  error  is  supported 
by  the  record.  After  the  motion  to  take  the  case  from  the  jury  and 
direct  a  verdict  for  the  plaintiff  had  been  argued,  but  before  it  was 
decided,  the  defendants  offered  in  evidence  a  portion  of  a  deposition 
of  C.  W.  Goss,  which  went  to  show  that  Goss  was  vice  president  of 
the  bank;  that  the  bank  sold  the  Broadway  lots,  which  had  been 
the  subject  of  foreclosure  under  the  Rogers-Hodgson  judgment, 
for  $1,600,  the  bank  realizing  therefrom  the  sum  of  $1,400,  after 
paying  taxes  and  costs.  Eleven  hundred  and  eighty-five  dollars  of 
this  the  bank  applied  upon  another  note  of  Brown,  on  which  de- 
fendant Norton  was  not  a  surety,  arid  applied  the  balance  of  $215 
upon  the  note  in  suit.     The  testimony  of  Brown,  which  does  not 
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seem  to  Ke  opposed  by  any  other  evidence,  was  that  by  agreement 
between  the  parties  the  proceeds  of  this  judgment  was  to  be  ap- 
plied upon  the  note  in  suit.  The  court  admitted  the  testimony, 
but  at  the  same  time  held  it  to  be  immaterial,  and  directed  a  verdict 
for  the  amount  of  the  note  and  interest,  deducting  the  indorsements 
that  had  been  made  upon  it  by  the  bank.  We  think  this  was  error. 
The  proceeds  of  the  judgment  should  have  been  applied  according 
to  the  agreement  of  the  parties,  and  not  otherwise.  It  is  true  it 
was  applied  upon  another  note  of  Brown  which  the  bank  held, 
and  so  far  as  he  was  concerned  it  makes  no  great  difference.  Still 
we  think  he  had  the  right  to  have  it  applied  according  to  the  agree- 
ment. But,  especially  as  to  the  other  defendants  who  signed  as 
surety  to  Brown,  they  had  the  right  beyond  all  question  to  have 
this  money  applied  upon  the  note  in  suit,  if  that  was  the  agreement. 
These  questions  presented  by  these  two  assignments  of  error  should, 
we  think,  have  been  submitted  to  the  jury.  We  do  not  care  to  con- 
sider any  other  assignments  of  error,  of  which  there  are  a  great 
number. 
Judgment  reversed,  and  a  new  trial  ordered. 


HORNER  ▼.  PERRY, 

(Glrcnlt  Gonrt,  W.  D.  Missouri,  W.  D.    December  19,  1901.| 

L  Contracts— Fraud— What  Law  Goybrns. 

Where  defendant  was  employed  by  plaintiff  to  sell  his  stock  In  a 
Kansas  corporation,  and  the  parties  at  the  time  lived  In  Kansas,  the 
sale  by  defendant  pursuant  to  such  contract  was  a  Kansas  contract,  and 
any  fraud  perpetrated  by  defendant  on  plaintiff  In  making  the  sale 
would  be  governed  by  the  laws  of  that  state,  though  they  were  both 
absent  therefrom  at  the  time  the  sale  was  made. 

&  Fraud— AcTioHs— Limitations. 

Under  Gen.  St  Kan.  1897,  c.  05,  §  15,  providing  that  limitations  do 
not  run  against  a  claim  while  the  defendant  Is  out  of  the  state,  and  the 
provision  of  such  laws  that  an  action  to  recover  for  fraud  may  be 
brought  within  two  years  after  the  discovery  of  the  fraud,  and  the 
statutes  of  Missouri  providing  that  such  action  may  be  brought  within 
five  years  after  the  discovery  of  the  fraud,  an  action  commenced  in  the 
United  States  circuit  court  of  Missouri  in  1900  to  recover  money  received 
and  fraudulently  retained  by  defendant  in  1803  under  a  Kansas  contract, 
which  fraud  was  discovered  in  1888,  defendant  having  resided  in  Mis- 
souri for  one  year  next  preceding  the  commencement  of  the  action.  Is 
not  barred. 

It   fiAME'DlSCOVBRT— LaCHBS. 

Where  defendant  being  authorized  to  sell  plaintiff's  corporate  stock 
to  a  certain  person  at  a  certain  price,  sold  to  him  at  a  still  higher  price, 
and  then  telegraphed  plaintiff  that  he  could  not  make  such  sale,  but 
could  sell  to  other  parties  at  a  less  price,  and  was  authorized  by  plaintiff 
to  sell  at  such  less  price,  if  that  was  the  best  he  could  do,  reporting  the 
sale  as  having  been  made  at  such  less  price,  and  remitting  therefor  to 
plaintiff,  he  cannot  be  charged  with  laches  in  not  discovering  such  Crand 
until  five  years  thereafter. 

Blue  &  Glasse  and  Botsford»  Deatherage  &  Yoting,  for  plaintiff. 
D.  B.  Holmes,  for  defendant. 
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Mcpherson,  District  judge.  This  IS  an  action  at  law.  De- 
fendant urges*  by  demurrer  to  the  petition,  that  the  action  is  barred 
by  the  statute  of  limitations.  The  petition  alleges  that  the  plaintiff, 
a  citizen  of  Kansas,  was  the  owner  of  certain  shares  of  stock  in  a 
Kansas  corporation.  Defendant  also  owned  stock  in  this  company, 
as  did  many  others.  All  the  stockholders,  excepting  defendant,  de- 
sired to  sell,  and  defendant  claimed  he  did.  All  the  parties  agreed 
that  the  defendant  might  sell  their  stock,  and  he  was  to  be  com- 
pensated thereof  by  receiving  certain  stock  in  the  treasury  not  sold. 
Plaintiff  authorized  defendant  to  sell  his  stock  at  $6  a  share.  March 
i8,  1893,  plaintiff,  while  in  Texas,  received  a  telegrarti  from  defend- 
ant (who  was  then  in  Washington,  D.  C.)  to  the  effect  that  defend- 
ant 'could  not  sell  the  stock  at  $6  a  share  to  a  Mr.  Thompson  to 
whom  both  plaintiff  and  defendant  expected  the  stock  would  be 
sold,  but  that  defendant  could  sell  the  stock  to  another  party  for 
$5  a  share.  Plaintiff  had  full  confidence  in  the  honesty  of  defend- 
ant, and,  believing  that  was  the  best  defendant  could  sell  the  stock 
for,  authorized  the  sale  at  $5,  and  accepted  from  defendant  on  ac- 
count of  the  sale  of  the  stock  $9,650.  But  plaintiff  charges  that 
in  truth  defendant  had,  several  days  prior  to  the  telegram, — in  fact, 
by  written  agreement, — sold  the  stock  to  the  same  Mr.  Thompson 
for  $16,083.33,  which,  in  cash,  Mr.  Thompson  had  paid  defendant  for 
plaintiff's  stock,  but  all  of  which  defendant  concealed  from  plaintiff. 
When  plaintiff  authorized  the  sale  at  $5  a  share,  he  did  so,  but 
said,  "if  that  is  the  best  you  can  do."  That  the  petition  charges  the 
defendant  with  an  indefensible  and  unmitigated  fraud  there  can  be 
no  doubt;  and,  if  the  petition  is  true,  defendant  in  the  year  1893 
received  more  than  $6,000  of  plaintiff's  money  over  and  above 
that  which  he  accounted  for,  and  over  and  above  which  he  repre- 
sented'he  had  received. 

Plaintiff  alleges  that  he  discovered  the  fraud  thus  practiced  on 
him  about  May  I,  1898,  when  he  for  the  first  time  saw  and  read 
the  contract  between  defendant  and  Thompson  for  the  sale  of  the 
stock.  The  petition  recites  that  plaintiff  now  is,  and  for  many  years 
has  been,  a  resident  of  Kansas.  I  infer,  and  it  is  only  an  inference, 
that  he  resided  in  Kansas  in  1893.  I  infer,  but  that  also  is  an  infer- 
ence, that  in  1893  defendant  then  resided  in  Kansas.  But  I  do  not 
deem  that  very  important.  The  corporation  in  question  was  a  Kan- 
sas corporation,  with  its  offices  in  that  state.  Therefore  the  stock 
of  plaintiff,  sold  by  defendant,  would  have  to  be  transferred  on  the 
books  in  Kansas.  W^here  the  contract  between  defendant  and 
Thompson  was  made  is  not  alleged.  So  that,  from  all  the  facts  made 
known,  I  think,  and  so  hold,  that  the  sale  by  defendant  was  a  Kan- 
sas contract ;  and  the  silent  concealment  of  the  facts  by  defendant, 
as  well  as  the  falsehood  telegraphed  by  defendant,  then  in  Wash- 
ington city,  to  plaintiff,  then  in  Texas,  would  be  covered  by  the 
laws  of  Kansas.  If  these  facts  and  inferences  are  not  true,  I  know 
of  no  way  of  applying  the  law  until  an  answer  is  filed  and  the  evi- 
dence presented. 

This  suit  was  brought  May  7,  1900.  The  fraud  was  discovered 
about  May  i,  1898.    The  case  was  therefore  brought  about  two 
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years  after  the  cause  of  action  accrued.  Is  it  barred?  The  Kan- 
sas  statute  provides  that  an  action  for  relief  on  the  ground  of  fraud 
shall  not  be  deemed  to  have  accrued  until  the  discovery  of  the  fraud. 
Such  actions,  grounded  on  fraud,  must  be  brought  within  two  years. 
The  Missouri  statute  is  five  years  in  such  cases.  And  if  this  action 
is  fully  barred  by  the  laws  of  Kansas,  then  by  the  laws  of  Missouri 
it  is  barred  here.  And  by  the  laws  of  the  state  of  Kansas  (sec- 
tion 15,  c.  95,  2  Gen.  St.  Kan.  1897)  for  the  time  defendant  is  out 
of  the  state  the  statute  does  not  run  against  plaintiff.  Now  the 
petition  recites  that  for  a  year  preceding  the  bringing  of  the  suit 
defendant  has  been  a  citizen  and  resident  of  Missouri.  So  that,  if 
the  cause  of  action  accrued  about  May  i,  1898,  it  is  not  barred  by 
the  laws  of  either  Kansas  or  Missouri.  And,  while  I  am  reqilired 
to  judicially  notice  the  laws  of  all  the  states  and  territories  of  the 
Union,  I  nave  not  considered  the  laws  of  either  the  District  of 
Columbia  or  the  state  of  Texas.  But  I  consider  only  the  laws  of 
Kansas  and  Missouri.  The  action  is  brought  and  is  now  pending 
in  Missouri.  I  believe  it  to  be  a  Kansas  contract,  and  the  parties 
both  resident  of  Kansas  when  the  fraudulent  contract  was  made, 
and  when  by  fraud  the  defendant  wronged  the  plaintiff.  Plaintiff 
alleges  that  he  discovered  the  fraud  May  i,  1898.  So  that,  if  the 
actual  discovery  of  the  fraud  May  i,  1898,  was  when  the  cause  of 
action  accrued,  then  it  is  not  barred  under  the  laws  of  Missouri, 
because  of  the  five  years'  limitation.  And  it  is  not  barred  under 
the  laws  of  Kansas,  with  the  two  years'  limitation,  because  one  of 
the  two  years  defendant  was  not  in  the  state  of  Kansas. 

But  defendant's  counsel  insists,  with  earnestness  and  much  force, 
that  plaintiff,  by  the  exercise  of  diligence  shortly  after  1893,  when 
the  fraud  was  practiced,  could  have  discovered  the  fraud,  and  there- 
fore the  action  is  barred.  The  case  of  Wood  v.  Carpenter,  loi  U. 
S.  135,  25  L.  Ed.  807,  is  relied  on  by  defendant's  counsel.  That 
case,  perhaps,  is  the  leading  case  in  the  country  on  the  subject. 
In  that  case  the  fraud  was  practiced  by  judgments  and  fraudulent 
conveyances,  all  of  which  were  of  record  in  public  offices.  Such 
public  records  were  open  to  the  inspection  of  all  persons,  and  were 
notice  to  all  persons;  and  what  the  supreme  court  held  was  that 
by  such  records  the  party  wronged  was  put  upon  inquiry  which, 
if  followed  up,  would  have  led  to  the  uncovering  of  the  fraud.  But 
the  case  we  have  is  no  such  case  as  Wood  v.  Carpenter.  In  this 
case  defendant  for  a  compensation  was  to  sell  plaintiff's  corpora- 
tion stock.  He  first  represented  to  plaintiff  that  he  believed  he 
could  sell  the  stock  to  Thompson  at  $6  a  share.  Later  he  informed 
plaintiff  that  he  could  not  sell  to  Thompson  at  that  price,  but  could 
to  another  person  for  $5  a  share.  And  yet,  at  that  very  time,  de- 
fendant had  made  the  salt  to  Thompson  at  $8  a  share.  It  was  all 
done  secretly  and  stealthily.  There  was  no  public  record  to  impart 
notice  to  plaintiff.  Plaintiff  had  full  confidence  in  defendant's  hon- 
esty. Defendant  lulled  him  into  sleep.  There  was  no  apparent  rea* 
son  for  plaintiff  making  investigation. 

Upon  the  face  of  the  petition*  I  do  not  believe  the  action  is  barred* 
and  tbexefore  the  demurrer  is  overruled. 


Digitized  by 


Google 


UNITED  STATES   t.  HOQG.  909 

UNITED  STATES  v.  HOGG  et  al. 

(drcult  Court  of  Appeals,  Sixth  Circuit    January  7.  lOOe.) 

No.  974. 

L  Execution— LsTY  on  Return  Day— Sale. 

Ky.  St  §  1664,  par.  3,  providing  that  an  officer  may,  at  any  time  after 
the  return  day,  while  the  original  execution  is  in  his  hands,  sell  any 
property  taken  in  virtue  thereof,  provided  the  levy  was  made  before 
the  return  day,  will  not  be  construed  to  change  the  common-law  rule, 
recognized  In  Act  1828  (1  Morehead  &  B.  Ky.  St  p.  638),  that  levy  may 
be  made  on  the  return  day,  or  to  prohibit  a  sale  under  levy  so  made. 

%,  Statdtoky  Construction— Absukd  Results  to  be  Avoided. 

Every  statute  ought  to  be  expounded,  not  accordlog  to  Its  letter,  but 
according  to  the  legislative  intent  as  manifested  from  all  parts  of  the 
act;  and  the  literal  Import  should  not  be  followed  if  tlie  result  would 
be  absurd,  provided  any  more  reasonable  view  can  be  taken. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Kentucky. 

For  opinion  below,  see  iii  Fed.  293. 

This  is  a  mction  for  a  Judgment  of  possession,  founded  upon  sections  1689 
and  1690  of  the  Kentucky  Statutes,  and  section  916  of  the  Revised  Statutes 
of  the  United  States,  under  which  it  has  been  assumed  that  the  remedy 
provided  by  the  Kentucky  Statutes  could  be  accorded  by  the  district 
court.  The  United  States  claims  the  title  to  the  tract  of  land  In  controversy 
under  a  deed  from  the  United  States  marshal  for  the  district  of  Kentucky, 
which  deed  Is  founded  upon  a  Judgment  of  the  district  court  of  the  United 
States  for  the  district  of  Kentucky  in  favor  of  the  United  States  and  against 
one  Hiram  Hogg,  and  an  execution  levy  and  sale  thereunder.  The  defend- 
ants to  this  writ  of  error  are  E.  E.  Hogg  and  C.  M.  Hogg,  who  also  claim 
title  under  said  Hiram  Hogg,  but  under  a  deed  from  the  sherlflp  of  Owsley 
county,  and  an  execution,  levy,  and  sale,  antecedent  to  the  proceedings  under 
which  the  United  States  claim  title.  Notice  of  a  motion  "for  a  Judgment  for 
the  possession"  of  lands  sold  under  execution  is  required  to  be  given  **to  the 
defendant  in  the  execution."  SectI  n  16S9,  Ky.  St.  In  this  case  It  appears 
that  notice  was  given  to  the  defendant  in  the  execution,  Hiram  Hogg,  and 
to  one  of  the  defendants  in  error,  E.  E.  Hogg. 

M.  H.  Thatcher,  for  the  United  States. 

Before  LURTON,  DAY,  and  SEVERENS,  Circuit  Judges. 

LURTON,  Circuit  Judge,  after  making  the /foregoing  statement, 
delivered  the  opinion  of  the  court. 

The  defendants  in  error  were  in  the  adverse  possession  of  the 
premises  in  controversy  at  the  date  of  the  levy  and  sale  under  which 
the  plaintiff  in  error  claims  title,  claiming  under  a  sheriff's  deed 
founded  upon  a  judgment,  levy,  and  sale  antecedent  to  the  proceed- 
ings upon  which  the  marshal's  deed  is  based.  They  were  not  parties 
to  the  suit  of  the  United  States  against  Hiram  Hogg,  and  are  there- 
fore not  concluded  by  the  proceedings  in  that  suit,  under  which 
the  United  States  asserts  title.  The  question  of  superiority  of  title 
was  submitted  to  the  court  below  without  objection  to  the  form  of  the 
proceedings  or  to  the  jurisdiction  of  the  court,  and  the  only  error 
assigned  is  in  respect  to  the  title  of  the  defendants  in  error  under  the 
proceedings  in  the  slate  court.    That  title  is  concededly  the  superior 
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one,  provided  a  sheriff's  sale  of  land  in  pursuance  of  a  levy  made  on 
the  return  day  of  the  execution  is  not,  under  the  law  of  Kentucky,  an 
absolute  nullity.  We  shall  confine  ourselves  to  the  decision  of  this 
single  question. 

Said  E.  E.  Hogg  and  C.  M.  Hogg,  the  defendants  in  error,  ap- 
peared and  filed  an  answer  in  which  they  set  out  the  fact  that  they 
were  in  actual  adverse  possession  of  the  lands  in  controversy,  claim- 
ing for  themselves  and  adversely  to  all  others,  under  the  proceedings 
before  mentioned,  at  the  date  of  the  levy  and  sale  under  which  the 
United  States  claim.  Tp  this  answer  the  United  States  replied,  and 
set  out  in  detail  the  proceedings^  in  the  state  court  under  which  the 
said  defendants  claimed.  Among  other  things,  this  reply  averred 
that  the  levy  and  sale  under  which  the  defendants  in  error  claimed 
were  void  and  inoperative  because  the  levy  had  been  made  on  the 
return  day  of  the  writ  of  fieri  facias,  and  that  under  the  law  of  Ken- 
tucky a  levy  made  on  the  return  day  was  void ,  and  a  sale  under  such 
levy  inoperative  to  convey  title.  To  this  reply  a  general  demurrer 
was  filed,  which  was  sustained,  and  the  reply  stricken  from  the  files. 
The  plaintiff  declining  to  plead  further,  the  court  adjudged  that  the 
title  obtained  by  the  defendants  in  error  through  the  proceedings  in 
the  state  court  was  the  superior  title,  and  that  the  motion  of  the 
United  States  for  a  writ  of  possession  should  be  denied.  From  this 
judgment  the  United  States  has  sued  out  this  writ  of  error. 

Under  the  common  law,  an  execution  continues  in  force  to  and 
including  the  day  when  by  law  it  is  returnable.  Under  all  of  the 
authorities,  it  was  leviable  as  well  on  the  return  day  as  upon  any 
prior  day  of  its  life ;  the  only  division  of  opinion  being  as  to  whether 
it  was  leviable  after  the  adjournment  of  the  court  to  which  it  was 
returnable  on  its  return  day.  2  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 
pp.  647,  648;  Freem.  Ex'ns,  §  106;  Sturges*  Appeal,  86  Pa.  414; 
Maud  V.  Barnard,  2  Burrows,  812.  This  is  the  conceded  law  of  Ken- 
tucky, unless  it  has  been  changed  by  statute.  In  Gaines'  Heirs  v. 
Clark,  I  Bibb,  608,  the  supreme  court  of  that  state  said : 

"The  writ  of  execution  is  executable  on  the  day  whereon  It  is  returnable. 
That  is  the  utmost  length  of  time  the  law  allows  for  executing  It  So  it 
was  adjudged  in  Perkins  y.  Woolaston,  1  Salk.  321,  322." 

That  such  was  the  law  was  recognized  in  an  act  passed  in  1828, 
regulating  sales  und^r  levies  made  after  the  return  day  of  process, 
which  act,  among  other  things,  provided  "that  the  ofBcer  may,  at  any 
time  before  he  returns  the  original  execution,  sell  any  property  taken 
by  him  in  ,virtue  of  said  execution,  if  the  same  shall  have  been  levied 
before  the  expiration  of  the  return  day  of  the  same,  notwithstanding 
such  return  day  may  have  expired  before  the  day  of  sale."  i  More- 
head  &  B.  Ky.  St.  p.  638.  At  the  common  law  it  was  the  duty  of  the 
officer  making  a  levy  before  his  process  was  returnable  to  proceed 
with  the  sale,  although  the  return  day  had  passed ;  and  the  only  office 
of  a  writ  of  venditioni  exponas  was  to  command  him  to  proceed  when 
he  returned  the  execution  showing  that  he  had  not  made  a  sale  of 
the  property  levied  on  as  required  by  the  writ.  20  Enc.  PI.  &  Prac. 
206;  Remington  v.  Linthicum,  14  Pet.  84,  92, 10  L.  Ed.  364;  Savings 
Inst,  v.  Chinn's  Adm'r,  7  Bush,  539;  Jackson  v.  Rosevelt,  13  Johns. 
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97;  Irvin  v.  Picket,  3  Bibb,  344;  Cox  v.  Joiner,  4  Bibb,  94;  Colyer 
V.  Higgins,  i  Duv.  6,  85  Am.  Dec.  601 ;  Rudd  v.  Johnson,  5  Litt.  19. 
This  was  clearly  the  law  in  Kentucky,  and  the  law  of  that  state  is  con- 
trolling upon  this  court  in  respect  to  Kentucky  land  titles  dependent 
upon  execution  sales.  In  Cox  v.  Joiner,  cited  above,  a  sale  of  land 
had  been  made  on  the  day  of  the  issuance  of  a  writ  of  venditioni  ex- 
ponas under  an  advertisement  made  before  its  issuance  and  after  the 
levy.    The  court  held  the  sale  valid,  saying : 

"We  have  no  doubt  but  what  the  sale  may  have  been  regularly  made 
on  the  day  the  venditioni  exponas  issued.  That  execution  gave  the  sheriff 
no  new  authority.  Although  the  fieri  facias  under  which  the  levy  was  made 
had  become  returnable,  the  authority  of  the  sheriff  did  not  thereby  become 
extinct  It  was  his  duty  still  to  proceed  in  the  completion  of  the  execution 
of  that  writ  by  making  sale  of  the  land,  and  for  a  failure  to  do  so,  he  would 
not  only  be  liable  to  the  plaintiff  in  the  fieri  facias,  but  he  might  also  be 
proceeded  against  for  a  contempt  of  the  court  The  venditioni  exponas 
could  theref  re  have  no  operation  but  to  compel  the  sheriff  to  perform  his 
duty  under  the  original  writ  and  hence  It  could  not  require  the  sheriff  again 
to  advertise,  or  to  do  any  other  act  which  had  been  previously  regularly 
done.? 

Thus  this  act  of  1828,  heretofore  set  out,  was  but  declaratory  of 
the  common  law,  and  conferred  no  authority  which  did  not  exist 
under  the  common  law.  The  act  only  authorized  the  officer  to  do 
precisely  what  he  was  theretofore  authorized  by  the  common  law  to 
do,  namely,  to  sell  property  levied  on  during  the  Jife  of  his  execution 
at  any  time  before  he  made  a  return  thereof,  notwithstanding  the  re- 
turn day  may  have  expired  before  the  sale.  Several  revisions  have 
occurred  of  the  Kentucky  Statutes  since  the  act  of  1828,  and  in  all 
of  them  this  act  of  1828  has  been  bfought  forward  with  the  words 
''the  expiration  of"  omitted.  This  act  appears  now  as  section  1664 
of  the  Kentucky  Statutes.  That  section  is  in  three  paragraphs. 
The  first  provides  for  the  issuance  of  a  writ  of  venditioni  exponas 
whenever  the  return  of  an  execution  shows  that  any  part  of  the 
property  levied  on  remains  unsold,  and  prescribes  the  form  of  such 
writ.  The  second  paragraph  provides  the  mode  of  proceeding  under 
the  writ  of  venditioni  exponas.    The  third  clause  is  in  these  words : 

"An  officer  may,  at  any  time  after  the  return  day,  while  the  original  execu- 
tion is  in  his  hands,  sell  any  property  taiLon  in  virtue  thereof,  provided  the 
levy  was  made  before  the  return  day." 

Manifestly,  this  section  does  not  in  plain  terms  provide  for  the 
shortening  of  the  life  of  an  execution  by  prohibiting  a  levy  upon  the 
return  day.  What  is  the  return  day?  It  is  nothing  more  or  less 
than  the  day  when  it  is  the  duty  of  the  officer  to  return  it.  But 
when  on  that  day  does  it  cease  to  be  live  process  ?  By  the  common 
law,  which  was  the  law  of  Kentucky,  it  continues  to  be  live  process 
and  "executable,"  to  use  the  quaint  language  of  the  old  writers,  at 
any  time  on  the  day  when  it  should  be  returned, — at  least,  so  long  as 
the  court  is  open  upon  that  day.  But  are  we  authorized  to  impute 
an  intent  to  shorten  the  life  of  an  execution  by  prohibiting  a  levy 
upon  the  last  day  of  its  life  ?  Inasmuch  as  the  revision  was  not  deal- 
ing with  the  matter  of  the  life  of  an  execution,  but  only  with  the  sub- 
ject of  sales  after  the  return  day  of  such  writs,  we  may  well  assume 
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that  an  intent  to  shorten  the  life  of  such  process  did  not  exist.  Con- 
struing this  clause  of  section  1664  literally,  the  most  that  can  be  made 
out  of  it  or  claimed  for  it  is  that  the  legislature  has  thereby  provided 
that  no  sale  can  be  made  under  a  levy  made  on  the  return  day,  with 
or  without  a  vend,  exponas.  The  insistence  that  this  clause  should 
be  so  construed  as  to  prohibit  a  sale  under  a  levy  made  upon  the 
return  day  is  rested  not  so  much  upon  the  language  employed,  as 
upon  the  fact  that  the  revision  has  made  a  Change  in  the  old  law  of 
1828  by  omitting  the  words  "expiration  of,"  and  that  such  a  change  in 
language  implies  a  change  in  intent.  The  rule  is  a  good  one,  but  is 
not  of  universal  application.  We  should  also  bear  in  mind  that  the 
purpose  of  a  revision  is  to  revise,  and  not  change  or  alter,  the  law, 
and  a  different  purpose  should  be  plain  before  justifying  an  intent  to 
change.  To  impute  to  the  revisers  an  intent  to  prevent  a  sale  under 
a  levy  made  by  virtue  of  a  live  execution  simply  because  the  levy 
was  made  upon  the  last  day  when  it  could  be  lawfully  made  would  be 
to  assume  that  they  entertained  a  most  unreasonable  and  absurd 
purpose.  Such  consequences  should  not  be  regarded  as  within  the 
legislative  intention,  if  any  more  reasonable  view  can  be  taken  of  the 
provision.  Touching  the  rule  of  interpretation  applicable,  Judge 
Evans,  who  tried  this  case  below,  very  aptly  said: 

"There  are  certain  fundamental  principles  for  the  construction  of  statutes 
which  seem  to  me  to  obviate  a  result  which  I  think  would,  under  the  cir- 
cumstances of  this  case,  be  such  as  was  not  contemplated  by  the  legislature. 
(1)  The  general  and  well-recognized  principle  is  that  the  literal  import  of  a 
statute  should  not  be  followed  to  an  absurdity.  Sams  v.  Sams'  Adm'r,  85 
Ky.  396,  3  S.  W.  593;  Bird  v.  Board.  95  Ky.  195,  24  S.  W.  118;  Feemster  v. 
Anderson,  6  T.  B.  Mon.  538;  Lau  Ow  Bew  v.  U.  S.,  144  U.  S.  59,  12  Sup. 
Ct  517.  36  L.  Ed.  340;  Holy  Trlnigy  Church  v.  U.  S..  143  U.  S.  457.  12  Sup. 
Gt  511,  36  L.  Ed.  226.  (2)  In  whatever  language  a  statute  may  be  framed, 
its  pui'pose  must  be  determined  by  its  natural  and  reasonable  effect.  Col- 
lins V.  New  Hampshire,  171  U.  S.  34.  18  Sup.  Ot  768,  43  L.  Ed,  60,  and 
cases  cited.  (3)  Cases  within  the  reason,  though  not  within  the  letter,  of 
a  remedial  statute,  are  embraced  in  it  Watts  v.  Pettlfs  Heirs.  1  Bush,  157. 
Every  statute  ought  to  be  expounded,  not  according  to  its  letter,  but  accord- 
ing to  its  meaning.  The  intention  of  the  legislature  is  always  the  con- 
trolling principle,  if  it  can  be  ascertained.    BaUey  v.  Com.,  11  Bush,  689." 

The  courts  of  Kentucky  have  never  been  called  upon  to  construe 
this  section  1664.  The  court  below,  in  view  of  the  well-settled  rule 
of  the  common  law  of  Kentucky  in  reference  to  the  life  of  an  execu- 
tion, and  the  power  of  the  officer  to  sell  under  any  levy  made  during 
the  life  of  the  writ,  reached  the  conclusion  that  the  intent  of  the 
revisers  of  the  act  of  1828  was  not  to  change  the  law  as  it  existed,  by 
either  shortening  the  life  of  an  execution,  or  by  prohibiting  a  sale 
made  on  the  return  day,  and  that  the  proviso  of  the  third  clause 
should  be  read  but  as  including  any  levy  made  before  the  expiration 
of  the  return  day.  To  this  we  agree,  as  a  more  reasonable  interpre- 
tation of  the  legislative  intent  than  the  absurd  consequences  other- 
wise resulting.  This  conforms  the  revision  to  the  well-settled  law 
of  the  state  as  it  stood  before,  and  refuses  to  find  an  intent  to  change 
the  law  in  the  ambiguous  provisions  of  section  1664. 

Judgment  affirmed. 
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TAYLOR  T.  ELAIR  et  ai 

(GiTCQlt  Conrt  D.  Oregon.    December  28,  1901.) 

No.  2,676. 

1.  LiFB  iNSaBANCB— BbNBFICIART— ElIGIBILITT— HBIR8. 

Where  the  constitntlon  of  a  fraternal  order  provides  for  payment  of 
the  beneficiary  certificate  of  a  member  to  his  heirs  only  where  he  so 
directs,  or  when  there  Is  no  beneficiary  specially  named,  or  when  the 
beneficiary  named  dies  before  the  member,  the  heirs  of  a  member  can- 
not recover  on  a  certificate  In  which  a  beneficiary  is  named  who  Is  liv- 
ing at  the  death  of  tJie  member,  even  though  the  person  so  named  was 
not  entitled  to  become  a  beneficiary  under  the  laws  of  the  order. 
8l  Same— Waivbr  op  Objection— Interpleader. 

Where,  on  the  death  of  a  member  of  a  fraternal  order,  his  heirs  and 
the  person  named  as  beneficiary  In  his  certificate  dalm  the  amount  pay- 
able thereunder,  and  the  order  files  a  bill  of  Interpleader,  depositing  the 
amount  In  court  it  thereby  waives  any  objection  to  the  right  of  such 
person  to  be  named  as  beneficiary,  and  the  heirs  cannot  make  such  ob- 
jection. 

N.  H.  Bloomfield  and  M.  L.  Pipes,  for  plaintiff. 
Robert  C.  Wright,  for  defendants. 

BELLINGER,  District  Judge.  On  July  lo,  1900,  the  Woodmen 
of  the  World  issued  to  James  T.  Hair,  a  member,  on  his  application, 
a  benefit  certificate  for  $3,000  in  favor  of  Clarinda  L  Taylor,  who  he 
declared  bore  to  him  the  relation  of  financee.  The  certificate  was 
delivered  on  the  i6th  of  July,  1900.  Hair  died  on  October  12th  of 
the  same  year.  Doubts  having  arisen  as  to  the  right  of  the  ben- 
eficiary named  in  the  certificate,  the  head  camp  of  the  order  filed  its 
bill  of  complaint  in  interpleader,  and  deposited  the  $3,000  with  the 
clerk  of  the  court.  By  stipulation  of  the  parties  in  interest,  an  order 
was  entered  dismissing  as  to  the  order,  and  providing  for  the  filing  of 
pleadings  upon  the  part  of  the  defendants  in  the  suit  of  interpleader. 
Thereupon  Clarinda  I.  Taylor  filed  her  cross  complaint,  alleging, 
among  other  things,  the  issuance  of  the  benefit  certificate  in  question 
to  said  Hair  for  the  benefit  of  complainant  as  financee  of  the  de- 
ceased. To  this  the  heirs  at  law  of  said  deceased  filed  their  joint 
and  several  answers,  in  which,  among  other  things,  it  is  denied  that 
said  Taylor  was  ever  the  financee  of  the  deceased,  and  it  is  alleged 
that  at  the  time  of  the  issuance  of  said  benefit  certificate,  and  long 
prior  thereto,  said  Taylor  was  a  married  woman,  the  wife  of  one 
Byrnsi  and  that  prior  to  the  issuing  of  said  certificate  deceased  and 
said  Taylor  contracted  to  marry  each  other  as  soon  as  said  Taylor 
should  have  procured  a  divorce  from  her  husband.  It  is  further 
alleged  that  on  January  23, 1900,  said  J.  T.  Hair  and  one  Nettie  Hair 
were  husband  and  wife,  and  that  on  that  day  a  decree  of  divorce  was 
granted  said  Nettie  from  her  said  husband,  J.  T.  Hair,  and  that  the 
six  months  within  which  divorced  persons  may  not  marry  again  did 
not  expire  until  July  23,  1900.  It  is  further  alleged  that  said  Taylor 
pretends  that  on  October  11,  1900,  a  decree  of  divorce  was  entered 
in  her  favor  in  the  circuit  court  for  Lane  county,  dissolving  the 
marriage  contract  then  existing  between  her  and  her  said  husband ; 
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and  the  defendants  allege  that  said  court  was  without  jurisdiction 
to  make  the  said  decree  of  divorce,  for  the  reason  that  the  defend- 
ant in  said  suit  was  not  served  with  process  as  required  by  law; 
that  such  service  was  a  pretended  service  by  publication,  and  not 
otherwise.  To  this  answer  the  plaintiff  in  the  cross  complaint  ex- 
cepts upon  two  grounds :  (i)  That  from  the  matters  alleged  it  does 
not  appear  that  complainant  was  not  qualified,  as  fiancee,  to  become 
the  beneficiary  in  said  certificate;  and  (2)  that  defendants  are  with- 
out standing  in  court  to  make  such  answer,  for  the  reason  that  they 
are  strangers  to  the  transaction  in  question,  and  do  not  stiand  in  such 
relation  thereto  as  to  entitle  them  to  an  interest  in  the  fund  in  court. 
The  constitution  of  the  order  of  Woodmen  of  the  World  provides 
as  follows: 

"Sec.  119.  A  benefit  certificate  can  only  be  made  expressly  payable  to 
some  person  or  persons  named,  who  sustain  to  the  holder  the  relationship 
of  either  wife,  legitimate  child,  adopted  child,  grandchild,  parent,  grand- 
parent, brother,  sister,  nephew,  niece,  uncle,  aunt,  fiancSe,  brother-in-law, 
sister-in-law,  mother-in-law,  or  dependent.  No  benefit  certificate  shall  here- 
after be  made  payable  *to  his  estate,*  *to  party  to  be  named  in  wUl,*  *to  him- 
self,' nor  to  *his  legal  heirs.'  But  no  benefit  certificate  shall  hereafter  be 
made  payable  to  a  fiancee  when  one  or  more  of  the  above-named  parties  are 
dependent  upon  the  neighbor.  When  the  application  does  not  show  any 
special  named  beneficiary,  he  can  direct  the  benefit  to  be  made  payable  to 
the  beneficiaries  designated  in  the  constitution  of  the  order,*  and  the  benefit 
certificate  may  so  provide.  In  such  cases,  death  benefits,  when  due,  shall 
be  payable  as  follows:  If  the  deceased  leaves  a  widow  and  no  child  or 
grandchUd,  to  his  widow;  if  a  widow  and  descendants,  one-half  to  his 
widow  and  the  remaining  one-half  divided  equally  among  his  children,  the 
children  of  a  deceased  chUd  to  take  collectively  what  their  parent  would 
have  received  if  living;  if  no  widow  or  descendants,  to  his  parents,  in  equal 
part,  or  aU  to  one  parent  if  only  one  be  living;  if  no  widow,  descendants 
or  parents,  then  to  his  brothers,  sisters  and  descendants  of  deceased  broth- 
ers and  sisters,  the  latter  taking  collectively  what  their  parents  would  have 
taken  if  living;  if  none  of  said  relatives  are  living,  then  to  the  grand- 
parents, uncles  and  aunts  in  equal  portion;  if  none  of  said  relatives  survive, 
the  benefits  in  such  case  shall  be  forfeited  and  remain  in  the  benefit  fund. 

"Sec.  120.  In  case  any  beneficiary  expressly  named  in  the  benefit  certifi- 
cate does  not  survive  the  holder  thereof,  the  amount  which  would  have  gone 
to  such  named  beneficiary,  if  surviving,  shall  be  paid  pursuant  to  section 
119,*'  etc. 

The  disposition  of  the  fund  in  court  depends  upon  the  construc- 
tion to  be  given  to  these  provisions.  Benefit  certificates  are  re- 
quired to  be  made  payable  to  some  person  or  persons,  except  that 
the  applicant,  omitting  to  name  any  beneficiary,  may  direct  the  bene- 
fits to  be  made  payable  "to  the  beneficiaries  designated  in  the  con- 
stitution of  the  order."  A  certificate  cannot  be  made  payable  to 
the  applicant  himself,  to  his  estate,  to  a  party  to  be  named  in  his 
will,  nor  to  his  legal  heirs.  There  must  be  some  designation  of  a 
beneficiary,  either  of  a  person  specially  named  or  of  "the  benefi- 
ciaries designated  in  the  constitution  of  the  order."  When  a  bene- 
ficiary is  specially  named,  he  must  have  the  qualifications  prescribed 
in  section  119.  In  this  case  it  is  claimed  that  the  applicant  described 
the  beneficiary  as  his  fiancee  when  she  was  not  so  in  fact.  In  such 
a  case,  what  is  to  become  of  the  fund?  Can  it  be  distributed  to 
the  "legal  heirs"  of  the  applicant  ?    Will  the  law  make  a  disposition 
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of  the  fund  which  the  constitution  of  the  order  forbids  the  applicant 
to  make  ?  The  order  may  dispose  of  it,  in  accordance  with  the  laws 
of  distribution  or  otherwise,  by  a  designation  of  beneficiaries  in  the 
constitution  of  the  order ;  but  it  can  only  do  this  when  the  applica- 
tion does  not  show  any  special  named  beneficiary,  and  when  it  (the 
application)  directs  the  benefit  to  be  made  payable  to  the  benefi- 
ciaries designated  in  such  constitution.  It  is  argued  that,  when  a 
person  not  qualified  to  take  is  named  as  a  beneficiary,  there  is,  in 
legal  effect,  no  person  designated.  If  so,  the  benefit  cannot  go  to 
any  beneficiary  designated  in  the  constitution  of  the  order  without  a 
direction  in  the  application  requiring  it,  and  the  benefit  must  fail. 
In  other  words,  an  applicant  cannot  make  his  benefit  certificate  pay- 
able to  his  estate,  or  legal  heirs,  or  subject  to  disposition  by  will, 
contrary  to  the  constitution  of  the  order,  by  naming  as  beneficiary  a 
person  not  within  the  classes  authorized  to  take.  The  case  of 
Baldwin  v.  Begley  (decided  in  the  supreme  court  of  Illinois)  56  N. 
E.  1065,  is  relied  upon  in  support  of  the  contention  made  in  behalf 
of  the  defendants.  That  case,  like  this,  is  one  involving  a  certifi- 
cate issued  by  a  mutual  benefit  association,  and  the  rule  applied  is 
thus  stated  in  the  opinion  of  the  court: 

"Upon  the  death  of  a  member,  where  the  person  claiming  to  be  his  desig- 
nated beneficiary  is  outside  of  the  classes  eligible  as  beneficiaries  of  his 
insurance,  the  member's  heirs  at  law  who  are  within  such  classes  are  enti- 
tled to  tKe  insurance.  There  being  no  selection  of  a  beneficiary  authorized 
to  take,  the  fund  goes  to  them/' 

This  decision  is  upon  the  authority  of  the  case  of  Palmer  v.  Welch, 
132  111.  141,  23  N.  E.  412,  followed  by  the  case  of  Alexander  v. 
Parker,  144  111.  355,  33  N.  E.  183,  19  L/R.  A.  187.  The  benefit  cer- 
tificates in  these  cases  were  issued  by  the  Supreme  Council  of  the 
Royal  Arcanum,  a  mutual  benefit  society  organized  under  the  laws 
of  Massachusetts,  which  provide  that  such  corporations  may  be 
formed  for  the  purpose  of  assisting  the  widows,  orphans,  or  other 
relatives  of  deceased  members,  or  any  persons  dependent  upon  de- 
ceased members.  The  beneficiary  named  in  each  case  was  described 
as  the  "affianced  wife"  of  the  deceased,  a  description  not  within 
any  class  entitled  to  take  under  the  laws  of  the  state  or  the  consti- 
tution of  the  order.  If  the  person  so  designated  could  become  a 
beneficiary  under  a  certificate  of  the  order,  she  must  have  done  so 
as  a  "dependent"  upon  the  member  for  maintenance.  The  laws  of 
the  order  permitted  a  certificate  for  the  benefit  of  such  dependent. 
It  was  provided,  however,  that  no  payment  should  be  made  to  per- 
sons of  this  class  unless  the  dependency  was  shown  to  exist  at  the 
time  of  the  death  of  the  member ;  and  when  the  beneficiary  was  not 
dependent  at  that  time  the  benefit,  by  express  provision,  became 
payable  to  the  relatives  of  such  member,  including  his  brothers  and 
sisters.  The  beneficiaries  were  not  so  dependent,  and,  by  the  ex- 
press provision  referred  to,  the  brothers  were  entitled  to  the 
benefit.  To  understand  how  little  room  for  controversy  there  was 
in  these  cases,  it  is  only  required  to  refer  to  the  contention  made 
in  Palmer  v.  Welch  that  the  dependency  of  the  beneficiary  named 
had  not  ceased  at  the  time  of  the  death,  because  it  never  existed; 
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the  provision  of  the  constitution  of  the  society  being  that  "if,  at 
the  time  of  the  death  of  such  member,  the  dependency  shall  have 
ceased,  then  the  benefit  shall  be  payable  to  the  persons  mentioned 
in  class  i,*'  etc.  In  the  case  on  trial  the  brothers  of  the  deceased 
member  are  within  the  class  of  "beneficiaries  designated  in  the  con- 
stitution of  the  order,"  but  payment  is  only  authorized  to  be  made 
to  these  beneficiaries  in  two  cases:  First,  where  the  applicant  so 
directs,  which  he  could  only  do  when  there  is  not  any  specially 
named  beneficiary;  and,  second,  where  the  beneficiary  "expressly 
named  in  the  benefit  certificate"  does  not  survive  the  holder  of  the 
certificate.  There  is  no  provision  bv  which  persons  in  this  class  can 
take  when  the  beneficiary  named  is  not  eligible,  while  in  the  cases 
decided  in  the  supreme  court  of  Illinois,  as  has  been  seen,  there 
is  express  provision  by  which  the  brothers  of  the  deceased  member 
are  entitled  to  take  when  the  beneficiary  named  is  not  dependent, 
and  consequently  not  eligible,  at  the  time  of  such  death.  While  the 
order  is  under  no  obligation  to  pay  a  benefit  to  a  beneficiary  named 
who  does  not  sustain  to  the  holder  of  the  certificate  such  a  rela- 
tionship as  is  mentioned  in  section  119,  the  law  imposes  no  limita- 
tion upon  it  in  this  respect.  The  order  decides  for  itself  who  may 
become  beneficiaries  in  the  membership  certificates  which  it  issues, 
and  it  decides  for  itself  whether  in  the  particular  case  it  will  take 
advantage  of  a  misrepresentation  in  an  application  of  thcT  relation 
which  the  beneficiary  sustains  to  the  applicant,  and  refuse  to  pay 
the  insurance.  The  injury  arising  out  of  such  misrepresentation  is 
to  the  order,  and  it  confers  no  right  upon  strangers  to  the  transac- 
tion. The  defendants  are  not  dependent  relatives  of  the  deceased. 
Hair.  They  have  no  interest  in  the  benefit  certificate,  and  cannot 
be  heard  to  question  the  obligation  of  the  order,  or  its  right,  to  pay 
the  benefit  to  the  plaintiff,  or  the  right  of  the  plaintiflF  to  receive 
such  payment. 

There  is  no  question,  of  public  morals  or  policy  involved.  The 
order  of  Woodmen  may,  if  it  sees  fit,  in  fixing  its  own  policy,  provide 
by  its  constitution  for  benefit  certificates  in  favor  of  any  person 
designated  by  the  applicant  for  such  certificate.  If  the  policy  which 
it  adopts  is  for  any  reason  contrary  to  public  morality,  the  question 
of  intervention  is  for  the  state ;  and  the  order  may  make  a  payment 
of  insurance,  if  it  sees  fit,  without  regard  to  the  right  of  the  bene- 
ficiary to  compel  it.  The  right. to  refuse  such  payment  belongs  to 
the  order.  If  it  has  been  deceived,  by  misrepresentation,  in  issuing 
insurance  to  a  beneficiary  not  qualified  under  its  constitution  to  re- 
ceive it,  the  remedy,  in  the  absence  of  some  provision  in  the  consti- 
tution for  the  disposition  of  the  benefit,  is  with  the  order  where  the 
injury  is  suffered,  and  it  cannot  be  made  a  matter  of  gain  to  out- 
siders. The  payment  into  court  by  the  order  is  a  waiver  of  every 
objection  that  the  order  might  have  made  to  the  plaintiff's  demand 

The  exceptions  to  the  answer  arje  allowed 
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McGRBA  v.  PABdONS  et  aL 

(Circuit  Cojxrt  of  Appeals,  Seventli  Circuit    January  7,  1902.) 

No.  780. 

L  Appkal— Action  Trtbd  to  Court— Qurbtionb  RsvnBWABLB. 

Where  a  Jury  ig  walyed  In  the  circuit  court,  and  an  action  at  law 
tried  to  the  court,  which  makes  a  general  finding  only,  the  appellate 
court  can  consider  only  the  rulings  made  during  the  trial  to  which  ex- 
ceptions have  heen  preserved,  and  cannot  inquire  into  the  special  facts 
and  conclusions  of  law  upon  which  such  general  finding  rests. 

&  Trial— Motion  for  Judombnt— Waiver. 

A  motion  for  Judgment  made  by  defendant  at  the  close  of  plaintiff's 
evidence  and  overruled  is  waived  unless  it  \fi  renewed  after  defendant 
has  Introduced  his  evidence,  and  the  ruling  thereon  cannot  be  assigned 
for  error. 

8.  Witnesses— Cross-examination— Limitation. 

A  question  asked  a  plaintiff  on  cross-examination  Is  properly  excluded, 
where  it  does  not  relate  to  the  subject  of  the  direct  examination,  but 
goes  to  an  affirmative  defense. 

4  Assumpsit— Pleading— Matters  Provable  under  General  Issue. 

In  an  action  in  assumpsit,  any  matter  of  defense  which  tends  to  prove 
the  illegality  or  invalidity  of  the  contract  sued  on  may  be  shown  under 
the  general  issue. 
0.  Appeal— Review— Harmless  Error. 

A  ruling  Rustaining  a  demurrer  to  a  special  plea  setting  up  a  defense 
which  is  provable  under  the  general  issue,  if  erroneous,  is  without  preju- 
dice. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  North- 
ern District  of  Illinois. 

Roland  D.  Whitman,  for  plaintiff  in  error. 
Frank  F.  Reed,  for  defendants  in  error. 

Before  JENKINS  and  GROSSCUP,  Circuit  Judges,  and  BUNN, 
District  Judge. 

PER  CURIAM.  The  defendants  in  error,  constituting  the  co- 
partnership of  E.  M.  Parsons  &  Sons,  brought  suit  against  the  plain- 
tiff in  error  and  one  Walters,  who  was  subsequently  discharged  out 
of  the  case  by  reason  of  his  discharge  in  bankruptcy,  to  recover 
upon  an  account  stated  the  sum  of  $9,476.50.  The  defendants 
pleaded  the  general  issue,  and  filed  therewith  three  special  pleas, 
substantially  to  the  effect  that  the  cause  of  action  arose  from  cer- 
tain gains  and  profits  alleged  to  have  accrued  to  the  plaintiffs  in 
the  buying  and  selling  of  grain  on  the  board  of  trade  in  the  city  of 
Chicago  by  the  defendants  on  behalf  of,  and  as  the  agents  of,  the 
plaintiffs;  that  the  purchases  and  sales  were  colorable  only;  that 
none  of  the  grain  was  intended  by  the  parties  to  the  transactions 
to  be  received  or  delivered,  but  that  the  intention  was  that  the  trans- 
actions should  be  adjusted  and  settled  on  the  difference  in  the  price 
of  the  gjain  and  the  price  of  like  grain  on  the  board  at  the  date  of 
maturity  of  the  contracts,  and  in  no  other  way ;  and  that  such  trans- 
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actions  were  illegal  and  void.  A  general  demurrer  to  these  pleas 
was  sustained,  with  leave  to  withdraw  the  plea  of  the  general  issue 
and  to  amend  the  special  pleas.  This  order  seems  not  to  have  been 
acted  upon,  and  subsequently  the  defendants  had  leave  to  file  addi- 
tional pleas  instanter;  the  demurrer  to  the  original  plea  to  stand 
to  the  additional  pleas.  This  further  plea  was  substantially  of  like 
effect  as  the  other  pleas,  except  that,  instead  of  conceding  that  the 
moneys  were  received  by  the  defendants  as  agents,  it  charged  "that 
the  defendants  had  given  to  the  plaintiffs  the  privilege  of  dealing 
in  options  with  or  through  them  on  the  Board  of  Trade  of  the  City 
of  Chicago,  and  had  agreed  with  them  that  if  there  was  a  loss  by 
such  dealing  the  plaintiffs  were  to  pay  such  loss  to  them,"  and  "if 
there  was  a  gain  or  winning  the  defendants  were  to  pay  to  the  plain- 
tiffs such  loss  or  winnings,"  and  "that  all  purchases,  dealings,  and 
sales  made  by  the  said  defendants  for  and  on  behalf  of  the  plain- 
tiffs were  colorable  only,  and  were,  in  effect,  gambling  contracts  be- 
tween the  plaintiffs  and  the  defendants."  The  demurrer  to  this 
plea  was  sustained,  and  the  order,  as  entered,  provided  that  "the 
defendant  has  leave  to  refile  the  plea  of  general  issue,"  and  such  a 
plea  was  in  fact  thereafter  filed.  Subsequent  to  the  judgment  that 
order  was  expunged  as  erroneous,  and  an  order  entered  sustaining 
the  demurrer  to  the  additional  plea ;  "the  plea  of  general  issue  here- 
tofore filed  herein  to  stand."  The  cause  was  tried  by  the  court,  a 
jury  being  waived,  and  there  was  a  general  finding  by  the  court  in 
favor  of  the  plaintiffs  below,  upon  which  judgment  was  entered. 

The  main  question  presented  at  the  bar  is  whether  an  agent  re- 
ceiving moneys,  the  proceeds  of  transactions  between  his  principal 
and  others,  which  are  condemned  by  the  statute,  may  retain  from  his 
principal  the  moneys  so  collected  for  him.  We  are  of  opinion  that 
the  record  does  not  come  to  us  in  such  shape  that  we  can  properly 
consider  the  question.  The  trial  was  by  the  court  without  a  jury, 
and  there  is  no  special  finding  of  fact.  We  are  limited  in  such  case 
to  the  rulings  of  the  court,  when  properly  preserved;  for  we  have 
no  right  to  inquire  into  the  special  facts  and  conclusions  of  law  upon 
which  that  general  finding  rests.  Reed  v.  Stapp,  3  C.  C.  A.  244,  52 
Fed.  641;  Distilling  &  Cattle  Feeding  Co.  v.  Gottschalk  Co.,  13 
C.  C.  A.  618,  66  Fed.  609;  Boardman  v.  Toffey,  117  U.  S.  271,  6 
Sup.  Ct.  734,  29  L.  Ed.  898;  Wilson  v.  Trust  Co.,  22  Sup.  Ct.  54,  46 
L.  Ed.  — . 

At  the  conclusion  of  the  plaintiffs'  evidence  the  plaintiff  in  error 
moved  the  court  to  find  in  his  favor  upon  certain  grounds  stated. 
The  motion  was  overruled,  and  exception  taken.  Subsequently  he 
offered  evidence  in  his  own  behalf,  and  there  was  no  renewal  of  this 
motion  at  the  close  of  the  testimony.  The  motion,  therefore,  is 
waived,  and  cannot  be  assigned  for  error.  Railroad  Co.  v.  Cum- 
mings,  106  U,  S.  700,  i  Sup.  Ct.  493,  27  L.  Ed.  266;  Railroad  Co. 
v.  Hawthorne,  144  U.  S.  202,  12  Sup.  Ct.  591,  36  L.  Ed.  405;  Rail- 
road Co.  v.  Daniels,  152  U.  S.  684,  14  Sup.  Ct.  756,  38  L.  Ed.  597; 
Wilson  v.  Stock  Co.,  153  U.  S.  39,  14  Sup.  Ct.  768,  38  L.  Ed.  627; 
Runkle  v.  Burnham,  153  U.  S.  216,  14   Sup.  Ct.  837,  38  L.  Ed.  694; 
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Railroad  Co.  v.  Myers,  1 1  C.  C.  A.  439,  63  Fed.  793 ;  Insurance  Co. 
V.  Crandal,  120  U.  S.  527;  7  Sup.  Ct.  685,  30  L.  Ed.  740 ;  Railroad 
Co.  V.  Mares,  123  U.  S.  710,  8  Sup.  Ct.  321,  31  L.  Ed.  296;  Robert- 
son V.  Perkins,  129  U.  S.  233,  9  Sup.  Ct.  279,  32  L.  Ed.  686. 

At  the  trial  E.  M.  Parsons,  one  of  the  plaintiflfs,  called  as  a  wit- 
ness for  the  plaintiffs,  identified  the  stated  account  upon  which  suit 
was  brought,  and  said  that  he  received  it  from  the  defendants  at  the 
time  stated.  It  was  thereupon  admitted  by  the  defendant  McCrea 
that  the  account  was  drawn  from  the  defendants'  books  and  sent  by 
them  through  the  mail  to  the  plaintiffs  about  April  i,  1899.  The 
direct  exammation  of  the  witness  was  confined  to  the  identification 
of  this  account.  Upon  cross-examination  he  was  asked:  "What 
was  the  nature  of  these  transactions  ?  Did  you  ever  intend  any  de- 
livery?" The  question  was  objected  to,  and  the  objection  sustained, 
and,-  we  think,  correctly.  The  question  was  not  then  proper.  A 
cross-examination  should  be  confined  to  the  subject  of  the  examina- 
tion in  chief.  The  question  went  to  the  defense  of  illegality  of  the 
transaction,  which  was  an  affirmative  defense.  The  witness  was  not 
recalled  by  the  defense.  The  question  was  not  proper  upon  cross- 
examination. 

The  ruling  of  the  court  in  sustaining  the  demurrers  to  the  several 
pleas  is  sought  to  be  here  reviewed.  Passing  the  question  whether 
there  was  here  such  pleading  over  after  demurrer  sustained  that  any 
error  in  holding  the  pleas  bad  is  waived,  we  are  of  opinion  that  the 
matters  charged  in  the  pleas  were  provable  under  the  general  issue ; 
and,  unless  the  court  rejected  evidence  of  the  defense  pleaded  when 
offered  under  the  general  issue,  it  is  not  material  whether  the  special 
pleas  are  good  or  bad.  In  Craig  v.  Missouri,  4  Pet.  410,  426,  7  L. 
Ed.  909,  the  court  say,  "Everything  which  disaffirms  the  contract, 
everything  which  shows  it  to  be  void,  may  be  given  in  evidence  on 
the  general  issue  in  an  action  of  assumpsit."  In  Oscanyan  v.  Arms 
Co.,  103  U.  S.  261,  266,  26  L.  Ed.  542,  the  court  observes,  "The  gen- 
eral issue  at  common  law  is  therefore  sustained  by  proof  of  the  in- 
validity of  the  transaction  which  is  designated  in  the  complaint  or 
declaration  as  a  contract."  It  was  there  held  that  at  common  law, 
under  the  general  issue  in  assumpsit,  it  was  always  admissible  to 
give  in  evidence  any  matter  which  showed  that  the  plaintiff  never 
had  a  valid  cause  of  action.  See,  also,  Minard  v.  Lawler,  26  111. 
302,  305 ;  PoUak  v.  Electric  Ass'n,  128  U.  S.  446, 452,  9  Sup.  Ct.  119, 
32  L.  Ed.  474.  The  error,. if  any,  in  sustaining  the  demurrers,  was 
therefore  error  without  injury.  The  defense  asserted  by  the  special 
pleas  could  have  been  proven  under  the  general  issue ;  and  we  must 
assume  either  that  it. was  presented  and  determined  by  the  court 
below,  or  that  it  was  not  sought  to  be  proven.  In  either  case  the 
ruling  upon  the  special  pleas  cannot  properly  be  considered. 

The  judgment  is  affirmed. 
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UNION  PRESSED  BRICK  CO.  T.  FULTONHAV  BRICK  &  DRAIN  TILE  OOl 

(Circuit  Coiirt  of  Appeals,  Seventli  Circuit    January  7,  1902.) 

No-  787. 

1.  Appeal— Review  of  Instbuctions—Nkcessitt  of  Exceptions. 

Assignments  of  error  going  to  the  charge  of  the  court  cannot  be 
considered  by  the  appellate  court  in  the  absence  of  exceptions  taken  at 
the  trial. 
fL  Contract— Breach  Authorizing  Termination. 

Plaintiff  contracted  to  sell  to  defendant  a  quantity  of  brick,  to  be  de- 
livered as  ordered  within  six  months,  the  orders  not  to  exceed  the 
.  capacity  of  its  works,  and  defendant  agreed  to  pay  on  the  15th  of 
each  month  for  the  brick  delivered  during  the  previous  month.  Held^ 
that  the  failure  to  make  any  such  payment  absolved  the  plaintifT  from 
its  obligation  to  make  further  deliveries,  unless  such  failure  was  Jus- 
tified by  plaintiff's  previous  failure  to  fill  orders  as  required  by  the 
contract. 
8.  Appeal— Review— Verdict  of  Jury. 

The  circuit  court  of  appeals,  on  writ  of  error,  cannot  set  aside  a 
verdict  as  against  the  weight  of  evidence. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Illinois. 

Adalbert  Hamilton,  for  plaintiff  in  error. 
Charles  E.  Vrooman,  for  defendant  in  error. 

Before  JENKINS  and  GROSSCUP,  Circuit  Judges,  and  BAKER, 
District  Judge. 

PER  CURIAM.  This  suit  is  to  recover  the  balance  due  for  cer- 
tain brick  manufactured  by  the  Fultonham  Company,  and  by  it  sold 
and  delivered  to  the  plaintiff  in  error  prior  to  September  l8,  1899, 
under  a  contract  between  the  parties  dated' April  8, 1899,  by  which  the 
Fultonham  Company  agreed  to  sell  to  the  Union  Company  4,000,000 
brick  or  block  "as  the  same  shall  be  ordered  by  said  second  party  (not 
to  exceed  capacity  of  said  first  party's  works)  between  May  I,  1899, 
and  November  i,  1899,"  ^^  ^^^  price  of  $5  per  thousand,  payment  to 
be  made  on  the  15th  day  of  each  month  for  all  material  delivered 
the  preceding  month.  There  was  a  plea  of  the  general  issue,  a  plea 
of  nul  tiel  corporation,  and  at  the  trial  a  further  and  amended  plea 
that  prior  to  September  15,  1899,  the  defendant  ordered  under  the 
contract  2,500,000  of  brick,  to  be  delivered  on  or  before  September  i, 
1899,  and  that  such  order  did  not  exceed  the  capacity  of  the  plain- 
tiff's plant  from  May  i  to  September  15,  1899.  The  amended  plea 
further  alleges  performance  of  the  contract  by  the  defendant,  failure 
of  plaintiff  to  deliver  as  ordered,  and  that  the  resulting  damage 
should  be  offset  against  the  plaintiff's  demand.  At  the  trial  the  plain- 
tiff (its  incorporation  being  conceded)  placed  in  evidence  the  contract, 
proved  delivery  of  brick  thereunder  as  claimed,  and  nonpayment,  as 
alleged,  and  rested.  The  defendant  thereupon  proved  its  orders  for 
brick,  a  failure  by  the  plaintiff  to  fully  comply  with  them  in  respect 
to  delivery,  and  gave  evidence  touching  the  capacity  of  the  plaintiff's 
plant  to  manufacture  the  brick  ordered.    Upon  the  latter  question 
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the  testimony  was  conflicting,  and  was  the  sole  question  submitted 
to  the  jury  by  the  court  ^n  a  charge  to  which  no  exceptions  were 
lodged.  The  assignment  of  error  goes  mainly  to  specific  portions  of 
the  charge,  but  we  are  not  at  liberty  to  consider  them  in  the  absence 
of  exceptions  taken  at  the  trial.  The  assignment  of  errors  covers 
six  requests  to  charge  preferred  by  the  defendant  below,  stating  that 
the  refusal  to  grant  each  of  them  was  duly  excepted  to  at  the  trial. 
The  first,  third,  and  fifth  of  these  requests  the  record  discloses  were 
given,  and  not  refused.  The  second  request  was  given  with  a  proper 
modification.  The  fourth  and  sixth  requests  were  manifestly  errone- 
ous, and  properly  refused.  By  the  terms  of  the  contract  the  Fulton- 
ham  Company  had  until  November  ist  to  make  full  delivery  of  the 
brick  contracted  for,  but  was  bound  from  time  to  time  to  fill  all 
orders  which  did  not  exceed  the  capacity  of  its  plant.  The  Union 
Company  was  bound  to  pay  on  the  15th  of  each  month  for  all  brick 
delivered  the  previous  month.  Its  failure  to  pay  would  absolve  the 
Fultonham  Company  from  proceeding  with  the  contract,  unless  that 
failure  in  payment  was  justified  by  the  neglect  of  the  Fultonham 
Company  to  fill  the  orders  of  the  Union  Company  to  the  extent  of 
the  capacity  of  the  plant.  The  plea  tendered  the  issue  that  the 
Fultonham  Company  had  defaulted  in  filling  the  orders  of  the  Union 
Company,  and  that  was  the  sole  issue  tried  to  the  jury.  It  is  urged 
that  the  Verdict  is  unjust,  and  should  be  set  aside.  That  we  have  no 
power  to  do,  the  responsibility  in  such  case  resting  with  the  trial 
court. 
The  judgment  is  affirmed. 


BARNEY  DUMPING  BOAT  CO.  v.  CLARK. 

(Circuit  Court  of  Appeals*  Second  Circuit     December  6,  1901.) 

Master  and  Servant— Unsafe  Place  to  Work— Absumption  of  Risk. 

A  servant  has  the  right  to  remain  In  the  employment  for  a  reasonable 
len^rth  of  time,  although  the  place  where  he  Is  required  to  worlt  Is  ob- 
viously dangerous,  without  being  held  to  have  assumed  the  risk  from 
snch  dangers,  when  he  has  been  promised  by  the  master  that  the  place 
win  be  made  safer,  either  by  repairs  or  by  structural  changes  which 
would  lessen  the  danger;  and,  where  the  master  Is  a  corporation,  he  may 
be  justified  in  relying  on  such  a  promise  mad«  by  Its  superintendent  in 
charge  of  the  work,  who  assumes  to  have  authority  to  make  the  changes 
promised,  although  he  may  not  In  fact  have  it^ 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

This  cause  comes  here  upon  appeal  from  a  judgment  of  the  circuit  court. 
Southern  district  of  New  York  (109  Fed.  285),  entered  upon  a  verdict  In 
favor  of  defendant  in  error,  who  was  plaintiff  below.  The  action  was  brought 
to  recover  damages  for  personal  Injuries.  Plaintiff  was  employed  to  work 
on  defendant's  dumping  boat  No.  17  In  September,  1894.  It  was  an  iron 
boat  used  for  dumping  garbage,  and  'built  In  two  longitudinal  sections,  so 
as  to  open  In  the  middle.    The  accident  happened  on  the  deck  covering  the 

lAssumption  of  risk  incident  to  employment*  see  note  to  Ballroad  C!o.  v. 
Hennessy,  38  G.  C.  A.  314. 
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round  stern  of  the  boat,  and  which  Is  a  part  of  the  rear  bridge  or  platform, 
of  which  the  boat  has  three,  which  remain  stationary  when  the  boat  is 
opened  to  dump.  Part  of  this  deck  is  occupied  by  a  deck  house,  inside  of 
which  is  the  wheel.  Oyer  the  exposed  portion  of  the  deck  swings  the  tiller, 
being  operated  through  blocks,  containing  sheaves  or  pulleys  on  which  the 
wheel  rope  runs,  located  one  to  starboard  and  one  to  port.  Two  bltts  or 
posts  1  foot  square  and  8%  feet  high  project  up  from  the  deck.  The  distance 
between  them  is  9%  feet.  Their  us«  is  to  hold  the  hawser  by  which  the 
boat,  which  has  no  motive  power  of  her  own,  is  towed.  The  blocks  through 
which  the  tiller  chain  runs  are  located  a  little  aft  of  the  bitts,  and  somewhat 
further  out.  The  top  of  each  block  Is  an  iron  plate  11  by  16^^  inches.  The 
height  of  the  block  is  12  inches.  The  distance  between  the  outside  of  each 
bitt  and  the  inside  of  each  block  is  1  foot  The  distance  between  each  bitt 
and  the  deck  house  is  about  11  inches.  Just  aft  of  the  deck  house  are  two 
hatchways  6  inches  high.  The  tiller  swings  over  a  part  of  these  hatchways, 
but  on  the  starboard  side  of  the  boat,  where  plaintiff  was  standing  when 
the  accident  happened,  the  inner  part,  over  which  the  tiller  does  not  swing, 
is  13  inches  long  on  its  starboard  side,  and  11  inches  long  on  its  port  side. 
On  December  19,  1894,  between  7  and  8  p.  m.,  while  the  boat  was  being 
towed  stern-first  out  of  the  slip,  it  became  necessary  to  shift  a  hawser  off  the 
starboard  bitt.  Plaintiff  and  the  mate  lifted  it  off,  and  the  mate  had  Just 
started  forward  with  it,  when  the  rudder  was  struck  by  the  tide  rushing  by 
the  end  of  the  pier,  in  consequence  of  which  the  tiller  swept  swiftly  around 
from  amidships  to  starboard,  and  struck  the  plaintiff,  injuring  him  severely. 

E.  C.  Perkins,  for  plaintiflf  in  error. 
Fredk.  E.  Perham,  for  defendant  in  error. 

Before    WALLACE    and    LACOMBE,    Circuit    Judges,    and 
TOWNSEND,  District  Judge. 

PER  CURIAM.  The  first  proposition  advanced  by  the  defend- 
ant is  that  there  was  no  evidence  in  the  case  tending  to  show  any 
negligence  on  the  part  of  the  defendant.  It  is,  no  doubt,  true  that 
the  master  is  not  bound  to  provide  a  safe  place  for  his  employes  to 
work  in,  but  only  a  reasonably  safe  place.  It  may  often  not  be  prac- 
ticable to  provide  a  safe  place,  the  nature  of  the  work  precluding  it. 
All  that  is  required  is  that  the  master  should  act  in  that  regard  as 
.a  reasonably  prudent  man  would  do,  and  what  is  reasonable  pru- 
dence depends  always  on  the  facts  of  each  case.  The  jury  in  the 
case  at  bar,  however,  were  fairly  entitled  to  find  that  the  stern  deck 
was  a  place  not  even  reasonably  safe.  That  so  much  of  that  deck 
as  was  swept  over  by  the  tiller  was  a  highly-dangerous  place  is 
manifest,  and  apparently  not  disputed.  That  it  was  so  extremely 
difficult  as  to  be  well-nigh  impossible  for  two  men  to  work  at  the 
same  time  lifting  a  hawser  off  the  starboard  bitt,  without  one  of 
them  standing  within  range  of  the  tiller,  is  plain  from  the  model 
and  the  testimony.  There  was  evidence  in  the  case  that  the  block 
might  have  been  'moved  ilj^  inches  without  making  any  appreciable 
difference  in  the  steering  capacity  of  the  boat.  This  would  reduce 
the  area  of  danger.  It  does  not  appear  that  it  was  not  entirely 
practicable  to  bridge  over  the  area  traversed  by  the  tiller  for  a 
sufficient  space  near  the  bitt  to  give  a  safe  platform  to  stand  on, 
nor  that  it  would  not  have  been  an  easy  matter  to  recess  the  side 
of  the  deck  house  near  the  hatchway  for  the  few  inches  necessary 
to  make  that  locality  spacious  enough  to  work  -in.  It  makes  no 
difference,  of  course,  that  the  place  was  not  even  reasonably  safe, 
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if  the  danger  was  obvious,  as  it  was  here,  unless  in  some  way  the 
plaintiff  is  relieved  from  the  operation  of  the  rule  as  to  assumption 
of  the  risk ;  and  the  important  question  in  the  case  is  whether  he  is 
thus  relieved,  taking  his  testimony  to  be  true,  as  we  must  on  this 
appeal.  Plaintiff  testified  that  on  the  first  pay-day  after  he  was 
employed  he  told  West,  the  superintendent,  that  he  "wanted  the 
block  taken  away  and  the  sheaves  put  on  the  bitt,"  and  that  West 
said  he  would  attend  to  it  in  a  few  days,  when  the  boat  was  hauled 
out,  and  that  on  two  other  occasions,  the  last  of  which  was  three 
or  four  days  before  the  accident,  he  spoke  to  the  superintendent 
(West)  on  the  same  subject,  and  it  "was  about  the  same  way, — that 
he  was  going  to  have  her  fixed  and  hauled  out,  and  everything 
would  be  satisfactory.'*  This,  with  all  the  other  evidence,  was  sub- 
mitted to  the  jury  under  a  full  and  careful  charge,  which  is  not 
here  challenged ;  and  their  verdict  found  that  plaintiff  had  received 
assurances  which  would  induce  a  reasonably  prudent  man  to  keep 
along  in  the  employment  notwithstanding  the  obvious  risk.  It  is 
pointed  out  in  argument  that  to  make  the  change  suggested  by 
plaintiff  would  so  reduce  the  arc  through  which  the  tiller  swung  as 
lo  interfere  with  the  steering  capacity  of  the  boat;  also  that  the 
bitts  are  liable  to  pull  out,  and  that  to  fasten  the  sheaves  of  the 
tiller  chains  on  them  would  be  most  unworkmanlike  construction. 
These  considerations,  however,  go  only  to  the  credibility  of  plain- 
tiff's testimony, — as  to  the  probability  or  improbability  of  any  such 
promise  being  made  to  him  as  he  asserted  that  he  relied  on.  It  is 
manifest  from  an  inspection  of  the  model  that  such  a  change  would 
materially  increase  the  safe  deck  area  available  for  a  man  working 
about  the  bitt.  Therefore,  if  assurance  was  given  that  such  change 
would  be  made,  the  jury  might  fairly  find  that  he  was  not  unreason- 
ably imprudent  in  remaining  in  the  employment. 

It  is  the  general  rule  that  a  servant,  who  has  a  right  to  abandon 
a  service  because  it  is  dangerous,  and  who  yet  refrains  from  doing 
so  in  consequence  of  assurances  that  the  danger  shall  be  removed, 
will  not  be  held  to  have  assumed  the  risks  of  remaining  for  a  rea- 
sonable length  of  time  after  such  assurances.  Defendant  contends, 
however,  that  this  applies  only  to  cases  of  temporary  defects, — ^to 
repairs  as  distinguished  from  new  construction.  It  is  difficult  to 
understand  any  logical  reason  for  such  distinction.  It  may  readily 
be  conceived  that  an  employer  who  would  quickly  respond  to  a  re- 
quest for  repairs  would  treat  as  preposterous  any  suggestion  that 
he  should  make  structural  changes  in  his  machinery  or  buildings, 
and  would  probably  tell  his  employe  that,  if  he  did  not  like  to  work 
at  such  a  machine,  he  might  go  elsewhere  and  look  for  a  better 
one.  But  if,  on  the  contrary,  the  master  chooses  to  make  the 
promise,  and  does  give  assurance  that  he  will  make  structural  chan- 
ges which  will  eliminate  risk  to  life  and  limb,  we  cannot  see  why 
the  employe -may  not  rely  on  the  one  promise  as  much  as  on  the 
other.  We  are  referred  to  no  authority  which  sustains  this  sug- 
gested distinction  as  a  necessary  antecedent  to  the  conclusion  ar^ 
rived  at.  In  Clarke  v.  Holmes,  7  Hurl.  &  N.  937,  machinery  be- 
came unfenced  after  the  service  was  entered  on.     In  Ladd  v.  Rail- 
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road  Co.,  119  Mass.  412,  20  Am.  Rep.  331,  there  was  no  promise 
to  supply  "check  chains,"  nor  even  any  request  to  do  so.  In  Swee- 
ney V.  Envelope  Co.,  loi  N.  Y.  520,  5'  N.  E-  358,  54  Am.  Rep.  722, 
the  court  expressly  holds  that  there  was  no  promise  to  make  the 
•'change  or  improvement"  suggested. 

It  is  further  contended  that  there  was  no  authority  on  the  part 
of  West  to  make  the  changes  promised.  The  court  charged  the 
jury  that,  "although  he  did  not  actually  have  the  authority,  if  he 
assumed  to  have  it,  and  the  plaintiff  reasonably  reposed  in  the  as- 
sumption, so  that  he  could  reasonably  think  that  he  had  the  au- 
thority," his  promise,  if  made,  would  excuse  the  plaintiff  for  re- 
maining a  reasonable  time  in  reliance  upon  it.  We  concur  in  the 
proposition  thus  charged,  and  his  position  as  superintendent  was 
sufficient  to  warrant  the  jury  in  deciding  this  branch  of  the  case  in 
favor  of  the  plaintiff. 

All  question  of  contributory  negligence  was  fairly  for  the  jury. 
It  was  suggested  that  plaintiff  might  have  put  the  wheel  in  a  becket 
before  he  came  out  on  the  deck;  but  there  was  proof  tending  to 
show  that  the  becket  rope  was  not  strong  enough  to  hold  it,  and  also 
that,  if  it  were,  becketing,  under  the  circumstances,  would  have  imper- 
iled the  rudder.  ~  So,  too,  it  was  perhaps  possible  for  the  plaintiff 
and  the  mate,  by  exercising  great  care,  so  to  place  themselves  that 
they  might  have  succeeded  in  both  working  at  the  hawser  without 
standing  in  the  dangerous  area;  but  it  was  night,  the  call  to  shift 
the  hawser  was  sudden,  and  the  degree  of  care  exercised  under  all 
the  circumstances  was  a  question  for  the  jury. 

The  judgment  of  the  circuit  court  is  affirmed. 


BiBTROPOIilTAN  ST.  RT.  CO.  T.  JACOBI. 
(Circuit  Court  of  Appeals,  Second  Circuit    December  0, 1901.) 

No.  29. 

1  Appeal— Review— RuLnro  ok  Motiok  fob  New  Trial. 

Tbe  question  whether  a  verdict  was  excessive  is  one  of  fact,  which 
cannot  be  reviewed  on  a  writ  of  error. 

8.  Comfbtemct  of  Withess— Ikpormation  Acquibed  by  Phtsiciah— WAnrBB 
OF  Privilege. 

Under  the  provisions  of  Code  Civ.  Proc.  N.  T.  {  834,  which  make  in- 
competent the  testimony  of  a  physician  as  to  information  acquired  while 
attending  a  patient,  and  of  section  836,  which  permits  such  information 
to  be  disclosed  only  when  the  provisions  of  section  834  "are  expressly 
waived  upon  the  trial  •  •  *  by  the  patient."  as  such  provisions 
have  been  construed  by  the  supreme  court  of  the  state,  the  fact  that 
a  plaintiff  in  an  action  for  personal  injuries  introduces  the  testimony 
of  physicians  who  attended  him,  in  respect  to  the  nature  and  extent  of 
such  injuries,  does  not  operate  as  a  waiver  of  the  right  to  object  to  the 
testimony  of  another  physician,  called  by  defendant,  who  had  attended 
him  for  the  same  injuries,  but  at  a  different  time. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

Robert  C.  Beatty,  for  defendant  in  error. 
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Before  WALLACE,  Circuit  Judge,  and  TOWNSEND,  District 
Judge 

WALLACE,  Circuit  Judge.  This  is  a  writ  of  error  by  the  de- 
fendant in  the  court  below  to  review  a  judgment  for  the  plaintiff 
rendered  upon  the  verdict  of  a  jury  in  an  action  brought  to  recover 
damages  for  personal  injuries  received  by  the  negligence  of  the  de- 
fendant. 

The  assignment  of  error  which  challenges  the  denial  of  the  mo- 
tion for  a  new  trial  made  by  the  defendant  upon  the  ground  of 
the  excessiveness  of  damages  is  not  available,  because  it  is  not 
within  the  province  of  this  court  to  review  the  decision  of  such  a 
motion.  Railroad  Co.  v.  Winter's  Adm'r,  143  U.  S.  60,  12  Sup. 
Ct.  356,  36  L.  Ed.  71. 

The  only  other  assignment  of  error  which  has  been  argued  chal- 
lenges the  ruling  of  the  trial  judge  in  excluding  the  testimony  of 
Dr.  Hepburn,  a  witness  produced  by  the  defendant  upon  the  trial, — 
a  physician  who  was  employed  professionally  by  the  plaintiff  short- 
ly after  the  accident.  The  defendant  sought  to  elicit  from  Dr.  Hep- 
burn information  received  by  him  while  attending  the  plaintiff  in 
a  professional  capacity  in  respect  to  the  plaintiff's  injuries.  The 
court  excluded  the  testimony. 

It  is  conceded  by  the  defendant  that  the  testimony  would  have 
been  incompetent,  as  contravening  section  834  of  the  New  York 
Code  of  Civil  Procedure,  if  the  plaintiff  had  not  waived  upon  the 
trial  the  right  to  object  to  it ;  and  the  question  is  whether  that  right 
was  waived  by  the  plaintiff.  Section  836  of  the  Code,  in  effect,  pro- 
vides that  the  information  acquired  by  a  physician  while  attending  a 
patient  may  be  disclosed  only  when  the  provisions  of  section  834 
"are  expressly  waived  upon  the  trial  *  *  *  by  the  patient." 
The  waiver  which  is  relied  upon  by  the  defendant  consists  in  the 
fact  that  the  plaintiff  had  examined  upon  the  trial  as  witnesses  in 
his  behalf  three  physicians  who  had  attended  him  professionally, 
and  who  had  given  testimony  in  respect  to  the  nature  and  extent 
of  the  injuries  which  were  the  subject  of  the  action.  If  their  testi- 
mony, or  the  testimony  of  any  of  them,  had  been  in  respect  to  in- 
formation obtained  at  the  same  consultation  or  occasion  at  which 
Dr.  Hepburn  was  present,  the  plaintiff  would  have  waived  the  priv- 
ilege to  insist  that  the  latter  should  remain  silent,  according  to 
the  construction  given  to  the  Code  provisions  by  the  highest  court 
of  the  state,  Morris  v.  Railway  Co.,  148  N.  Y.  88,  42  N.  E.  410, 
51  Am.  St.  Rep.  675.  In  that  case  it  was  held  that,  when  a  plain- 
tiff called  and  examined  upon  the  trial  one  of  two  physicians  in 
respect  to  his  condition  as  it  appeared  upon  an  examination  or 
consultation  when  both  were  present,  he  waived  the  privilege  con- 
ferred by  section  834  of  the  Code  of  Civil  Procedure,  and  lost  his 
right  to  object  to  the  testimony  of  the  other  physician  in  respect 
to  the  same  fact  when  called  by  the  defendant.    The  court  said: 

•The  propoBltion  that  a  patient  who  has  obtained  or  employed  two  or  more 
professional  men,  under  such  dreumstancefl  that  none  of  them  are  permitted 
to  disclose  the  Information  thus  obtained,  except  with  his  consent,  can  call 
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one  of  them  as  a  witness  to  disclose  what  took  place  when  all  were  present, 
and  at  the  same  time  enjoin  silence  on  all  the  rest,  appears  to  be  so  tmfalr 
and  unreasonable  that  it  challenges  investigation  before  accepting  it  as  a 
rule  of  law.  ♦  •  ♦  The  whole  question  turns  upon  the  legal  consequence 
of  the  plaintiffs  act  in  calling  one  of  the  two  physicians  as  a  witness.  She 
then  completely  uncovered  and  made  public  what  before  was  private  and 
confidential.  It  amounted  to  a  consent  on  her  part  that  all  who  were 
present  at  the  interview  might  speak  freely  as  to  what  took  place.  The  seal 
of  confidence  was  removed  entirely, — not  merely  broken  Into  two  parts,  and 
one  part  removed  and  the  other  retained." 

In  its  opinion  the  court  criticised  disapprovingly  two  adjudica- 
tions of  the  lower  courts,  in  one  of  which  it  was  held  that  the  plain- 
tiff, by  testifying  to  what  had  taken  place  between  himself  and  his 
physician,  had  waived  his  right  to  object  to  the  examination  of 
the  latter  when  called  as  a  witness  for  the  defendant,  and  in  the 
other  of  which  it  was  held  that  the  plaintiff,  by  disclosing  as  a  wit- 
ness his  physical  condition  in  consequence  of  the  defendant's  acts, 
waived  the  right  to  object  to  his  physician's  testimony  when  called 
by  the  defendant.  On  the  other  hand,  the  court  approved  of  an- 
other adjudication  in  which  it  was  held  that  the  plaintiff,  by  call- 
ing as  a  witness  in  her  own  behalf  one  physician,  did  not  thereby 
waive  her  objection  to  the  examination  of  other  physicians  called 
by  the  defendant  who  had  attended  her  at  other  times.  Hope  v. 
Railroad  Co.,  no  N.  Y.  643,  17  N.-  E.  873.  The  present  case  falls 
distinctly  within  the  facts  of  the  Hope  Case,  and  we  are  not  at 
liberty  to  depart  from  the  construction  placed  upon  the  statute  by 
the  state  court  of  last  resort. 

We  conclude  that  the  evidence  was  properly  excluded,  and  that 
the  judgment  should  be  affirmed. 


KNOBLOCK  V.  SOUTHERN  Rl.  CO. 

(Circuit  Court,  S.  D.  Georgia,  W.  D.    January  17,  1902.) 

Removal  of  Cadses— Trial— Timk. 

Under  25  Stat  433,  providing  that  on  the  removal  of  a  cause  from  a 
state  court  to  the  circuit  court  of  the  United  States,  the  cause  shaU 
proceed  in  the  same  manner  as  if  it  had  been  originally  commenced  in 
said  circuit  court  where  it  is  the  practice  long  established  in  such  a 
court  to  consider  the  first  term  after  a  cause  is  commenced  as  the  ap- 
pearance term,  and  the  next  succeeding  term  as  the  trial  term,  and  a 
cause  is  removed  from  a  state  court  to  such  circuit  court  and  the  papers 
filed  therein  on  the  first  day  of  a  term,  the  defendant  should  not  be 
forced  to  trial  until  the  next  term,  even  though  the  trial  might  have 
been  had  at  an  earlier  date  if  the  cause  had  not  been  removed  from 
the  state  court 

Action  for  Damages. 

Minter  Wimberly  and  Alexander  Akerman,  for  plaintiff. 
Washington  Dessau  and  W.  A.  Harris,  for  defendant. 

SPEER,  District  Judge.  On  the  13th  day  of  August,  1901,  Mrs. 
W.  C.  Knoblock  filed  in  the  city  court  of  Macon  her  petition  against 
the  Southern  Railway  Company,  alleging  damages  in  the  sum  of 
$20,000  for  the  homicide  of  her  husband.    This  petition  was  return- 
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able  to  the  September  term  of  the  city  court,  and  under  the  law  of 
Georgia  and  the  procedure  of  that  court  the  defendant  was  required 
to  appear  and  plead  by  the  14th  of  that  month,  and  the  case  would 
have  stood  for  trial"  at  the  December  term  of  the  city  court ;  that 
court  having  four  terms  a  year.  On  the  12th  of  September  the  de- 
fendant presented  to  the  judge  of  said  city  court  its  petition  for  re- 
moval, with  bond,  as  required  by  the  removal  act  of  1887-88  (25  Stat. 
433) ;  and  upon  the  14th  day  of  the  same  month  an  order  was  entered 
in  the  city  court  as  follows : 

"It  is  ordered  by  the  court  that  said  bond  and  surety  be  accepted,  and 
that  said  cause  be  removed  from  this  court  to  the  said  circuit  court  of  the 
United  States  for  the  Western  division  of  the  Southbern  district  of  Georgia, 
and  that  the  clerk  of  this  court  make  up  the  record  thereof  and  transmit' 
the  same  to  the  said  circuit  court  of  the  United  States  on  or  before  the 
first  day  of  the  next  session  thereof." 

The  petition  and  other  papers  filed  in  said  case  in  the  city  court 
were  thereupon  certified  and  transmitted  to  the  United  States  cir- 
cuit court,  and  filed  on  the  7th  day  of  October,  1901 ;  that  being  the 
first  day  of  the  October  term  of  said  circuit  court. 

The  circuit  court  of  the  United  States  for  the  Western  division  of 
the  Southern  district  of  Georgia  has  two  terms  a  year,— one  in  Octo- 
ber, and  the  other  in  Mav.  These  terms  are  fixed  by  act  of  congress. 
Common-law  cases  are  returnable  to  one  term,  which  is  called  the 
"Appearance  Term,"  and  are  triable  at  the  next  succeeding  term, 
which  is  called  the  "Trial  Term."  This  has  been  the  long-established 
practice  in  this  court,  and  is  probably  based  on  a  provision  of  the 
statute  law  of  Georgia  which  has  been  of  force  since  1799,  ^o  ^^^ 
effect  that  "no  trial  in  any  civil  cause  shall  be  had  at  ^ the  first  term." 
Code  Ga.  §  5126.  Now,  it  is  conceded  that,  if  this  case  had  not  been 
removed  to  the  United  States  circuit  court,  it  would  have  stood  for 
trial  at  the  December  term  of  the  city  court ;  and  the  plaintiff  moves 
the  court  to  assign  the  case  for  trial  at  this,  the  October  term  of  the 
United  States  circuit  court,  which  is  now  in  session.  This  is  objected 
to  by  counsel  for  the  defendant  railway  company,  a  nonresident  cor- 
poration, on  the  ground  that  the  May  term,  1902,  is  the  trial  term 
for  said  case,  and,  if  forced  to  trial  at  this  time,  it  will  not  have  an 
appearance  term  either  in  the  city  court  or  the  United  States  court. 
The  removal  act  of  1887-88  (25  Stat.  433),  under  which  this  suit  was 
removed  from  the  city  court  of  Macon,  provides  that,  after  petition 
for  removal  and  bond  is  entered  in  the  circuit  court  of  the  United 
States,  "the  cause  shall  then  proceed  in  the  same  manner  as  if  it  had 
been  originally  commenced  in  said  circuit  court."  It  seems  clear 
that,  if  said  cause  had  been  originally  commenced  in  the  circuit  court 
at  the  date  the  action  was  first  instituted  in  the  state  court,  it  would 
have  been  returnable  to  the  October  term,  1901,  and  no  trial  could 
have  been  had  until  the  following  May  term,  1902.  But  it  is  insisted 
by  the  plaintiff  that  the  appearance  term,  so  far  as  the  defendant  was 
concerned,  was  the  September  term  of  the  city  court,  and  that  the  de- 
fendant actually  appeared  at  said  term  when  it  presented  its  petition 
for  removal.  It  is,  however,  true  that  the  Southern  'R.a.V^^'^'J  Com- 
pany, being  a  nonresident  of  this  state,  is  ev^v\tl^d  to  V\a.v^  ^^'^  contto- 
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versies  determined  in  the  circuit  court  of  the  United  States  for  the 
Western  division  of  the  Southern  district  of  Georgia  according  to  the 
rules  and  practice  of  this  court.  If,  as  plaintiff,,  it  had  filed  a  suit  at 
law  in  this  court,  it  would  have  been  entitled  to  an  appearance  term, 
and  a  trial  term  six  months  thereafter.  If  sued  here,  it  would  have 
had  the  same  time  and  terms  in  which  to  make  its  defense.  When 
it  is  sued  in  any  state  court  it  has  the  right  to  appear  and  inform  that 
court  that  it  belongs  to  the  class  of  persons  who  are  entitled  to  have 
their  controversies  determined  in  the  United  States  circuit  court,  and 
such  appearance  for  such  purpose  does  not  deprive  it  of  any  right  it 
has  to  have  the  entire  controversy  tried  here ;  otherwise  it  would  be 
competent  for  a  resident  of  this  state,  by  bringing  an  action  in  cer- 
tain state  courts,  to  deny  to  the  nonresident  the  mode  of  trial  pro- 
vided by  the  courts  of  the  United  States.  Having  a  uniform,  settled 
method  of  procedure  in  this  court  for  the  trial  of  all  such  causes,  it 
is  impracticable,  and  probably  unjust  to  litigants,  to  change  it  from 
time  to  time  to  meet  the  varying  statutes  of  the  state  fixing  the 
terms  of  the  county,  city,  and  superior  courts.  The  city  court  of 
Macon  has  four  terms  a  year,  many  of  the  city  courts  of  the  state 
have  twelve  terms  a  year,  and  at  least  one  superior  court  has  three 
terms  a  year.  If  the  contention  of  the  plaintiff  is  correct,  the  court 
would  be  compelled  in  each  removed  case  to  institute  an  investigation 
and  determine  at  what  time  a  particular  case  would  have  been  triable 
in  the  particular  state  court  had  it  not  been  removed,  and  as  a  conse- 
quence the  time  of  trial  in  the  United  States  court  would  be  fixed 
by  the  state  law  and  the  practice  in  the  state  court,  and  not  as  if  the 
suit  had  been  originally  brought  in  the  United  States  court.  This 
view  has  not  always  been  entertained  by  this  court.  We  have  here- 
tofore held  (not,  however,  upon  careful  argument)  that  the  fact 
that  the  cause  is  removed  from  a  court  of  the  state  should  not  be  used 
to  produce  more  delay  than  the  parties  would  have  experienced  had 
there  been  no  removal ; ,  and,  to  avoid  such  delay,  we  have  also  held 
that  a  removed  case  could  be  tried  here  at  a  date  as  early  as  the  trial 
could  have  been  accorded  the  parties  had  it  remained  in  the  state 
court.  This  view,  as  above  stated,  is  now  deemed  erroneous.  Part- 
ies to  litigation  should  be  accorded  a  reasonable  time  for  the  prepara- 
tion of  their  causes  for  trial,  and  the  long  practice  in  the  circuit 
courts  of  the  United  States  in  Georgia  has  fixed  this  time  to  conform 
to  the  appearance  and  trial  terms,  substantially  six  months  inter- 
vening, as  regulated  by  congress  and  by  the  law  of  the  state  for  the 
superior  courts.  The  class  of  causes  usually  tried  in  the  circuit  court 
are  of  much  consequence.  The  minimum  jurisdictional  amount  must 
exceed  $2,000,  exclusive  of  interest  and  costs,  where  jurisdiction  de- 
pends upon  diverse  citizenship;  and,  upon  mature  consideration,  it 
would  seem  inimical  to  the  policy  of  the  law  to  compel  a  trial  of  such 
cases,  when  removed  from  the  state  courts,  in  one,  two,  or  three 
months,  as  might  have  been  done  under  the  varying  statutes  of  the 
state  had  such  causes  not  been  removed.  Much  confusion  also 
might  be  produced  in  the  general  disposition  of  business  here  if,  in 
a  case  from  a  particular  state  court,  the  trial  could  be  had  in  three 
months,  and  in  one  month  if  removed  from  another;   and  yet  ex- 
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haustive  examination  has  not  brought  forward  any  reported  case  in 
which  it  has  been  definitively  decided.  After  careful  consideration, 
however,  the  conclusion  reached  seems  clear,  and  that  is  that,  in  com- 
mon-law cases  removed  to  the  circuit  court  from  any  court  of  a  state, 
the  cause  shall  proceed  in  the  United  States  circuit  court  in  the  same 
manner  as  if  it  had  originally  commenced  and  was  properly  pending 
there,  as  for  the  appearance  term,  on  the  day  on  which  proper  pro- 
ceedings for  removal  are  presented  to  the  state  court.  In  other 
words,  since  the  petition  for  removal  miist  be  filed  at  the  first  term 
of  the  state  court, — a  term  at  which,  under  its  practice,  the  case  is 
ripe  for  appearance  and  pleading, — ^it  will  be  regarded  as  ripe  for  ap- 
pearance and  pleading  here,  although  if  originally  commenced  here 
a  sufficient  time  might  not  have  elapsed  to  make  the  date  of  the  re- 
moval correspond  with  the  return  term  of  the  circuit  court.  In  any 
event,  however,  the  defendant  will,  be  given  20  days  after  the  petition 
is  filed  in  the  state  court  in  which  to  prepare  and  file  his  defenses  in 
the  United  States  court.    Act  March  3,  1875,  §  7  (^8  Stat.  470). 


UNITED  STATES  v.  MARSH. 

(arcult  Court  of  Appeals,  Fifth  Circuit    January  14,  1902.) 

No.  1,088. 

1.  Clerk  of  Coort— Febs-^Combination  Docket 

Under  Rev.  St.  U.  S.  §  828,  providing  specific  fees  for  making  dockets 
and  all  other  services  performed  by  the  clerk  in  a  cause,  he  is  not  enti- 
tled to  an  additional  fee  for  a  combination  docket,  though  such  docket 
was  ordered  by  the  court  to  be  kept,  and  is  a  great  convenience. 

8.  Same. 

•  The  clerk  of  court  Is  entitled  to  an  allowance  of  |2.75  for  filing  dock- 
ets and  other  papers  of  outgoing  commissioners  under  the  act  of  May  28, 
1896. 

In  Error  to  the  District  Court  of  the  United  States  for  the  North- 
ern District  of  Florida. 

See,  also,  88  Fed.  879;   109  Fed.  236. 

John  Eagan  and  W.  W.  Howe,  for  plaintiff  in  error. 
F.  W.  Marsh,  in  pro.  per. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

PER  CURIAM.  This  is  a  suit  brought  by  the  clerk  of  the  United 
States  courts.  Northern  district  of  Florida,  against  the  United  States, 
for  fees  for  services  rendered,  and  was  before  this  court  at  the 
last  term  on  substantially  the  same  schedules  and  items.  Our  opin- 
ion is  reported  in  45  C.  C  A.  436,  106  Fed.  474.  In  that  opinion  we 
passed  upon  certain  items  in  schedules  A,  B,  C,  and  D,  and  ex- 
pressed certain  views  with  regard  to  other  items,  and  thereupon  re- 
manded the  case  for  another  trial  in  conformity  with  the  views  ex- 
pressed in  the  opinion  and  according  to  law.  Since  this  remand 
the  case  has  been  reheard  in  the  court  a  qua,  and  all  matters  in- 
volved exhaustively  and  carefully  considered  by  the  trial  judge,  and 
112  F.— 69 
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we  find  his  judgment  is  in  accord  with  the  views  of  this  court,  so 
far  as  expressed  in  our  former  opinion.  It  follows  that  none  of  the 
assignments  of  error  concerning  schedules  A,  B,  C,  and  D  are  well 
taken. 

As  to  schedule  E,  we  are  of  opinion  that  on  the  facts  fovmd  by 
thvi  trial  judge  the  errors  assigned  are  not  well  taken. 

Schedule  F  is  for  making  certain  entries  in  cases  in  which  the 
United  States  were  plaintiffs  in  what  was  called  the  "combined  dock- 
et." From  the  facts  as  found,  this  docket  was,  in  addition  to  other 
dockets,  kept  by  the  clerk,  and  was  kept  by  an  order  and  rule  of  the 
court,  and  was  of  great  convenience  to  the  court  and  litigants.  The 
fee  bill  found  in  section  828,  Rev.  St.,  provides  a  specific  fee  of  $3 
for  making  dockets  and  indexes,  issuing  venire,  taxing  costs,  and  all 
other  services  on  the  trial  or  argument  of  the  cause  where  issue  is 
joined  and  testimony  given;  a  specific  fee  of  $2  for  making  dock- 
ets and  indexes  and  taxing  costs  "and  all  other  services  in  a  case 
where  issue  is  joined  when  no  testimony  is  given ;  and  a  specific  fee 
of  $1  for  making  dockets  and  taxing  costs  in  cases  removed  on  writ 
of  error  or  appeal.  These  docket  fees  seem  to  provide  for  making 
dockets  and  indexes  and  taxing  costs  in  every  class  of  cases  likely 
to  arise  in  the  courts  of  the  United  States.  The  fee  bill  does  not 
specify  the  dockets  to  be  kept,  but  seems  to  include  all  services  in 
keeping  dockets.  As  all  dockets  are  kept  under  the  rules,  and  not 
under  any  specific  law,  it  does  not  seem  that  the  fact  the  court  or- 
dered a  "combined  docket"  to  be  kept  would  be  any  reason  for  allow- 
ing an  extra  fee  to  the  clerk.  The  convenience  and  use  of  a  "com- 
bined docket"  to  the  judge,  attorneys,  and  litigants  furnishes  no  rea- 
son for  allowing  the  clerk  fees  not  allowed  by  the  lawi,  and  we  think 
that  herein  there  is  no  better  ground  for  allowing  an  extra  charge 
for  a  so-called  "combined  docket"  than  there  would  be  for  an  appear- 
ance docket,  or  a  trial  docket,  or  a  cost  docket.  Our  conclusion, 
therefore,  is  that  the  allowance  of  $7.55  for  items  specified  in  schedule 
F  was  erroneous. 

As  to  schedule  G,  we  notice  in  the  assignment  of  errors  the  ob- 
jection to  the  allowance  of  $2.75  charged  by  the  clerk  for  filing  dock- 
ets and  other  papers  of  outgoing  commissioners  under  the  act  of 
May  28,  1896.  On  the  facts  as  found  by  the  trial  judge  we  are  of 
opinion  that  the  charge  of  the  clerk  was  properly  made,  and  the  as- 
signment of  error  in  that  respect  is  not  well  taken.  As  to  all  otlier 
items  of  schedule  G,  we  concur'  with  the  trial  judge  in  his  reasons  for 
allowing  the  same  on  the  facts  as  found  by  him. 

The  judgment  of  the  district  court  is  amended  by  reducinp^  the  re- 
covery allowed  by  $7.55,  the  amount  of  items  in  schedule  F,  and,  as 
so  amended,  the  same  is  affirmed. 
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HINDMAN  T.  FIRST  NAT.  BANK  OP  LOUISVILLB  et  aL 

(Circuit  Court  of  Appeals,  Sixth  Circuit    February  4,  1902.) 

No.  002. 

1.  Trial— Exceptions  to  Charge. 

,  An  exception  to  a  charge  should  be  taken  before  the  jury  retire,  and 
should  be  sufficiently  definite  to  call  the  Judge's  attention  to  the  par- 
ticular matter  objected  to,  in  order  that  he  may  have  an  opportunity 
to  correct  it  It  should  also  embrace  but  a  single  proposition,  as,  if 
it  includes  more  than  one,  it  is  insufficient  if  either  is  correct.  ' 

9.  Same. 

An  exception  "to  the  court's  measure  of  damages"  as  stated  In  the 
charge  is  sufficiently  specific  where  the  error,  if  any,  was  fundamental, 
in  giving  a  rule  of  damages  inapplicable  to  the  case,  and  which  affected 
the  entire  charge  relating  to  that  subject. 

9,  Damages— Action  for  Deceit— Sale  of  Stock  in  Corporation. 

The  measure  of  the  damages  recoverable  in  an  action  for  deceit 
Inducing  the  purchase  of  shares  of  stock  in  a  corporation  is  the  differ- 
ence between  the  price  paid  and  the  real  intrinsic  value  of  such  shares 
at  the  time  of  their  purchase,  and  such  value  is  to  be  ascertained  in  the 
light  of  subsequent  events  in  the  history  of  the  company,  and  not  by 
their  market  value,  although  the  plaintiff  is  not  entitled  to  recover  for 
depreciation  by  reason  of  subsequent  acts  which  were  entirely  inde- 
pendent of  the  causes  existing  f^t  the  time  of  his  purchase. 

4  Same— Evidence— Value  of  Stock  of  Corporation. 

On  the  trial  of  an  action  for  deceit  in  making  false  representations 
which  induced  plaintiff  to  purchase  shares  of  stock  in  a  corporation, 
all  facts  relating  to  the  history  and  condition  of  the  company,  both 
before  and  after  the  purchase,  are  competent  on  the  question  of  dam- 
ages, for  the  purpose  of  showing  the  actual  value  of  the  stock  at  the 
time  of  the  purchase;  and  it  is  immaterial  whether  such  facts  were  or 
were  not  known  to  the  defendant 

&  Banks— Li ABILIT7  for  Torts— False  Statement  by  Cashier. 

A  statement  made  by  the  cashier  of  a  bank,  certifying  to  the  insur- 
ance commissioner  of  a  state  that  a  recently  organized  insurance  com- 
pany had  on  deposit  in  the  bank  a  sum  which  had  been  paid  in  as  the 
full  amount  of  the  capital  stock  of.  the  company  and  as  a  surplus  fund, 
is  false  where  a  considerable  portion  of  the  deposit  consisted  of  the 
proceeds  of  notes  given  by  subscribers  in  payment  for  stock,  and  by 
officers  of  the  company,  which  the  bank  had  discounted  on  the  indorse- 
ment of  the  company,  and  for  which  it  held  the  stock  as  collateral 
security,  whether  such  discounts  were  real  or  pretended,  since  the  bank 
had  knowledge  that  the  deposit  did  not  represent  either  capital  or 
surplus;  and,  where  such  certificate  was  made  in  the  interests  of  the 
bank,  for  the  purpose  of  enabling  it  to  secure  a  large  deposit  from  the 
company,  or  to  sell  the  stock  it  held  as  collateral,  it  was  an  act  done  in 
the  due  course  of  business,  for  which  the  bank  is  responsible. 

6L  Same. 

The  cashier  of  a  bank  is  the  proper  officer  to  receive  deposits  and  to 
give  certificates  or  vouchers  in  respect  thereto,  which  may  properly 
include,  with  the  consent  of  the  depositor,  a  statement  of  the  source 
from  which  the' deposit  arose;  and  for  a  false  statement  in  that  respect 
made  to  subserve  the  interests  of  the  bank,  the  latter  is  liable  in  tort 
to  one  injured  thereby,  although  the  cashier  was  not  expressly  au- 
thorized to  make  such  statement  by  the  board  of  directors. 

7.  Fraud-  Action  for  Deceit— Persons  Entitled  to  Sue. 

That  a  state  insurance  C(  mmissioner  was  induced  to  issue  a  license 
to  do  business  to  an  Insurance  company  by  a  certificate  made  by  a 
bank,  falsely  stating  that  the  company  had  the  full  amount  of  its 
capital  stock,  as  well  as  a  surplus,  on  deposit  therein,  does  not  give 


Digitized  by 


Google      ^ 


932  112  FEDERAL  REPORTER. 

a  light  of  action  against  the  bank  for  fraud  and  deceit  to  one  who 
purchased  stock  of  the  company  solely  in  reliance  on  the  fact  that*  it 
had  been  licensed  to  do  business,  or  even  in  reliance  on  such  certificate 
as  a  part  of  the  public  records;  but  the  plaintiff  in  such  case  must 
show  some  direct  connection  between  the  bank  and  the  communication 
of  the  statement,  either  to  himself  personally  or  the  general  public.  It 
is  sufficient  to  establish  such  connection,  however,  and  to  give  a  right 
of  recovery,  that  the  bank,  knowing  that  plaintiff  contemplated  the 
purchase  of  stock,  referred  him  to  such  certificate  for  information,  and 
that  he  acted  on  the  information  obtained  therefrom. 

8.  Same— Fraudulent  Rbpresbntatioms. 

To  sustain  an  action  for  fraud  and  deceit,  based  on  false  representa- 
tions by  defendant  by  which  plaintiff  was  induced  to  purchase  property, 
it  must  be  shown  (1)  that  the  representation  was  false  and  (2)  that  the 
person  making  it  knew  it  to  be  false;  but  if  the  fact  was  one  within 
his  means  of  knowledge,  and  he  had  no  knowledge  of  it,  a  Jury  ie 
authorized  to  find  that  the  statement  was  knowingly  false. 

9.  8amb. 

In  such  an  action,  it  is  not  essential  to  show  that  defendant  derived 
any  benefit  from  the  deceit  nor  that  it  was  the  sole  inducement  moving 
plaintiff,  although  it  must  have  materially  affected  his  action. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Kentucky. 

This  was  an  action  by  Thomas  O.  Hindman  to  recover  damages  for  the 
fraudulent  and  false  representations  of  the  defendants,  whereby  he  was  in* 
duced  to  buy  shares  of  the  capital  stock  of  the  Columbian  Fire  Insurance 
Company  of  America,  which  shares  have  proven  worthless.  A  demurrer  to 
the  petition  was  sustained,  and  the  plaintiff's  petition  dismissed.  At  a 
former  term  of  this  court  we  held  that  the  court  below  had  erred  in  sus- 
taining the  demurrer,  and  the  cause  was  remanded,  with  directions  to  over- 
rule same.  39  C.  C.  A.  1,  08  Fed.  562,  48  L.  R.  A.  210.  Thereupon  the  de- 
fendants answered,  and  issue  was  joined.  There  was  a  verdict  and  Judg- 
ment for  defendants. 

The  outiines  of  the  case  necessary  to  be  stated  are  these:  The  insurance 
company  in  which  Mr.  Hindman  became  a  shareholder  was  a  Kentucky  cor- 
poration. Under  the  law  of  that  state,  it  could  not  begin  business  until  all 
of  its  capital  had  been  actually  paid  in  in  cash,  nor  until  the  state  insurance 
commissioner  should  be  satisfied  that  this  was  a  fact,  and  should  issue  his 
license  accordingly.  On  December  31,  1892,  he  authorized  the  company  to 
begin  business,  and  issued  a  certificate  or  license,  which,  among  other 
things,  certified  that  the  company  "had  a  paid-up  capital  of  $200,000,  and  a 
net  surplus  of  $48,182.90,  which  is  in  cash,  and  deposited  in  the  First  Na- 
tional Bank  of  Louisville,  Kentucky,  as  shown  by  the  certificate  of  the 
cashier  of  said  bank  and  the  sworn  statement  of  the  president  and  secretary 
of  said  company."  The  cashler^s  certificate  referred  to  is  in  these  words: 
''Thos.  R.  Sinton,  being  duly  sworn,  deposes  and  says  that  he  Is  cashier 
of  the  First  National  Bank  of  Louisville,  Ky.,  and  that  said  bank,  on  this 
December  81,  1892,  has  on  deposit  to  the  credit  of  the  Columbian  Fire  In- 
surance Company  of  America,  of  Louisville,  Ky.,  two  hundred  and  forty- 
eight  thousand  one  hundred  and  eighty-two  and  •Vioo  ($248,182.90)  dollars, 
of  which  amount  two  hundred  thousand  ($200,000)  dollars  has  been  paid  in 
as  the  full  amount  of  the  capital  stock  of  said  Columbian  Fire  Insurance 
Company  of  America,  and  forty-eight  thousand  one  hundred  and  eighty-two 
and  »o/ioo  ($48,182.90)  dollars  has  been  paid  in  as  the  net  surplus  of  said 
company."  There  was  evidence  tending  to  show  that  there  was  a  shortage 
in  paid-up  capital  shares  of  not  less  than  $100,000  when  these  certificates 
were  issued  and  the  company  launched  in  business.  It  was  shown  that  the 
company  did  have  a  deposit  in  the  First  National  Bank  on  that  date  of 
$248,182.90,  which  was  subject  to  its  check.  But  there  was  also  evidence 
tending  to  show  that  about  $60,000  of  this  sum  was  proceeds  of  notes  dis- 
counted by  the  insurance  company,  purporting  to  be  notes  made  by  sub- 
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scrlbers  for  shares,  and  secured  by  stock  attached  as  collateral,  and  that 
the  Insurance  company  was  bound  on  these  notes  either  as  indorser  or 
fi^arantor.  There  was  also  evidence  tending  to  show  that  $25,000  of  this 
credit  was  made  up  by  the  deposit  of  a  certificate  of  deposit  issued  by  the 
Tradesman's  National  Bank  of  New  York,  and  that  this  deposit  was  pro- 
cured by  the  discount  in  New  York  of  the  note  of  the  New  York  agents  of 
the  company  upon  an  agreement  by  which  the  premiums  received  by  the 
New  York  agents  were  to  be  deposited  with  the  Tradesman's  Bank,  and 
appropriated  to  the  payment  of  the  discounted  note;  the  note  being  also 
secured  by  shares  of  the  company  as  a  collateral.  It  was  not  shown  that 
the  bank  knew  the  history  of  this  certificate  of  deposit,  though  it  is  shown 
that  It  was  requested  to  hold  the  certificate  for  30  days,  and  that  in  fact 
It  was  so  held  until  March  23d  before  being  sent  on  for  collection.  Five  of 
the  notes  discounted  by  the  defendant  bank  were  notes  purporting  to  be 
made  by  subscribers  for  stock,  and  these  notes  were  secured  by  the  shares 
and  the  indorsement  of  the  company.  The  sixth  note  discounted  by  the 
defendant  bank  was  made  by  Mr.  A.  W.  Hart,  the  principal  organizer  of  the 
company,  and  its  general  manager.  Hart's  note  was  for  $46,875.  It  was  dis- 
counted December  28,  1892.  Shares  aggregating  375  were  attached  to  it  as 
collateral,  and  it  was  Indorsed  or  guarantied  by  the  company.  Hart  was  not 
financially  good  for  this  sum,  or  anything  like  it.  There  was  evidence  tend- 
ing to  show  that  the  otflcials  of  the  bank  knew  that  this  note  was  made 
to  take  the  place  of  subscribers  who  had  failed  to  take  their  stock,  and 
that  it  was  represented  to  the  bank  that  there  were  persons  who  had  prom- 
ised to  take  these  shares  who  were  good,  and  that  as  they  came  forward 
and  took  the  stock  the  proceeds  of  such  allotments  would  be  paid  on  the 
note,  and  stock  withdrawn  in  proportion  to  payments.  Mr.  Hart  himself 
testified  that  he  told  the  officials  of  the  bank  that  it  was  desired  to  begin 
business  January  1,  1893,  and  urged  as  a  reason  for  discounting  this  and 
other  notes  standing  for  stock  that  "we  would  have  a  large  account  in  the 
bank,  and  would  continue  always  to  have  a  large  balance  for  the  necessities 
of  the  business,  and  that  the  stock  would  be  taken  up,  and  the  notes  would 
be  paid."  It  may  therefore  be  stated  that  there  was  evidence  tending  to 
show  that  the  bank  knew  that  at  least  to  the  extent  of  $60,000  the  capital 
stock  of  the  bank  had  not  been  paid  in  when  the  certificate  of  December 
31,  1892,  was  made,  and  that  to  this  extent,  at  least,  the  statement  in  the 
certificate  was  misleading  and  deceptive,  inasmuch  as  to  that  extent  the 
deposit  did  not  represent  capital  stock  or  surplus  paid  in,  but  arose  from  dis- 
counted paper  upon  which  the  company  was  liable.  In  January,  1893,  Mr. 
Hlndman  began  negotiations  with  the  insurance  company  looking  to  secur- 
ing the  general  agency  for  California,  his  dealings  being  chiefly  with  A.  W. 
Hart,  the  company's  general  manager,  and  Mr.  C.  B.  Sullivan,  one  of  the 
defendants,  who  was  actively  engaged  as  a  member  of  its  executive  com- 
mittee. He  testified  that  these  gentlemen  pressed  upon  him  the  necessity 
of  becoming  a  shareholder,  as  it  was  the  policy  of  the  company  to  have  its 
important  agents  interested  in  that  way;  and  that  in  answer  to  his  inquiries 
they  represented  that  the  entire  capital  had  been  paid  in  at.  a  premium  of 
25  per  cent;  that  some  subscribers  had  not  taken  their  stock!  but  that  such 
stock  had  been  taken  by  other  of  the  promoters,  who  had  therefore  acquired 
more  stock  than  they  wished;  and  that  he  could  have  80  shares  of  stock 
so  taken.  He  says  that  he  was  referred  to  the  defendant  bank  as  the  com- 
pany's depository  for  information  as  to  the  capital  of  the  company.  He 
further  testified  that  he  did  call  at  the  bank,  and  was  Informed  by  its  presi- 
dent that  the  stock  was  good,  and  that  the  bank  had  made  a  statement  to 
the  insurance  commissioner  showing  that  its  entire  capital  had  been  paid  in, 
and  was  on  deposit,  and  that  such  a  statement  would  not  have  been  made 
unless  true.  He  further  testifies  that  he  subsequently  visited  the  state  in- 
surance commissioner,  and  asked  to  see  the  certificate  of  the  bank,  and  was 
shown  same;  and  that.  In  reliance  upon  the  ti-uth  of  that  certificate,  and  of 
like  statements  made  by  defendant  Sullivan  and  others,  he  agreed  to  take 
and  did  take  and  pay  for  80  shares  In  the  capital  of  the  company,  paying 
therefor,  on  February  6,  1893,  the  sum  of  $10,000.  The  stock  delivered  to 
him  was  part  of  the  stock  attached  as  collateral  to  the  note  of  A.  W.  Hart, 
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above  referred  to,  which  shares  purported  to  have  been  originally  Issued  to 
the  defendant  O.  B.  Sullivan.  In  about  one  year  the  company  failed,  its 
assets  were  insufficient  to  pay  Its  debts.  The  shareholders  will  receive 
nothing.  Mr.  HIndman  did  not  discover  the  facts  stated  in  respect  to  the 
shortage  in  capital  until  after  the  failure  of  the  company^  and  still  holds 
his  shares. 

W.  W.  Thum,  for  plaintiff  in  error. 

Alex.  P.  Humphrey,  for  defendants  in  error. 

Before  LURTON,  DAY,  and  SE'VERENS,  Circuit  Judges. 

LURTON,  Circuit  Judge,  having  made  the  foregoing  statement  of 
the  case,  delivered  the  opinion  of  the  courti 

The  plaintiff  in  error  has  presented  no  less  than  182  assignments  of 
error,  an  unnecessarily  prodigious  number.  No  less  than  41  of  these 
are  errors  assigned  upon  the  charge  of  the  court.  These  are  all 
based  upon  8  exceptions  taken  to  the  charge.  Objection  is  made 
that  these  exceptions  are  too  general;  that  each  is  an  exception 
covering  several  distinct  propositions ;  and  that,  if  any  proposition 
be  good,  the  whole  exception  must  fail.  Johnson  v.  Garber,  19  C.  C. 
A.  556,  7i  Fed.  523.  An  exception  to  a  charge  should  be  taken  be- 
fore the  jury  retire.  It  should  be  sufficiently  definite  to  call  the 
judge's  attention  to  the  particular  matter  objected  to,  in  order  that 
he  may  have  an  opportunity  to  correct  it.  Neither  should  an  excep- 
tion cover  two  distinct  propositions,  for  such  an  exception  is  insuf- 
ficient if  either  one  should  prove  correct.  Railroad  Co.  v.  Jurey, 
III  U.  S.  596,  4  Sup.  Ct.  566,  28  L.  Ed.  527;  Bogk  v.  Gassert,  149 
U.  S.  25,  13  Sup.  Ct.  738,  37  L.  Ed.  631 ;  Holloway  v.  Dunham,  170 
U.  S.  619,  18  Sup.  Ct.  784,  42  L.  Ed.  1 165;  Felton  v.  Newport,  34 
C.  C.  A.  470,  92  Fed.  470.  This  objection  must  be  regarded  as  fatal 
to  most  of  the  exceptions  taken  to  the  charge  as  delivered,  though 
there  is  one  objection  which  may  fairly  be  regarded  as  sufficiently 
definite  to  base  assignments  of  error  upon.  That  exception  is  in 
these  words :  "We  desire  to  also  except  to  the  court's  measure  of 
damages  in  this  case."  What  the  court  had  said  on  this  subject  was 
this: 

"If  the  Jury  should  conclude  that  the  plaintiff  is  entitled  to  recover  any- 
thing, then  the  measure  of  the  plaintiff's  damages  would  be  the  difference 
between  the  value  of  the  eighty  shares  of  stoclc  on  the  31st  day  of  December, 
1892,  and  its  value  of  February  6,  1893,  when  the  plaintiff  bought  it  In- 
terest may  be  allowed  on  this,  if  the  Jury  see  fit  For  any  depreciation 
which  may  have  resulted  after  the  latter  date  the  defendants  would  not 
be  responsible,  inasmuch  as  that  depreciation  may  have  been  the  result 
of  causes  with  which  the  defendants  had  no  connection." 

This  paragraph  was  followed  by  some  observations  upon  parts  of 
the  evidence,  intended  as  an  application  of  the  proposition  of  law 
quoted,  which  did  not. involve  the  statement  of  any  new  or  distinct 
proposition.  This  exception  has  been  criticised,  but  we  think  the 
trial  judge  could  not  have  misapprehended  the  scope  of  the  exception, 
and  that  the  charge  on  this  subject  of  damages  may  be  regarded  as 
constituting  a  single  subject.  In  dealing  with  an  objection  to  an 
exception  this  court,  in  Felton  v.  Newport,  34  C.  C.  A.  470,  92  Fed. 
470,  speaking  by  Circuit  Judge  Severens,  said : 
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••The  charge  upon  this  subject  was  entire,  and  bound  up  In  a  single 
proposition.  If  It  was  erroneous  In  any  substantial  particular,  It  would 
seem  that  the  ^ceptlon  would  reach  the  error,  especially  when  It  pervades 
the  whole  Instruction  given  upon  the  subject" 

The  instruction  limited  the  plaintiff  to  a  recovery  of  the  difference 
between  the  value  of  the  shares  on  December  31,  1892,  the  day  the 
company  was  licensed  to  do  business,  and  February  6,  1893,  the  date 
when  plaintiff  bought  his  share ;  in  other  words,  if  the  shares  of  the 
company  were  worth  as  much  on  February  6,  1893,  as  they  had  been 
on  December  31,  1892,  the  plaintiff  had  sustained  no  loss,  although 
at  both  dates  the  shares  may  have  been  of  much  less  intrinsic  value 
than  the  price  paid  for  them.  This  instruction  was  erroneous,  and 
must  result  in  a  reversal  and  a  new  trial. 

In  its  essence  Mr.  Hindman's  action  was  a  common-law  action  for 
deceit.  His  complaint,  in  substance,  is  that  he  has  been  led  into  the 
purchase  of  shares  in  the  Columbian  Insurance  Company,  which  has 
proven  a  most  ruinous  investment,  and  that  he  was  induced  to  buy 
through  reliance  upon  the  certificate  made  by  the  defendant  bank, 
upon  which  that  corporation  was  licensed  to  do  business,  and  upon 
like  representations  made  to  him  when  negotiating  by  the  defendant 
Sullivan,  who  was  at  least  his  nominal  vendor.  There  was  evidence 
tending  to  show  that  the  defendant  Sullivan  was  one  of  the  promoters 
and  corporators  of  the  company,  and  an  active  member  of  its  direc- 
tory; and  that  Sullivan,  to  induce  Hindman  to  become  interested  in 
the  company,  made  representations  in  respect  to  the  capital  stock  of 
the  company  in  substance  identical  with  those  found  in  the  certificate 
made  by  the  cashier  of  the  defendant  bank;  and  that  Sullivan,  to- 
gether with  Hart,  the  company's  general  manager,  referred  plaintiff 
to  the  bank  for  a  verification  of  their  statements  in  respect  to  the 
company's  paid-in  capital.  In  the  former  opinion  of  this  court  we 
had  occasion  to  point  out  some  of  the  principles  upon  which  the  bank 
might  make  itself  liable  to  Mr.  Hindman's  action,  and  we  will  not  at 
this  point  stop  to  consider  how  far  the  evidence  produced  tended  to 
make  a  case  against  either  the  bank  or  Mr.  Sullivan.  If  the  bank  and 
Sullivan  knowingly  made  misleading  and  false  statements  in  respect  to 
the  financial  condition  of  the  insurance  company,  upon  which  Mr. 
Hindman,  under  the  circumstances,  was  entitled  to  rely,  and  if  he  was 
induced  thereby  to  purchase  shares,  what  is  the  measure  of  the  lia- 
bility of  the  defendants  ?  The  plaintiff,  in  reliance  upon  the  representa- 
tions made  by  the  defendants,  has  done  an  act  by  which  he  says  he 
has  sustained  the  loss  of  his  entire  investment.  But  does  it  follow 
that,  because  there  has  been  an  ultimate  loss  of  his  entire  investment, 
that  he  is  entitled  to  recov.er  that  entire  loss?  He  has  paid  out 
$10,000.  He  has  received  80  shares  of  the  company's  stock.  The  de- 
fendants are  responsible  only  for  the  difference  between  the  value  of 
that  which  he  received  and  the  price  he  paid.  Compensation  is  all 
that  he  is  entitled  to.  If  the  stock  was  worthless  wnen  he  bought  it, 
the  price  he  paid,  with  interest,  is  the  measure  of  his  recovery.  If,  on 
the  other  hand,  the  shares  had  some  intrinsic  value,  that  value  should 
be  deducted  from  the  price.  That  the  shares  had  then  and  afterwards 
a  market  value  is  of  no  importance.    The  plaintiff  was  under  no  obli- 
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gation  to  sell,  and  might  hold  for  an  investment,  if  he  saw  fit.  Smith 
V.  BoUes,  132  U.  S.  125, 10  Sup.  Ct.  39,  33  L.  Ed.  279;  Peek  v.  Derry, 

37  Ch.  Div.  541;  Smith  v.  Duffy,  57  N.  J.  Law,  679,  32  Atl.  371. 
The  rule  seems  to  be  that  the  damages  recoverable  in  an  action 
for  deceit,  where  the  plaintiff  has  been  induced  to  purchase  shares 
in  reliance  upon  untrue  representations,  is  the  difference  between  the 
price  paid  and  the  real  intrinsic  value  of  such  shares  at  the  time  of 
their  purchase ;  and  that  such  value  is  to  be  ascertained  in  the  light 
of  subsequent  events  in  the  history  of  the  company,  and  not  by  the 
market  price.  Where  the  subject  of  the  purchase  is  tangible  prop- 
erty, the  real' actual  value  and  the  market  value  are  for  the  most 
part  one  and  the  same.  But  market  sales  of  corporation  shares  may 
not  be  any  real  indication  of  real  intrinsic  value.  In  Peek  v.  Derry, 
Cotton,  L.  J.,  in  commenting  upon  the  injustice  of  measuring  intrinsic 
value  by  market  price  of  shares,  said : 

"I  do  not  know  wbetlier  there  was  any  market  In  this  case,  but  the  niarket 
might  hjBLYe  been  effected  by  the  representations '  which  were  made  by  the 
defendants  which  induced  the  plaintiffs  to  act,  and  which  might  have  in- 
duced others  to  act" 

The  ascertainment  of  the  real  and  intrinsic  value  of  shares  in  a 
corporation  at  a  given  date  presents  difficulties  which  do  not  occur 
with  respect  to  more  tangible  kinds  of  property.  Justice  would 
seem  to  forbid  that  in  such  circumstances  the  plaintiff  should  be  al- 
lowed to  gain  a  benefit  by  subsequent  independent  acts  tending  to 
depreciate  such  shares,  wholly  disconnected  with  the  vice  in  the  com- 
pany which  existed  when  he  acquired  his  shares.  These  difficulties 
were  appreciated  in  Peek  v.  Derry,  cited  heretofore;  for  Lord  Cot- 
ton, in  speaking  of  subsequent  events,  said : 

"Nor  do  I  think  he  ought  to  be  precluded  from  taking  Into  account  the 
subsequent  events.  Although  the  value  of  the  shares  is  not  to  be  ascertained 
at  the  subsequent  period,  so  as  to  take  into  account  for  the  benefit  of  the 
plaintiff  events  subsequent  which  depreciated  their  value,  yet  those  events, 
if  they  show  that  the  company  was  originally,  with  the  capital  which  it 
had  got,  a  company  which  was  worthless,  may,  in  my  opinion,  be  taken  into 
account  as  evidence  of  what  was  the  value  of  the  shares  immediately  after 
they  were  allotted  to  the  plaintiff.  So  that  it  may  be  that,  useful  as  this 
discussion  has  been  in  order  to  elucidate  what  ought  to  be  the  proper 
time  for  ascertaining  the  value,  it  may  ultimately  produce  no  good  result 
to  the  defendants.  But  I  think  it  is  in  accordance  with  the  cases,  and  in 
accordance  with  the  principle,  that  the  real  value,  and  not  the  market  value, 
is  to  be  ascertained  immediately  after  the  day  when  the  shares  were  allotted 
to  the  plaintiff." 

In  the  same  case.  Sir  James  Hannen,  in  dealing  with  this  matter 
of  damages  in  actions  for  deceit  in  sales  of  shares,  said : 

"The  question  is,  how  much  worse  off  is  the  plaintiff  than  if  he  had  not 
bought  the  shares?  If  he  had  not  bought  the  shares,  he  would  have  had  his 
JC|4,000  in  his  pocket  To  ascertain  his  loss,  we  must  deduct  from  that 
amount  the  real  value  of  the  thing  he  got.  That  must  be  ascertained  by 
the  light  of  the  events  which  have  happened  down  to  the  time  of  the  Inquiry, 
not  what  the  shares  might  have  been  sold  for,  because  he  was  not  bound 
to  sell  them;  and  subsequent  events  may  show  that  what  the  shares  might 
have  been  sold  for  was  not  their  true  value,  but  a  mistaken  estimate  ot 
their  value." 
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That  the  price  should  be  reduced  by  the  actual  value  of  the  prop- 
erty acquired  seems  to  have  the  sanction  of  the  supreme  court,  for 
in  Smith  v.  Bolles,  132  U.  S.  125,  130,  10  Sup.  Ct.  39,  40,  33  L.  Ed. 
279,  282,  the  court  said : 

**What  the  plaintiff  paid  for  the  stock  was  properly  put  in  evidence, 
not  as  the  basis  of  the  application  of  the  rules  In  relation  to  the  difference 
between  the  contract  price  and  the  marlcet  or  actual  value,  but  as  establish- 
ing the  loss  he  had  sustained  in  that  particular.  If  the  stock  had  a  value 
In  fact,  that  would  necessarUy  be  applied  hi  reduction  of  the  damages." 

The  falsity  of  the  certificate  issued  by  the  cashier  of  the  defendant 
bank,  upon  the  strength  of  which  the  plaintiff  claims  the  insurance 
commissioner  licensed  the  company,  and  upon  which  he  claims  to 
have  acted  in  buying  this  stock,  consists  in  its  plain  implication  that 
the  capital  and  surplus  of  the  company  had  been  fuily  paid  in,  and 
that  this  capital  and  surplus  was  on  deposit  free  from  all  claims  and 
liabilities.  The  evidence  tended  to  show  that  probably  $100,000  of 
the  capital  stock  had  never  been  paid  in  cash,  and  that  the  bank 
officials  were  quite  aware  that  this  was  so  to  at  least  the  extent  of 
$60,000,  inasmuch  as  they  kneVtr  that  the  deposit  account  of  the  com- 
pany included  proceeds  of  discounted  subscribers'  notes  to  that  ex- 
tent, upon  which  the  company  was  then  bound  as  indorser  or  other- 
wise. That  the  bank  had  on  deposit  $248,182.90  was,  doubtless, 
true,  and  that  this  was  subject  to  the  check  of  the  company  appears 
to  have  been  also  true.  That  the  discounts  were  absolute,  and  not 
"pretended"  or  "fictitious,"  may,  in  a  sense,  have  been  also  true. 
But  the  ground  of  action  in  this  case  consists  in  the  fact  that  the 
capital  stock  of  the  company  had  not  been  up  in  cash,  as  required 
by  law,  and  that  it  was  not  true  that  $200,000  of  the  amount  on  de- 
posit had  "been  paid  in  as  the  full  amount  of  the  capital  stock  of  said 
Columbian  Fire  Insurance  Company  of  America,  and  $48,182.90  has 
been  paid  in  as  the  net  surplus  of  said  company."  If  any  substantial 
part  of  the  sum  so  on  deposit  arose  from  the  discount  of  the  notes 
of  real  or  pretended  subscribers  upon  which  the  insurance  company 
remained  liable  as  indorser  or  otherwise,  then  it  was  hot  true  that 
$248,182.90  had  been  paid  in  as  capital  and  surplus.  Whether  the 
discounts  made  by  the  bank  of  such  paper  were  bona  fide  or  "pretend- 
ed," the  result  would  be  the  same.  The  plain  purpose  of  the  Ken- 
tucky corporation  law  was  to  make  it  a  condition  upon  which  such 
companies  might  engage  in  business  that  their  authorized  capital 
stock  should  be  actually  and  fully  paid  in  before  a  license  should  issue 
to  do  business.  Shares  sold  on  a  credit  were  not  shares  paid  in,  and 
the  discount  of  notes  made  by  such  credit  purchasers  upon  an  in- 
dorsement or  guaranty  of  the  company  itself  would  be  a  fraudulent 
evasion  of  the  law,  and  proceeds  arising  from  such  discounts  would 
not  be  capital  stock  paid  in,  but  borrowed  money  masquerading  as 
capital.  If,  therefore,  the  jury  Should  believe  that  the  bank  knew 
that  a  large  proportion  of  the  sum  on  deposit  arose  from  proceeds 
of  such  notes,  it  would  know  that  the  deposit  did  not  consist  of  either 
capital  or  surplus,  and  the  certificate  would  be  false  and  misleading, 
without  regard  to  whether  the  discounts  were  "falsie,"  "pretended," 
"fictitious,     or  genuine  and  real.    That  Mr.  Hindman  was  partly 
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induced  to  purchase  this  stock  in  order  to  secure  an  agency  is 
no  defense,  if  his  action  was  in  fact  influenced  by  his  confidence 
in  the  truth  of  the  financial  condition  of  the  company  as  shown 
by  this  bank  statement.  It  was  competent  upon  the  question  of 
the  intrinsic  value  of  the  shares  to  show  what  the  true  condition 
of  the  company  was  at  that  date.  It  was  competent  to  show  any 
and  every  fact  touching  the  various  contracts  under  which  this  de- 
posit of  $248,182.90  had  been  secured.  For  this  purpose  it  was  com- 
petent to  show  the  history  of  the  New  York  certificate  of  deposit,  and 
the  agreement  under  which  that  certificate  had  been  obtained,  and 
how  it  was  finally  paid.  It  was  also  competent  to  show  the  inside 
history  of  the  organization,  including  the  history  of  each  of  the  dis- 
counted notes,  and  the  mode  in  which  they  were  subsequently  taken 
up  or  paid  off.  The  true  inquiry  will  be,  what  was  the  real,  intrinsic 
value  of  the  share  bought  by  plaintiff?  for  his  damages  must  be  re- 
duced by  deducting  that  value.  Whatever  tended  to  show  the  want 
of  intrinsic  value  of  shares  in  a  company  in  the  circumstances  of  this 
company  at  the  time  of  the  purchase  was  competent  evidence,  . 

The  other  exceptions  to  the  charge,  so  far  as  they  bear  upon  the 
merits  of  the  case,  are  insufficient  in  form  to  be  the  basis  of  an  as- 
signment of  error.  There  are,  however,  a  very  large  number  of  as- 
signments of  error  based  upon  rulings  made  by  the  court  below  dur- 
ing the  course  of  the  trial,  and  a  number  of  other  assignments  based 
upon  the  refusal  of  the  court  to  give  special  instructions  duly  re- 
quested. It  would  be  an  unnecessary  and  unprofitable  labor  to  deal 
with  these  assignments  seriatim.  Some  of  them  are  good,  and  some 
are  bad.  Neither  must  we  be  understood  as  indorsing  the  charge  of 
the  learned  court.  It  seems  to  lay  altogether  too  much  stress  upon 
the  charge  of  conspiracy,  and  the  averments  that  the  deposit  was 
not  bona  fide  subject  to  the  check  of  the  insurance  company.  The 
petition  of  the  plaintiff  is  unnecessarily  rich  in  vigorous  averments, 
many  of  which  are  not  essential  to  the  maintenance  of  an  action  for 
fraud  and  deceit.  The  gravamen  of  the  plaintiff's  case,  against  both 
the  bank  and  Sullivan,  lay  in  the  alleged  falsity  of  the  representation 
that  $248,182.90  had  been  paid  in  on  account  of  capital  stock  and  sur- 
plus. Whether  the  bank  had  conspired  with  the  insurance  company, 
or  with  Sullivan,  or  with  certain  other  promoters  and  managers  of 
the  insurance  company,  for  the  purpose  of  foisting  on  the  pubUc  an 
unripe  corporation,  whose  capital  stock  had  not  been  paid  in  as 
required  by  law,  constituted  one  phase  of  the  plaintiff's  case.  But 
the  plaintiff's  case  did  not  altogether  depend  upon  proof  of  a  con- 
spiracy, or  upon  evidence  that  the  pubUc  at  large  were  invited  to 
become  purchasers  of  shares  in  reliance  upon  the  representations 
made  by  either  Sullivan  or  the  bank,  or  both.  Facts  enough  were 
stated  in  the  plaintiff's  voluminous  and  redundant  petition  to  justify 
a  recovery,  if  the  jury  should  believe  that  the  bank,  for  its  own  busi- 
ness purposes,  knowingly  misrepresented  the  financial  condition  of 
the  insurance  company,  in  respect  to  the  nature  of  its  account  as  a 
depositor,  with  the  intent  that  the  plaintiff  should  be  induced  to 
buy  shares.  This  aspect  of  the  case  was  not  properly  put  to  the  jury, 
and,  inasmuch  as  the  case  must  go  back  for  a  new  trial,  we  shall 
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briefly  indicate  the  general  principles  upon  which  such  new  trial 
should  proceed,  without  applying  our  views  to  particular  specifica- 
tions of  error. 

I.  The  implied  authority  of  the  cashier  to  bind  the  bank  by  mis- 
representations in  the  statement  or  certificate,  which  is  the  founda- 
tion of  the  plaintiff's  action  against  the  bank,  was  more  than  doubted 
by  the  court  below,  and  to  this  question  we  shall  first  address  our- 
selves. That  the  giving  of  such  a  certificate  at  the  instance  of  a  cus- 
tomer would  not  be  ultra  vires  the  corporate  power  of  the  bank,  even 
if  it  should  include  a  statement  of  the  purpose  for  which  the  deposit 
had  been  paid  in,  was  decided  in  our  opinion  upon  the  former  writ 
Qf  error.  That  question  need  not  be  reconsidered  or  the  argument 
repeated.  39  C.  C.  A.  i,  98  Fed.  562,  48  L.  R.  A.  210.  We  did  not 
there  consider  the  authority  of  the  cashier  to  bind  the  bank  by  false 
statements  in  such  a  certificate,  if  given  by  him  without  the  direction 
of  the  directors,  because  the  questions  then  decided  arose  upon  a 
demurrer  to  a  petition  which  averred  that  the  cashier  acted  by  order 
of  the  board  of  directors.  But  how  can  it  be  said  that,  without  the 
authority  of  the  board  of  directors,  the  cashier's  action  in  giving  such 
a  certificate  would  not  be  the  act  of  the  bank  ?  This  is  not  an  action 
to  enforce  a  contract  made  by  the  cashi«r.  Different  rules  prevail 
when  a  suit  is  upon  contract  than  those  applicable  in  an  action  for 
a  tort.  If  the  cashier's  act  is  the  act  of  the  bank,  the  liability  of  the 
latter  for  the  tort  may  be  plain,  although  it  might  not  be  liable  for  a 
promise  by  the  cashier  made  under  the  same  circumstances.  Morse, 
Banks,  §  171;  Thomp.  Corp.  §§  4779,  6283.  The  cashier  is  the 
proper  officer  to  receive  deposits  and  to  give  certificates  or  vouchers 
in  respect  thereto.  Morse,  Banks,  §  161.  If  he  knew,  or  assumed 
to  know,  the  source  from  which  the  deposit  arose,  we  see  no  reason 
why  he  might  not  include  such  a  fact  in  his  certificate,  if  the  customer 
consented  or  the  business  of  the  bank  would  be  thereby  subserved. 
We  quite  agree  with  Judge  Barr,  who  heard  this  case  below  on  a  de- 
murrer, who,  on  this  subject,  said: 

"As  the  First  National  Bank  bad  the  right  to  accept  the  deposits  of  the 
insurance  company,  it  would  seem  to  follow,  as  an  incident  to  receiving  do- 
pe sits,  that  the  cashier  might  state,  orally  or  in  writing,  to  those  author* 
ized  to  inquire,  the  amount  of  the  deposits  and  the  nature  of  the  deposits, 
whether  on  account  of  capital  stock  or  surplus,  or  whether  a  general  de- 
posit That  far  he  was  acting  under  the  corporate  powers  and  in  the  usual 
course  of  his  business.  He  had  also  the  corporate  power,  in  the  course 
of  bis  business,  to  state  more  than  what  the  books  of  the  bank  showed, 
if  he  personally  knew  the  fact,  or  assumed  to  know  the  fact  in  the  per- 
formance of  his  official  duties,  as  to  the  amount  of  the  deposit  or  the  char- 
acter of  the  deposit  In  the  absence  of  any  evidence,  and  assuming  that 
the  allegations  of  the  bill  are  true,  it  may  be  presumed  that  thus  far  the 
facts  stated  by  the  cashier  of  the  First  National  Bank  in  regard  to  the 
character  of  the  deposit,  whether  It  was  capital  stock  or  capital  stock  and 
surplus,  was  such  as  the  books  of  the  bank  showed,  or  such  as  the  cashier 
of  the  bank  and  the  custodian  of  the  deposits  had  a  right  to  know  and  might 
communicate.  So  that  if  he  knew  the  deposit  was  made  up  by  diRCounts 
credited,  with  the  intention  of  swelling  the  deposit,  with  a  view  to  deceiving 
the  insurance  commission  into  believing  that  the  capital  stock  was  paid  up, 
it  would  be  within  the  bank's  corporate  powers.  The  liability  in  such  a  case 
would  be  because  the  false  representations  were  made  about  a  thing  which 
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was  the  bank's  business  in  connection  with  its  corporate  powers*  and  in  the 
usual  course  of  the  business  of  the  cashier  of  the  bank."    86  Fed.  1013,  1016. 

The  division  into  capital  stock  and  surplus  was  equally  within  his 
competency  to  state  to  one  entitled  to  inquire,  though  of  no  particu- 
lar significance  to  the  state  insurance  commissioner,  whose  duty  was 
limited  to  inquiring  and  certifying  that  the  company's  capital  "had 
been  paid  in  and  is  possessed  by  it  in  money."  Act  1870  (Gen.  St. 
1888,  p.  66,  §  7).  The  material  thing  to  the  commissioner  was  that 
this  certificate,  if  true,  established  the  conditions  which  entitled  the 
company  to  begin  business.  The  mere  fact  the  company  had  to  its 
credit  an  amount  of  money  equal  to  its  authorized  capital  would  be 
an  immaterial  fact,  unless  it  should  also  appear  that  that  deposit  con- 
stituted capital  stock  paid  in  and  "possessed  by  it  in  money."  .This 
was,  therefore,  the  material  thing  to  which  the  cashier  certified,  and 
if  this  fact  appeared  from  the  books  or  deposit  slips  of  the  bank,  or 
was  otherwise  known  or  supposed  to  be  known  to  the  cashier,  he, 
as  the  custodian  of  the  deposit  and  chief  executive  of  the  bank,  was 
acting  within  the  apparent  scope  of  his  duty  and  authority,  when  he 
gave  this  statement.  That  it  was  sworn  to  does  not  affect  its  char- 
acter as  an  act  of  the  bank.  It  was  the  certificate  of  the  bank's 
cashier,  and  so  officially  signed.  It  was  sworn  to  by  the  gentleman 
who  filled  that  office.  The  jurat  was  necessary  for  the  purpose  of 
the  state  insurance  commissioner,  and  added  weight  to  the  repre- 
sentation, to  whomsoever  it  may  have  been  addressed.  If  the  act 
itself  was  not  so  far  beyond  the  general  scope  of  the  powers  of  a 
banking  corporation  as  to  carry  notice  to  all  of  its  ultra  vires  char- 
acter, and  the  certificate  was  given,  not  for  the  personal  purposes  of 
the  cashier,  but  in  the  general  course  of  the  bank's  business,  the  bank 
would  be  liable  in  an  action  of  tort  as  fully  as  if  made  by  direction  of 
the  board  of  directors. 

It  is  no  answer  to  say  that  the  bank  did  not  authorize  a  false 
statement.  That  may  be.  true.  But,  as  observed  by  Mr.  Justice 
Willes,  in  Barwick  v.  Bank,  L.  R.  2  Exch.  259,  it  has  "put  the  agent 
in  his  place  to  do  that  class  of  acts,  and  it  must  be  answerable  for 
the  manner  in  which  the  agent  has  conducted  himself  in  doing  the 
business  which  it  was  the  act  of  the  master  to  place  him  in.'  In 
Gaslight  Co.  v.  Lansden,  172  U.  S.  534,  544,  19  Sup.  Ct.  296,  300,  43 
L.  Ed.  543,  the  supreme  court  said : 

'*The  result  of  the  authorities  is,  as  we  think,  that,  in  order  to  hold  a  cor- 
poration liable  for  the  torts  of  any  of  its  agents,  the  act  in  question  must 
be  performed  in  the  course  and  within  the  scope  of  the  agent's  employment 
In  the  business  of  the  principal.  The  corporation  can  be  held  responsible 
for  acts  which  are  not  strictly  within  the  corporate  powers,  but  which  were 
assumed  to  be  performed  for  the  c  rporatlon  and  by  the  corporate  agents 
who  were  competent  to  employ  the  corporate  powers  actually  exercised. 
There  need  be  no  written  authority  under  seal,  nor  vote  of  the  corporation 
constituting  the  agency  or  authorizing  the  act  But  in  the  absence  of  evi- 
dence of  this  nature  there  must  be  evidence  of  some  facts  from  which  the 
authority  of  the  agent  to  act  upon  or  in  relation  to  the  subject-matter  in- 
volved may  be  fairly  and  legitimately  inferred  by  the  court  or  Jury.  Salt 
Lake  City  v.  HoUister,  118  U.  S.  256.  200,  6  Sup.  Ct.  1055,  30  L.  Ed.  176;  Ball- 
road  Go.  V.  Harris,  122  U.  S.  597,  609,  7  Sup.  Ct.  1286,  30  L.  Ed.  1146;  Bail- 
road  Co.  V.  Prentice,  147  U.  S.  101,  109,  13  Sup.  Gt.  201,  263,  37  L.  Ed.  97,  and 
dSiSea  cited  at  page  110,  147  U.  S..  and  page  2U,  13  Sup.  Ct,  37  L.  Ed.  97." 
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The  case  of  Bank  v.  Scofield,  39  Vt.  590,  and  Ellerbe  v.  Bank,  109 
Mo.  445,  472,  19  S.  W.  241,  are  instances  of  corporate  liability  for 
misrepresentations  made  by  an  officer  of  the  corporation.  Mapes 
V.  Bank,  80  Pa.  163,  is  not  a  case  which  meets  our  approval.  In 
First  Nat.  Bank  v.  Marshall  &  lUsley  Bank,  28  C.  C.  A.  42,  83  Fed. 
725,  we  held  that  when  a  cashier,  as  a  mere  act  of  courtesy,  answered 
an  inquiry  as  to  the  financial  standing  of  a  customer,  the  bank  would 
not  be  liable  if  the  answer  should  prove  false.  But  the  reason  of  the 
decision,  as  stated  in  the  opinion  of  Judge  Clark,  was  that  the  cash- 
ier was  not  at  the  time  acting  in  respect  to  some  interest  or  business 
of  the  bank ;  his  response  being  a  mere  voluntary  statement,  "hav- 
ing no  relation  to  any  business  transaction  with  the  bank." 

2.  To  what  extent  did  the  plaintiff  have  a  right  to  rely  upon  the 
truth  of  the  representations  contained  in  the  cashier's  certificate? 
Some  direct  connection  between  the  bank  and  the  plaintiff  in  error 
in  the  communication  of  this  certificate  is  essential  to  a  recovery.  If 
the  statement  was  addressed  tp,  and  intended  only  to  influence  the 
action  of,  the  state  insurance  commissioner  in  respect  to  the  licens- 
ing of  the  insurance  company,  he  cannot  sustain  a  recovery,  even 
though  he  and  others  may  have  been  led  into  the  purchase  of  the 
shares  of  the  insurance  company  as  a  consequence  of  the  action  of 
the  insurance  commissioner  in  admitting  the  company  to  do  business 
upon  the  representation  of  the  bank's  certificate.  The  plaintiff's 
action,  in  the  aspect  of  it  now  under  consideration,  is  for  fraud  and 
deceit,  and  such  an  action  must  be  bottomed  upon  false  representa- 
tions made  to  him,  and  with  intent  that  he  should  be  influenced  there- 
b}'.  The  plaintiff  does  not  sufficiently  connect  himself  with  the  mis- 
representations by  the  bare  fact  that  he  bought  stock  in  a  company 
which  was  improperly  admitted  to  do  business  upon  representations 
addressed  to  the  state  commissioner.  The  injury  in  such  case  is 
too  remote.  In  Bedford  v.  Bagshaw,  4  Hurl.  &  N.  538,  an  action 
was  sustained  against  certain  profnoters  and  managers  of  a  company 
who  had  made  false  statements  in  respect  to  the  capital  of  the  com- 
pany in  order  to  secure  its  insertion  in  the  official  lists  of  the  stock 
exchange.  The  plaintiff,  knowing  that  the  rules  of  the  stock  ex- 
change admitted  no  stocks  to  its  lists  until  two-thirds  of  the  shares 
had  been  paid  up,  bought  on  the  exchange  in  reliance  that  the  shares 
so  bought  had  been  paid  up  accordingly.  This  proving  not  to  be  the 
case,  the  plaintiff  was  suffered  to  recover,  although  the  false  repre- 
sentation had  been  made  to  the  committee  of  the  stock  exchange, 
and  not  to  the  plaintiff  directly.  The  decision  was  subsequently 
overruled  in  Peek  v.  Gumey,  L.  R.  6  H.  L.  377,  397^  Lord  Chelms- 
ford, in  commenting  on  the  decision,  said : 

'The  actions  were  brought  upon  the  aUegatlon  of  a  false  representation 
made  to  the  plaintiff.  But  no  representation  at  all  was  made  which  reached 
either  his  eyes  or  his  ears.  From  his  knowing  the  rules  of  the  stock  ex- 
change, he  assumed  that  a  certain  representation  had  been  made,  and  acted 
upon  it" 

In  Peek  v.  Gurney  a  descriptive  prospectus  was  put  forth  by  the 
directors  of  a  company,  in  reliance  upon  which  the  plaintiff  bought 
shares  on  open  market.    It  was  held  that  the  prospectus  in  its  terms 
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was  not  an  invitation  to  the  public  ultimately  to  become  holders  of 
shares,  but  to  join  the  company  at  once  by  becoming  original  allot- 
tees of  shares,  and  that  only  those  drawn  in  by  the  misrepresenta- 
tions of  the  prospectus  to  become  allottees  could  have  a  remedy  in 
action  for  the  deceit.  In  line  with  Peek  v.  Gurney  is  the  case  of 
Hunnewell  v.  Duxbury,  154  Mass.  286,  28  N.  E.  267,  13  L.  R.  A.  733. 
The  law  of  Massachusetts  required  the  officers  of  a  foreign  corpora- 
tion desiring  to  do  business  in  the  state  to  file  with  the  commissioner 
of  corporations  a  certificate  showing  its  financial  condition.  The 
plaintiff  gave  credit  upon  the  faith  of  the  statements  in  such  a  cer- 
tificate, which  had  been  called  to  his  attention  by  his  own  attorney. 
The  Massachusetts  court  held  that  the  action  would  not  lie,  saying : 

"To  sustain  snch  an  action,  misrepresentations  must  either  have  been 
made  to  ttie  plaintiff  IndividuaUy,  or  as  one  of  the  public,  or  as  one  of  a 
class  to  whom  they  are  in  fact  addressed,  or  have  been  intended  to  influence 
his  conduct  in  the  particular  of  which  he  complains.  This  certificate  was 
not  communicated  by  the  defendants  or  by  the  corporation  to  the  public 
or  to  the  plaintiff.  It  was  filed  with  a  stfite  official  for  the  definite  purpose 
of  complying  with  a  requirement  imposed  as  a  condition  precedent  to  the 
right  of  the  corporation  to  act  in  Massachusetts.  Its  design  was,  not  to  pro< 
cure  credit  among  merchants,  but  to  secure  the  right  to  transact  business 
in  the  state.  The  terms  of  the  statute  carry  no  implication  of  such  a 
liability." 

That  this  certificate  constituted  a  part  of  the  files  in  the  office  of 
the  state  insurance  commissioner,  and  that  it  was  his  duty,  on  de- 
mand, to  furnish  copies  to  any  of  the  public,  or  that  he  might  him- 
self, as  a  state  official,  include  such  certificate  in  his  own  official 
publications,  is  not  enough  to  show  that  the  bank  had  any  other  de- 
sign in  giving  it  than  to  influence  the  action  of  the  commissioner. 
The  circumstance  that  it  might  thus  come  to  the  eye  of  persons  dis- 
posed to  deal  in  the  company's  shares,  and  thus  induce  them  to  buy, 
is  only  evidence  to  be  looked  at  with  other  circumstances  tending  to 
show  that  the  bank  designed  to  influence  the  public  at  large  or  the 
plaintiff  in  particular  to  buy  the  company's  shares.  The  Kentucky 
statute  carries  no  implication  of  civil  liability  for  a  false  statement, 
although  it  does  make  the  giving  of  a  false  statement  to  the  commis- 
sioner a  criminal  offense.  The  right  of  one  of  the  public  who  has 
sustained  a  loss  by  the  wrongful  setting  on  foot  of  an  insurance 
company  whose  capital  has  not  been  paid  in,  and  of  one  who  has 
bought  shares  or  given  credit  to  such  a  company  in  reliance  upon 
the  truth  of  representations  made  to  the  commissioner  only  for  the 
purpose  of  inducing  his  action,  must  depend  upon  the  general  prin- 
ciples of  law  in  respect  of  actions  for  false  representations.  It  has. 
never  been  a  ground  of  action  that  the  defendant  made  a  dishonest 
representation,  and  that  the  plaintiff  had  relied  upon  it  and  sustained 
injury.  The  moral  obligation  to  ^speak  the  truth  is  not  ground  for 
a  civil  action,  unless  the  misrepresentation  was  intended  to  induce 
the  very  action  by  the  plaintiff  which  has  resulted  in  his  damage. 
Cooley,  Torts,  p.  493 ;  Wells  v.  Cook,  16  Ohio  St  67,  88  Am.  Dec. 
436;  Barry  v.  Crosky,  2  Johns.  &  H.  i.  However  lamentable  the 
eventual  results  of  a  dishonest  representation  to  persons  who  in  re- 
liance thereon  have  come  to  grief,  they  cannot  recoup  such  losses 
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unless  they  are  able  in  one  way  or  another  to  bring  themselves  with- 
in th€  class  of  persons  for  whom  the  representation  was  intended. 

But  it  was  never  meant  to  decide  in  Peek  v.  Gurney  that  a  com- 
pany's prospectus  might  not  be  broad  enough  to  stand  not  only  as 
an  invitation  to  original  allottees,  but  to  all  others  who  might  be  dis- 
posed to  deal  in  the  company's  shares.  And  so  the  case  was  ex- 
plained in  Andrews  v.  Mockford  [1896]  i  Q.  B.  372,  where  it  was 
held  that  if  the  object  of  a  prospectus  is  not  only  to  induce  applica- 
tions for  original  allotments  of  shares,  but  also  to  induce  persons  to 
whom  it  was  sent  to  purchase  shares  in  the  market,  its  function  would 
not  be  exhausted  when  all  the  shares  should  be  subscribed,  and  that 
the  persons  issuing  the  prospectus  would  be  responsible  for  the  in- 
jury sustained  in  reliance  upon  the  truth  of  statements  therein, 
known  to  be  false,  by  any  person  to  whom  the  paper  was  sent  who 
should,  in  consequence,  buy  on  the  market.  Scott  v.  Dixon,  29  Law 
J.  Exch.  62,  note,  was  approved  in  Peek  v.  Gurney.  The  case  seems 
only  to  be  reported  in  a  note  to  Bedford  v.  Bagshaw,  4  Hurl.  &  N. 
538.  As  stated  in  the  opinion  of  Lord  Chelmsford,  the  action  was 
for  a  misrepresentation  made  in  a  report  by  the  directors  to  the 
shareholders  of  a  banking  company.  Plaintiff  was  not  a  share- 
holder, and,  in  the  absence  of  other  circumstance,  could  not  be  re- 
garded as  addressed.  But  it  was  shown  that  copies  of  the  report 
were  left  at  the  bank,  and  were  to  be  had  by  brokers  and  all  persons 
applying  for  them  who  desired  information  with  a  view  to  the  pur- 
chase of  shares,  and  that  the  plaintiffs,  through  their  broker,  pur- 
chased at  the  bank  a  copy  of  the  report,  and  in  reliance  bought  shares 
and  sustained  a  loss;  a  material  statement  being  false.  There  was 
a  judgment  for  the  plaintiffs.     Lord  Chelmsford  said : 

"I  do  not  doubt  the  propriety  of  this  decision.  The  report,  though  orig- 
inally made  to  the  shareholders,  was  intended  for  the  information  of  all 
persons  who  were  disposed  to  deal  in  shares;  and  the  representation  must 
be  regarded  as  having  been  made,  not  indirectly,  but  directly  to  each  person 
who  obtained  the  report  from  the  bank,  when  it  was  publicly  announced  it 
was  to  be  bought,  in  the  same  manner  as  If  it  had  been  personally  delivered 
to  him  by  the  director." 

The  true  inquiry  is,  who  did  the  bank  design  to  influence  by  its 
false  representation?  If  the  representation  here  involved  was  not 
only  made  to  induce  favorable  action  by  the  state  insurance  commis- 
sioner, but  was  also  intended  for  the  information  of  all  who  should 
be  disposed  to  deal  in  the  company's  shares,  and  who  should  inspect 
it  for  information  in  respect  of  the  company's  capital,  it  should  be 
regarded  as  addressed  to  every  such  person.  So,  if  the  jury  should 
find  that  the  plaintiff  was  known  to  the  bank  as  a  person  disposed  to 
buy  such  shares,  and  was  referred  to  this  statement  for  information 
concerning  its  capital,  they  would  be  justified  in  finding  that  the 
representation  was  addressed  to  him  personally.  Such  reference  of 
the  plaintiff  to  the  certificate  would  be  a  repetition'  of  the  misrepre- 
sentation addressed  directly  to  him,  and  render  it  liable,  irrespective 
of  the  original  design  and  purpose  with  which  the  certificate  was 
given. 
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3.  Was  the  misrepresentation  knowingly  false?  One  who  has 
been  induced  by  false  rejpresentations  to  buy  property  has  open  to 
him  no  less  than  three  remedies.  He  may  rescind  and  sue  at  law  for 
the  consideration,  he  may  bring  an  equitable  suit  for  rescission  and 
obtain  full  relief,  or  he  may  retain  what  he  has  received  and  bring 
his  action  for  fraud  and  deceit.  The  first  two  kinds  of  relief  lie,  as 
is  most  evident,  only  against  the  vendor.  The  third  will  lie  against 
either  the  vendor  or  any  third  person  through  whose  false  repre* 
sentations,  directly  made,  the  plaintiff  has  sustained  damages.  Cook, 
Corp.  §  354,  and  cases  cited.  Before  the  plaintiff  can  recover  in  an 
action  of  deceit,  he  must  prove  two  things :  that  the  representation 
was  false,  and  that  the  person  making  it  knew  it  was  false.  Glasier 
V.  Rolls,  42  Ch.  Div.  436;  Derry  v.  Peek,  14  App.  Cas.  337;  Klountze 
V.  Kennedy,  147  N.  Y.  124,  41  N.  E.  414,  29  L.  R.  A.  360,  49  Am.  St. 
Rep.  651 ;  Cook,  Corp.  §  355;  Trimble  v.  Reid,  97  Ky.  713,  31  S.  W. 
861.  Such  an  action  differs  essentially  from  one  brought  for  rescis- 
sion of  a  contract  on  the  ground  of  misrepresentation.  In  the  latter 
kind  of  suit  it  is  immaterial  whether  the  representation  was  made 
dishonestly  or  not.  If  the  contract  was  obtained  by  misrepresenta- 
tion, however  honestly  made,  it  cannot  stand.  But,  when  the  action 
is  for  fraud  and  deceit,  it  is  not  enough  to  show  that  the  representa- 
tion was  untrue ;  for,  if  it  was  honestly  believed  to  be  true,  that  is  a 
good  defense.  Derry  v.  Peek,  cited  above.  But  a  representation 
recklessly  ma^e,  without  knowledge  of  its  truth,  could  not  be  a  state- 
ment honestly  believed.  Cooper  v.  Schlesinger,  iii  U.  S.  148,  4 
Sup.  Ct.  360,  28  L.  Ed.  382.  "Fraud  must  concur  with  the  false 
statement  in  order  to  give  a  ground  of  action."  Evans  v.  Collins, 
5  Q.  B.  804,  820;  Pasley  v.  Freeman,  2  Smith,  Lead.  Cas.  74.  Lord 
Herschell,  in  Derry  v.  Peek,  thus  summed  up  the  authorities : 

"First,  In  order  to  sustain  an  action  of  deceit,  there  must  be  proof  of 
fraud,  and  nothing  short  of  that  will  suffice.  Secondly,  fraud  is  proved  when 
It  is  shown  that  a  false  representation  has  been  made  (1)  knowingly,  or  (2) 
without  belief  in  its  truth,  or  (3)  recklessly,  careless  whether  it  be  true  or 
false.  Although  I  have  treated  the  second  and  third  as  distinct  cases.  I 
think  the  third  is  but  an  Instance  of  the  second;  for  one  who  makes  a  state- 
ment under  such  circumstances  can  have  no  real  belief  In  the  truth  of  what 
he  states.  To  prevent  a  false  statement  being  fraudulent,  there  must,  I 
think,  always  be  an  honest  belief  in  Its  truth.  And  this  probably  covers  the 
whole  ground;  for  one  who  knowingly  alleges  that  which  is  false  has  ob- 
viously no  such  honest  belief.  Thirdly,  If  fraud  be  proved,  the  motive  of 
the  person  guilty  of  it  is  immaterial.  It  matters  not  that  there  was  no  in- 
tention to  cheat  or  injure  the  person  to  whom  the  statement  was  made.'* 

.  A  representation  in  respect  to  a  matter,  with  the  intent  to  in- 
fluence the  conduct  of  another,  implies  necessarily  the  belief  of  the 
party  making  it  that  the  statement  is  true.  If  the  fact  be  one  within 
his  means  of  knowledge,  and  he  have  no  knowledge  of  the  fact,  a 
jury  would  be  authorized  to  believe  that  the  statement  was  know- 
ingly false.  Kountze  v.  Kennedy,  147  N.  Y.  124,  41  N.  E.  414,  29 
L.  R.  A.  360,  49  Am.  St.  Rep.  651 ;  Prewett  v.  Trimble,  92  Ky.  176, 
17  S.  W.  356,  36  Am,  St.  Rep.  586;  Cole  v.  Casgidy,  138  Mass.  437, 
52  Am.  Rep.  284. 
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In  respect  to  evidence  tending  to  establish  that  the  false  repre- 
sentation was  made  knowingly,  Lord  Herschell,  in  Derry  v.  Peek, 
14  App.  Cas.  337,  375,  expressed  a  view  which  meets  with  our  hearty 
approval  when  he  said : 

'*At  the  same  time  I  desire  to  say  distinctly  that,  when  a  false  statement 
has  been  made,  the  questions  whether  there  were  reasonable  grounds  for 
believing  It,  and  what  were  the  means  of  knowledge  in  the  possession  of 
the  person  making  it,  are  most  weighty  matters  for  consideration.  The 
ground  upon  which  an  alleged  belief  was  founded  is  a  most  important  test 
of  its  reality.  I  can  conceiye  many  cases  where  the  fact  that  an  alleged 
belief  was  destitute  of  all  reasonable  foundation  would  suffice  of  itself  to 
convince  the  court  that  it  was  not  really  entertained,  and  that  the  repre- 
sentation was  a  fraudulent  one.  So,  too,  although  means  of  knowledge  are, 
as  was  pointed  out  by  Lord  Blackburn  in  Brownlie  v.. Campbell,  5  App.  Cas. 
925,  a  very  different  thing  from  knowledge,  if  I  thought  that  a  person  mak- 
ing a  false  statement  had  shut  his  eyes  to  the  facts,  or  purposely  abstained 
from  inquiring  into  them,  I  should  hold  that  honest  belief  was  absent,  and 
that  he  was  Jiist  as  fraudulent  as  if  he  had  knowingly  stated  that  which 
was  false." 

In  such  an  action  it  is  not  essential  to  show  that  any  benefit  was 
derived  from  the  deceit.  Endsley  v.  Johns,  120  111.  479, 12  N.  E.  247, 
60  Am.  Rep.  572;  2  Smith,  Lead.  Cas.  pp.  I,  66;  Implement  Co.  v. 
Chapman,  118  N.  Y.  288,  23  N.  E.  187.  It  need  not  be  the  sole  in- 
ducement moving  the  plaintiff.  Cook,  Corp.  §  355;  Morgan  v. 
Skiddy,  62  N.  Y.  319.  The  plaintiff's  action  must,  however,  have 
been  affected  materially  by  the  deceit.     118  N.  Y.  288,  23  N.  E.  187. 

4.  In  respect  of  the  defendant  Sullivan,  the  vendor  from  whom 
plaintiff  in  error  bought  the  shares  in  question,  it  is  needless  to  say 
that,  if  he  made  false  representations  knowingly  in  respect  of  the 
capital  of  the  insurance  company  to  the  plaintiff  for  the  purpose  of 
inducing  him  to  buy  shares  in  the  company,  he  would  be  liable  for 
the  damages  sustained,  if  the  plaintiff  acted  in  reliance  on  the  truth 
of  the  statement.  And  this  would  be  so  whether  the  plaintiff  bought 
shares  from  him  or  from  another.  Cook,  Corp.  §  355;  Sigafus  v. 
Porter,  28  C.  C;  A.  443,  84  Fed.  430;  Hubbell  v.  Meigs,  50  N.  Y. 
480. 

5.  Upon  each  of  the  questions  wc  have  considered  there  was  some 
evidence  upon  which  the  plaintiff  was  entitled  to  go  to  the  jury.  The 
judgment  below  must  be  reversed.  It  is  accordingly  ordered  that 
the  cause  be  remanded  for  a  new  trial  upon  principles  not  inconsist- 
ent with  this  opinion. 


EKAL  ESTATE  TRUST  00.  et  al.  v.  THOMPSON  et  aL 

(District  Court,  Q.  D.  Pennsylvania.    January  28,  1902.) 

No.  1.016. 

DiSTRTOT  Court— JuRisDTCTioN— Equity— Bankruptcy. 

Where  a  debtor  transferred  all  his  property  employed  In  trade  to  a 
corporation  formed  to  continue  the  business,  in  exchange  for  stock  of 
such  corporation,  and  the  corporation  is  afterwards  adjudged  a  bank- 
rupt, the  federal  district  court  has  not  jurisdiction  to  entertain  a  plenary 
suit  in  equity  by  a  prior  creditor  to  appropriate  the  property  so  trans- 
ferred to  the  payment  of  his  claim,  or  to  permit  him  to  prove  his  claim 
as  against  such  bankrupt  corporation. 

112  F,— 60  r^^^^T^ 
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In  Bankruptcy.    Demurrer  to  bill  in  equity. 

C.  Berkley  Taylor,  for  complainant. 

J.  P.  Crittenden,  for  respondents  Thompson's  Sons. 

Julius  C.  Levi,  for  respondent  Aaron  Gans,  trustee  and  assignee. 

J.  B.  McPHERSON,  District  Judge.  Several  years  ago  Benja- 
min Thompson  and  E.  O.  Thompson,  Jr.,  two  of  the  defendants  in 
this  bill,  who  were  then  in  partnership,  had  certain  transactions 
with  E.  O.  Thompson,  their  father,  whose  executors  are  the  com- 
plainants. As  a  result  of  these  transactions,  three  promissory  notes 
were  given  to  the  decedent  by  his  sons,  and  these  notes  are  still 
unpaid.  Afterwards  the  partnership  was  dissolved,  and  a  corpora- 
tion was  organized  in  the  interest  of  Benjamin  Thompson,  to  which 
all  his  property  employed  in  trade  was  transferred  by  bills  of  sale 
in  exchange  for  stock  of  the  corporation,  no  money  being  paid 
by  the  corporation.  About  a  year  thereafter  the  corporation  be- 
came insolvent,  and  made  an  assignment  for  the  benefit  of  cred- 
itors, and  afterwards  was  duly  adjudged  a  bankrupt  in  this  court, 
the  election  of  a  trustee  following  in  due  course.  The  bill  now  under 
consideration  is  a  plenary  suit  in  equity  against  the  two  sons,  for- 
merly trading  as  E.  O.  Thompson's  Sons,  and  against  the  corpora- 
tion and  its  assignee  and  trustee,  asking  that  process  issue  to  bring 
all  the  defendants  into  court  to  answer  the  bill  of  complaint  and  to 
conform  to  such  decree  as  the  court  may  make;  asking,  further, 
that  the  debt  alleged  to  be  due  to  the  complainants  may  be  liqui- 
dated and  established;  that  the  bills  of  sale  of  Benjamin  Thomp- 
son's property  to  the  corporation  may  be  declared  fraudulent  and 
void,  because  they  were  intended  to  hinder,  delay,  and  defraud  cred- 
itors; that  an  account  may  be  stated,  showing  how  much  of  this 
property  passed  either  by  assignment  or  by  the  proceedings  in  bank- 
ruptcy, and  that  the  trustee  in  bankruptcy  may  be  directed  to  pay 
the  proceeds  of  such  portion  of  the  property  to  the  complainants 
as  preferred  creditors ;  or,  in  the  alternative,  that  the  complainants 
may  be  declared  to  be  common  creditors  of  the  bankrupt,  and  en- 
titled to  share  in  the  assets  of  the  corporation,  because  by  the  bills 
of  sale  the  assets  of  the  partnership  were  fraudulently  commingled 
with  the  assets  of  the  corporation. 

Among  other  objections,  the  demurrer  raises  the  question  whether 
the  district  court,  as  a  court  of  bankruptcy,  has  jurisdiction  to  en- 
tertain such  a  proceeding.  I  am  clearly  of  opinion  that  this  ques- 
tion must  be  answered  in  the  negative.  Unless  the  bankrupt  act  has 
conferred  jurisdiction  upon  the  district  court  to  entertain  a  plenary 
suit  in  equity,  such  a  suit  cannot  be  maintained.  The  district  court 
does  not  possess  the  general  power  to  entertain  a  suit  in  equity. 
In  special  instances  the  jurisdiction  has  been  given  (Rev.  St.  §  563), 
but,  unless  there  is  an  express  grant  of  power,  the  right  to  entertain 
such  a  suit  does  not  exist.  That  no  such  jurisdiction  has  been  con- 
ferred by  the  bankrupt  act  appears  clearly,  I  think,  from  the  fol- 
lowing passage  in  the  opinion  deciding  Bardes  v.  Bank,  178  U.  S* 
535,  20  Sup.  Ct.  1005,  44  L.  Ed.  1175: 
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''Proceedings  In  bankruptcy  generally  are  In  the  nature  of  proceedings  in 
equity,  and  the  words  *at  law/  In  the  opening  sentence  (of  section  2),  con- 
ferring on  the  courts  of  bankruptcy  'such  jurisdiction,  at  law  and  in  equity, 
as  will  enable  them  to  exercise  original  jurisdiction  in  bankruptcy  proceed- 
ings,' may  have  been  inserted  to  meet  clause  4.  authorizing  the  trial  and 
punishment  of  oCCenses.  the  jurisdiction  over  which  must  necessarily  be  at 
law,  and  not  in  equity.  The  section  nowhere  mentions  civil  actions  at  law 
or  plenary  suits  in  equity;  and  no  intention  to  vest  the  courts  of  bankruptcy 
with  jurisdiction  to  entertain  such  actions  and  suits  can  reasonably  be  in- 
ferred from  the  grant  of  the  incidental  powers  In  clause  6,  to  bring  In  and 
substitute  additional  parties  *in  proceedings  in  bankruptcy,'  and  in  clause 
15,  to  make  orders,  issue  process,  and  enter  judgments  'necessary  for  the 
enforcement  of  the  provisions  of  this  act* " 

This  express  declaration  of  the  supreme  court  seems  to  me  to  do 
away  with  the  need  for  further  discussion.  This  bill  is  certainly  in- 
tended to  institute  a  plenary  suit  in  equity,  and  such  a  bill  the  dis- 
trict court  has  no  power  to  entertain.  The  fact  that  the  suit  is  for- 
mally entitled  as  if  it  were  part  of  the  bankruptcy  proceedings 
against  the  corporation,  and  does  not  have  a  separate  place  and 
number  upon  the  docket  of  the  clerk,  is  obviously  of  no  consequence. 

The  demurrer  is  sustained,  and  a  decree  may  be  entered  dismiss- 
ing the  bill  for  want  of  jurisdiction,  but  without  prejudice  to  the 
right  of  the  complainants  to  bring  an  appropriate  suit  in  a  court  of 
competent  jurisdiction. 


In  re  SHAW. 

(District  Court,  B.  D.  Pennsylvania.    January  13.  1902.) 

No.  605. 

Bankrupts— Proof  of  Claims— Sufficiency. 

Exceptant  filed  a  claim  for  commissions  on  orders  secured  by  blm  for 
a  bankrupt's  business  in  1897-1899.  The  claim  was  apparently  based  on 
a  parol  agreement,  no  copy  of  a  written  contract  being  attached,  and 
was  improbable,  including  commissions  of  20  per  cent,  on  orders  secured 
from  old  as  weU  as  new  customers.  It  was  not  included  in  the  bank- 
rupt's schedule,  and  was  not  mentioned  by  him  on  his  examination,  nor 
did  it  appear  anywhere  in  the  bankrupt's  papers,  and  was  not  presented 
until  after  the  bankrupt's  death,  though  claimant  was  cognizant  of  the 
proceedings.  Held,  that  tlie  claim  was  not  sufficiently  proved  by  claim- 
ant's affidavit  alone,  and  should  be  disallowed. 

In  Bankruptcy.  Certificate  of  referee,  disallowing  claim  of  Fred- 
erick Kaufmann. 

Hazard  Dickson,  for  trustee. 

Rich  &  Boyer,  for  creditor  Frederick  F.  Kaufmann. 

J.  B.  McPHERSON,  District  Judge.  Without  regard  to  the  pre- 
cise situation  of  the  exceptant's  claim  against  the  bankrupt's  es- 
tate,— ^whether  it  has  been  continued  by  the  referee  for  further  con- 
sideration, or  has  been  already  disallowed  by  him  for  lack  of 
sufficient  proof, — I  think  it  best  to  end  the  controversy  by  a  decision 
of  the  court  on  the  merits.  Giving  to  the  exceptant's  affidavit  to 
his  claim  all  the  probative  force  to  which  the  bankrupt  act  may 
entitle  it  (In  re  Shaw  [D.  C]  109  Fed.  780),  I  am  decidedly  of  the 
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opinion  that  the  circumstances  pointed  out  by  the  colinsel  for  the 
trustee  are  sufficient  to  overcome  the  affidavit,  and  to  leave  the 
claim  without  adequate  supporL  To  use  the  language  of  the  brief, 
these  circumstances  are: 

"(1)  In  the  schedule  filed  the  bankrupt  does  not  include  this  claim. 

"(2)  The  bankrupt  was  examined  at  fuU  length,  and  made  no  mention  of 
this  claim. 

"(3)  The  present  claimant  was  cognizant  of  the  proceedings,  for  he  was 
repeatedly  in  attendance  at  the  meetings,  and  on  one  occasion,  at  least,  was 
examined  as  a  witness  in  another  claim;  yet  in  spite  of  this  knowledge  of 
the  pendency  of  the  proceedings,  he  preferred  no  claim  and  gave  notice  of 
none  until  after  the  death  of  the  bankrupt 

"(4)  The  claim  appears  to  be  based  upon  a  parol  contract  inasmuch  as 
no  written  contract  is  alleged,  and  no  copy  of  a  written  contract  attached  to 
the  claim  filed. 

"(5)  The  contract  is  grossly  improbable,  inasmuch  as  it  embodies  a  claim 
of  20  per  cent,  of  the  contract  price  of  such  Work  as. might  be  brought  to 
the  shop  by  customers  secured  by  the  claimant  even  long  after  their  rela- 
tions with  Mr.  Shaw  had  been  estabUshed. 

"(6)  There  is  nothing  in  the  books  or  papers  of  the  bankrupt  coming  into 
the  hands  of  the  trustee,  tending  to  support  the  claim.'* 

In  addition  to  these  considerations,  it  should  be  observed  that 
much  the  larger  part  of  the  claim  is  made  up  of  commissions  charged 
on  the  amount  of  orders  secured  for  the  bankrupt's  business  by  the 
exceptant  during  the  years  1897,  1898,  and  1899;  ^^^  sis  the  ad- 
judication was  not  entered  until  May,  1900,  the  trustee  urges  against 
the  validity  of  these  charges,  and  I  think  correctly  urges,  the  prer 
sumption  that  such  an  item  is  usually  settled  for  promptly,  and  is 
not  allowed  to  run  on  for  months  or  years.  This  presumption  is 
no  doubt  rebuttable,  but  jio  such  evidence  was  offered  by  the  ex- 
ceptant. Taking  all  the  evidence  together,  therefore,  direct,  nega- 
tive, and  presumptive,  I  am  unable  to  find  that  the  claim  has  been 
proved.    It  is  accordingly  disallowed* 


In  re  MANNING. 

(District  Court  B-  D.  Pennsylvania.    February  1,  1902.) 

No.  1,029. 

t  Bakkkuptct—Exempttons— Application  of  State  Laws. 

While  the  bankrupt  act  recognizes  the  bankrupt's  right  to  exemptions, 
it  refers  to  the  state  law  as  the  source  from  which  the  right  arises,  and 
what  the  state  law  does  not  give  cannot  be  set  aside  as  exempt  by  the 
trustee. 
fL  Same— BETTiiffG  Apart— Valuing  Items  Separately. 

Under  the  laws  of  Pennsylvania,  a  trustee  in  bankruptcy,  in  setting 
aside  as  exempt  household  goods  and  book  accounts,  must  itemize  them, 
and  value  each  item  separately. 
&  Same— Proceeds  of  Future  Sale  of  Personalty. 

Under  the  laws  of  Pennsylvania  a  trustee  in  bankruptcy  cannot  set 
apart  as  exempt  cash  out  of  the  proceeds  of  a  future  sale  of  the  bank- 
rupt's personal  property. 
4  Same— Report— Requirements  of  Bankrupt  Act. 

General  Order  17  (32  C.  O.  A.  xix.,  89  Fed.  vlii.),  declaring  that  the 
trustee  in  bankruptcy  shall  report  the  articles  set  apart  as  exempt,  with 
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fhe  estimated  value  of  each  article,  requires  a  specification  of  items  and 
a  separate  appraisal  of  the  property  set  apart  to  the  bankrupt 

In  Bankruptcy. 

D.  C.  Henning,  for  bankrupt. 
A.  W.  Schalck,  for  creditor. 

J.  B.  McPHERSON,  District  Judge.  The  question  for  dedsion 
grows  out  of  the  allowance  of  the  debtor's  exemption  to  the  bank- 
rupt. She  claimed  the  exemption  in  the  following  notice  to  the 
trustee : 

"I  hereby  notify  and  request  you  to  set  apart  for  me  and  my  use  goods 
and  chattels  and  moneys  realized  from  my  estate  to  the  amount  of  300 
dollars  as  my  exemption  fund,  as  provided  by  law»  and  I  hereby  state  that 
I  will  take  and  accept  household  goods  appraised  at  $62.00,  book  accounts, 
$35.00,  and  goods  or  money.  The  money  wlU  be  accepted,  if  more  con- 
venient to  you.    Of  all  of  which  please  take  notice. 

"Ellen  Manning,  Bankrupt. 
••D.  a  Henning,  Her  Attorney. 
"As  to  balance  of  $208.00,  bankrupt  accepts  pro  rata  portion,  if  sold  under 
appraised  value;  but,  if  proceeds  equal  or  exceed  appraised  value,  then  the 
whole  balance  to  be  paid  to  her  in  cash.    This  to  enable  to  make  unbroken 
sale. 

"Bllen  Manning,  by  Her  Attorney,  D.  C.  Henning. 
"Approved:  C.  E.  Berger,  Referee. 

"George  Bland,  Trustee.** 

Subsequent  to  this  notice,  the  trustee  made  the  following  report 
to  the  referee: 

••Pursuant  to  section  47  of  the  national  bankrupt  act,  I,  George  Bland,- 
trustee  of  the  above-named  bankrupt  do  herewith  set  apart  the  bankrupt's 
(Ellen  Manning)  exemption,  as  allowed  under  the  laws  of  the  state  of  Penn- 
sylvania and  bankrupt  act,  and  report  the  estimated  value  thereof  to  the 
court  as  follows: 

Household  furniture •  •  •  $  62 

Book  accounts 35 

Gash   203 

Total    $300" 

After  the  sale  of  the  remaining  personal  property,  the  trustee 
set  apart  $203  in  cash  for  the  bankrupt  in  payment  of  the  balance 
of  the  exemption,  and  when  his  account  was  filed  asked  credit  for 
the  following  items : 

Household  goods  of  bankrupt • .  • $  62 

Book  accounts 35 

Gash  set  apart •  • 203 

The  allowance  of  this  credit  was  objected  to,  and,  having  been 
granted  by  the  referee,  presents  the  point  to  be  determined. 

It  is  clear  that,  while  the  bankrupt  act  recognizes  the  right  of 
the  bankrupt  to  exemption,  it  refers  to  the  laws  of  the  state  as  the 
source  from  which  the  right  to  exemption  arises.  Manifestly,  there- 
fore, what  the  law  of  the  state  does  not  give  cannot  be  set  aside  by 
the  trustee,  aftd  it  is  necessary  to  turn  to  the  law  of  Pennsylvania 
in  order  to  test  the  correctness  of  the  trustee's  action.  Tried  by 
the  state  law,  I  think  it  is  plain  that  the  attempt  of  the  trustee  to 
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set  aside  household  goods  and  book  accounts  in  a  lump  without 
itemizing  th^m  and  valuing  each  item  separately,  and  to  set  apart 
cash  out  of  the  proceeds  of  a  future  sale  of  the  bankrupt's  per- 
sonal property,  is  unwarranted  by  the  law  of  Pennsylvania,  and 
was  a  mere  nullity.  I  have  heretofore  decided  the  latter  point, — 
In  re  Haskin,  109  Fed.  789;  to  which  case  I  refer  for  the  reasons 
that  justify  the  foregoing  conclusion, — and  it  is  so  well  known  that 
a  lumping  valuation  does  not  comply  with  the  statutes  that  no 
citation  of  authority  is  needed.  I  may  add  a  reference  to  Hunt's 
Appeal,  100  Pa.  591,  592.  In  that  case  it  was  a  widow's  exemption 
that  was  under  discussion,  but,  as  this  is  governed  by  the  same 
rules  as  a  debtor's  exemption  in  Pennsylvania,  the  decision  is  per- 
tinent. See,  also,  In  re  Larkin's  Estate,  132  Pa.  554,  19  Atl.  283, 
which  refers  to  the  practice  where  the  balance  of  the  exemption  is 
claimed  out  of  the  proceeds  of  real  estate.  But  there  is  no  pro- 
vision in  the  exemption  law  of  Pennsylvania  that  permits  a  debtor 
to  claim  money  out  of  the  future  proceeds  of  a  sale  of  personalty, 
and  it  is  unquestionably  true  that  such  an  appraisement  as  appears 
in  the  present  case  would  be  of  no  value  whatever  in  the  courts 
of  the  state. 

Neither  is  it  of  any  value  under  the  bankrupt  act  itself,  as  will 
be  seen  by  turning  to  general  order  17  (32  C.  C.  A.  xix.,  89  Fed. 
viii.),  which  provides  that : 

"The  trustee  shall,  immediately  upon  entering  upon  his  duties,  prepare  a 
complete  inventory  of  all  the  property  of  the  bankrupt  that  comes  Into  his 
possession.  The  trustee  shall  make  report  to  the  court,  within  twenty  days 
lifter  receiving  the  notice  of  his  appointment,  of  the  articles  set  off  to  the 
bankrupt  by  him,  according  to  the  provisions  of  the  forty-seventh  section  of 
the  act,  with  the  estimated  value  of  each  article,  and  any  creditor  may  take 
exceptions  to  the  determination  of  the  trustee  within  twenty  days  after  the 
filing  of  the  report." 

The  order  requires  that  each  article  shall  have  an  estimated  value 
placed  upon  it,  and  thus  requires  a  specification  of  items,  and  a 
separate  appraisal.  This  explicit  direction  cannot  be  neglected.  It 
follows,  I  think,  that  the  attempted  setting  aside  of  the  bankrupt's 
exemption  was  a  nullity,  and  that  the  trustee  should  have  been  sur- 
charged with  this  amount.  When  this  is  done,  the  opposition  of 
the  excepting  creditor  to  the  discharge  of  the  bankrupt  upon  the 
ground  that  she  had  waived  the  benefit  of  the  exemption  law  in  his 
favor  need  not  be  further  considered. 

The  objection  to  the  action  of  the  referee  in  allowing  the  trustee 
credit  for  the  $300  paid  to  the  debtor  as  her  exemption  is  sustained, 
the  trustee  is  surcharged  with  this  amount,  ^nd  the  referee  is  directed 
to  distribute  the  fund  in  accordance  with  this  opinion. 


Digitized  by 


Google 


IN   RE  GILBERT.  951 

In  re  GILBERT  et  aL  ^ 

(District  Court,  D.  Oregon.    January  29,  1902.) 

No.  4712. 

L  Acts  of  Bankruptcy— Appointment  of  Receiver. 

In  a  suit  against  partners,  not  friendly  In  Its  nature,  and  not  Instigated 
by  them,  a  stipulatlcn  by  one  of  the  partners,  made  In  good  faith,  for 
the  appointment  of  a  receiver  for  the  firm,  and  the  subsequent  transfer 
of  Its  assets  by  him  to  the  receiver.  Is  not  a  "general  assignment"  within 
the  bankruptcy  act,  and  is  not  an  act  of  bankruptcy. 

8.  Same— Preferences— Intent. 

To  authorize  an  adjudication  of  bankruptcy  on  the  ground  of  prefer- 
ences to  creditors,  It  must  appear  that  the  transfers  to  the  creditors  were 
made  with  Intent  to  prefer  them. 

&  Same— Presumptions— Intent  to  Prefer. 

Where  a  debtor,  with  knowledge  of  his  Insolvency,  transfers  property 
to  his  creditors,  an  Intent  to  prefer  them  will  be  conclusively  presumed. 

4  Same— Knowledge  of  Insolvency. 

A  debtor  is  presumed  to  know  his  financial  conditloiu 

6w  Same— Want  of  Knowledge- Effect. 

Where  an  Insolvent  debtor,  who  has  transferred  property  to  his  cred- 
itors, establishes  his  want  of  knowledge  as  to  his  insolvency,  he  rebuts 
the  presumption  of  an  intent  to  prefer  which  arises  from  the  fact  of 
Insolvency. 

6L  Same— Insolvency. 

In  Involuntary  bankruptcy  a  debtor  will  not  be  presumed  Insolvent 
because  he  did  not.  In  his  answer,  make  a  complete  showing  of  solvency, 
where,  prior  to  the  filing  of  the  Involuntary  petition,  he  had  assisted  a 
receiver  in  preparing  an  Inventory  of  his  assets  and  liabilities,  which 
appeared  to  be  complete,  had  advised  with  him  as  to  the  probable  loss 
In  collecting  assets,  and  had  afterwards  transferred  his  assets  to  the  re- 
ceiver, and  where  the  attorneys  representing  the  petitioners  had  also 
appeared  for  the  plaintiffs  in  the  receivership  proceedings. 

7.  Same— Evidence  of  Insolvency— Belief  of  Debtor. 

In  Involuntary  bankruptcy,  where,  on  an  issue  as  to  a  debtor's  In- 
solvency at  the  time  of  alleged  preferences,  there  was  a  wide  dis- 
crepancy as  to  the  value  of  his  assets,  so  that  on  an  estimate  made  by 
petitl  ners'  witnesses  the  liabilities  exceeded  the  assets  by  J^.OOO,  but 
on  estimates  made  by  the  debtor*s  witnesses,  who  were  equally  capable 
of  forming  a  trustworthy  opinion,  the  assets  exceeded  the  liabilities  by 
$25,000,  It  was  a  necessary  conclusion  that  the  debtor  believed  himself 
solvent,  and  therefore  that  he  had  not  committed  an  act  of  bankruptcy. 

8L  Same— Intent  to  Prefer. 

The  presumption  of  an  Intent  to  prefer  creditors  arising  from  a  trans- 
fer of  property  by  an  ins  ivent  is  afTected  by  the  amount  of  the  transfer, 
and  is  not  as  strong  where  the  transfer  la  of  a  comparatively  small  part 
of  the  debtor's  property. 

In  Bankruptcy. 

H.  J.  Bigger,  Roger  B.  Sinnott,  Carson  &  Adams,  John  A,  Jef- 
frey, and  W.  T.  Slater,  for  petitioners. 
Brown,  Wrightman  &  Myers,  for  A,  T.  Gilbert, 
Cake  &  Cake,  for  F.  N.  Gilbert. 

BELLINGER,  District  Judge.  This  is  a  proceeding  in  involun- 
tary bankruptcy  against  A.  T.  and  F.  N.  Gilbert,  as  partners  in  the 
conduct  of  the  banking  business  of  Gilbert  Bros.,  at  Salem,  Or. 
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The  petitioners  in  the  original  and  amended  petitions  are  Ida  Muths, 
Williaqj  Iwan,  and  A.  S.  Eppley,  creditors  of  Gilbert  Bros,  in  the 
aggregate  sum  of  $1,978.  Subsequently  one  Loo  Jim,  a  creditor 
in  the  sum  of  $500,  also  filed  a  petition,  praying  for  an  order  of 
adjudication  in  bankruptcy.  The  acts  of  bankruptcy  relied  upon 
by  the  petitioners  are  alleged  as  follows:  That  Gilbert  Bros.,  being 
insolvent,  did,  within  four  months  of  the  filing  of  the  original  peti- 
tion, transfer  securities  by  way  of  preference  to  certain  creditors 
to  the  aggregate  amount  in  value  of  about  $7,000;  that  subse- 
quent to  the  filing  of  the  original  petition  A.  T.  Gilbert  entered 
into  a  written  stipulation  in  a  suit  then  pending  against  Gilbert 
Bros.,  brought  by  or  in  the  interest  of  the  heirs  of  William  Gosper, 
deceased,  whereby  it  \vas  stipulated  that  one  Claud  Gatch  might 
be  appointed  receiver  of  said  firm,  and  that  said  Gatch  should  con- 
vert the  assets  of  the  firm  into  cash  for  the  payment  of  all  the  firm's 
creditors  and  the  >  winding  up  of  its  business.  Other  acts  of  bank- 
ruptcy were  alleged  in  the  petitions  filed,  but  upon  the  hearing  these 
were  abandoned.  It  is  contended  that  F.  N.  Gilbert  is  a  partner  in 
the  business  of  Gilbert  Bros.,  and  this  is  a  question  in  the  case  ma- 
leriial  only  in  the  event  that  an  act  of  bankruptcy  is  proven  as  alleged. 
The  stipulation  that  a  receiver  might  be  appointed,  and  the  subse- 
quent transfer  by  A.  T.  Gilbert,  do  not  have  the  effect  of  a  general 
assignment,  within  the  meaning  of  the  bankruptcy  act.  This  ques- 
tion was  decided  by  the  circuit  court  of  appeals  in  the  Second  circuit 
in  a  recent  case,  in  which  the  court  says : 

*'When  the  statute  declares  that  a  general  assignment  for  the  benefit  of 
creditors  is  an  act  of  bankruptcy,  can  It  be  construed  to  include  an  act 
which  is  not  a  general  assignment?  We  think  that  it  cannot,  because  the 
term  has  a  universally  understood  and  recognized  meaning  tliroughout  the 
different  states,  and  means  a  transfer  and  conveyance  by  a  person  of  aU 
his  property  to  a  named  person  upon  a  trust,  which  Is  to  be  worked  out  in 
some  states  by  a  court  of  probate  and  insolvency,  in  srme  states  by  a  court 
•of  common  law,  and  in  some  states  by  a  trustee,  subject  only  to  the  super- 
vision to  which  any  trustee  is  subjected.  It  is  a  deed  or  conveyance  which 
the  grantor  makes  voluntarily,  or  sometimes  by  compulsion,  at  the  instance 
of  a  court  of  Insolvency.  A  petition  for  the  appointment  of  a  receiver  is  not 
that  proceeding  which  is  universally  recognized  as  an  assignment,  and  its 
equivalency*  of  result,  if  equivalency  exists,  is  not  important  The  bank- 
ruptcy statute  has  said  that  the  one  is  an  act  of  bankruptcy,  and  has  said 
nothing  about  the  other  in  direct  terms;  and,  when  acts  of  bankruptcy  are 
classified,  as  they  are  in  the  statute  of  ;1898,  it  is  not  the  province  of  a 
court  to  enlarge  the  classification  because  the  omitted  class  seems  to  par- 
take of  the  sin  of  the  named  class."  In  re  Kmpire  Metallic  Bedstead  Co., 
39  C.  C.  A.  872,  98  Fed.  081. 

This  is  a  much  stronger  case  against  the  contention  that  consent 
to  the  appointment  of  a  receiver  operates  as  an  assignment  within 
the  meaning  of  the  bankruptcy  act  than  that  from  which  the  above 
quotation  is  made.  The  suit  in  which  Receiver  Gatch  was  appointed 
was  not  a  friendly  suit.  It  is  not  claimed  that  it  was  procured  or 
acquiesced  in  by  A.  T.  Gilbert.  The  bank  of  Gilbert  Bros,  had  al- 
ready been  forced  to  suspend  by  reason  of  a  suit  previously  brought 
in  the  circuit  court  of  the  United  States  for  this  district  by  one  of 
the  heirs'  of  William  Cosper,  claiming  a  liability  from  the  bank  to 
the  said  heirs  in  the  sum  of  $350,000.    A  receiver  was  apppinted  to 
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take  charge  of  the  property  and  assets  of  the  suspended  bank  dur- 
ing the  pendency  of  the  suit.  The  bill  of  complaint  in  that  suit 
was  dismissed  for  want  of  jurisdiction.  In  the  meantime  the  ad- 
ministrator of  the  Cosper  estate  brought  in  the  state  court  the  suit 
m  .which  Gatch  was  appointed  receiver.  Both  of  these  suits  were 
in  the  same  rip^ht,  and  hostile  to  the  respondents.  In  stipulating 
as  he  did,  A.  T.  Gilbert  acquiesced  in  what  he  could  not  help,  and 
thereby  saved  needless  expense  to  the  estate  and  delay  in  its  dis- 
tribution. To  authorize  an  adjudication  of  bankruptcy,  it  must 
appear  that  the  transfers  complained  of  were  made  with  intent  to 
prefer  the  creditors  to  whom  they  were  made.  If  the  respondent 
was  insolvent,  and  had  knowledge  of  the  fact,  an  intent  to  prefer 
will  be  conclusively  presumed.  There  is  a  further  presumption  that 
the  debtor  knows  his  financial  condition  as  to  solvency,  but  this  is 
a  disputabk  presumption,  and,  if  the  debtor  honestly  believes  him- 
self to  be  solvent,  or  if  he  establishes  his  want  of  knowledge  as  to 
his  insolvency,  he  then  rebuts  the  presumption  of  an  intent  to  pre- 
fer which  arises  from  the  fact  of  actual  insolvency.  Coll.  Bankr. 
31.  The  bankruptcy  act  declares  that  a  person  shall  be  deemed 
insolvent  within  the  provisions  of  the  act  whenever  the  aggregate 
of  his  property,  exclusive  of  any  property  which  he  may  have  con- 
veyed, transferred,  concealed,  or  removed,  or  permitted  to  be  con- 
cealed or  removed,  with  intent  to  defraud,  hinder,  or  delay  his  cred- 
itors, shall  not,  at  a  fair  valuation,  be  sufficient  in  amount  to  pay 
his  debts. 

It  is,  then,  necessary  to  know  whether  the  respondent  A.  T. 
Gilbert  was  insolvent  when  he  made  the  transfers  referred  to ;  and, 
if  so,  has  he  established  his  want  of  knowledge  at  the  time  as  to 
his  financial  condition?  It  is  contended  for  the  petitioners  that  A. 
T.  Gilbert  must  be  presumed  insolvent,  because  he  did  not,  in  his 
answer,  make  a  full  and  complete  showing  to  the  contrary.  The 
rule  invoked  is  a  rule  of  good  faith.  Prior  to  the  filing  of  the 
petition  in  bankruptcy,  A.  T.  Gilbert  had  assisted  the  receiver  in 
the  United  States  court  in  preparing  an  inventory  of  his  assets  and 
liabilities.  That  inventory  appears  to  have  been  full  and  complete. 
The  respondent  A,  T.  Gilbert  advised  with  the  receiver  as  to  the 
probable  loss  that  would  result  in  collecting  the  overdrafts  of  the 
bank.  Thereafter  he  transferred  the  assets  of  the  bank  to  the  re- 
ceiver in  the  state  court.  Attorneys  who  appeared  for  the  plaintiff 
in  the  suit  in  the  United  States  court  represent  the  petitioners  here. 
Substantially  all  that  is  now  known,  after  all  the  testimony  has  been 
taken,  and  all  there  is  to  know,  was  then  a  matter  of  public  record. 
These  facts  do  not  authorize  a  presumption  of  insolvency  against 
A.  T.  Gilbert,  and  such  insolvency,  if  it  existed,  must  be  otherwise 
established.  The  receiver  appointed  in  the  United  States  circuit 
court  made  an  inventory  of  the  assets  of  Gilbert  Bros.,  from  which 
such  assets  are  placed,  in  round  numbers,  at  $164,000,  and  the  lia- 
bilities at  $191,000.  He  testifies  that  his  estimate  of  assets  was 
made  "from  the  books  of  the  bank,  from  the  notes  that  were  found 
in  the  bank,  and  the  copies  that  were  deposited  as  collateral,  from 
information  obtained  from  A.  T.  Gilbert,  and  from  information, 
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wherever  he  could  find  it,  that  he  deemed  reliable,"  as  to  the  value 
and  condition  of  the  property.  The  principal  assets  of  Gilbert  Bros. 
consist  of  overdrafts  and  loans  and  discounts,  the  face  value  of  the 
former  being  $93,875,  and  of  the  latter  $78,357.  The  condition  of 
the  bank  as  to  solvency  depends  upon  the  estimate  of  value  placed 
upon  these  assets.  The  receiver  in  the  United  States  circuit  court 
valued  the  overdrafts  at  $81,922,  and  the  loans  and  discounts  at 
$65,000;  a  loss  on  the  former  of  $11,953,  and  on  the  latter  of  $13,- 
357.  Mr.  Conway,  a  man  of  experience  in  such  matters,  who  as- 
sisted the  receiver  in  preparing  his  inventory,  agrees  substantially 
in  this  estimate  of  the  probable  loss  on  overdrafts,  but  he  estimates 
the  loss  on  loans  and  discounts  at  $26,000.  Since  the  inventory 
referred  to  was  made,  three-fourths  in  amount  of  the  overdrafts 
have  been  collected  by  the  state  court  receiver,  who  testifies  that 
the  loss  on  this  account  will  not  exceed  two,  three,  or  four  thou- 
sand dollars.  The  loan  and  discount  account,  with  the  exception 
of  some  $20,000  in  amount,  consists  of  what  are  called  "piano  notes." 
These  notes  are  an  exceptional  kind  of  assets.  They  are  payable 
generally  on  long  time,  in  installments,  and  are  secured  by  the  in- 
strument sold.  Whale,  a  witness  who  has  had  some  connection  with 
this  business,  places  the  loss  on  these  notes  at  $3,000.  A.  T.  Gilbert, 
in  advising  the  receiver  of  the  United  States  circuit  court,  esti- 
mated their  value  at  $70,000,  but  he  stated  at  the  time  that  his  esti- 
mate was  low,  because  the  bank  was  in  the  hands  of  a  receiver; 
that  the  notes  were  good,  and  ought  to  pay  out  nearly  their  face 
value,  and  would  do  so  if  he  was  able  to  collect  them.  There  is  a 
wide  discrepancy  between  the  witnesses  as  to  the  value  of  the  other 
assets  of  A.  T.  Gilbert,  consisting  principally  of  real  estate ;  so  that 
upon  the  estimate  of  values  made  by  the  witnesses  for  the  peti- 
tioners the  liabilities  of  Gilbert  Bros,  exceed  the  assets  by  above 
$50,000,  while  upon  the  estimates  made  by  the  witnesses  for  A.  T. 
Gilbert  his  assets  exceed  his  liabilities  by  above  $25,000.  Opinion 
evidence  is  untrustworthy  at  best,  but  this  evidence  has  not  the 
usual  quality  of  expert  opinion  founded  upon  reasons  which  afford 
some  basis  for  a  judgment  as  to  its  value.  The  opinions  in  this 
case  pro  and  con  are  mere  guesses,  signifying  little,  proving  noth- 
ing. In  such  a  case,  where  a  long  and  hostile  inquiry  has  left  the 
question  of  the  solvency  of  A.  T.  Gilbert  in  doubt,  what  must  the 
conclusion  be  as  to  what  A.  T.  Gilbert  himself  thought  of  his  sol- 
vency at  the  time  the  transfers  complained  of  were  made?  Under 
the  old  bankruptcy  act,  inability  to  pay  debts  as  they  matured  con- 
stituted insolvency.  Then  the  matter  of  solvency  was  a  simple 
one.  Now  a  new  test  is  prescribed:  Does  the  respondent's  prop- 
erty, at  a  fair  valuation,  equal  his  liabilities?  And  this  is  a  thing 
about  which  the  owner  may  not  know,  but,  if  ??e  himself  thinks  he 
is  solvent,  it  is  enough;  and  in  a  case  like  this,  where  others,, 
equally  capable  with  those  who  think  otherwise  of  forming  a  trust- 
worthy opinion,  think  the  respondent  solvent,  it  is  a  necessary  con- 
clusion that  he  thought  himself  so,  and  that  he  was  honest  in  that 
opinion.  Where  the  facts  and  circumstances  permit  it,  the  pre- 
sumption mu$t  be  in  favor  of  good  faith,  rather  than  the  contrary. 
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The  presumption  arising  from  the  transfer  of  property  ty  an  in- 
solvent is  affected  by  the  amount  of  such  transfer.  Thus,  where 
the  transfer  was  of  all  one's  property,  this  was  held  to  afford  a 
violent — almost  conclusive — ^presumption  of  an  "  intent  to  prefer, 
where  there  were  other  creditors  unprovided  for  (In  re  Waite,  i  Low. 
207,  Fed.  Cas.  No.  17,044);  and  a  like  effect  was  given  in  Toof  v. 
Martin,  13  Wall.  40,  20  L.  Ed.  481,  to  the  transfer  by  an  insolvent 
"of  a  large  part  of  his  property,"  In  this  case  the  transfer  was  of  a 
comparatively  small  part  of  the  property  of  A.  T.  Gilbert, — so  small 
that  the  expediency  of  resorting  to  a  bankruptcy  court,  rather  than 
permit  a  distribution  of  the  assets  of  the  bank  through  the  pending 
proceedings  in  the  state  court,  may  be  doubted.  If  the  preferences 
complained  of  are  set  aside,  it  will  add  not  more  than  i  per  cent. 
to  the  dividends  to  be  paid  the  general  creditors.  The  difference 
between  the  face  of  the  debts  alleged  tp  have  been  preferred  and 
their  pro  rata  without  preference,  distributed  among  the  unsecured 
creditors,  will  amount  to  a  little  less  than  i  per  cent,  on  the  un- 
secured indebtedness,  while  the  commissions  of  the  referee  and  trus- 
tee in  bankruptcy  upon  the  estate  available  for  general  distribution, 
on  Thielsen's  estimate,  will  be  about  1.6  per  cent,  of  the  unsecured 
indebtedness.  The  accruing  expenses  of  the  receivership  in  the 
state  court  will  probably  not  equal  these  and  the  other  costs  and 
charges  that  will  result  from  the  administration  of  the  estate  in  a 
bankruptcy  court,, and  the  benefit  to  the  unsecured  creditors  from 
such  administration,  if  any  should  result,  will  not  be  appreciable. 
The  petitioners,  however,  express  a  hope  that  the  bankruptcy  court 
may  succeed  in  discovering  other  assets  that  have  been  misapplied 
or  covered  up ;  but^  what  the  receivers  have  not  found,  and  the 
large  amount  of  testimony  taken  so  far  has  not  disclosed,  is  not 
worth  considering  in  estimating  the  possible  advantage  to  result 
from  the  exercise  of  jurisdiction  in  what  is  at  least  »  doubtful  case. 
It  is  due  to  the  petitioners,  however,  to  state  that  in  the  petitions 
filed  in  this  case  certain  transfers  to  Ladd  &  Bush,  A.  Bush,  and 
the  First  National  Bank  of  Portland,  aggregating  a  large  amount, 
were  alleged  to  be  preferences,  but  upon  the  hearing  it  was  stated 
that  the  petitioners  had  ascertained  that  these  transfers  were  for  a 
present  consideration,  and  valid,  and  the  complaint  as  to  them  was 
abandoned. 

Petition  dismissed. 


In  re  KAISER  et  aL 

(District  Oourt,  D.  Montana.    February  8^  1Q0Z| 

No.  54. 

Bakkruptct— Trustbb's  Commissions. 

Where  a  trustee  In  bankruptcy,  upon  the  representation  and  request 
of  the  only  creditors  of  the  estate  whose  claim  was  filed  and  proved, 
and  with  means  provided  by  them,  brought  suit  against  the  bankrupts 
and  one  M.  and  others  to  subject  certain  real  estate  held  in  the  nam^e 
of  *M.  and  others  to  the  payment  of  the  claims  proved  against  the 
bankrupt  <^8tate.  and  while  this  suit  was  pending  the  creditors  assigned 
their  claim  to  M.  in  consideratibn  of  a  certain  sum  of  money  paid  to  ^ 
them  by  M.,  and  thereafter  the  suit  was  dismissed  by  the  trustee,  h^Q[^ 
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was  not  entitled  to  commtssions  on  the  consideration  of  the  compxomlM 
between  the  creditors  and  M.,  who  was  not  a  party  to  the  bankruptcy 
proceedings,  since  it  had  never  come  into  the  trustee's  possession,  had 
not  been  disbursed  by  him,  and  had  never  become  a  part  ot  the  bank* 
rnpt  estate* 

In  Bankruptcy. 

W.  E.  Moore  and  Durfee  &  Brown,  for  bankrupt 

Forbis  &  Evans,  for  creditors. 

KNOWLES,  District  Judge.  In  this  matter,  John  S.  Axtell,  the 
trustee  of  the  estate  of  the  bankrupts,  prays  for  a  review  of  the  de- 
cision of  Thompson  Campbell,  Esq.,  one  of  the  referees  in  bank- 
ruptcy of  this  court,  refusing  to  allow  to  the  said  Axtell  a  commis- 
sion at  the  rate  of  3  per  cent,  on  $4,500  alleged  to  have  been  re- 
ceived for  the  benefit  of  the  bankrupt's  estate.  The  facts  as  certi- 
iied  are  as  follows :  John  S.  Axtell  is  the  duly  appointed,  qualified, 
and  acting  trustee  of  the  estate  of  said  bankrupts,  Herman  and  John 
Kaiser,  who  had  theretofore  been  duly  adjudged  bankrupts.  In  due 
course  after  said  adjudication  in  bankruptcy,  Joseph  A.  Hyde  and 
James  H.  King  filed  their  claim  against  the  estate  of  said  bankrupts, 
proved  the  same,  and  it  was  allowed,  and  constituted  the  only  claim 
against  the  estate.  Thereafter,  upon  the  representation  and  request 
of  said  Hyde  &  King,  and  with  means  provided  by  them,  said  Axtell, 
as  trustee,  brought  suit  in  the  district  court  of  the  Third  judicial 
district  of  the  state  of  Montana,  in  and  for  the  county  of  Granite, 
against  M.  Kaiser,  John  Kaiser,  Jennie  Kaiser,  Herman  Kaiser, 
and  Mamie  Kaiser,  for  the  purpose  of  subjecting  certain  property 
held  in  the  name  of  M.  Kaiser,  Jennie  Kaiser,  and  Mamie  Kaiser 
to  the  payment  of  the  claims  proved  against  the  said  bankrupt  es- 
tate of  said  Herman  and  John  Kaiser,  upon  the  ground  that  the 
same  was  a  part  of  the  bankrupt  estate,  and  was  held  for  the  pur- 
pose of  cheating,  defrauding,  and  delaying  the  creditors  of  the  said 
bankrupt  estate.  Thereafter,  and  while  said  suit  was  still  pending 
and  undetermined  in  said  district  court,  the  said  Hyde  &  King,  in 
consideration  of  the  sum  of  $4,500  in  money,  and  the  transfer  of 
certain  real  estate  of  the  value  of  $500  by  one  M.  Kaiser  to  them 
(the  said  Hyde  &  King),  sold,  assigned,  and  transferred  unto  the 
said  M.  Kaiser  their  said  claim  against  the  bankrupt  estate,  and 
he  became  the  owner  thereof.  Thereafter,  upon  the  advice  of  his 
attorneys,  Messrs.  Forbis  &  Evans,  the  said  suit  hereinbefore  re- 
ferred to  was  dismissed.  Thereafter  the  said  Kaiser,  as  the  assignee 
of  the  claim  of  Hyde  &  King,  demanded  the  distribution  of  the 
bankrupt  estate,  and  payment  pro  rata  of  his  claim  out  of  the  assets 
of  the  bankrupt  estate.  Axtell,  as  trustee,  then  put  in  his  claim 
for  commissions  as  above  stated,  and  the  same  was  disallowed  by 
the  referee.  Axtell,  as  trustee  of  the  bankrupt  estate,  was  entitled 
only  to  such  commissions  upon  such  moneys  of  the  bankrupt  estate 
to  be  paid  as  dividends  as  pass  through  his  hands.  The  sum  of 
$4,500  herein  referred  to  was  never  received  by  said  trustee.  It 
was  the  fruit  of  a  compromise  effected  between  the  creditors,  Hyde 
&  King,  and  M.  Kaiser,  who  was  not  a  party  to  the  proceedings 
in  bankruptcy  pending  in  this  court;  and  never  having  come  into 
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the  possession  or  control  of  the  said  Axtell  as  trustee  of  the  bank- 
rupt -estate,  and  never  having  become  a  part  thereof,  and  never 
.having  been  disbursed  by  said  trustee,  a  claim  for  commissions  could 
not  attach  thereto,  and  he  was  not  entitled  to  recover  or  receive 
commissions  on  the  same. 

The  finding  of  the  referee  and  the  disallowance  of  the  claim  are 
sustained  and  affirmed. 


In  re  GERRT. 

(District  Court  B.  D.  PennsjlTanla.    January  13,  1002.) 

No.  672. 

1.  Bankbuptct— Claims  Payable  Out  of  Prooesds  of  SALs—LiEirs. 

Several  tracts  of  land  and  personal  property  of  a  baDkrupt  being  sold 
for  a  lump  sum,  and  the  sale  having  been  unanimously  agreed  to  at  a 
meeting  of  creditors,  of  which  claimant  had  notice,  his  municipal  claim, 
which  was  a  lien  on  one  of  the  tracts,  is  not  payable  out  of  the  proceeds; 
it  being  impossible  to  say  that  sufficient  money  to  pay  it  was  produced 
by  the  tract  bound  for  it 

8.  Same. 

A  sale  of  bankrupt's  property  being  made  subject  to  Incumbrances,  in- 
cluding Uens  for  municipal  claims,  and  the  sale  having  been  unanimously 
agreed  to  at  a  meeting  of  creditors,  of  which  claimant  had  notice,  his 
municipal  claim,  which  was  a  lien  on  one  of  the  tracts  sold,  is  not 
payable  out  of  the  proceeds,  but  his  remedy  is  against  the  land  alone. 

In  Bankruptcy.  Certificate  of  referee  disallowing  claim  of  Fred- 
erick Wilkins. 

John  Dickey,  Jr.,  for  trustee. 

William  Drayton,  for  creditor  Frederick  Wilkins. 

J.  B.  McPHERSON,  District  Judge.  The  claimant  is  the  owner 
of  a  municipal  lien  against  two  pieces  of  real  estate  formerly  be- 
longing to  the  bankrupt,  and,  the  property  having  been  sold  to 
Christopher  Fallon  for  cash,  payment  of  the  lien  is  asked  out  of  the 
proceeds  of  sale.  The  learned  referee  disallowed  the  claim  upon 
the  ground  "that  the  lien,  not  being  a  personal  obligation  of  the 
bankrupt,  is  not  collectible  from  the  estate."  Without  intimating 
an  opinion  upon  the  correctness  of  this  reason,  I  think  the  action 
of  the  referee  was  clearly  right  upon  another  ground.  The  land 
bound  by  the  lien  consists  of  two  among  twelve  pieces  of  realty 
belonging  to  the  bankrupt's  estate.  These  lots,  together  with  a 
large  amount  of  machinery  and  personal  property  of  various  kinds, 
including,  inter  alia,  book  accounts  and  bills  receivable,  were  sold 
by  the  trustees  under  a  referee's  order  of  sale  for  the  lump  sum 
of  $27,500.  This  sale  was  unanimously  agreed  to  at  a  meeting  of 
the  creditors,  of  which  meeting  the  claimant  had  notice ;  and  as  he 
did  not  object,  either  then  or  afterwards,  he  actually  or  presumably 
assented  to  what  was  done.  It  seems  clear  to  me,  therefore,  that 
even  if,  under  ordinary  circumstances,  his  lien  would  have  been 
discharged  by  a  referee's  sale  in  case  money  enough  was  produced 
by  the  two  lots  to  pay  the  lien,  it  is  impossible,  under  the  facts 
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in  hand,  to  determine  that  sufficient  money  was  produced  by  the 
land  that  was  bound  for  his  claim.  No  apportionment  of  the  price 
paid  is  possible.  This  condition  having  been  brought  about  by  the 
'  decision  of  the  creditors,  in  which  he  took  part,  to  sell  the  real  and 
personal  property  for  a  lump  sum,  it  is,  I  think,  evident  that  his 
claim  for  payment  out  of  this  sum  cannot  be  allowed. 

Moreover,  the  order  of  sale,  to  which,  also,  he  must  be  held  to 
have  assented,  declared  that  the  property  was  to  be  sold  subject 
to  incumbrances;  and  I  have  just  decided,  upon  Christopher  Fal- 
lon's petition  for  review,  that  "incumbrances"  include  a  lien  such 
as  the  exceptant  is  now  urging  for  payment.  For  this  reason,  also, 
I  think  the  claim  cannot  be  supported.  His  remedy,  by  his  own 
act,  continues  against  the  land,  and  against  the  land  alone. 
The  decision  of  the  referee  is  approved. 


In  re  GERRY. 

(District  Court,  B.  D.  Pennsylvania.    January  18,  1902.) 

No.  672. 

Sale  Subject  to  Incumbrances— Liens  for  Municipal  Claims. 

Liens  for  municipal  claims  and  taxes  are  ''incumbrances,'*  within  a 
sale  of  bankrupt's  property  "under  and  subject  to  the  incumbrances,  re- 
spectively, hereinbefore  mentioned";  the  petition  for  sale,  after  referring 
to  mortgages  and  ground  rents,  stating,  "There  are  also  unpaid  taxes 
and  water  rents  •  •  •  on  said  properties  •  •  •  some  of  the 
above-mentioned  properties  are  further  subject  to  municipal  claims." 

In  Bankruptcy.  Certificate  of  referee  disallowing  claim  of  Chris- 
topher Fallon. 

John  Dickey,  for  trustee. 

Edmund  Jones,  for  claimant  Christopher  Fallon. 

J.  B.  McPHERSON,  District  Judge.  Under  an  order  granted 
by  the  learned  referee,  the  entire  estate  of  the  bankrupt,  real  and 
personal,  was  sold  to  Christopher  Fallon  at  private  sale  for  the 
lump  sum  of  $27,500.  The  real  estate  comprised  12  lots  of  ground, 
upon  which  were  the  liens  of  mortgages,  ground  rents,  municipal 
claims,  and  taxes;  and  the  order  of  the  referee  e;xpressly  specified 
that  the  purchaser  should  take  the  property  "under  and  subject  to 
the  incumbrances,  respectively,  hereinbefore  mentioned."  Having 
been  obliged  to  pay  some  of  the  liens  for  municipal  claims  and 
taxes,  the  purchaser  now  insists  that  the  bankrupt's  estate  should 
repay  this  sum;  putting  the  claim  upon  the  ground  that  the  "in- 
cumbrances" to  which  the  order  of  sale  applied  were  simply  mort- 
gages and  ground  rents,  and  did  not  ihclude  liens  for  municipal 
claims  or  for  taxes.  This  contention  is  based  upon  the  language 
of  the  trustee's  petition  asking  for  the  order  of  sale,  but  I  agree 
with  the  learned  referee  that  the  language  does  not  properly  bear 
such  a  construction.  It  is  true  that  some  of  the  incumbrances  speci- 
fied in  the  petition  are  mortgages  and  ground  rents,  but  after  re- 
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ferring  to  these  the  trustee  at  once  proceeds  to  add  "that  there 
are  also  unpaid  taxes  and  water  rents  for  a  year  or  more  on 
said  properties,  *  ♦  *  [and]  that  some  of  the  above-mentioned 
properties  are  further  subject  to  municipal  claims";  and  the  or- 
der of  sale  thereupon  authorizes  a  deed  of  the  realty  to  be  made 
*'under  and  subject  to  the  incumbrances,  respectively,  herein-be- 
fore  mentioned."  The  deed  made  in  pursuance  of  this  order  con- 
veys the  property  "under  and  subject  to  the  several  incumbrances 
on  said  properties  above  described,  but  with  no  personal  liability 
on  the  part  of  the  said  Christopher  Fallon,  directly  or  by  implica- 
tion, for  the  payment  of  the  same  to  the  holders  of  the  said  in- 
cumbrances." There  is  nothing,  I  think,  in  the  petition,  the  order, 
or  the  deed, — certainly  there  is,  at  the  best,  too  little, — ^to  show  that 
the  distinction  now  sought  to  be  drawn  by  the  purchaser  between 
"incumbrances"  and  liens  was  intended  to  be  drawn ;  and,  of  course, 
unless  it  appear  clearly  that  the  word  "incumbrance"  is  used  in  a 
restricted  sense,  its  ordinary  meaning  should  prevail.  This  mean- 
ing includes  a  lien  for  a  municipal  claim  or  for  a  tax.  To  use  the 
language  of  the  supreme  court  of  Pennsylvania  in  Batley  v.  Foer- 
derer,  162 'Pa.  466,  29  Atl.  870: 

"An  incumbrance  has  been  correctly  defined  to  be  'every  right  to  or 
interest  in  the  land  which  may  subsist  in  third  persons  to  the  diminution 
of  the  value  of  the  land,  but  consistent  with  the  passing  of  the  fee  by 
the  conveyance.'  Rawle,  Ck>v.  §  25.  It  has  also  been  defined  as  'a  burden 
on  land  depreciative  of  its  value,  such  as  a  lien,  easement,  or  servitude, 
which,  though  adverse  to  the  interest  of  the  landholder,  does  not  conflict 
with  his  conveyance  of  the  land  In  fee.*  10  Am.  &  Eng.  Enc.  Law,  361,  and 
cases  there  cited." 

If,  therefore,  as  I  think,  the  purchaser  agreed  to  take  the  land 
subject  to  all  the  Hens,  he  should  be  held  to  his  contract.  Section 
64  of  the  bankrupt  act,  making  it  the  duty  of  the  trustee  to  pay 
all  taxes  legally  due  and  owing  by  the  bankrupt,  did  not  prevent 
the  purchaser,  as  between  himself  and  the  trustee,  from  taking  this 
duty  upon  his  own  shoulders.  Neither,  in  view  of  his  agreement 
to  jpay  the  liens,  is  he  in  any  position  to  insist  that  the  liens  were  dis- 
charged by  the  sale,  and  could  have  been  claimed  by  the  lienholders 
out  of  the  fund.  This  may  or  may  not  be  correct.  In  the  present 
controversy  between  the  purchaser  and  the  trustee,  what  concerns 
the  court  is  their  contract;  and,  having  determined  that  the  pur- 
chaser agreed  to  pay  these  liens,  he  cannot  escape  the  obligation 
of'  his  contract  by  urging  that  the  lienholders  might  have  insisted, 
but  did  not  insist,  upon  payment  out  of  the  fund.  Even  if  they 
had  successfully  insisted  upon  such  payment,  he  might,  under  his 
contract,  have  been  liable  to  make  good  the  sum  to  the  trustee. 

The  learned  referee  was  right  in  disallowing  the  claim. 
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In  re  BAIRD  et  al. 

(Dtetrlct  Court  E.  D.  Fennsylyania.    January  13,  1902.) 

No.  852. 

Trustees  in  Bankruptcy— Duty  to  Institute  Suits— Requiring  Indevnitt 
OF  Creditors. 

Thougb  a  trustee  in  bankruptcy  is  not  required  to  litigate  every  ques- 
tion called  to  his  notice  by  creditors,  however  frivolous  or  apparently 
lacking  in  support  be  cannot,  by  requiring  Indemnity  in  every  instance 
against. costs  and  expenses,  cast-tbe  risk  of  a  controversy  respecting  al- 
leged preferences,  etc.,  on  the  particular  creditor  requesting  him  to 
undertake  it 

In  Bankruptcy. 

Hazard  Dickson,  for  trustee. 

H.  Marian  Allen,  for  creditor  Camden  Nat.  Bank. 

J.  B.  McPHERSON,  District  Judge.  It  is  certainly  not  the  duty 
of  a  trustee  to  litigate  every  question  that  may  be  called  to  his 
notice  by  the  creditors,  however  frivolous  or  apparently*  lacking  in 
support  it  may  be.  On  the  other  hand,  he  should  not  be  permitted, 
by  requiring  indemnity  in  every  instance  against  the  costs  and  ex- 
penses of  a  suit,  to  cast  the  risk  of  controversy  upon  the  particular 
creditor  who  may  request  him  to  undertake  it.  A  general  rule  upon 
this  subject  would  be  very  difficult  to  la/  down,  and  I  shall  not 
essay  the  enterprise.  It  may  be  safely  said,  however,  that  if  a  trus- 
tee bears  in  mind  that  he  is  the  representative  of  the  estate  con- 
sidered as  a  whole,  is  bound  to  be  vigilant  and  attentive  in  advancing 
its  interests,  and  is  under  obligation  to  seek  to  carry  out  in  the 
strictest  good  faith  the  provisions  of  the  bankrupt  act  where  they 
seem  to  apply  plainly  to  the  estate  committed  to  his  charge,  he  is 
not  likely  to  go  far  wrong  in  doing,  or  in  refusing  to  do,  what  may 
be  asked  of  him  by  the  creditors.  In  doubtful  cases,  the  referee 
and  the  court  will  solve  his  perplexities. 

So  far  as  the  claims  under  discussion  are  concerned,  I  think  that 
the  trustee,  acting  for  the  estate,  should  see  to  it  that  the  alleged 
preferential  payments  be  investigated,  and  that  the  petitioning  cred- 
itor should  not  be  required  to  furnish  indemnity  against  the  expense 
of  a  possibly  unsuccessful  controversy. 


In  re  CHESAPEAKE  OYSTER  &  PISH  CO, 

(District  Court  D.  Colorado.    January  2,  1902.) 

Involuntary  Bankruptcy— Saloons  and  Restaurants. 

A  corporation  engaged  in  running  a  saloon  and  restaurant  Is  not  a 
"mercantile"  or  "trading"  corporation,  within  Bankr.  Act,  §  4b,  describ- 
ing corporations  which  may  be  adjudged  involuntary  bankrupts,  and  is 
not  subject  to  the  provisions  of  the  acti 

1  What  persons  are  subject  to  bankruptcy  law,  see  note  to  Mattoon  Nat 
Bank  v.  First  Nat  Bank,  42  C.  C.  A.  4. 
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Petition  for  Involuntary  Bankruptcy. 

Bicksler,  McLean  &  Bennett  and  S.  S.  Large,  for  petitioning  cred- 
itors. 

T.  J.  O'Donnell,  Milton  Smith,  and  Smith  &  Robinson,  for  the 
Chesapeake  Oyster  &  Fish  Company. 

HALLETT,  District  Judge  (orally).  The  amended  petition  reads 
as  follows  in  respect  to  the  business  of  the  corporation : 

•*The  Chesapeake  Oyster  and  Fish  Company,  a  Colorado  corporation,  is  a 
mercantile  and  trading  corporation  engaged  in  the  business  of  buying,  sell- 
ing, and  trading  in  liquors,  including  wine,  beer,  whisky,  and  other  bever- 
ages, both  intoxicating  and  not  intoxicating,  and  in  the  operation  of  a  res- 
taurant" 

In  respect  to  the  business  of  dealing  in  liquors,  it  is  not  stated 
that  it  is  a  wholesale  dealer,  and,  from  the  language  of  counsel  on 
both  sides  in  the  discussion  of  the  questions  arising  upon  the  argu- 
ment, I  suppose,  in  the  absence  of  an  allegation  that  it  is  a  whole- 
sale dealer,  we  are  at  liberty  to  accept  the  statement  of  counsel 
that  it  keeps  a  saloon  in  connection  with  a  restaurant;  that  is,  a 
place  where  liquors  are  sold  in  small  quantities  and  consumed  upon 
the  premises.  If  we  may  take  the  allegations  together,  that  the 
business  is  that  of  a*  saloon  and  restaurant,  it  is  most  like  the  busi- 
ness of  keeping  a  hotel.  In  a  restaurant  the  business  is  the  same 
as  a  hotel,  except  that  lodgings  are  not  furnished;  guests  are  fur- 
nished with  food  in  a  saloon  and  restaurant,  together  with  such  bev- 
erages as  they  are  inclined  to  take.  So  that  there  is  a  hotel  busi- 
ness without  the  feature  of  lodgings,  and  the  question  under  the  act 
is  whether  that  is  a  mercantile  or  trading  pursuit.  There  are  other 
terms  in  Bankr.  Act,  §  4b,  describing  corporations  which  may  be  sub- 
ject to  the  provisions  of  the  act,  but  these  terms  are  used  in  the  peti- 
tion. It  is  stated  in  the  petition  that  it  is  a  mercantile  and  trading 
corporation,  and  therefore  we  need  consider  only  those  terms.  I 
think  that  it  is  impossible  to  say  that  it  is  of  that  character.  Ordi- 
narily we  would  not  speak  of  a  hotel  business  or  a  saloon  business  as 
a  mercantile  or  trading  business. 

This  question  as  to  the  meaning  of  the  words  "mercantile"  and 
"trading"  is  much  'considered  in  the  case  of  In  re  New  York  &  W. 
Water  Co.,  3  Am.  Bankr.  R.  508,  98  Fed.  711.  That  was  a  petition 
filed  against  a  company  engaged  in  supplying  water  to  a  community, 
and  the  court,  after  reviewing  the  authorities  and  considering  at 
some  length  the  meaning  of  the  words  "merchant"  and  "trader," 
used  this  language : 

"In  view  of  the  above  definitions  and  precedents,  it  seems  to  me  a  strange 
and  unnatural  use  of  terms  to  describe  the  ordinary  business  of  a  water 
supply  company  as  a  'trading  or  mercantile  pursuit'  In  common  parlance, 
I  think  such  a  business  would  never  be  so  described;  and.  if  only  those 
corporations  are  subject  to  the  bankrupt  act  that  are  engaged  in  'trading  or 
mercantile  pursuits*  in  the  commonly  received  meaning  of  those  words,  I 
do  not  see  how  water  supply  companies  can  fairly  be  held  to  be  within  the 
act" 

Substitute  in  this  paragraph  the  words  "hotel  company"  for  "water 
supply  company,"  and  I  think  the  language  is  quite  as  applicable 
112  F.— 61 
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to  the  case  at  bar  as  it  was  in  the  case  under  consideration,  and 
here  reported.  : 

It  has  often  been  decided  that  a  mininj^  company  is  not  within 
the  terms  of  this  act ;  that  is  to  say,  it  is  not  a  manufacturing,  mer- 
cantile, or  trading  corporation.  In  re  Elk  Park  Min.  &  Mill.  Co., 
4  Am.  Bankr.  R.  131,  loi  Fed.  422,  In  re  Woodside  Coal  Co.,  5 
Am.  Bankr.  R.  586,  105  Fed.  56,  and  In  re  Keystone  Coal  Co.,  6 
Am.  Bankr.  R.  377,  3  N.  Bankr.  N.  938,  109  Fed.  872,  are  instances 
of  such  decisions,  and  there  are  other  cases  to  the  same  effect.  In 
some  one  of  these  cases  there  is  a  suggestion  which  seems  to  be  of 
force.  It  is  said  that  mining  companies,  it  is  believed,  were  con- 
sidered by  congress  in  passing  the  act  quite  as  much  as  printing 
and  publishing  companies  and  manufacturing  companies.  The  lat- 
ter are  enumerated  in  the  act  as  of  the  class  which  may  be  pro- 
ceeded against  in  bankruptcy.  Mining  companies  are  not  mentioned ; 
therefore  the  conclusion  is  very  strong  that  congress  did  not  intend 
to  bring  them  within  the  terms  of  the  act.  The  same  may  be  said 
of  hotel  companies.  The  country  is  full  of  hotel  companies.  If  con- 
gress had  intended  to  bring  them  within  the  terms  of  the  act,  they 
certainly  would  have  been  mentioned;  and,  as  to  the  saloons, 
there  can  be  no  reason  for  doiibt  as  to  them.  Certainly  congress 
knew  something  about  them,  and  if  it  was  intended  that  they  should 
have  the  benefit  of  the  act  they  would  have  been  mentioned. 

There  are  two  cases  which  may  support  this  petition,— one  is 
In  re  San  Gabriel  Sanatorium  Co.,  2  Am.  Bankr.  R.  408,  95  Fed. 
271 ;  and  another  is  In  re  Morton  Boarding  Stables,  5  Am.  Bankr. 
R.  763,  108  Fed.  791.  In  the  first  case  (that  in  2  Am.  Bankr. 
R.  408,  95  Fed.  271),  the  business  of  the  corporation  was  the  keep- 
ing of  a  sanatorium  where  the  sick  were  cared  for.  That  so  much 
resembles  a  hotel  that  we  may  say  it  falls  within  the  same  category 
as  restaurants.  The  other  (the  Morton  Boarding  Stables)  was  that 
of  keeping  a  livery  stable,  and  the  care  of  beasts  is  not  so  very 
different  from  the  care  of  men  in  a  hotel, — ^there  is  some  difference, 
not  always  very  great,  in  respect  to  the  provender  that  is  provided 
for  each,  but  the  business  is  carried  on  in  much  the  same  way.  I 
regard  these  cases  as  not  sound  in  reason,  nor  in  the  result  reached ; 
therefore  I  feel  at  liberty  to  depart  from  them.  *  I  think  the  peti- 
tion states  no  case  against  the  Chesapeake  Oyster  &  Fish  Com- 
pany ;  in  other  words,  the  company  is  not  subject  to  the  provisions 
of  the  act  of  congress,  and  therefore  the  petition  must  be  dismissed. 


ROYSTON  et  al.  v.  WBIS. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    January  28,  1902.) 

No.  1,062. 

BAJrKBUPTCT— PaBTNERSHIP— lNDr7IDUAL  PETITION  OF  MbUBBR. 

A  firm  having  faUed  mere  than  eight  years  before  a  member  thereof 
petitioned  individually  to  be  adjudged  a  banlcrupt,  and  more  than  nine 
years  before  the  other  partner  was  cited,  without  any  proof  of  bank- 
ruptcy, rule  on  the  latter  to  show  cause  why  he  and  the  partnership 
should  not  be  adjudged  bankrupt  is  properly  discharged. 
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Appeal  from  District  Court  of  the  United  States  for  the  Eastern 
District  of  Texas. 

George  E.  Mann,  for  appellants. 
J.  Z.  H.  Scott,  for  appellee. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

PER  CURIAM.  In.1891  the  firm  of  Weis  Bros.,  composed  of 
Robert  Weis  and  Albert  Weis,  merchants  in  Galveston,  Tex.,  failed 
in  business.  The  failure  was  followed  with  an  assignment  in  favor 
of  creditors  under  the  Texas  statutes,  which  assignment  was  in  due 
course  administered,  and  the  assets  of  Weis  Bros,  consumed,  and  the 
affairs  of  the  partnership  more  or  less  liquidated  and  settled.  In  De- 
cember, 1899,  Albert  Weis  petitioned  individually,  and  for  himself 
alone,  to  be  adjudged  a  bankrupt.  The  facts  in  question  in  the  pend- 
ing case  were  shown  by  the  report  of  the  referee  as  follows : 

"At  tbe  first  meeting  of  tbe  creditors  of  said  Albert  Weis,  bankrupt,  held 
on  December  30th,  1899,  the  bankrupt  was  duly  sworn  by  the  referee,  and 
examined  by  Judge  Geo.  E.  Mann,  attorney  for  creditors.  The  schedule  of 
the  bankrupt  shows  that  all  property  owned  by  him  when  the  petition  was 
filed  is  exempt  under  the  laws  of  Texas,  except  claims  due  the  rid  firm  of 
Weis  Bros.,  composed  of  the  bankrupt  and  his  brother,  Robert  Weis,  which 
are  estimated  at  the  nominal  sum  of  $300,000,  but  are  shown  by  the  schedule 
to  be  barred  by  limitation,  and  worthless.  On  January  5th,  1900,  a  contest 
of  the  schedules  was  filed  by  Judge  Mann,  as  attorney  for  several  creditors, 
whose  claims  were  duly  proved  on  January  29th.  January  8th  the  bankrupt 
filed  his  petition  for  discharge,  and  tiie  hearing  was  set  for  January  29th, 
when  the  creditors  appeared  by  their  attorney,  and  gave  notice  of  opposition 
to  the  discharge.  The  creditors  were  given  until  February  12th  to  file  their 
specifications.  February  5th  the  creditors  requested  of  the  referee  an  ex- 
amination of  the  bankrupt,  which  was  r.verruled,  because  the  bankrupt  had 
been  fully  examined  at  the  first  meeting,  and  could  be  again  examined  on 
the  hearing  of  the  opposition  to  the  discharge.  February  10th  the  specifi- 
cations in  opposition  to  the  discharge  were  filed,  and  on  February  12th  the 
bankrupt  filed  his  answer  thereto.  February  12th  the  creditors  demanded 
a  Jury,  which  demand  was  overruled,  and  at  the  request  of  the  creditors* 
attorney  the  question  was  certified  to  his  honor.  Judge  Bryant,  who  also 
overruled  the  request,  holding  that  a  Jury  trial  of  the  grounds  of  opposition 
to  the  discharge  was  not  allowed  by  the  bankrupt  law.  February  22d  was 
filed  by  the  creditors  a  request  of  the  referee  to  rule  on  the  issues  of  law 
presented  in  the  specifications  of  opposition  to  the  discharge,  and  asking 
that  Robert  Weis,  a  resident  of  Galveston,  and  a  member  of  the  old  firm 
of  Weis  Bros.,  be  cited  to  appear  as  a  party.  The  referee  overruled  this 
request,  holding  that  whether  Robert  Weis  was  a  necessary  party  could  not 
be  determined  until  it  was  ascertained  whether  there  were  any  assets  of 
Weis  Bros.,  and  tiiat  all  questions  of  law  involved  would  properly  come  up 
on  the  hearing  of  the  opposition  to  tiie  discharge.  The  hearing  was  set  for 
April  16th,  and  the  parties  in  interest  duly  notified.  April  7th  the  creditors 
filed  exceptions  to  a  hearing  by  the  referee  under  the  orders  of  the  Judge, 
because  the  Judge  alone  could  hear  the  opposition,  and  because  a  writ  of 
error  from  the  order  of  the  Judge  refttsing  a  Jury  trial  was  pending.  These 
exceptions  were  overruled  by  the  referee,  and  the  evidence  was  heard  on 
April  16th  and  taken  down  by  a  stenographer,  and  has  been  duly  filed. 
Having  heard  the  evidence  and  argument  of  counsel,  the  referee  overruled 
all  the  grounds  of  opposition.  During  the  progress  and  at  the  close  of  the 
hearing,  the  attorney  for  the  creditors  asked  for  an  order  requiring  the 
bankrupt  to  produce  the  books  of  Weis  Bros.,  and  to  make  Robert  Weis  a 
party  to  the  bankruptcy  proceeding.  In  this  connection  the  fact  is  stated 
that  the  bankrupt's  schedule  B,  after  giving  the  exempt  property,  states  an 
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follows:  'Open  accounts,  promissory  nates,  accepted  drafts,  lodgments,  as 
appear  in  the  commercial  books  of  Wels  Bros.,  amounting  to  the  sum  of 
about  $300,000,  as  will  more  fully  appear  in  said  commercial  books,  being 
for  goods  sold  to  the  several  parties  by  the  firm  of  Weis  Bros.,  the  said 
claims  being  barred  by  limitation,  and  worthless.'  The  books  referred  to 
have  never  been  filed  or  produced.  The  request  to  require  the  bankrupt  to 
produce  the  books  was. refused,  because  the  testimony  showed  that  the 
bankrupt  did  not  have  the  books  in  his  possession,  and  tliat  it  was  at  least 
uncertain  whether  the  books  were  in  Galveston,  or  could  be  produced,  and, 
further,  because  it  was  clearly  shown  that  all  the  debts  due  the  old  firm  of 
Weis  Bros.,  which  failed  in  1891,  were  barred  and  worthless,  so  that  the 
books,  if  produced,  would  not  be  material  evidence.  The  request  to  make 
Robert  Weis  a  party  was  refused,  because  the  evidence  showed  that  the 
partnership  of  Weis  Bros,  had  no  assets^  and,  being  without  assets,  it  was 
not  essential  to  the  discharge  of  Albert  Weis  that  the  other  member  of  the 
partnership  shculd  be  a  party  in  bankruptcy.  Had  Weis  Bros,  any  assets 
to  administer,  then  it  would  be  proper  for  the  partnership,  or  all  members 
of  it,  to  be  brought  into  the  proceeding.  Here  the  partnership  had  been 
dissolved  about  eight  years  prior  to  the  filing  of  the  petition  in  bankruptcy, 
and  the  evidence  showed  that  it  is  without  assets.  The  bankrupt,  under 
section  14  of  the  bankrupt  law,  is  entitled  to  a  discharge,  unless  he  has  com- 
mitted an  offense  punishable  by  imprisonment,  or,  with  fraudulent  intent  to 
conceal  his  true  financial  condition,  and  in  contemplation  of  bankruptcy, 
has  destroyed,  concealed,  or  failed  to  keep  books  of  account  or  records  from 
which  his  true  condition  might  be  ascertained;  and  the  opposing  creditors, 
on  whom  the  burden  of  proof  rests,  have  failed  to  show  facts  which,  under 
the  law,  can  defeat  the  discharge.  The  referee  therefore  respectfully  recom- 
mends that  the  discharge  be  granted.  The  creditors  duly  excepted  to  the 
overruling  of  their  grounds  of  opposition,  and  to  all  the  referee's  rulings. 
These  conclusions,  together  with  the  papers  In  the  cause  and  the  steno- 
graphic report  of  the  evidence,  are,  therefore,  certified  to  Hon.  D.  B.  Bryant, 
judge  of  said  court,  for  his  action  in  the  premises.  J.  B.  Burnett,  Referee 
in  Bankruptcy.    Houston,  May  10,  1900." 

Exceptions  were  taken  by  the  creditors  to  this  report,  and  on  the 
hearing  the  following  order  was  entered: 

'*0n  this  16th  day  of  June,  1900,  came  on  to  be  heard  before  the  district 
court,  in  special  session,  the  application  of  the  said  bankrupt  for  discharge 
in  bankruptcy,  together  with  the  specifications,  in  opposition  thereto,  of 
John  E.  Gale,  Lawrence  &  Co.,  Geo.  M.  Goburn  &  Co.,  and  other  opposing 
creditors,  who  are  creditors  of  the  firm  of  Weis  Bros.,  of  which  bankrupt 
is  a  member,  his  copartner  being  Robert  Weis,  a  resident  of  the  city  and 
county  of  Galveston,  state  of  Texas;  and  it  appearing  to  the  court  that 
Albert  Weis  has  reported  in  schedule  of  assets  'open  accounts,  promissory 
notes,  accepted  drafts,  judgments  as  appear  in  the  commercial  books  of 
Weis  Bros.,  amounting  to  the  sum  of  about  $:i00,000,  as  will  more  fully 
appear  in  said  commercial  books,  being  for  the  goods  sold  to  several  parties 
by  the  firm  of  W>Is  Bros.,  the  said  claim  being  barred  by  limitation  and 
worthless';  and  it  appearing  that  the  Items  of  said  assets  reported  by  bank- 
rupt as  worthless  have  not  been  itemized,  and  that  the  bankrupt  has  not 
scheduled  or  produced  the  commercial  books  of  the  said  firm  of  Weis  Bros., 
the  matter  is  refeired  back  to  the  referee,  and  said  Albert  Weis  is  ordered 
to  itemize  said  $300,000  lump  sum,  giving  names  of  debtors;  amounts  re- 
spective due,  and  as  to  how  the  items  are  now  represented,  by  Judgment 
or  otherwise;  also  that  the  said  Albert  Weis  amend  his  schedules  and  make 
schedules  of  the  commercial  books  of  the  firm  of  Weis  Bros.,  in  use  at  the 
time  the  said  firm  indebtedness  of  $311,000  and  over  reported  owing  was 
incurred,  and  also  schedule  new  ledger  No.  8,  shown  to  be  a  condensation 
of  said  books  made  for  said  firm  for  convenience  of  collection  in  January. 
1893,  and  that  said  bankrupt  estate  have  a  trustee  therefor  appointed  by 
the  referee,  and  that  said  Albert  Weis  turn  over  to  said  trustee  said  books, 
including  said  new  ledger  No.  3;  and  it  further  appearing  that  Robert  Weis 
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Is  a  resident  of  this  federal  Judicial  district,  and  that  until  said  Robert  Wds 
be  cited  at  the  Instance  of  said  Albert  Weis  to  appear  and  show  cause,  if 
any,  why  he,  as  a  partner  of  Albert  Weis  and  a  member  of  said  firm  of  Weis 
Bros.,  should  not  be  adjudged  a  bankrupt  and  that  the  referee  take  such 
further  steps  in  the  premises  as  necessary  for  the  adjudication  in  bankruptcy 
of  said  firm  and  the  administration  thereof,  and  tiiat  this  reference  back 
be  without  prejudice  to  Albert  Weis  to  at  proper  time  make  application,  as 
an  individual  and  as  member  of  said  firm,  for  a  discharge,  when  he,  Albert 
Weis,  has  Robert  Weis  cited  in  this  case  for  an  adjudication  of  firm  of  Weis 
Bros,  as  bankrupts.    D.  E.  Bryant,  Judge." 

Thereupon  Robert  Weis  was  cited  by  the  referee  in  a  general 
way  to  show  cause  why  the  partnership  of  Weis  Bros.,  and  himself 
as  a  member  of  said  partnership,  should  not  be  adjudged  a  bank- 
rupt. Robert  Weis  answered,  demurring  to  the  jurisdiction,  on  the 
ground  that  there  were  no  pleadings  or  allegations  showing  that 
either  he  himself  or  the  firm  of  Weis  Bros,  had  committed  an  act 
of  bankruptcy.  On  the  hearing  of  this  matter,  the  referee  made  the 
following  report: 

'To  Hon.  David  E.  Bryant,  Judge  of  Said  Court:  I,  the  undersigned  ref- 
eree of  said  court,  respectfully  report  that,  pursuant  to  your  order  heretofore 
made  at  Galveston,  I  cited  Robert  Weis,  of  Galveston,  who  with  the  bank- 
rupt, Albert  Weis,  constituted  the  late  partnership  of  Weis  Bros.,  to  appear 
befi  re  me,  and  show  cause  why  he  and  the  partnership  of  Weis  Bros,  should 
not  be  adjudged  bankrupt,  and  also  why  he  should  not  deliver  in  court  all 
books  in  his  possession  belonging  to  said  partnership;  that  due  answer  to 
said  citation  and  order  was  filed  by  Robert  Weis,  and  same  is  hereto  an- 
nexed as  part  of  this  report.  That  said  answer  came  on  to  be  heard  before 
me  at  Galveston  on  February  4th,  1001,  J.  Z.  H.  Scott,  Esq.,  appearing  for 
Robert  Weis,  and  Geo.  E.  Mann,  Esq.,  for  the  creditors,  and  after  said  hear- 
ing I  am  of  the  opinion,  and  so  report,  that  the  first  clause  of  said  answer 
(objecting  that  this  court  is  without  jurisdiction  to  adjudge  said  Robert 
Weis,  or  the  partnership  of  Weis  Bros.,  bankrupt,  or  to  make  any  order 
touching  the  books  or  affairs  of  Weis  Bros.,  for  want  of  allegation  of  any 
act  of  bankruptcy  committed  by  them  or  either  of  them,  and  because  by 
law  and  by  the  bankruptcy  of  Albert  Weis,  the  other  partner  in  said  firm 
of  Weis  Bros.,  the  afiPalrs  of  said  partnership  are  remitted  to  the  exclusive 
deposition  of  said  Robert  Weis),  shows  suffldent  cause  why  this  court 
should  not  adjudge  said  Robert  Weis,  or  said  partnership  of  Weis  Bros., 
bankrupt,  and,  there  being  no  allegation  that  said  Robert  W^eis  or  said 
partnership  of  Weis  Bros,  have  committed  any  act  of  bankruptcy,  it  is  my 
opinion,  and  I  respectfully  report,  that  neither  Robert  Weis  nor  the  part* 
nership  of  Weis  Bros,  should  be  adjudged  bankrupt,  and  that  this  court 
should  make  no  order  touching  their  books  or  other  affairs,  and  that  by  law 
and  the  bankruptcy  of  said  Albert  Weis  such  books  and  other  affairs 
should  be  and  are  remitted  to  the  exclusive  management  and  control  of  said 
Robert  Weis,  for  want  of  his  consent  to  their  administration  in  bankruptcy. 
To  this  ruling  the  creditors  duly  excepted.  If  insolvency  is  of  itself  an  act 
of  bankruptcy,  the  partnership  should  be  adjudged  bankrupt,  but  if  in  this 
case  allegation  and  proof  of  an  act  of  bankruptcy  be  essential  to  authorize 
an  involuntary  adjudication,  then  the  adjudication  should  not  be  made. 
The  question  is  respectfully  certified  to  your  honor.  J.  R.  Burnett,  Referee 
In  Bankruptcy.    February  18th,  1901." 

The  matter  again  being  brought  before  the  judge,  the  following 
order  was  entered: 

"It  is  ordered,  adjudged,  and  decreed  that  the  said  order  and  report  of 
the  referee  be,  and  the  same  are  hereby,  in  all  things  ratified,  confirmed, 
and  adopted;  that  the  said  rule  and  order  for  the  said  Robert  Weis  to  show 
cause  why  he  and  the  said  partnership  should  not  be  adjudged  bankrupt 
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and  also  whjr  he  dhonld  not  deliver  into  tbiltf  court  all  the  books  in  hia  poo- 
session  belonging  to  said  partnership,  be  and  the  same  is  hereby  discharged 
and  vacated,  and  that  the  books  and  other  affairs  of  said  partnership  be 
and  ar^  remitted  to  the  management  and  control  of  said  Robert  Wels,  for 
want  of  his  consent  to  their  administration  in  bankruptcy,  and  that  said 
Robert  Weis,  and  said  partnership  of  Weis  Bros.,  be  hence  discharged  with- 
out day,  and  have  and  recover  his  costs  of  and  against  said  trustee  and  said 
creditors  of  said  Albert  Weis." 

As  the  firm  of  Weis  Bros,  failed  over  eight  years  before  Albert 
Weis  petitioned  individually  to  be  adjudged  a  bankrupt,  and  more 
than  nine  years  before  Robert  Weis  was  cited  without  proof  of  any 
act  of  bankruptcy,  we  find  no  error  in  the  decree  appealed  from. 

We  do  not  find  it  necessary  to  determine  what  effect  the  adjudica- 
tion of  Albert  Weis  as  a  bankrupt  should  have  upon  the  firm  of 
Weis  Bros,  and  the  other  partner  if  the  failure  had  been  recent,  or 
if  partnership  assets  had  been  shown  to  be  in  existence. 

The  decree  appealed  from  is  affirmed. 


In  re  JEMISON  MERCANTILE  00. 

VAN  DBRVBER  v.  PHILLIPS  &  BUTTORFF  MFG.  CO.  et  al. 

(Circuit  Court  of  Appeals.  Fifth  Circuit    January  21,  1902.) 

No.  1.047. 

L  Bankruptcy— Dismissal  of  Procbkdinqs— Review  of  Order— Procedure 
— Review— Parties. 

Where  a  creditors*  petition  for  an  adjudication  of  bankruptcy  has 
been  dismissed,  and  several  other  creditors  Join  in  a  petition  for  a  rein* 
statement  of  the  proceedings,  one  of  such  creditors  may  petition  for  re- 
view of  the  order  denying  their  petition,  without  being  Joined  by  the 
others,  under  the  banlcruptcy  act  (section  24b),  providing  that  the  sev- 
eral circuit  courts  of  appeal  shall  have  Jurisdiction  in  equity  to  review 
in  matters  of  law  the  proceedings  of  inferior  courts  of  bankruptcy,  and 
that  such  powers  shall  be  exercised  on  due  notice  and  petition  by  any 
party  aggriev«»d;  such  proceedings  for  review  not  being  governed  by  the 
rules  relating  to  appeals.i 

2.  Same— Notice  to  Creditors— Order  of  Dismissal- Vai.tditt. 

Where,  after  a  creditors'  petition  for  an  adjudication  of  bankruptcy 
Is  filed,  but  before  adjudication  thereon,  the  assignee  of  all  the  petition- 
ing creditors  asks  that  the  proceedings  be  dismissed,  and  the  record 
does  not  disclose  any  other  creditors,  an  order  granting  such  request 
is  not  void,  though  there  be  other  creditors,  and  no  notice  to  creditors 
is  given  as  prescribed  in  Bankruptcy  Act,  §§  58a,  59g,  providing  that 
creditors  shall  have  10  days'  notice  by  mail,  to  their  addresses  as  they 
appear  in  the  list  of  creditors,  or  as  afterwards  filed  with  the  papers  in 
the  case,  of  the  proposed  dismissal  of  the  proceedings,  prescribing  the 
manner  of  notice,  and  providing  that  an  involuntary  petition  shall  not 
be  dismissed  by  the  petitioners  until  after  notice  to  the  creditors. 

8L  8ame-t-Rein8tatement  of  Proceedings— Diligrncb-Unbeasonable  Delay. 

Where  a  creditors'  petition  that  their  debtor  be  adjudged  a  bankrupt 

is  dismissed  at  their  request,  and  other  creditors  wait  one  year  before 

filing  a  petition  to  reinstate  such  proceedings,  the  delay  is  unreasonable, 

and  th»  application  should  be  denied. 

1  Appeal  and  review  in  bankruptcy  cases,  see  note  to  In  re  Eggcrt,  43  CL 
a  A.  9. 
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Petition  for  Revision  of  Orders  of  the  District  Court  of  the  United 
States  for  the  Middle  District  of  Alabama. 

W.  W.  Howe,  for  petitioner. 
Gordon  Macdonald,  for  respondents. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

McCORMICK,  Circuit  Judge.  On  December  29,  1899,  the  Jemi- 
son  Mercantile  Company,  a  corporation  then  existing  under  the 
laws  of  the  state  of  Alabama,  and  doing  b«siness  in  Chilton,  county, 
in  that  state,  made  a  general  assignment  for  the  benefit  of  its  cred- 
itors to  one  Joseph  P.  Van  Derveer,  who  thereupon  accepted  the 
assignment,  and  took  possession  of  the  property  and  assets  of  the 
company,  and  proceeded  'to  administer  the  same  *  in  the  chancery 
court  of  Chilton  county  according  to  the  course  of  proceeding  in 
equity  prescribed  by  the  statutes  of  that  state.  On  February  13, 
1900,  three  certain  creditors  of  the  company  filed  their  petition  in 
the  district  court  for  the  Middle  district  of  Alabama,  in  due  form, 
praying  that  the  company  might  be  adjudged  a  bankrupt.  Their 
petition  showed  that  they  had  provable  claims  against  the  com- 
pany amounting  to  the  sum  of  $2,800.  On  the  same  day  they  filed 
their  petition,  representing  that  it  was  dangerous  to  the  interests 
of  the  creditors  of  the  company  to  permit  its  assets  to  remain  in 
the  hands  of  the  assignee  during  the  pendency  of  their  applica- 
tion to  have  the  company  adjudged  a  bankrupt,  and  that  it  was 
absolutely  necessary  for  the  preservation  of  the  assets  of  the  com- 
pany to  have  a  receiver  appoi^ited  to  take  charge  of  the  same, 
upon  which  application  the  court  on  the  same  day  (February  13, 
1900)  made  its  order  appointing  a  receiver  to  hold  and  preserve 
the  assets  of  the  company  until  the  further  orders  or  decrees  of  the 
court,  and  to  take  all  steps  in  the  premises  that  might  be  necessary 
to  preserve  said  assets,  and  to  prevent  a  loss  and  sacrifice  pi  the 
same.  On  February  24,  looo,  the  following  notice  was  filed  in 
the  bankrupt  cause,  signed  by  Lane  &  White,  who  were  the  attor- 
neys of  the  petitioning  creditors,  namely: 

'•Birmingham,  Ala.,  February  19th.  1900. 

"Capt  J.  W.  Dimmlck,  Clerk,  Montgomery,  Ala. — ^Dear  Sir:  We  beg  to 
notify  you  that  Mr.  W.  E.  Pitts,  of  Montgomery,  Ala.,  has  purchased  the 
claims  of  J.  S.  Reeves  &  Co.,  Everett  Ridley,  Ragan  &  Co.,  and  May  & 
Thomas  Hardware  Company,  the  petitioners  who  filed  In  your  court  last 
Tuesday  a  petition  to  have  the  Jemison  Mercantile  Company  declared  a 
bankrupt;  and  therefore  our  connection  with  said  claims  and  the  prose- 
cution of  said  petition  has  ceased,  and  Mr.  W.  B.  Pitts  will  be  authorized 
to  carry  on  the  litigation  by  and  through  his  own  attorney;  It  being  under- 
stood, however,  that  any  action  they  may  take  In  the  premises  Is  to  be  by 
and  with  the  consent  of  the  United  States  court  for  the  Middle  district  of 
Alabama." 

On  the  same  day  (February  24,  1900)  the  district  court  entered 
the  following  order  in  the  cause : 

"On  motion  of  Wm.  A.  Collier,  attorney  for  W.  B.  Pitts,  to  whom  the  In- 
terest of  all  the  petitioning  creditors  has  passed,  the  appointment  herein 
of  J.  R.  P.  Durham  as  receiver  of  the  Jemison  Mercantile  Company,  It  Is 
ordered  by  the  court,  be,  and  the  same  Is  hereby,  revoked  and  set  aside. 
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^ud  the  order  of  seizure  made  in  this  cause  be/ and  the  same  Is  hereby,  set 
aside.    This  the  24th  day  of  February,  1900." 

On  March  31,  1900,  the  court  made  this  order  in  the  cause: 

•  "Upon  the  petition  of  W.  E.  Pitts,  by  his  attorney,  Wm.  A.  GoUier,  this 
day  filed  in  the  above-stated  cause  In  said  court,  it  is  hereby  ordered  and 
adjudged  by  the  court  that  the  petition  of  J.  S.  Reeves  ^  Co.  et  al.,  to  have 
the  Jemison  Mercantile  Company,  a  corporation,  declared  a  bankrupt,  be, 
and  the  same  is  hereby,  dismissed  out  of  said  court" 

The  petition  for  revision  shows,  and  it  is  not  disputed,  that  at 
the  time  this  order  was  •entered  no  answer  had  been  filed  to  the 
petition  of  the  creditors  who  had  asked  to  have  the  company  de- 
clared a  bankrupt;  that  no  creditors  except  those  petitioners  were 
before  the  court,  and  that  nothing  further  was  done  in  the  court 
in  that  cause  by  any  one  until  March  23,  1901,  when  four  certain 
persons,  claiming  to  be  creditors  of  the  Jemison  Mercantile  Com- 
pany, filed  a  petition  in  the  court  showing  that  they  had  claims 
amounting  in  the  aggregate  to  $312.88;  that  there  were  other  out- 
standing creditors  of  the  company,  and  that  the  aggregate  amount 
due  these  petitioners  and  the  other  creditors  was  more  than  $900 ; 
that  the  other  creditors  referred  to  "will  hereafter  join  in  this  peti- 
tion" ;  that  the  petitioners  and  the  other  creditors  referred  to  were 
such  creditors  of  the  mercantile  company  at  the  time  of  the  filing 
of  the  petition  for  involuntary  bankruptcy  by  the  three  creditors 
who  presented  the  same  on  I^ebruary  13,  1900;  that  the  receiver 
then  appointed  never  took  possession  of  any  of  the  assets  of  the 
alleged  bankrupt;  that,  within  a  short  time  after  the  filing  of  that 
petition  and  the  appointment  of  the  receiver,  the  petitioning  cred- 
itors transferred  their  claims  to  one  W.  E.  Pitts,  to  whom  they 
transferred  the  control  and  direction  of  the  bankruptcy  proceed- 
ings instituted  by  them ;  that  this  transferee  petitioned  the  court  to 
dismiss  the  proceedings ;  that  none  of  these  petitioners  were  given 
any  notice  of  this  application  to  dismiss  the  proceedings;  that  the 
assignee  in  the  general  assignment  charged  to  be  the  act  of  bank- 
ruptcy took  possession  of  all  the  assets  of  the  mercantile  company, 
of  the  value  of  $10,000;  that  he  is  now  in  possession  of  the  same, 
or  in  control  thereof,  and  that  he  will  proceed  to  administer  on 
these  assets,  and  distribute  the  proceeds  thereof,  unless  restrained 
by  some  appropriate  order  of  the  bankruptcy  court.  These  peti- 
tioners further  charged  that  the  facts  under  which  the  proceedings 
were  dismissed  will  show  that  the  same  were  procured  by  persons 
who  entered  into  some  combination  by  which  they  might  obtain 
an  advantage  over  the  petitioners  and  other  creditors  of  the  mer- 
cantile company.  The  premises  considered,  the  petitioners  prayed 
the  court  to  set  aside  and  vacate  the  order  dismissing  the  proceed- 
ings for  involuntary  bankruptcy  against  the  Jemison  Mercantile 
Company;  that  the  cause  be  reinstated  in  the  bankruptcy  court, 
and  the  petitioners  allowed  to  prosecute  that  proceeding  to  effect. 
They  prayed,  also,  for  an  order  restraining  J.  P.  Van  Derveer  from 
making  any  disposition  of  the  money,  assets,  books,  accounts,  and 
papers  which  have  come  into  his  hands  as  assignee  of  the  Jemison 
Mercantile  Company;  that  he  be  ordered  to  deliver  all  such  assets. 
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including  all  books,  accounts,  notes,  and  papers  of  the  Jemison 
Mercantile  Company  which  came  into  his  hands  as  such  assignee, 
to  the  receiver  to  be  appointed  by  the  court.  They  prayed  that 
due  notice  of  the  filing  of  this  petition  be  issued,  directed  to  the 
Jemison  Mercantile  Company,  W.  E.  Pitts,  and  J.  P.  Van  Derveer, 
giving  the  residence  of  each,  requiring  them,  and  each  of  them, 
to  answer  this  petition.  The  notice  prayed  was  given  to  J.  P.  Van 
Derveer,  the  petitioner  for  revision  herein.  He  appeared  and  sub- 
mitted 12  grounds  of  demurrer  to  the  petition  of  the  Phillips  & 
Buttorff  Company  and  others,  presented  on  March  23,  1901,  of 
which  a  summary  has  just  been  given.  We  do  not  deepi  it  neces- 
sary to  set  out  these  grounds  in  detail.  They  submit,  substantially, 
that  the  allegations  in  the  petition  are  too  vague  and  indefinite  to 
enable  the  defendant  to  intelligently  join  issue  thereon;  that  the 
petition  failed  to  show  any  legal  grounds  why  the  proceedings  in 
bankruptcy  should  be  reinstated ;  that  the  petition  showed  that  the 
petitioners  were  not  entitled  to  notice  of  the  application  to  dis- 
miss the  proceedings,  and  does  not  sl^ow  that  the  dismissal  was 
wrongful,  but  shows  that  the  proceedings  were  dismissed  by  the 
joint  action  of  every  creditor  of  the  Jemison  Mercantile  Company, 
as  far  as  was  disclosed  by  the  petition  or  any  of  the  papers  or  rec- 
ords in  the  cause,  and  that  all  such  creditors  joined  in  the  action 
for  the  dismissal  of  the  proceedings;  that  the  amount  owing  to 
these  petitioners  is  not  sufficient  to  give  the  court  jurisdiction  in 
bankruptcy,  or  to  reinstate  the  petition  dismissed.  The  court  of 
bankruptcy  overruled  the  demurrer  in  all  things,  ajid  ordered  that 
the  party  respondent  to  said  petition,  who  had  appeared  in  response 
to  the  order  of  the  court  made  on  said  petition,  to  wit,  J.  P.  Van 
Derveer,  "be,  and  he  is  hereby,  allowed  until  the  20th  day  of  April, 
1901,  to  file  an  answer  to  said  petition."  This  order  appears  to 
have  been  made  on  the  5th  of  April,  1901.  The  petition  for  revi- 
sion shows  that  after  the  court  had  overruled  the  demurrer,  but 
on  the  same  day,  the  petitioners  presented  to  the  court  an  amend- 
ment, and  asked  its  allowance,  to  the  allowance  of  which  the  peti- 
tioner objected,  but  the  court  overruled  the  objection  and  allowed 
the  amendment  to  be  made.  By  this  amendment  eight  other  per- 
sons asked  the  court  to  be  allowed  to  join  in  the  petition  of  Phil- 
lips &  ButtorflF  Manufacturing  Company  et  al.,  and  to  be  allowed 
to  be  petitioners  in  said  matter,  alleging  that  all  of  them  were  cred- 
itors of  the  Jemison  Mercantile  Company  on  the  31st  day  of  March, 
1900;  setting  out  the  amounts  of  their  respective  claims,  aggre- 
gating $754.05. 

The  respondents  submit  that  this  proceeding  is  an  appeal  from  a 
judgment  of  the  district  court,  that  it  is  subject  to  the  regulations 
affecting  appeals  generally,  and  that  it  is  brought  by  only  one  of 
the  persons  who  were  made  defendants  in  the  respondents'  proceed- 
ing in  the  district  court,  without  there  having  been  a  summons 
and  severance  as  to  the  other  parties  against  whom  relief  was  asked 
and  for  whom  notice  was  prayed;  citing  the  recognized  leading 
cases  of  Masterson  v.  Herndon,  10  Wall.  416,  19  L.  Ed.  953;  Terry 
v.  Abraham,  93  U,  S.  38,  23  L.  Ed.  794;    Hardee  v.  Wilson,  146 
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U.  S.  179/13  Sup.  Ct.  39,  36  L.  Ed.  933;  and  Inglehart  v.  Stans- 
bury,  151  U.  S.  68,  14  Sup.  Ct.  237,  38  L.  Ed.  76.  We  do  not  con- 
sider the  proceeding  as  subject  to  the  rules  and  limitations  affect- 
ing such  appeals  as  those  to  which  the  cases. cited  refer.  Section 
24b  provides: 

"The  several  circuit  courts  of  appeal  shall  have  Jurisdiction  In  equity, 
either  interlocutory  or  final,  to  superintend  and  revise  in  matter  of  law  the 
proceedings  of  the  several  inferior  courts  of  banliruptcy  within  their  juris- 
diction. Such  power  shall  be  exercised  on  due  notice  and  petition  by  any 
party  aggrieved." 

The  respondents  rely  on  sections  58a  and  59g  to  support  their 
contention  that  the  district  court  was  without  jurisdiction  %o  dismiss 
the  proceedings  without  having  given  them  notice  thereof.  The 
first  of -these  sections  provides  that  "creditors  shall  have  at  least 
ten  days'  notice  by  mail,  to  their  respective  addresses  as  they  ap- 
pear in  the  list  of  creditors  of  the  bankrupt,  or  as  afterward  filed 
with  the  papers  in  the  case  by  the  creditors,  unless  they  waive  no- 
tice in  writing,  of  *  ♦  *  (8)  the  proposed  dismissal  of  the  pro- 
ceedings." It  is  provided  in  paragraph  "b":  "Notice  to  creditors 
of  the  first  meeting  shall  be  published.  *  ♦  *  Other  notices 
may  be  published  as  the  court  shall  direct."  Paragraph  "c":  "All 
notices  shall  be  given  by  the  referee,  unless  otherwise  ordered  by 
the  judge."  Section  59g  provides  that  an  involuntary  petition  shall 
not  be  dismissed  by  the  petitioner  or  petitioners,  or  for  want  of 
prosecution,  or  by  consent  of  parties,  until  after  notice  to  the  cred- 
itors. The  respondents  contend  that  "before  dismissing  the  pro- 
ceedings the  bankruptcy  court  should  have  required  that  a  full  and 
complete  list  of  the  creditors  of  said  Jemison  Mercantile  Company 
be  filed,  and  directed  that  notice  of  the  proposed  dismissal  be  given 
each  and  every  creditor,  for  it  was  the  duty  of  the  court  to  pro- 
tect the  interest  of  all  the  creditors."  It  may  be  replied  to  this 
suggestion  that  the  petitioning  creditors,  or  their  transferee,  Wil- 
liam E.  Pitts,  are  not  presumed  to  have  known  who  besides  them- 
selves were  creditors  of  the  mercantile  company;  and,  while  they 
may  have  had  knowledge  as  to  some  other  creditors  than  them- 
selves, it  is  most  improbable  that  they  could  have  had  full  knowl- 
edge on  that  subject,  so  as  to  have  made  a  full  return  as  to  the 
various  creditors  and  their  places  of  residence.  And  as  to  the  mer- 
cantile company  itself,  it  could  not  be  required  to  make  such  a 
showing  until  it  had  been  adjudged  a  bankrupt.  By  the  act  of 
June  22,  1874,  the  bankrupt  law  of  1867  was  so  amended  as  to  pro- 
vide that  any  of  the  persons  therein  named  who  should  be  deemed 
to  have  committed  an  act  of  bankruptcy  might  be  adjudged  a  bank- 
rupt on  the  petition  of  one  or  more  of  his  creditors,  "who  shall 
constitute  one-fourth  thereof  at  least  in  number,  and  the  aggregate 
of  whose  debts  provable  under  this  act  amounts  to  at  least  one- 
third  of  the  debts  so  provable."  Under  the  act  of  1867  as  thus 
amended,  it  was  necessary  that  petitioning  creditors,  in  order  to 
bring  themselves  within  its  terms,  must  have  knowledge  of  the  num- 
ber of  the  creditors  of  the  alleged  bankrupt,  and  of  the  aggregate 
•amotmt  of  debts  provable  against  his  estate.    But  no  such  burden 


Digitized  by 


Google 


IN   BB  JEMISOK   MERCANTILE   CO.  971 

is  put  upon  petitioning  creditors  by  the  law  now  in  force.  Where 
a  single  person  presents  a  petition  seeking  to  haVe  a  debtor'  ad- 
judged a  bankrupt,  he  must  allege  and  show,  besides  the  other  es- 
sential averments  and  proof,  that  the  number  of  the  bankrupt's 
creditors  does  not  exceed  12.  And  it  may  be  that  in  that  case  the 
court  could  require  him  to  present  a  list  of  existing  creditors.  It 
was  after  the  passage  of  the  act  of  June  22,  1874,  that  the  cases 
cited  and  relied  on  by  the  respondents  arose.  In  re  Heffron,  6  Biss. 
156,  Fed.  Cas.  No.  6,321 ;  In  re  Vogel,  9  Ben.  498,  Fed.  Cas.  No. 
16,981 ;  In  re  Sargent,  13  N.  B.  R.  144,  Fed.  Cas.  No.  12,361.  The 
substance  of  all  of  these  cases,  so  far  as  applicable  to  the  case  at  bar, 
is  that  where  the  requisite  number  of  creditors  had  joined  in  an 
application,  under  the  law  then  in  force,  one  or  more  of  such  peti- 
tioners could  not  withdraw  before  the  adjudication  without  the  con- 
sent of  their  copetitioners,  where  such  action  on  their  part  might 
defeat  the  jurisdiction  of  the  court  and  work  a  wrong  to  their  co- 
petitioners,  who  might  originally  have  obtained  the  assistance  of 
other  creditors  in  prosecuting  their  petition  within  the  time  limited 
by  the  law,  and  whose  right  might  be  entirely  defeated,  either  by 
limitation,  or  by  the  fraudulent  combination  of  the  debtor  and  other 
creditors,  if  the  jurisdiction  of  the  court  was  undermined  by  such 
withdrawal,  and  those  who  did  not  wish  to  withdraw  were  then 
forced  to  attempt  the  institution  of  a  new  proceeding.  But  even 
under  the  law  of  1867,  as  thus  amended,  in  the  case  of  In  re  Heffron, 
supra,  the  very  learned  and  distinguished  Judge  Blodgett,  in  the 
first  two  sentences  of  the  paragraph,  the  last  sentence  of  which 
paragraph  the  respondents  here  press,  uses  this  language: 

*'After  a  careful  consideration  of  the  matter,  I  am  of  opinion  that  this 
request  should  be  denied,  and  that  none  of  the  creditors  who  have  Joined  in 
the  petition  should  be  aUowed  to  withdraw  unless  all  do  so-  Of  course.  If 
all  the  creditors  of  a  debtor  express  a  desire  to  dismiss  the  proceedings, 
they  should,  as  a  rule,  be  allowed  to  do  so." 

In  the  case  of  In  re  Vogel,  a  creditor  who  had  joined  in  a  peti- 
tion against  debtors  moved  for  leave  to  withdraw,  on  the  allega- 
tion that  he  joined  in  the  petition  at  the  request  of  the  debtors, 
and  was  induced  to  do  so  by  misrepresentation  on  their  part  as 
to  the  nature  of  the  claims  of  two  of  his  copetitioners.  Judge 
Choate  held  4:hat  the  alleged  misrepresentation  in  this  case,  being 
made  by  the  debtors,  did  not  authorize  the  creditor,  as  against  the 
other  petitioners,  to  withdraw.  The  report  in  the  National  Bank- 
ruptcy Register  of  the  case  of  In  re  Sargent  does  not  show  ex- 
pressly when  it  arose,  but  it  is  evident  from  the  ruling  that  it  was 
after  the  passage  of  the  act  of  June  22,  1874.  In  it  Judge  Welker 
held  that,  where  creditors  in  good  faith  join  in  a  petition  in  bank- 
ruptcy, they  cannot  afterwards  withdraw,  so  as  to  leave  a  less  num- 
ber and  amount  of  the  creditors  than  is  required  by  law,  and  de- 
prive the  court  of  jurisdiction  as  to  the  matter  of  adjudication.  It 
is  thus  manifest  that,  while  these  cases  do  not  have  a  controlling 
bearing  upon  the  case  before  us,  they  appear  to  rather  meet  than 
support  the  insistence  of  the  respondents. 

Undoubtedly  the  bankruptcy  court,  by  express  terms  of  the  stat- 
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ute,  is  charged  with  the  duty  of  dismissing  an  application  to  have  a 
debtor  declared  a  bankrupt  on  a  proper  showing  made  by  the  al- 
leged bankrupt,  or  for  the  failure  of  the  petitioners  to  establish  the 
necessary  grounds  for  the  making  of  such  an  adjudication.  It  would 
seem,  therefore,  that  the  order  of  dismissal  entered  in  this  case 
cannot  be  held  to  have  been  void.  If  it  was  irregular  (but  we  do 
not  mean  to  intimate  that  it  was)  in  such  essential  particulars  as 
would  authorize  the  court,  on  the  application  of  other  creditors,  to 
set  it  aside  and  permit  the  later-applying  creditors  to  conduct  the 
proceeding,  it  is  clear  to  us,  from  the  very  nature  of  the  case,  and 
the  whole  spirit  of  the  act  in  reference  to  bankrupt  proceedings, 
that  such  an  application  should  be  made  within  a  reasonable  time. 
In  other  proceedings  the  power  of  the  court  to  set  aside  its  decrees 
on  proper  showing  expires  ordinarily  with  the  end  of  the  term  in 
which  the  decree  is  made.  In  bankrupt  proceedings  no  such  lim- 
itation obtains,  or,  rather,  the  whole  period  from  the  filing  of  the 
petition  to  the  final  settlement  of  the  proceeding  constitutes  but  one 
term.  Sandusky  v.  Bank,  23  Wall.  289,  23  L.  Ed.  155.  This  differ- 
ence in  the  proceedings,  so  far  from  justifying  unreasonable  delay, 
requires  the  enforcement  of  reasonable  diligence,  and  we  are  clear 
that  the  application  of  these  respondents  came  too  late. 

We  hold  that  the  district  court  erred  in  refusing  to  dismiss  or 
strike  from  its  files  the  petition  of  the  respondents.  Its  action  there- 
on is  reversed,  and  we  here  order  that  the  petition  be,  and  it  is 
hereby,  dismissed  at  the  cost  of  the  petitioners. 


In  re  KRINSKY  et  al. 

(District  Conrt,  S.  D.  New  York.    February  7,  1902.) 

Injunction— Violation— Service  of  Order— Nbcebbitt. 

Service  of  a  copy  of  an, injunction  issued  by  a  bankruptcy  court,  re- 
straining the  assignee  for  creditors  of  the  bankrupt  and  others  from 
disposing  of  his  property,  was  unnecessary  in  order  to  put  them  In  con- 
tempt for  a  violation  thereof,  where  they  were  otherwise  advised  of 
Its  issuance. 

In  Bankruptcy. 

Henry  Lesser,  for  the  motion. 
Abraham  D.  Levy,  opposed. 

ADAMS,  District  Judge.  This  is  a  motion  on  the  part  of  the 
receiver  appointed  by  the  court  to  punish  for  contempt  Joseph  J. 
Harris,  Simon  Wang,  and  Abraham  D.  Levy.  On  the  14th  day  of 
January,  ic)02,  a  petition  was  filed  herein  by  three  alleged  creditors 
to  have  Hiram  Krinsky  and  Abraham  Krinsky,  composing  the  firm 
of  Krinsky  Bros.,  adjudged  bankrupts.  The  petition  contained  the 
necessary  allegations  to  sustain  the  prayer  for  an  adjudication,  among 
others  that  the  alleged  bankrupts  had  made  a  general^  assignment 
for  the  benefit  of  creditors,  on  the  6th  day  of  January,  1902,  to  Jo- 
seph J.  Harris.  On  the  same  day  a  petition  on  behalf  of  the  cred- 
itors was  filed  asking  for  an  injunction  against  Harris  and  others 
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on  the  grounds  that  the  bankrupts  had  removed  from  their  place 
of  business  considerable  property  to  various  other  places,  for  the 
purpose  of  secreting  the  same,  and  there  was  danger  that  such  as 
was  there  in  their  possession  would  also  be  removed  and  secreted, 
and,  further,  that  the  said  Harris  was  about  to  dispose  of  the  prop- 
erty under  the  assignment  to  him.  An  order  was  accordingly  is- 
sued on  the  same  day,  directing  "that  Joseph  J.  Harris,  the  assignee 
of  the  said  alleged  bankrupts  and  every  other  person  or  persons  who 
may  have  in  his  or  their  possession  any  property  belonging  to  the 
said  alleged  bankrupts,  be,  and  each  of  them  hereby  is,  enjoined  and 
restrained  o£  and  from  interfering  with,  or  disposing  of,  any  of  the 
said  property,  except  to  economically  preserve  the  same,  until  the 
further  order  of  this  court."  It  is  alleged  in  the  affidavits  upon  which 
the  motion  is  based  that  late  in  the  evening  of  the  same  day,  and 
too  late  to  obtain  certified  copies  of  the  restraining  order,  Mr. 
Lesser,  attorney  for  the  creditors,  was  informed  that  the  assignee 
had  advertised  that  the  property  remaining  in  the  possession  of 
the  bankrupts  at  their  two  places  of  business,  No.  232  Christie  street 
and  318  East  Ninth  street,  was  to  be  sold  by  the  assignee  at  auction 
on  the  morning  of  the  next  day,  January  15th,  and  he  went  to  No. 
232  Christie  street,  and  found  there  the  said  Wang,  who  claimed  to 
be  an  auctioneer  in  charge  of  the  said  place,  and  the  said  Levy,  who 
claimed  to  represent  the  assignee  of  the  said  sale;  that  the  said 
Lesser  then  notified  the  said  persons  that  a  restraining  order  was 
on  file  with  the  clerk  of  this  court,  restraining  the  assignee  and  any 
other  person  from  interfering  with  the  property  of  the  alleged  bank- 
rupts ;  that  neither  of  said  persons  paid  any  attention  to  what  said 
Lesser  said,  but  Levy  instructed  the  auctioneer  to  proceed  with 
the  sale ;  that  Lesser  'telephoned  to  his  office  to  have  his  clerk  ob- 
tain certified  copies  of  the  restraining  order,  and  serve  one  on 
the  assignee  and  the  other  on  the  auctioneer;  that  Lesser  then 
returned  to  the  place  of  sale,  and  remained  until  all  the  property 
had  been  disposed  of  there,  and  in  the  meantime  received  a  copy, 
not  certified,  of  the  restraining  order,  and  served  it  on  Wang  in 
the  presence  of  Levy,  whereupon  Levy  asked  him  to  show  Wang 
the  original  order,  to  which  Lesser  replied  it  was  not  in  his  pos- 
session, but  was  on  file  with  the  clerk  of  the  court,  whereupon 
Wang  took  the  copy  of  the  restraining  order,  and  threw  it  upon 
the  sidewalk  in  front  of  the  place  of  said  sale,  and  told  lyesser  that 
he  did  not  care  for  any  restraining  order,  and  that  he  was  going  to 
No.  318  East  Ninth  street  to  dispose  of  the  property  there;  that 
the  clerk,  upon  Lesser's  said  instructions,  went  with  a  copy  of  the 
order  to  the  said  place  on  Ninth  street,  and  handed  it  to  Wang 
while  he  was  in  the  act  of  offering  the  goods  for  sale;  that  Wang 
took  it,  read  it,  and  said  it  was  served  too  late,  and  he  would  go 
on  disposing  of  the  goods,  which  he  did ;  that  another  clerk  of  Mr. 
Lesser  served  a  copy  of  the  order  upon  Harris  at  his  office  about 
T I  o'clock  in  the  morning  of  the.  day  of  the  sale,  who  said  it  should 
have  been  served  earlier,  and,  though  advised  that  the  goods  had 
not  been  removed  from  the  premises,  refused  to  act  in  the  matter. 
Opposing  affidavits  are  presented  by  the  implicated  parties.     Har- 
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ris  says  that  on  the  14th  of  January,  1901,  he  obtained  an  order  for 
the  sale  of  the  goods  from  the  state  court  on  the  ground  that  dis- 
possess proceedings  were  pending,  and  that  an  immediate  sale 
was  necessary  to  preserve  the  property,  and  he  denied  any  knowl- 
edge of  the  restraining  order  until  it  was  served  on  him  the  morn- 
ing of  the  isth,  after  the  sale  was  finished.  •  Levy  says  the  same 
with  respect  to  the  proceedings  on  the  14th  to  obtain  the  order  of 
sale,  and  that : 

"At  about  half  past  nine  o'clock  on  January  15,  1902.  deponent  and  his 
clerk,  Mr.  Samuel  L.  Goldstein,  and  the  auctioneer,  Mr.  Saml.  Wang,  to- 
gether with  his  help,  arrived  at  232  Christie  street,  and  immediately  started 
to  auction  off  the  various  lots  of  gocds,  and,  as  there  were  but  few  lots  to 
be  disposed  of,  the  same  was  disposed  of  very  quickly,  and  a  greater  part 
of  the  same  lots  delivered  to  the  various  purchasers,  when  Mr.  Lesser  came 
upon  the  scene,  and  told  the  auctioneer  and  deponent  that  he  had  a  re- 
straining order  from  the  United  States  court  restraining  the  progress  of  the 
sale;  that  said  Henry  Lesser  did  not  have  or  serve  ui>on  deponent  or 
upon  the  auctioneer  at  that  time  any  copy  of  such  order,  nor  exhibit  an 
original  restraining  order;  and  deponent  said  to  Mr.  Lesser:  *Mr.  Lesser, 
I  am  too  long  in  practice  myself,  and  I  know  some  of  your  tricks, — you 
practice.  If  you  want  me  to  stop  this  sale,  and  wait  until  a  marshal  will 
come  with  a  replevin  from  some  district  court,  you  will  have  a  good  time 
waiting.  You  show  me  an  order  from  the  U.  S.  court,  and  I  will  obey  it 
forthwith;  otherwise,  I  will  pay  no  attention  to  you.*  Mr.  Lesser  did  not 
produce  any  order  from  any  court,  and  deponent,  believing  Mr.  Lesser*8 
conduct  simply  an  attempt  to  hold  up  the  proceedings  until  some  one  ar- 
rived with  replevin  proceedings,  ordered  the  sale  to  go  on.  From  there  de- 
ponent and  the  auctioneer  and  Mr.  Goldstein  proceeded  to  the  9th  street 
store,  and  also  immediately  started  with  the  sale  of  the  two  lots  in  said 
premises,  and  in' the  course  of  about  ten  or  fifteen  minutes,  there  only  being 
two  lots  in  the  9th  street  store  for  sale,  the  property  was  sold  to  the  highest 
bidder,  and  brought  $40.00  more  than  was  valued  by  the  assignee  before 
such  sale.  After  the  sale  and  the  removal  of  the  property  in  said  0th  street 
store,  and  about  a  minute  or  two  before  deponent  left  said  store,  a  clerk 
from  the  office  of  Mr.  Lesser  came  to  said  store,  and  exhibited  a  copy  of  a 
paper  purporting  to  be  a  copy  of  the  restraining  order.  Dep  nent  looked  at 
said  paper,  and,  seeing  no  judge's  signature  attached  thereto,  asked  to  see 
the  original  or  a  certified 4iopy  of  the  original  restraining  order.  Said  clerk 
not  having  either  with  him,  deponent,  the  auctioneer,  Mr.  Wang,  and  said 
Mr.  Goldstein  left  the  9th  street  store  and  departed  for  the  respective 
places." 

Wang  refers  to  the  affidavit  of  Levy,  and  says  it  is  true,  and 
others  of  the  parties  present  say  the  same. 

Assuming  that  the  statements  in  the  moving  affidavits  relating  to 
a  service  of  a  copy  of  the  order  upon  Wang  in  the  presence  of 
Levy,  while  the  sale  was  proceeding,  are  overcome  by  the  oppos- 
ing affidavits,  the  situation  remains  that,  though  notified  verbally 
of  the  existence  of  the  order,  Levy  and  Wang  refused  to  obey  it. 
The  excuse  offered  tor  such  disobedience  is  that  they  believed  Les- 
ser's  notification  was  a  trick  on  his  part.  Such  excuse  is  inadmis- 
sible. Levy  is  an  attorney  of  this  court,  and  he,  at  least,  must  have 
known  that  since  the  bankruptcy  law  came  into  existence  the  United 
States  courts  have  exclusive  jurisdiction  of  insolvent  estates  upon 
proper  proceedings  being  instituted,  and  when  his  attention  was  call- 
ed to  the  issuance  of  a  restraining  order  by  the  bankruptcy  court 
it  was  his  immediate  duty  to  have  obeyed  it  or  have  suspended  pro- 
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ceedmgs  under  the  order  of  sale  made  by  the  state  court  until  he 
positively  ascertained  that  the  statement  made  by  Lesser  was  un- 
true. An  inquiry  could  easily  have  been  made  by  telephone  to 
the  court,  and  the  truth  ascertained  in  a  few  minutes.  Levy  was 
notified  by  an  officer  of  the  court  that  the  order  had  been  granted, 
and  he  was  bound  to  take  immediate  notice  of  that  fact.  It  is  not 
necessary  that  he  should  have  been  served  with  a  copy  of  the  order, 
if  knowledge  of  its  contents  came  to  him  otherwise.  High,  Inj.  §§ 
1421-1424.  He  knew,  or  should  have  known,  also,  that  the  assign- 
ment to  Harris  was  constructively  fraudulent,  because  in  violation 
of  the  bankruptcy  act,  and  became  void  when  creditors  invoked 
the  jurisdiction  of  this  court.  Davis  v.  Bohle,  34  C.  C.  A.  372,  92 
Fed.  325;  Bryan  v.  Bernheimer,  181  U.  S.  188,  21  Sup.  Ct.  557, 
45  L.  Ed.  814.  The  filing  of  the  petition  was  a  caveat  to  all  the 
world.  It  was,  in  effect,  an  attachment  and  injunction.  Those  who 
deal  with*  bankrupts'  property  in  the  interval  between  the  filing  of 
the  petition  and  the  find  adjudication  do  so  at  their  peril.  Bank 
v.  Sherman,  loi  U.  S,  403,  406,  25  L.  Ed.  866;  Mueller  v.  Nugent 
(U.  S.  Sup.  Ct.,  Jan.  20,  1902)  22  Sup.  Ct.  269,  46  L.  Ed.  — ,  and 
the  moment  it  was  suggested  to  Levy  that  proceedings  had  been 
instituted  in  this  court  it  was  his  duty  to  have  paused,,  and  ascer- 
tained the  status  of  the  matter.  Instead  of  doing  so,  he  indulged 
in  the  practice  of  taking  advantage  of  a  supposed  immunity  aris- 
ing from  Lesser's  failure  to  serve  certified  copies  of  the  order. 
Such  disobedience  of  the  court's  order  cannot  be  tolerated  for  a 
moment.  In  re  South  Side  R.  Co.,  7  Ben.  391,  Fed.  Cas.  No.  13,- 
190;  In  re  Atkinson,  7  N.  B.  R.  143,  Fed.  Cas.  No.  606. 

The  contemnor,  Levy,  will  be  fined  $200,  and,  if  the  fine  is  not 
paid  within  10  days  after  service  of  an  order  hereon,  he  will  be 
committed  until  it  is  paid. 

Wang's  misconduct  is  more  venial,  as  he  was  being  advised  by, 
and  acting  under  the  direction  of,  an  attorney  of  the  court,  but  that 
does  not  excuse  him  altogether,  and  he  will  be  fined  $50,  under  the 
same  conditions  as  provided  for  in  Levy^s  case. 

Harris  will  not  be  held  guilty,  though  his  conduct  is  not  free  from 
suspicion. 

If  it  shall  hereafter  appear  to  the  receiver  or  the  trustee  that  the 
estate  has  suffered  any  loss  by  reason  of  the  acts  of  the  parties,  pro- 
ceedings of  a  proper  nature  will  be  taken. 


In  re  WILKEa 

(District  Court  B.  D.  Arkansas,  B.  D.    February  4, 1902.) 

Pbbbonal  Propebty— Purchase  Money— Statutory  Remedy— BAKKRXTTTcnr— 
£yidbncb  op  Lien— Effect. 

Sand.  &  H.  Dig.  Ark.  f  4727,  provides  that  property  sball  not  be  exempt 
from  claims  for  fiie  purchase  money  thereof.  Section  4728  provides  that  in 
an  action  for  such  purchase  money  the  plaintiff  may  have  an  order  di- 
recting the  sheriff  to  take  the  property,  and  hold  It  subject  to  the  court's 
order.  Section  4729  provides  that  defendant  may  give  a  bond  for  the 
retention  of  the  property.  Held,  that  these  sections  did  not  vest  in  the ' 
seller  of  personalty  a  lien  arising  at  the  time  of  the  sale,  and  protected 
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nnder  Bankr.  Act,  S  67.  subd.  "d,"  providing  that  Hens  glTcn  or  accepted 
In  good  faith,  etc.,  shall  not  he  affected  by  the  act,  but  that  they  merely 
confer  the  right  to  gain  a  lien  by  attacl^ment,  which  Hen  was  within 
Bankr.  Act,  §  67,  subd.  "f,"  providing  that  all  attachments  or  other  liens 
obtained  through  legal  proceedings  within  four  months  of  the  filing  of 
a  bankruptcy  petition  shall  be  void. 

In  Bankruptcy. 

On  December  10,  1901,  the  Southern  Pants  Manufacturing  CJompany,  here- 
inafter referred  to  as  the  "Manufacturing  Company,"  a  creditor  of  the  above- 
named  bankrupt,  instituted' an  action  against  the  bankrupt  before  a  justice 
of  the  peace  for  the  recovery  of  money  due  for  the  purchase  money  of 
certain  merchandise  sold  to  the  bankrupt,  and  at  the  same  time  also  filed, 
under  the  statutes  of  Arkansas,  an  affidavit  for  the  seizure  of  the  goods 
in  the  possession  of  the  vendee.  A  summons  and  order  for  the  seizure  of 
the  goods  were  issued  by  the  Justice  of  the  peace,  and  placed  in  the  hands 
of  the  constable,  who  duly  executed  the  same  by  seizing  the  goods.  On 
the  same  day,  after  the  seizure,  the  bankrupt  filed  a  voluntary  .petition  in 
bankruptcy  in  this  court,  and  was  duly  adjudicated  a  bankrupt.  The 
referee  issued  an  crder  resti'aining  the  manufacturing  company  from  In  any 
way  interfering  with  these  goods  until  a  hearing  was  had,  which  order 
was  duly  obeyed.  On  January  25,  1902,  the  manufacturing  company  filed 
with  the  referee  its  petition,  setting  up  the  foregoing  facts,  and  praying  for 
an  order  setting  aside  the  restraining  order  theretofore  made,  and  that  it 
be  permitted  to  have  the  goods  seized  sold  by  the  constable  to  satisfy  its 
claim.  The*  referee  denied  the  petition,  whereup  n,  upon  motion  of  the 
manufacturing  company,  the  matter  was  certified  to  the  court  for  review. 
The  statutes  of  Arkansas  under  which  the  manufacturing  company  claims 
are  as  follows: 

*'Sec.  4727.  In  any  action  brought  in  the  courts  of  this  state  for  the  re- 
covery of  money  contracted  for  property  in  possession  of  the  vendee,  it 
shall  not  be  lawful  to  include  said  property  in  any  schedule  Intended  to  pro- 
tect said  property,  or  exempt  it  from  seizure  on  attachment  or  sale  on  execu- 
tion or  other  pr:cess  issued  from  any  court  for  the  collection  of  any  debt 
upon  the  claim  of  the  plaintiff. 

*'Sec.  4728.  In  any  such  action  the  court  or  clerk  shall  Issue,  on  petition 
of  the  plaintiff,  duly  verified,  describing  the  property  and  stating  its  value, 
at  or  after  the  commencement  of  said  action,  an  order,  which  may  be  em- 
bodied in  the  original  summons,  stating  the  name  cf  the  court  and  the  style 
of  the  action,  and  directing  the  sheriff  or  other  oflScer  to  take  the  property 
described  in  the  petition,  and  hold  the  same  subject  to  the  orders  of  the 
court. 

"Sec.  4729.  The  defendant  may  give  bond  for  the  retention  of  the  prop- 
erty, as  in  cases  of  orders  of  delivery  of  personal  property." 

R.  W.  Nichols,  for  Manufacturing  Co, 

TRIEBER,  District  Judge  (after  stating  the  facts  as  above).  In  Re 
Durham  (D.  C.)  104  Fed.  231,  4  Am.  Bankr.  R.  760,  this  court  had 
occasion  to  pass  upon  one  phase  of  this  statute,  but  the  question 
there  involved  was  whether  the  property  thus  seized  could  be  claim- 
ed exempt  under  the  bankrupt  law  as  against  the  vendor.  In  the 
case  at  bar  the  contest  is  between  the  trustee  in  bankruptcy,  repre- 
senting all  the  creditors,  and  the  vendor.  The  only  ground  upon 
which  the  manufacturing  company  bases  its  claim  is  that  it  has  a 
vendor's  lien  on  the  goods,  which  was  inchoate  until  the  seizure 
was  made  by  the  officer,  whereupon  it  became  a  perfected  lien,  pro- 
tected by  section  67,  subd.  "d,"  of  the  bankruptcy  act.  The  con- 
struction given  this  statute  by  the  supreme  court  of  the  state  will 
not  sustaih  this  contention.     In  Bridgeford  v.  Adams,  45  Ark.  136, 
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the  court  expressly  held  that  this  act  does  not  give  the  vendor  a 
lien  on  the  property  for  the  purchase  price,  but  only  provides  that 
the  property  shall  not  be  exempt  from  the  vendor's  execution  for 
the  -debt,  and  enables  the  plaintiff  in  a  suit  for  the  purchase  money 
to  seize  it  at  once  pendente  lite  to  prevent  a  disposition  thereof,  if 
under  the  control  or  possession  of  the  vendee.  Mr.  Justice  Eakin, 
speaking  for  the  court,  says : 

'*It  is  a  statutory  process  for  Impounding  the  chattel  pendente  lite,  and 
does  not  imply  that  the  lien  exists  independently  of  the  process.  It  is 
analogous  to  a  specific  attachment,  which  is  sometimes  given  in  cases 
where  a  previous  lien  did  exist,  but  the  previous  lien  is  in  no  view  essential 
to  support  it."    45  Ark.  142. 

The  court  further  held  that  an  assignee  in  insolvency,  though  not 
an  innocent  purchaser  for  value  so  as  to  hold  against  an  equity  of  a 
third  party,  which  is  in  the  nature  of  a  lien  upon  the  property  itself, 
takes  the  property  absolutely  as  against  the  vendor  under  this  stat- 
ute.   45  Ark.  143. 

In  Fox  V.  Industrial  Co.,  52  Ark.  450,  12  S.  W.  875,  the  question 
.before  the  court  was  whether  the  vendor's  privilege  under  this  stat- 
ute takes  precedence  of  the  rights  of  a  prior  attaching  creditor, 
and  the  court  held  that,  although  an  attaching  creditor  is  not  a  pur- 
chaser for  value,  it  did  not,  and  that  "it  is  the  settled  construction 
of  this  statute  that  it  was  not  intended  to  give,  the  vendor  of  per- 
sonal property  a  lien  upon  the  property  sold,  but  only  a  remedy 
for  impounding  it  to  prevent  the  vendee  from  putting  it  beyond  his 
reach,  pendente  lite."  52  Ark.  452,  12  S.  W.  875.  To  the  same 
effect  is  Shoe  Co.  v.  Block,  52  Ark.  458-467;  12  vS.  W.  1073.  In 
Blass  V.  Hood,  57  Ark.  13,  20  S.  W.  544,  it  was  held  that  the  priv- 
ilege granted  by  this  statute  cannot  be  exercised  after  the  vendee 
dies,  although  the  assets  of  the  deceased  are  a  trust  fund  in  the 
hands  of  the  administrator,  subject  to  any  liens  or  charges  thereon. 
The  ground  upon  which  the  court  based  its  opinion  was  "that  the 
vendor  has  no  lien  under  the  statute  on  the  property."  57  Ark. 
15,  20  S.  W.  544.  The  statute  being  analogous  to  an  attachment, 
it"  is,  like  an  attachment,  "but  a  preliminary  execution."  Grubbs 
V.  Ellyson,  23  Ark.  287 ;  Beard  v.  Wilson,  52  Ark.  290,  12  S.  W.  567. 

As  the  bankrupt  act  specifically  declares  that  "all  levies,  judgments, 
attachments,  or  other  liens  obtained  throtigh  legal  proceedinors 
against  a  person  who  is  insolvent  at  any  time  within  four  moncho 
prior  to  a  filing  of  a  petition  in  bankruptcy  against  him  should  be 
deemed  null  and  void"  (section  67,  subd.  "f"),  and  the  manufacturing 
company  in  this  case  exercised  the  privilege  granted  it  by  the  sta* 
ute  on  the  day  of  the  adjudication  of  the  bankrupt,  it  necessarily 
follows  that  the  seizure  in  this  case  is  null  and  void,  and  the  con- 
clusion of  the  referee  in  bankruptcy  is  correct,  and  should  be  af- 
firmed. Were  this  a  contest  between  the  bankrupt,  who  claimed  the 
property  as  exempt,  and  the  manufacturing  company,  the  rule  would 
be  different,  and  should  be  governed  by  that  laid  down  by  this  court 
in  Re  Durham,  supra,  but  such  is  not  the  case. 

It  is  therefore  ordered  by  the  court  that  the  judgment  of  the  ref-  # 
eree  is  affirmed  in  all  things. 
112  F.— 62 
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In  re  GRETH. 

(District  Court  E.  D.  Pennsylvania.    February  8,  1902.) 

^  No.  9e. 

Bankruptcy— Prbfbrbncb--Sdrrendkr— Allowance  of  Claim. 

A  creditor  entered  Judgments  by  confession  against  one  who  was  ad- 
judged a  bankrupt  on  a  petition  filed  within  four  months  thereafter. 
The  creditor  contested  his  right  to  a  lien  on  real  estate  of  the  bankrupt 
wfth  the  trustee  until  a  final  judgment  of  the  supreme  court  of  the 
state  in  favor  of  the  trustee.  The  creditor  then  proved  his  claim  on  the 
judgments  before  the  referee,  the  proofs  stating,  "The  preferences 
sought  by  the  entering  of  said  bonds  are  hereby  surrendered."  The 
allowance  of  the  claim  was  resisted  on  the  ground  that  claimant  had 
not  surrendered,  but  had  been  unwillingly  deprived  of,  his  preference, 
Mel^  under  Bankr.  Act,  §  57,  cl.  g,  providing  that  the  claims  of  cred- 
itors who  have  received  preferences,  and  have  not  surrendered  them, 
shall  not  be  allow^ed,  the  claim  should  be  rejected,  there  having  been  nj 
voluntary  surrender  by  the  claimant. 

In  Bankruptcy. 

Isaac  Hiester,  for  trustee. 

D.  Nicholas  Schaeffer,  for  creditor. 

J.  B.  McPHERSON,  District  Judge.  The  question  to  be  decided 
arises  upon  the  following  facts:  On  January  lo,  1899,  the  National 
Building  &  Savings  Association  entered  two  judgments  by  confession 
against  the  bankrupt  in  the  court  of  common  pleas  of  Berks  county, 
whereby  the  association  obtained  liens  upon  his  real  estate.  Within 
four  months  thereafter  a  petition  was  filed  in  bankruptcy,  upon 
which  an  adjudication  was  afterwards  entered.  The  real  estate  of 
the  bankrupt  was  sold  under  process  issued  upon  a  mortgage  pre- 
ceding the  judgments  referred  to,  and  the  fund  was  brought  into 
the  court  of  common  pleas  for  distribution.  Before  that  court 
both  the  trustee  in  bankruptcy  and  the  building  association  claimed 
so  much  of  the  fund  as  was  found  to  be  applicable  to  these  judg- 
ments. The  court  of  common  pleas  awarded  the  money  to  the 
trustee,  holding  that  the  judgments  were  a  preference,  and  there- 
fore voidable,  under  section  67,  cl.  c,  of  the  bankruptcy  act.  From 
this  decree  the  building  association  appealed  to  the  supreme  court 
of  Pennsylvania,  but  the  order  of  the  common  pleas  was  affirmed. 
Ferguson  v.  Greth,  195  Pa.  272,  45  Atl.  735,  78  Am.  St.  Rep.  812. 
This  final  judgment  was  entered  upon  March  26,  1900,  and  on 
the  3d  day  of  May  following  the  association  proved  its  claim  upon 
the  two  judgment  bonds  before  the  referee,  the  proof  containing 
the  following  sentence:  "The  preferences  sought  by  the  entering 
of  said  bonds  are  hereby  surrendered."  When  the  referee  came 
to  distribute  the  estate  of  the  bankrupt,  the  allowance  of  the  claim 
v»^as  resisted  upon  the  ground  that  the  association  had  not  surren- 
dered, but  had  been  unwillingly  deprived  of,  its  preferences,  and 
therefore  that  the  claim  could  not  be  allowed.  The  referee  over- 
^  ruled  the  objection,  and  has  certified  his  action  for  rc^'iew. 

The  questions — ^what  was  the  surrender  of  a  preference,  and  when 
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it  might  be  made — arose  frequently  under  the  act  of  1867.  The 
courts  were  divided  in  opinion,  as  will  be  seen  by  the  following  quo- 
tation from  Coll.  Bankr.  (3d  Ed.)  319: 

•The  question  what  constitutes  a  surrender  has  received  much  discussion. 
It  is  admitted  by  all  that  If  the  assignee  Is  compelled  to  bring  an  action 
to  Invalidate  a  transfer,  and  if  he  recovers  and  enters  up  a  Judgment,  no 
subsequent  payment  of  that  judgment  by  the  preferred  creditor  and  no 
subsequent  compliance  by  him  with  its  terms  can  be  considered  a  surrender. 
By  his  judgment  the  trustee  has  'recovered'  the  property.  In  legal  effect, 
the  transferee  no  longer  has  anything  to  surrender.  In  re  Tonkin,  4  Nat. 
Bankr.  R.  62.  Fed.  Cas.  No.  14,094;  In  re  Richter's  Estate,  4  Nat  Bankr.  R.  221, 
1  Dill.  544,  Fed.  Cas.  No.  11,803.  But  how  far  the  proceedings  instituted  to 
recover  may  proceed,  and  the  right  still  be  left  in  the  transferee  to  sur- 
render, Is  a  point  upon  which  the  authorities  are  greatly  at  variance.  Thus, 
in  Re  Lee,  Fed.  Cas.  No.  8,179,  14  Nat  Bankr.  R.  89,  Judge  Wallace,  of  the 
Northern  district  of  New  York,  said:  *I  have  repeatedly  held  that  a  volun- 
tary surrender  [by  a  preferred  creditor]  is  a  prerequisite  to  the  right  to 
prove,  and  that  it  is  too  late  for  the  credit  r  to  avail  himself  of  the  privilege 
after  he  has  elected  to  contest  the  assignee's  title  to  the  money  or  property 
preferentially  received.'  Judge  Blatchford,  of  the  Southern  disti-ict  of  New 
York,  however,  held,  In  m^ny  case's,  views  somewhat  different  from  those 
of  Judge  WaUace.  In  re  Riorden,  Fed.  Cas.  No.  11,852,  14  Nat.  Bankr.  B. 
332,  was  a  case  which  came  before  him  in  which  the  preferred  creditor  sur- 
rendered his  preferences  pending  the  action.    The  court  said: 

"'That  surrender  was  accepted,  and  the  assignee  discontinued  the  suit 
voluntarily,  and  thereby  is  estopped  from  alleging  that  there  was  no  sur- 
render. The  assignee  might  have  refused  to  accept-  the  surrender  or  to  dis- 
continue the  suit  except  on  condition  that  he  should  have  the  same  benefit 
of  objecting  to  the  proof  of  debts  as  if  the  money  had  been  obtained  as  a 
result  of  recovery.  But  he  imposed  no  such  condition.  If  he  had  imposed 
it,  and  it  had  been  refused,  he  might  have  gone  on  with  the  suit,  in  order, 
in  case  of  his  recovering  it,  to  exclude  the  proof  cf  the  debt  Having  waived 
a  recovery,  he  thereby  waived  the  right  to  exclude  the  proof  of  debt' 

"On  the  other  hand,  numerous  decisions  laid  down  the  rule  that  a  pre- 
ferred creditor  might  surrender  his  preference  at  any  time  befrre  the  actual 
entry  of  judgment  against  him.  Compare  the  following  cases  cited  in  the 
brief  by  attorneys  for  preferred  creditors:  In  re  Riorden,  supi-a;  In  re 
Montgomery,  Fed.  Cas.  No.  9,727,  3  Ben.  567,  3  Nat  Bankr.  R.  429;  In  re 
Kipp,  Fed.  Cas.  No.  7,836,  4  Nat  Bankr.  R.  593;  In  re  Tonkin,  supra;  In 
re  Davidson,  Fed.  Cas.  No.  3,599,  3  Nat  Bankr.  R.  418;  In  re  Scott,  4  Nat 
Bankr.  R.  414,  Fed.  Cas.  No.  12,518.  Compare,  also.  In  re  Richter's  Estate, 
supra;  In  re  Cramer,  13  Nat.  Bankr.  R.  225,  Fed.  Cas.  No.  3,345;  In  re  Leland, 
Fed.  Cas.  No.  8,230,  9  Nat  Bankr.  R.  209.  In  the  case  of  Burr  v.  Hopkins, 
Fed.  Cas.  No.  2,192,  12  Nat  Bankr.  R.  211,  a  preferred  creditor  surrendered 
his  preference  after  an  opinion  had  been  given  by  the  court  and  after  find- 
ings of  fact  had  been  made,  but  before  the  actual  entry  of  judgment.  It 
was  held  by  the  United  States  circuit  court  for  the  Eastern  district  of  Wis- 
consin that  this  was  a  surrender  authorizing  the  one  making  it  to  prove  his 
claim.  The  extent  to  which  the  courts  have  admitted  the  right  of  a  pre- 
ferred creditor  to  surrender  may  be  seen  by  a  consideration  of  the  decisions 
in  Zahm  v.  Fry,  Fed.  Cas.  No.  18,198,  9  Nat  Bankr.  R.  546,  and  Hood  v. 
Karper,  Fed.  Cas.  No.  6,664,  5  Nat  Bankr.  R.  358,  In  which  cases  it  was  held 
that  where  there  was  no  actual  fraud  on  the  part  of  the  preferred  creditor, 
he  should  in  equity  have  an  opportunity  of  considering  whether  he  would 
surrender  his  preference  and  pay  the  costs  and  expenses  of  the  suit  and 
that  tlie  court  might  properly  suspend  the  entry  of  the  decree  to  give  him 
an  opportunity  to  do  so.  The  surrender  must  be  to  the  trustee,  not  to  the 
bankrupt  In  re  Currier,  Fed.  Cas.  No.  3,492,  13  Nat  Bankr.  B.  68.  It  Is 
n  t  necessary  to  surrender  a  preference  except  in  order  to  enable  one  to 
prove  his  claim  against  the  party  who  made  the  preferential  transfer.  Thus, 
yt  a  creator  has  received  a  preference  from  a  firm  composed  of  two  personsv 
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but  has  an  Individual  claim  against  one  of  them,  he  may  prore  the  latter 
without  surrendering  his  preference.  In  re  Comstock,  Fed.  Gas.  No.  3,079, 
12  Nat  Bankr.  K.  110." 

See,  also,  Loveland,  Bankr.  258.  Under  the  present  act,  I  know  of 
only  three  or  four  cases  in  which  the  subject  has  been  considered. 
The  first  is  In  re  Richard,  94  Fed.  633,  2  Am.  Bankr.  R.  512,  where  it 
was  decided  that  the  debt  might  be  proved,  although  the  lien  which 
the  creditor  had  obtained  by  the  issuing  of  execution  had  been  de- 
clared void.  The  ground  upon  which  the  decision  rests  will  appear 
from  the  following  quotation: 

"Respondents  have  attempted  to  gain  an  advantage,  and  failed.  The 
respondents  must  pay  the  costs  in  the  state  court,  and  refund  what  has 
been  collected  under  these  proceedings.  They  are  still  creditors  of  the 
bankrupt,  after  a  fruitless  fight  They  have  gained  no  advantage  and  ac- 
quired no  Hen,  but  are  still  creditors  unsecured.  Should  they  be  punished 
by  a  loss  of  their  debts  because  they  were  vigilant?  The  law  does  not 
so  provide.  It  favors  vigilance,  especially  when  untainted  with  fraud.  The 
cases  cited  under  the  act  of  1867  do  not  apply.  In  most  of  them  the  creditor 
had  gained  a  preference  which  he  would  not  surrender,  or  made  himself 
party  to  an  actual  fraud,  and  such  would  be  the  law  under  section  57  of 
the  act  of  1898.  Respondents  have  received  no  preference  and  been  parties 
to  no  actual  fraud,  but  only  to  such  fraud  on  the  operation  of  the  bankrupt 
act  as  vitiates  their  proceedings.  They  are  creditors,  and,  on  a  surrender 
of  the  amount  collected  of  the  bankrupt  estate,  are  entitled  to  prove  their 
claims  as  other  unsecured  creditors." 

A  contrary  decision  is  In  re  Owings  (D.  C.)  109  Fed.  624,  the  rea- 
son for  the  court's  decision  being  thus  stated : 

**That  the  bank  obtained  possesslcn  of  the  property  of  the  Insolvent  In 
fraud 'of  the  bankrupt  act,  with  knowledge  of  the  Insolvency  of  the  debtors, 
and  the  right  of  the  trustee  to  avoid  the  transfer  and  recover  the  property 
or  Its  value,  has  passed  In  rem  Judlcatam  by  the  Judgment  In  the  state 
circuit  court,  and  cannot  be  questioned  in  this  proceeding.  The  only  Im- 
portant questirn,  therefore,  for  determination  on  tlils  review,  Is  whether 
or  not  a  creditor  who  knowingly  receives  a  preference  from  a  bankrupt, 
which  he  Is  compelled  to  account  for  at  the  end  of  a  lawsuit  against  him 
by  a  trustee  In  bankruptcy,  can  then  present  and  have  allowed  against  the 
bankrupt's  estate  the  debt  for  the  payment  of  which  he  took  and  converted 
the  property  of  the  bankrupt,  under  circumstances  constituting  the  act  a 
fraudulent  preference.  In  re  Schmechel  Cloak  &  Suit  Co.  (D.  O.)  104  Fed. 
64,  It  was  said  by  the  court  that:  'In  such  a  case,  I  take  it,  the  creditor 
thus  practicing  a  fraud  upon  the  bankrupt  estate,  with  or  without  surren- 
dering his  preference,  would  not  be  heard  to  present  his  claim  under  section 
35  of  the  bankrupt  act  of  1867.  Bartholow  v.  Bean,  18  WalL  635-642.  21 
L.  Kd.  866.' 

"It  was  not  necessary  to  the  decision  of  that  case  to  go  to  the  extent  of 
holding  that  such  creditor,  even  by  surrendering  his  preference,  If  timely 
done,  could  not  present  his  claim  for  allowance  against  the  estate.  But 
It  Is  the  well-settied  rule  in  bankruptcy  that  where  the  assignee  or  trustee 
is  compelled  to  resort  to  an  action  to  Invalidate  and  set  aside  the  transaction, 
and  recovers  judgment  therein,  *no  subsequent  payment  of  that  Judgment 
by  the  preferred  creditors,  and  no  subsequent  compliance  by  him  with  its 
terms,  can  be  considered  a  surrender.  By  his  Judgment  the  trustee  has  re- 
covered the  property.  In  legal  effect,  the  transferee  no  longer  has  anything 
to  surrender.'  Coll.  Bankr.  (3d  Ed.)  313,  and  citations.  The  offer  of  tiie 
bank  to  account  for  $900  was  nothing  more  than  an  offer  of  compromise. 
Such  a  creditor  cannot  fix  the  value  of  the  property  which  he  has  received 
as  a  preference,  and  call  that  an  offer  of  surrender,  when  It  Is  not  accepted 
by  the  trustee  for  the  reason  that  It  Is  of  less  value  than  the  property  re- 
ceived, and  compels  the  trustee  to  proceed  with  the  litigation  to  establish 
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the  fact  that  he  has  offered  to  surrender  less  property  than  he  received. 
From  the  beginning  to  the  end»  such  creditor  Is  a  wrongdoer,  and  he  can 
only  come  Into  court  for  an  aUowance  against  the  estate  with  clean  hands, 
and  his  hands  are  not  clean,  within  the  meaning  and  spirit  of  the  banlcrupt 
act  80  long  as  he  refuses,  voluntarily,  to  unclasp  them,  and  turn  over  to  the 
estfite  all  he  had  wrongfully  taken  and  withheld  from  It" 

The  subject  is  also  discussed  in  Re  Keller,  109  Feji.  126,  127,  6 
Am.  Bankr.  R.  344,  345,  where  it  is  said: 

"If  a  creditor,  having  received  a  preference,  surrenders  the  same  to  the 
trustee,  he  Is  allowed  to  prove  his  entire  claim,  just  the  same  as  though 
no  preferential  payment  had  been  made  there,  n.  If,  however,  a  creditor, 
having  received  a  preference  under  circumstances  enabling  the  trustee  to 
recover  the  same,  doe^f  not  surrender  the  same,  and  thus  compels  the  trustee 
to  Incur  the  cost  and  expense  of  a  suit  In  order  to  recover  the  preference, 
then  the  creditor  Will  not  be  permitted  to  prove  his  claim.  As  was  said  in 
Re  Richter's  Estate,  1  DUl.  64A,  Fed.  Cas.  No.  11,803: 

"  *A  creditor  who  receives  goods  by  way  of  fraudulent  preference,  and 
who  refuses  the  demand  therefor  which  the  assignee  Is  authorized  to  make, 
denies  his  liability,  allows  suit  to  be  commenced  by  the  assignee,  defends 
it  goes  to  trial,  is  defeated,  and  Judgment  passes  against  him,  which  he 
satisfies  on  execution,  cannot  be  said,  within  the  meaning  of  the  statute, 
to  have  surrendered  to  the  assignee  the  property  received  by  him  under 
such  preference.  He  has  surrendered  nothing.  He  accepted  a  fraudulent 
preference,  and  defended  it  to  the  last  Paying  a  judgment  which  he 
stoutly  resisted,  and  from  which  he  could  not  escape,  is  not  such  a  surrender 
as  the  statute  contemplates.  To  hold  that  it  was  would  be  against  the 
spirit  of  the  statute,  which  is  to  discourage  preferences.  Such  a  holding 
would  manifestly  encourage  them,  for,  if  the  transaction  should  be  upheld, 
the  creditor  would  profit;  if  overthrown,  he  would  lose  noUilng,  and  stand 
upon  an  equal  footing  Avlth  those  over  whom  he  had  attempted  to  secure 
an  Illegal  advantage,  and  whom  he  has,  by  litigation,  delayed  in  the  collec- 
tion of  their  claims.' 

''Notwithstanding  the  difference  in  the  language  of  the  acts  of  1807  and 
1896,  the  purpose  of  the  latter  act  is  identical  with  that  of  the  earlier  enact- 
ment with  reference  to  preferences;  and  the  reasoning  of  Judge  Dillon  in 
the  case  just  cited,  wherein  he  held  that  the  creditor  could  not  contest 
with  the  assignee,  and  then,  being  defeated,  prove  up  his  claim,  upon  the 
theory  that  he  had  surrendered  the  preference  received,  is  applicable  to  the 
present  act.  It  would  certainly  be  wholly  Inequitable  to  hold  that  a  creditor 
who  has  received  a  preference  from  an  insolvent  debtor  can  refuse  to  ac- 
count therefor,  and  after  causing  the  other  creditors  the  delay,  cost  and 
expense  of  litigation,  after  being  defeated  therein,  can  still  prove  up  his 
claim,  and  take  an  equal  share  in  the  proceeds  of  the  estate  after  depleting 
the  same  in  the  manner  stated.  Contesting  the  claim  of  the  trustee,  and 
paying  back  the  preference  in  obedience  to  the  process  of  the  court  is  not 
a  surrender,  within  the  meaning  of  clause  g  of  section  57.  Therefore  there 
is  this  difference  between  a  preferred  creditor  who  surrenders  the  preference 
and  a  preferred  creditor  from  whom  the  preference  is  recovered  by  the 
trustee.  The  former,  having  voluntarily  surrendered  the  preference  received, 
is  entitled  to  prove  up  his  entire  claim,  and  share  with  the  other  creditors. 
The  latter,  having  refused  to  surrender,  cannot  prove  the  claim  or  share 
hi  the  estate."    ' 

Between  these  conflicting  views,  it  seems  to  me  that  the  latter 
is  to  be  preferred.  In  my  opinion,  the  bankruptcy  act  contem- 
plates a  voluntary  surrender  by  the  preferred  creditor;  and  al- 
though it  may  be,  if  the  decisions  under  the  act  of  1867  are  to  be 
followed,  that  he  may  surrender  the  preference  at  any  time  before 
final  judgment  in  the  suit  that  attacks  the  preference,  I  think  no 
authority  can  be  found  which  hplds  that  after  a  litigation  has  been 
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carried  to  the  point  of  final  judgment,  and  after  the  payment,  ac- 
tual or  virtual,  of  such  a  judgment  by  the  creditor,  he  may  still 
prove  his  debt  as  if  the  contest  had  never  taken  place.  Under  the 
amendment  of  1874  to  the  bankrupt  act  of  1867,  it  was  held  that  a 
creditor  who  had  innocently  received  a  preference  was  entitled,  to 
prove  for  his  whole  claim  after  the  preference  was  set  aside.  In 
re  Cadwell  (D.  C.)  17  Fed.  693.  But  there  is  no  such  provision  in 
the  present  act,  and  the  decisions  under  the  amendment  of  1874  do 
not  apply.  It  is  to  the  amendment  of  1874,  and  to  the  cases  decided 
under  its  provisions,  that  Loveland  refers  on  page  260,  where  he 
makes  the  statement:  "The  later  and  better  authority,  however, 
holds  that  the  creditor  may  prove  his  debt  even  after  a  recovery  has 
been  had  against  him  for  a  preference,  in  the  absence  of  actual 
fraud.'*  This  statement  may  mislead,  unless  the  cases  cited  in  sup- 
port of  it  are  examined.  I  see  nothing  elsewhere  in  the  act  of 
1898  to  mitigate  the  penalty  denounced  in  section  57,  cl.  g,  against 
the  failure  to  surrender  a  preference.  The  penalty  is  in  express 
terms  that  the  claims  of  creditors  who  have  received  preferences, 
and  have  not  surrendered  them,  "shall  not  be  allowed,"  and  I  think 
it  to  be  my  duty  to  obey  these  plain  and  unambiguous  words. 

The  allowance  of  the  association's  claim  is  therefore  set  aside, 
and  the  referee  is  directed  to  make  distribution  of  the  fund  in  ac- 
cordance with  this  opinion. 


UNITED  STATES  v.  McKNIGHT. 
(District  Court,  W.  D.  Kentucky.    January  16,  1902.) 

1.  Criminal  Law— Arraignment  and  Plea— New  Trial. 

There  having  been  a  prior  arraignment  and  plea,  one  is  not  necessary 
ov  a  new  trial. 

2.  Same— Motion  in  Arrest  of  Judgment. 

Motion  in  an*est  of  Judgment  must  be  based  on  something  appearing 
on  the  face  of  the  record. 
8.  Same— New  Trial— Religious  Scruplbb  of  Juror. 

New  trial  will  not  be  granted  because,  over  request  of  juror  to  be 
excused  for  Saturday  because  of  religious  scruples  as  to  such  day,  the 
district  attorney  concluded  his  argument,  and  the  court  gave  its  charge 
on  that  day,  and  at  the  request  of  such  Juror  the  case  was  not  consid- 
ered by  the  Jury  till  after  sundown  of  that  day. 

R.  D.  Hill,  U.  S.  Dist.  Atty. 

W.  C.  P.  Breckinridge,  W.  O.  Bradley,  and  Richards  &  Ronald, 
for  defendant. 

EVANS,  District  Judge.  This  is  a  prosecution  under  section 
5209,  Rev.  St.,  against  the  president  of  a  national  bank  for  em- 
bezzlement. For  the  third  time  it  has  been  passed  upon  by  a  jury, 
and  for  the  third  time  a  verdict  of  guilty  has  been  returned,  with- 
out much,  if  any,  hesitation.  At  the  trial,  which  was  concluded  on 
the  nth  inst.,  the  most  careful  attention  was  given  by  the  court  to 
every  phase  of  the  case.  The  accused,  by  his  counsel,  has  now 
moved  the  court  to  arrest  its  judgment  upon  the  verdict  of  the 
jury,  and  he  has  also  moved  for  a  new  trial  of  the  case.    He  bases 
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these  motions  upon  numerous  grounils,  which  are  practically  similar, 
and  may  be  conveniently  considered  and  disposed  of  together,  al- 
though some  of  the  grounds  urged  in  arrest  of  the  judgment  are 
obviously  more  applicable  to  the  motion  for  a  new  trial.  Several 
affidavits  were  filed  in  support  of  the  defendant's  motions,  and  the 
district  attorney,  in  behalf  of  the  United  States  and  by  way  of  re- 
butting testimony,  has  filed  copies  of  certain  orders  which  appear 
from  the  records  to  have  been  heretofore  made  in  the  case.  The 
court  has  very  carefully  considered  all  the  questions  thus  raised, 
and,  without  going  into  details,  will  state  its  conclusions  upon  them. 
The  motion  in  arrest  of  judgment  must  ordinarily,  if  not  uniformly, 
be  based  upon  some  matter  of  law  arising  upon  the  record,  and 
which  of  itself  shows  that  a  judgment  could  not  be  supported.  The 
court  is  of  opinion  that  the  two  counts  in  the  indictment  upon 
which  the  accused  was  tried  and  convicted  were  abundantly  suffi- 
cient in  law  to  support  the  verdict  of  guilty.  If  this  is  not  apparent 
on  the  face  of  those  counts,  as  I  think  it  is,  then  the  questions  must 
be  regarded  as  settled  by  the  action  of  the  circuit  court  of  appeals 
upon  them.  And  it  might  be  conceded  to  be  quite  true  that  if 
the  record  on  its  face  did  not  show  that  an  arraignment  of  the 
accused  had  taken  place,  and  especially  if  it  did  not  affirmatively 
show  that  he  had  pleaded  to  the  indictment,  then  no  issue  had  ever 
been  formed  for  a  jury  to  try,  and  the  court  should  regard  all  that 
has  been  done  at  the  latest  trial  as  a  mere  nullity.  Grain  v.  U.  S., 
162  U.  S.  637,  16  Sup.  Ct.  952,  40  L.  Ed.  1097.  I  have  thus  con- 
ceded conditionally  the  necessity  for  a  formal  arraignment  in  all 
criminal  cases,  misdemeanors  as  well  as  felonies;  but  I  am  more 
than  doubtful,  under  the  authorities,  whether  an  arraignment,  in 
form,  is  ever  necessary  in  misdemeanor  cases.  The  almost,  if  not 
quite,  uniform  practice  of  the  courts  in  Kentucky,  at  least,  is  not  to 
require  a  formal  arraignment  in  misdemeanor  cases,  and  certainly  the 
uniform  practice  in  this  court  has  always  been  not  to  require  it  in 
such  cases.  The  charges  against  the  accused  in  this  indictment  are 
made  misdemeanors  by  the  express  provisions  of  section  5209  of 
the  Revised  Statutes  of  the  United  States.  The  arraignment  of 
the  person  accused  of  a  public  offense  is  nothing  more  or  less  than 
calling  him  to  the  bar  of  the  court,  and  demanding  of  him,  after 
explanation  of  the  indictment,  whether  he  pleads  guilty  or  not  guilty. 
Bouv.  Law  Diet.  This,  in  the  nature  of  things,  precedes  the  enter- 
ing of  any  plea  by  the  accused  person.  The  purpose  of  the  ar- 
raignment is  to  obtain  from  the  accused  his  answer — in  other  words, 
his  plea — ^to  the  indictment.  Such  being  the  object  of  the  arraign- 
ment, if  the  accused  voluntarily  makes  his  plea  or  answer  without 
the  formality  of  a  demand  upon  him  to  know  what  it  is,  and  if  the 
court  accepts  this  plea  as  sufficient  to  form  the  issue  between  the 
government  and  the  accused,  and  puts  that  plea  of  record,  it  is  mani- 
festly sufficient  to  subserve  the  purpose  of  justice.  The  whole  ob- 
ject of  the  arraignment  has  been  accomplished,  i  Bish.  Cr.  Proc. 
§§  728,  733.  Indeed,  in  view  of  what  has  just  been  said,  it  is  per- 
fectly correct  to  say  as  to  misdemeanor  cases,  at  least,  that  the 
entering  of  a  plea  of  not  guilty  necessarily  presupposes  an  arraign- 
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ment  in  fact  or  a  waiver  of  it.  The  learned  counsel  in  support  of 
their  motions  have  filed  affidavits  of  their  own  as  well  as  one  from 
the  accused,  stating  that  no  arraignment  of  the  accused  took  place 
at  the  recent  trial,  and  that  no  plea  was  then  made  or  entered  by 
him.  All  of  these  affiants  were  industriously  careful  to  say  that 
nothing  of  either  kind  took  place  then,  but  they  were  all  equally 
careful  not  to  say  that  nothing  of  the  kind  had  taken  place  there- 
tofore. The  record  shows  that  on  the  15th  day  of  October,  1900, 
the  accused  was  arraigned  in  due  form,  and  thereupon  pleaded  not 
gtiilty.  A  record  of  these  transactions  was  made  in  the  usual  form, 
as  appears  from  the  entry  then  made,  a  copy  of  which  was  con- 
sidered on  the  hearing  of  the  motions. 

Such  being  the  facts,  the  court,  upon  the  authorities  and  upon 
the  plain  and  manifest  reason  of  the  case,  is  clearly  of  opinion  that 
the  arraignment  then  made  was  abundantly  sufficient,  even  if  such  a 
proceeding  were  necessary  in  case  of  a  misdemeanor  at  all,  and  the 
court  is  equally  clear  in  its  opinion  that  the  plea  then  thus  entered 
properly  and  sufficiently  formed  the  issue  in  the  case  for  a  jury  to 
try  thereafter,  whenever  one  was  necessary.  The  plea  thus  entered 
formed  an  issue  which  could  not  be  altered  until  the  accused  him- 
self manifested  a  desire  to  change  it  to  some  other  plea.  No  such 
desire  was  manifested  in  this  case,  but,  on  the  contrary,  with  the 
record  standing  thus,  the  defendant,  in  the  discharge  of  his  recog- 
nizance, appeared  both  by  counsel  and  in  person,  when  the  case  was 
called  on  the  8th  inst.  The  court  is.  of  opinion,  upon  the  authori- 
ties, that  it  was  wholly  unnecessary  at  this  term  to  repeat  the  ar- 
raignment of  the  accused  or  the  entry  of  the  plea  of  not  guilty. 
Both  the  arraignment  and  the  plea  were  fixed  in  the  record  as  parts 
thereof,  and  formed  an  issue  to  be  tried  whenever  the  court,  in  the 
progress  of  its  business,  properly  reached  the  case  on  its  docket. 
Neither  a  mistrial  nor  a  new  trial  made  it  at  all  important  to  do 
over  the  work  of  forming  the  issue  by  re-entering  the  plea  of  not 
guilty  any  more  than  it  would  be  necessary  in  a  civil  action  to  re- 
new at  each  succeeding  term  the  answer  of  the  defendant,  which 
might,  in  such  a  case,  make  up  an  issue  to  be  tried  by  a  jury.  In 
I  Bish.  Cr.  Proc.  §  730,  it  is  said:  "After  not  guilty  is  pleaded, 
should  a  trial  on  this  issue  be  abortive,  or  for  any  reason  a  new 
trial  be  ordered,  no  repetition  of  the  arraignment  or  plea  will  be 
necessary."  The  author,  in  support  of  this  obvious  proposition, 
cites  the  cases  of  Byrd  v.  State,  i  How.  (Miss.)  247,  and  Hayes  v. 
State,  58  Ga.  35.  And  it  is  stated  on  page  771,  2  Enc.  PI.  &  Prac, 
tlxat  "if,  on  the  first  trial  of  a  cause,  a  plea  has  been  entered,  it  is 
unnecessary  that  such  plea  be  again  entered  on  the  second  trial." 
Authorities  to  support  the  proposition  are  cited.  See,  also,  Gardes 
V.  U.  S.,  30  C.  C.  A.  596,  87  Fed.  172. 

In  addition,  it  may  be  stated  as  matter  of  fact  that  at  the  trial 
both  counts  of  the  indictment  were  read  at  length  to  the  jury  by 
the  district  attorney  in  the  presence  of  the  accused  in  his  opening 
statement  of  the  case;  that  the  defendant  testified  in  person;  that 
his  counsel  argued  the  cause  to  the  jury  for  2  hours  and  45  minutes ; 
and  that  this  case,  having  been  on  the  docket  for  nearly  five  years. 
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has  twice  been  taken  to  the  circuit  court  of  appeals  after  trials  in 
this  court,  if,  indeed,  these  matters,  or  any  of  them,  can  be  at  all 
important  in  this  connection.^  They  do  suggest,  however,  the  idea 
that  after  two  previous  trials  and  convictions  before  juries,  and  after 
the  suing  out  of  two  writs  of  error  to  the  circuit  court  of  appeals,  it 
is  rather  late  for  the  accused  to  contend  that  there  has  been  no  ar- 
raignment and  no  plea  of  not  guilty. 

It  is  claimed,  though  it  is  not  known  with  how  much  seriousness, 
that  there  ought  to  be  an  arrest  of  the  judgment  of  the  court,  and 
also  a  new  trial  of  the  case,  because  of  certain  religious  scruples 
entertained  by  one  of  the  jurors,  though  it  is  not  very  clearly  shown 
how  the  operation  of  those  scruples  prejudiced  the  accused.  It  may 
be  observed  that  no  objection  to  the  juror  was  made  by  the  ac- 
cused, and  that  no  exception  was  taken  during  the  trial  to  any- 
thing that  occurred  respecting  him,  though  it  is  true  that  some 
of  the  matters  were  unknown  to  the  accused  and  his  counsel  at  the 
time.  However,  in  considering  a  motion  for  a  new  trial,  the  court 
would  not  regard  the  failure  to  take  exceptions  as  a  sufficient  rea- 
son for  overruling  that  motion,  if  the  court  should  see  the  slightest 
reason  to  suppose  that  any  injustice  had  been  done  to  the  accused 
by  the  matters  mentioned,  especially  as  some  things  were  not  fully 
developed  in  regard  to  this  juror  until  after  the  trial  closed. 

Upon  this  subject  the  court  finds  the  material  facts  to  be  as  fol- 
lows: The  jury  was  impaneled  and  sworn  to  try  the  case  on 
Wednesday,  the  8th  inst. ;  and  the  court,  deeming  it  discreet  not  to 
permit  a  separation  of  the  jury,  then  committed  them  to  the  cus- 
tody of  the  marshal  pending  the  trial  and  the  determination  of  the 
case,  and  they  continued  in  his  custody  in  the  ordinary  way  until 
after  the  verdict  was  returned.  The  evidence  in  the  case  was  con- 
cluded early  Friday  morning,  and  during  the  remainder  of  that  day 
the  arguments  were  all  made  in  behalf  of  the  accused,  and  the  dis- 
trict attorney,  in  closing  for  the  United  States,  spoke  about  an  hour, 
but  did  not  conclude  on  that  day.  Before  the  court  convened  on 
Saturday  morning  one  of  the  jurors,  Landrum  by  name,  communi- 
cated to  the  judge  his  desire  to  be  excused  for  the  day  on  account 
of  his  religious  belief  that  Saturday  should  be  kept  as  a  day  of 
rest.  As  the  jury  was  already  in  the  custody  of  the  marshal,  and 
under  the  order  of  the  court  could  not  be  separated,  and  as  the  case 
was  nearly  concluded,  and  as  the  jury  could  not  be  discharged 
(inasmuch  as  the  jeopardy  of  the  defendant  was  complete),  the  juror 
was  advised  that,  under  these  circumstances,  his  request  to  be  ex- 
cused for  the  day  could  not  be  granted,  and  the  judge  of  the  court 
expressed  the  hope  that  his  scruples,  under  these  unavoidable  cir- 
cumstances, could  be  salved  by  the  consideration  that  he  was  en- 
gaged in  a  work  of  necessity.  Though  under  some  protest,  he  took 
his  seat  with  the  other  members  of  the  jury  in  the  box  on  Sat- 
urday morning,  the  nth  inst.,  and  remained  there  until  after  the 
district  attorney  had  concluded  his  argument,  and  until  after  the 
court  had  delivered  its  charge,  and  until  the  case  was  finally  sub- 
mitted to  the  jury,  when  he,  with  the  other  jurors,  retired  to  con- 
sider of  their  verdict.    If  he  did  not  listen  to  either  the  closing 
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parts  of  the  argument  of  the  district  attorney  or  to  the  charge  of 
the  court,  it  was  not  because  he  was  not  present  nor  because  he 
did  not  have  the  opportunity  to  do  so.  After  the  occurrence  of 
the  facts  already  stated,  and  after  the  submission  of  the  case  to  the 
jury  about  <ioon  on  Saturday,  and  after  the  jury  had  retired  to  con- 
sider of  their  verdict,  the  j.uror  Landrum  caused  the  fact  to  be 
communicated  to  the  judge  through  the  marshal  that  he  could  not 
conscientiously  consider  the  case,  under  his  views  of  religious  duty, 
until  after  the  going  down  of  the  sun  that  afternoon.  The  judge 
then  sent  word  by  the  marshal  that,  such  being  the  case,  he  would 
advise  the  jury  to  respect  the  scruples  of  Mr.  Landrum,  and  to 
wait  patiently  until  the  time  arrived  when  that  juror  could  join 
with  the  others  in  considering  the  case.  After  this  was  done,  the 
marshal  informed  the  judge  that  this  juror  and  all  the  others  were 
entirely  satisfied  with  that  suggestion,  and  would  act  upon  it,  and 
that  that  course  was  particularly  agreeable  to  the  juror  Landrum. 
After  sundown  the  case  was  considered  by  the  jury,  and  about  8 
o'clock  their  verdict  was  returned  into  court.  Upon  its  announce- 
ment, the  defendant,  being  present  in  person  and  by  attorney,  moved 
that  the  jury  be  polled,  and,  upon  that  being  done,  the  juror  Lan- 
drum, in  clear  and  unmistakable  voice,  when  his  name  was  called, 
stated  that  the  verdict  upon  each  count  was  his. 

Upon  this  state  of  fact,  the  court  cannot  deem  it  proper  to  set 
aside  the  verdict  in  the  case  and  grant  a  new  trial.  The  juror 
Landrum  had  been  duly  sworn.  If  he  did  not  hear  or  understand 
the  charge  of  the  court,  it  was  open  to  him  easily  to  ask  for  further 
instruction  from  the  court,  and  it  would  have  been  readily  given. 
As  he  did  not  ask  for  it,  it  is  to  be  presumed  that  no  aid  of  that 
character  was  desired  by  him.  It  seems  to  the  court  that  it  would 
be  setting  a  most  damaging,  not  to  say  tempting,  precedent,  to  set 
aside  a  verdict  because  one  juror  among  the  twelve  might  say  that 
on  account  of  some  scruple  about  a  collateral  matter,  and  of  the 
honesty  of  which  no  one  could  have  cognizance  but  himself,  and 
about  which  no  one  else  could  be  able  upon  any  known  test  to  as- 
certain whether  it  was  an  honest  scruple  or  not,  he  had  not  diligently 
considered  the  case.  The  unwisdom  of  such  a  precedent  might  be 
emphasized  where  a  juror  had  willfully  failed  to  respect  his  obliga- 
tion under  his  oath  to  listen  to  what  had  occurred  at  the  trial  of  the 
case.  In  no  case  could  it  be  certain  that  a  juror  listened  attentively 
to  all  that  was  said,  and  it  would  be  difficult,  upon  any  intelligent 
basis,  to  draw  the  line  upon  which  to  determine  when  a  new  trial 
should  be  granted  or  when  refused,  upon  the  ground  that  a  juror 
had  not  listened  or  had  not  heard  some  part  of  the  testimony  or 
argument  or  the  charge  of  the  court.  The  precedent  such  as  is 
sought  to  be  established  here,  if  approved,  might,  as  I  have  inti- 
mated, become  quite  alluring  to  persons  convicted  of  crime,  and  the 
verdicts  of  juries  might  then  be  set  aside  with  an  ease  and  facility 
which  would  greatly  please  the  accused,  but  which  would  much  im- 
pair the  value  of  criminal  proceedings.  Saturday  is  not  a  dies  non 
by  any  law  of  the  United  States  nor  by  any  law  of  Kentucky.  It  is 
not  made  a  holiday  by  any  law.     Sunday,  however,  is  by  common  law 
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dies  non,  and  is  a  universal  holiday  in  Christian  countries.  Scruples 
about  working  on  Sunday  are  almost  universal,  and  yet  it  is  well-set- 
tled law  that  when  a  jury  is  trying  a  criminal  case,  and  is  put  in  the 
custody  of  an  officer  of  the  court,  it  must  remain  together  on  Sunday^ 
and  if  they  consider  the  case  on  Sunday,  while  thus  in  custody,  it  has 
never  been  supposed  that  that  would  be  an  objection  to  the  verdict. 
Much  less  can  this  be  the  result  where  Saturday  is  the  day  involved. 
Indeed,  the  law  is  also  well  settled  that  the  jury  may  return  its  ver- 
dict on  Sunday,  and  if  so  returned  it  is  perfectly  lawful  for  the  court 
so  far  to  open  on  Sunday  as  to  receive  it.  Ball  v.  U.  S.,  140  U. 
S.  131,  .11  Slip.  Ct.  761,  35  L.  Ed.  377;  Stone  v.  U.  S.,  167  U.  S. 
195,  17  Sup.  Ct.  778,  42  L.  Ed.  127.  In  relation  to  other  days  than 
Sunday,  religious  scruples,  while  always  to  be  respected  to  the 
largest  extent,  must  yield  to  the  necessity  for  the  operation  of  cer- 
tain other  exigent  considerations  of  public  good.  So,  in  this  case, 
while  the  court,  as  far  as  it  could,  respected  the  scruples  of  this 
juror,  it  did  not  deem  it  wise  to  subordinate  everything  else  to  those 
scruples  under  the  almost  unavoidable  necessities  of  this  case.  We 
might  imagine  an  extreme,  but  illustrative,  case  where  it  would  be 
barely  possible  to  have  a  jury  the  religious  views  or  scruples  of 
whose  members  might  distributively  relate  to  every  day  in  the  week, 
and  in  that  way  either  block  a  verdict  altogether,  or  else  afford 
multiplied  grounds  for  the  setting  aside  of  any  that  was  returned. 
Viewed  from  the  judicial  standpoint,  we  think  the  common-sense 
rule  will  adjust  itself  to  the  idea  of  having  the  courts  recognize  one 
dies  non  in  the  week  on  account  of  religion,  rather  than  allow  such 
a  day  to  be  chosen  by  each  individual  citizen,  and  especially  when 
this  can  be  done  without  interfering,  except  on  rare  occasions,  with 
the  religious  observances  of  any  one.  The  one  rule  would  be  ra- 
tional and  applicable  to  nearly  all  of  the  people,  while  the  other 
might  speedily  exhaust  the  calendar,  so  far  as  judicial  purposes  are 
concerned. 

The  motion  in  arrest  of  judgment,  as  before  stated,  must  be  based 
tipon  something  appearing  upon  the  face  of  the  record.  A  judg- 
ment upon  such  a  motion  is  usually  in  about  this  form:  "For  er- 
ror appearing  on  the  face  of  the  record,  it  is  considered  and  ad- 
judged by  the  court  that  the  judgment  on  the  verdict  of  the  jury 
be,  and  it  is  hereby,  arrested."  See,  among  other  authorities,  2 
Enc.  PI.  &  Prac.  794;  i  Bish.  Cr.  Prac.  §  1282;  Rap.  Cr.  Proc. 
379.  Tested  by  this  rule,  those  parts  of  the  motion  in  arrest  of 
judgment  in  this  case,  which  relate  to  the  conduct  of  the  juror 
Landrum,  are  inapplicable  to  that  motion.  They  do  relate,  how- 
ever, to  the  motion  for  a  new  trial,  and  are  repeated  as  grounds  for 
that  motion,  and  from  that  standpoint  have  been  very  carefully 
considered,  especially  as  the  motion  for  a  new  trial  appears  to  be 
one  the  granting  of  which  rests  entirely  within  the  discretion  of 
the  trial  court,  and  thus  throws  upon  it  the  greater  weight  of  re- 
sponsibility. I  have  been  unable,  however,  to  see  any  ground  for 
a  belief  that  the  accused  did  not  have  a  fair  and  perfectly  impartial 
trial,  although  there  were  some  hours'  delay  before  the  juror  Lan- 
drum would  begin  the  consideration  of  the  case.    The  court,  there- 
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fore,  sees  no  reason  of  sufficient  importance  either  for  arresting 
the  judgment  upon  the  verdict  in  this  case  or  for  granting  to  the 
defendant  a  new  trial  of  the  issues  formed  by  his  plea  entered  long 
ago.  Both  motions  are  accordingly  overruled,  and  the  court  will 
now  pronounce  upon  the  accused  the  sentence  required  by  the  law 
and  by  the  verdict  of  the  jury. 


KING  V.  UNITED  STATES. 

(QlrctiU  Court  of  Appeals,  Fifth  Circuit    January  7,  1902.) 

No.  1,092. 

1.  Bribbry — Officer  op  United  States— Sufficiency  of  Indictment. 

An  Indictment  tinder  Rev.  St  §  5501,  which  makes  It  an  offense  for 
any  officer  of  the  United  States,  or  person  acting  In  any  official  capacity, 
to  recelTe  any  money,  etc.,  with  Intent  to  have  his  action  Influenced 
thereby,  although  it  does  not  specifically  state  the  official  capacity  of 
the  defendant  at  the  time  of  receiving  the  alleged  bribe,  is  sufficient 
after  verdict  where  it  charges  that  he  received  such  bribe  "with  Intent 
to  Influence  his  •  •  •  official  action"  In  the  payment  of  money  and 
the  acceptance  or  rejection  of  materials  for  the  construction  of  certain 
buildings  on  a  military  reservation,  which  matters  were  pending  before 
him  or' might  be  brought  before  him  "in  his  official  capacity  by  virtue 
of  the  authority  vested  in  him  •  •  •  by  the  war  department" 
&  Witnesses— Cuoss- Examination  in  Criminal  Case— Communications  with 
Public  Officers. 

The  rule  that  communications  between  the  government  and  Its  agents 
In  relation  to  a  criminal  case  are  prlvUeged,  on  the  ground  of  public 
policy,  does  not  deprive  a  defendant,  on  trial  for  a  crime  against  the 
United  States,  of  the  right  on  cross-examination  of  a  witness  for  the 
government  to  require  him  to  state  agreements  or  conversations  had 
with  government  detectives  or  other  agents,  with  the  purpose  and  effect 
of  Inducing  or  Influencing  his  testimony,  which  are  matters  proper  to 
go  to  the  Jury,  as  showing  the  situation  and  Interest  of  the  witness,  and 
as  affecting  his  credibility  and  the  weight  to  be  given  to  his  testimony. 
S.  Same. 

On  the  trial  of  an  officer  of  the  United  States  upon  the  charge  of  re- 
ceiving a  bribe  from  a  contractor  for  public  worlc,  the  principal  witness 
for  the  government  was  the  contractor,  who  testified  fully  to  the  pay- 
ment of  money  to  defendant  and  the  purpose  of  such  payment  He 
also  testified  on  cross-examination  that  he  did  not  voluntarily  report  the 
matter  to  the  government  but  was  sent  for.  Held,  that  it  was  preju- 
dicial error  to  refuse  to  permit  defendant  to  ask  the  witness  what  pro- 
ceedings took  place  when  he  was  sent  for,  or  whether  any  promise  or 
agreement  had  been  made  to  grant  him  immunity  from  prosecution  in 
consideration  of  his  testimony. 
4  Criminal  Law— Review  on  Appeal— Harmless  Error. 

Erroneous  rulings  excluding  questions  asked  the  principal  witness  for 
the  government  in  a  criminal  prosecution.  Intended  to  show  his  Interest 
or  bias  and  to  affect  his  credibility,  cannot  be  said  to  have  been  with- 
out prejudice  because  the  defendant  afterwards  took  the  stand  and 
gave  testimony  which  might  have  authorized  or  supported  a  conviction, 
where  he  contradicted  the  witness  as  to  material  matters,  since,  aside 
from  the  fact  that  but  for  such  erroneous  rulings  the  defendant  might 
not  have  testified,  the  question  of  guilt  or  Innocence,  under  the  evidence. 
Is  one  for  the  Jury,  and  not  for  the  court 
5.  Same— Evidence— Oth^r  Offenses. 

Where  the  defendant  in  a  criminal  prosecution  has  introduced  evi- 
dence of  his  good  character,  it  is  not  error  to  permit  the  government  to 
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show  on  his  cross-examination  as  a  witness  that  he  had  engaged  in  an- 
other transaction  similar  to  the  one  charged,  and  to  introduce  evidence 
in  rebuttal  to  show  that  such  transaction  was  also  criminaL 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  Alabama. 

pyril  W.  King,  captain  and  assistant  quartermaster  U.  S.  V.,  the  plaintiff 
in  error,  was  tried  in  the  court  below  on  an  Indictment  charging  him  with 
accepting  a  bribe  from  one  J.  H.  Hobson,  a  government  contractor,  in  viola- 
tion of  section  5601  of  the  Revised  Statutes.  The  verdict  of  the  jury  was  as 
follows: 

•*And  now  comes  the  Jury,  and  upon  their  oaths  do  say:  We,  the  Jury, 
find  the  defendant  guilty  as  charged  in  the.  second  count  of  the  indictment 
This  30th  day  of  May,  A.  D.  1901.  B.  O.  Fowlkes,  Foreman." 

The  second  count  of  the  indictment  reads  as  follows: 

*'And  the  grand  Jurors  aforesaid,  upon  their  oaths  aforesaid,  do  further 
find  and  present  that  on,  to  wit,  the  6th  day.  of  May  in  the  year  of  our 
Lord  1901,  within  said  district,  and  within  the  jurisdiction  of  this  court,  and 
before  the  finding  of  this  indictment,  Qyril  W.  King,  whose  name,  other  than 
as  herein  stated,  is  unknown  to  the  grand  Jury,  late  of  the  district  afore- 
said, did  receive  from  one  J.  H.  Hobson,  who  was  then  and  there  under  con- 
tract with  the  quartermaster's  department  of  the  United  States  to  furnish 
material  and  construct  certain  buildings  on  the  Fort  Morgan  military  reser- 
vation, in  the  Southern  district  of  Alat>ama,  two  thousand  dollars  (9^,000) 
in  money,  in  three  installments,  to  wit,  five  hundred  dollars  ($500)  about  the 
1st  day  of  November,  A.  D.  1900,  five  hundred  dollars  ($500)  about  the 
15th  day  of  November,  A.  D.  1900,  and'one  tliousand  dollars  ($1,000)  about 
the  7th  day  of  January.  A.  D.  1901,  with  intent  then  and  there  to  influence 
the  official  action  of  him,  the  said  Cyril  W.  King,  in  his  official  capacity,  in 
accepting  and  rejecting  material  used  and  to  be  used  in  the  construction  of 
certain  buildings  on  the  Fort  Morgan  military  reservation  as  aforesaid;  and 
he,  the  said  Qyril  W.  King,  did  also  receive  from  the  said  J.  H.  Hobson  the 
said  two  thousand  dollars  ($2,000)  in  money  with  intent  to  influence  his,  the 
said  Oyril  W.  King's,  official  action  in  the  payment  of  money  to  said  con- 
tractor, J.  H.  Hobson,  as  aforesaid,  at  the  times  and  in  the  manner  pre- 
scribed in  the  said  contract,  which  the  said  J.  H.  Hobson  had  with  the 
quartermaster's  department  of  the  United  States  for  the  construct!  n  of 
Bald  certain  buildings  on  the  Fort  Morgan  military  reservation  as  aforesaid, 
which  said  matters  and  things,  to  wit.  the  acceptance  and  rejection  of  mate- 
rial used  and  to  be  used  in  the  construction  of  said  certain  public  buildings 
on  said  Fort  Morgan  military  reservation  by  said  J.  H.  Hobson,  and  the 
payment  therefor,  were  then  and  there  pending  before  the  said  Cyril  W. 
King,  or  might  be  brought  before  him  in  his  official  capacity,  by  virtue  of 
the  authority  vested  in  him,  the  said  Cyril  W.  King,  by  the  war  depart- 
ment of  the  United  States,— contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  and  dignity  of  the  United  States. 

"M.  D.  Wickersham,  U.  S.  Attorney." 

After  conviction  as  aforesaid,  the  said  King  moved  the  court  in  arrest  of 
Judgment,  and  to  set  aside  the  verdict  of  the  Jury  and  quash  the  second 
count  of  the  indictment,  on  the  ground  that  the  said  second  count  fails  to 
set  forth  that  the  said  King  was  an  officer  of  the  United  States,  or  was  a 
person  acting  for  or  in  behalf  of  the  United  States  in  any  official  capacity, 
or  in  behalf  of  the  United  States  by  virtue  of  the  authority  of  any  depart- 
ment or  office  of  the  government  thereof,  and  because  the  said  second  count 
does  not  state  facts  constituting  a  crime,  misdemeanor,  or  offense  under  the 
constitution,  statutes,  and  laws  of  the  United  States.  This  motion  was 
denied,  and  the  ruling  is  assigned  as  error.  Afterwards,  and  before  sen- 
tence, the  said  King  further  moved  in  arrest  of  Judgment,  and  for  a  dis- 
charge from  any  obligation  to  answer  in  the  said  cause,  on  the  ground  that 
the  verdict  of  the  Jury  in  the  said  cause  was  incomplete  and  insufficient  .n 
that  it  fails  to  find  or  assess  the  amount  of  the  bribe  received  or  accepted 
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by  the  defendant    The  refusal  of  the  court  to  grant  this  motion  Is  also 
assigned  as  error. 

On  the  trial  before  the  jury,  J.  H.  Hobson,  the  contractor  named  in  the 
indictment  as  giving  a  bribe  to  King,  was  introduced  as  a  witness,  and  tes- 
tified substantially  as  follows:  He  had  a  contract  with  the  war  depart- 
ment of  the  government,  represented  by  the  defendant,  for  the  construe^ 
tion  of  certain  public  buildings  at  Ft  Morgan.  There  were  plans  and  speci- 
fications connected  with  the  conltraCt  He  was  executing  the  contract  un- 
der the  direction  and  supervision  of  the  defendant  from  June,  1900,  to  the 
early  part  of  January,  1901.  The  actual  construction  under  the  contract 
did  not  begin  until  in  July.  The  defendant  inspected  and  passed  on  the 
material  and  made  the  payments  under  the  contract  from  time  to  time. 
That  prior  to  November  1,  1900,  a  great  deal  of  material  was  c  ndemned 
and  rejected.  The  material  was,  as  a  rule,  inspected  and  condemned  after 
It  had  been  put  in  the  buildings,  and  it  had  to  be  taken  out.  A  very  little 
was  inspected  before  being  put  in  the  buildings,  although  it  was  there  on 
the  ground,  subject  to  and  available  for  Inspection.  A  large  portion  of  the 
material  which  had  been  condemned  and  rejected  and  taken  out  of  the 
building  was  after  Oct  ber  put  back  in  the  buildings.  Some  lumber  had 
been  cut  in  such  lengths  that  it  could  not  be  used  again.  All  that  could  be 
used  was  used.  This  was  after  November  1st.  After  that  time  very,  little 
material  was  condemned,  and  no  more  than  should  have  been  condemned  as 
being  unfit.  This  was  especially  the  case  with  some  cement  which  was 
unfit  for  the  work,  and  had  been  brought  to  it  by  mistake.  Witness  further 
testified  that  up  to  October  Slst  there  was  $7,000  or  $8,000  worth  of  work 
done,  and  that  on  that  day,  for  the  first  time,  he  requested  a  payment  to  be 
made  to  him;  that  he  and  defendant  had  several  hours'  talk  about  the 
material,  and  the  condemnation  and  rejection  of  it,  and  on  the  subject  of 
payments.  No  payment  was  then  made;  the  defendant  assigning  various 
reasons  why  he  did  not  care  to  make  a  payment  at  that  time,— among  others, 
that  he  was  not  satisfied  his  accounts  would  be  audited,  inasmuch  as  the 
work  did  not  actually  begin  until  after  June  30th, — and  that  he  should  wait 
until  the  work  was  completed,  etc.  This  conversation  was  at  defendant's 
headquaTters  at  Ft  Morgan.  Witness  and  defendant  came  out  of  the  build- 
ing together,  and  defendant  suggested  that  witness  come  to  defendant's 
residence  after  supper  that  evening,  and  perhaps  they  could  reach  some 
agreement  in  reference  to  these  matters.  Witness  called  at  defendant's 
residence  as  suggested,  and  met  defendant  about  30:3o  or  11  o'clock  at 
night  Defendant  said  he  had  to  go  out  to  the  end  of  the  dock  to  see  his 
engineer,  Foster,  on  a  matter  of  business,  and  asked  witness  to  go  with 
him.  They  went  out  and  saw  Foster,  and,  returning,  stopped  about  half- 
way back  and  sat  down.  They  were  talking  as  they  went  along,  and  sat 
down  and  talked.  Defendant  asked  witness  if  he  was  paying  anj'body  in 
Washington  for  favors  or  for  protection.  Witness  answered  he  was  not 
and  said  that,  as  a  matter  of  policy,  if  he  was  gomg  to  pay  anybody  any 
money,  it  would  be  the  constructing  quartermaster  on  the  post,  whereupon 
defendant  said  that  he  had  expected  to  make  10  per  cent  on  the  amount 
of  the  contract  or  about  $5,000..  out  of  the  operation.  Witness  replied  that 
the  amount  named  was  too  large;  that  he  could  not  afford  to  pay  any  such 
amount.  Defendant  in  the  conversation,  said  he  thought,  if  the  matter  was 
properly  Arranged,  witness  could  make  $6,0^J0  or  $8,000  out  of  the  Job,  and 
that  he  knew  he  had  cost  witness  a  good  deal  of  money  there,  and  he 
would  not  expect  any  such  sum  as  $5,000  under  any  arrangement  he  could 
make  with  him.  After  talking  the  matter  over,  it  was  finally  agreed  be- 
tween tfiem  that  witness  should  pay  defendant  $3,000.  Defendant  then  said 
he  wanted  the  money  paid  him  in  sums  of  $500  every  time  he  made  wit- 
ness a  payment,  and  that  he  wished  the  money  brought  to  his  house  to  him 
at  night;  and  it  was  then  and  there  agreed  that  defendant  was  to  get  $500 
out  of  each  payment  made  by  him  to  witness  until  the  total  amount  (f 
$3,000  was  paid  him.  Defendant  then  said  he  would  make  witness  a  pay- 
ment under  his  contract  on  the  next  day,  which  payment  was  accordingly 
made  at  quite  an  early  hour  in  the  morning,  and  was  by  check  drawn  by 
defendafit  on  the  subtreasury  at  New  York.    On  the  same  day  witness  came 
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to  Mobile  and  deposited  the  check  to  his  account  with  the  Lelnkaof  Bank- 
ing Company.  The  check  was  for  about  14.400.  Witness  drew  $500  of  the 
amount,  returned  to  Ft  Morgan,  went  to  defendant's  house  at  night,  and 
handed  the  money  to  him.  There  was  no  one  present  except  defendant 
and  witCess.  The  next  payment  was  made  about  the  middle  of  November, 
by  check,  which  was  deposited  with  the  same  bank,  and  a  few  days  there- 
after $500  out  of  this  payment  was  given  to  defendant  in  the  same  manner 
and  place  as  the  former  payment.  The  next  two  payments  to  witness  were 
made  in  December.  By  agreement,  no  money  out  of  these  payments  was 
paid  defendant  until  In  January,  1901,  when  $1,000  was  handed  him.  This 
payment  was  made  in  Mobile,  and  it  was  the  last  made.  This  prosecution 
was  then  started,  and  defendant  was  arrested  under  it  Witness  further 
testihed  that  after  the  agreement  for  the  payment  of  the  $3,000  the  defend- 
ant's action  in  the  acceptance  of  material  was  largely  more  liberal,  and  a 
large  quantity  of  material  which  had  been  rejected  was  afterwards  accepted 
and  used  in  the  buildings.  The  United  States  attorney  asked  the  witness 
"whether  the  defendant  at  any  time  after  the  1st  of  November  gave  him  any 
reason  or  explanation  for  his  method  of  rejecting  material  prior  to  the  1st 
of  November?"  Defendant  objected  to  the  question  as  .leading.  The  ob- 
jection «vas  overruled,  and  the  defendant  excepted.  Witness  answered  that 
he  had  a  conversation  with  defendant  on  tne  subject  of  his  condemnations 
and  rejections  of  material,  and  that  defendant  said,  in  substance,  that  he 
made  them  in  order  to  bring  witness  to  the  point  where  he  would  make  an 
agreement  with  him.  Witness  stated  he  could  not  give  or  recollect  the 
exact  language,  but  that  he  gave  the  substance  of  It  Witness  furtUer  tes- 
tified that  the  defendant  did  not  agree  to  perform,  and  did  not  in  fact  per- 
form, any  service  wnatever  for  him  in  and  about  his  business  and  work 
under  his  contract  with  the  war  department  in  consideration  of  the  pay- 
ments agreed  to  be  paid  to  defendant  On  cross-examination  the  following 
proceedings  were  had:  Witness  was  asked  by  the  defendant  the  following 
question:  "What  agreement  existed  between  you  and  the  war  department 
or  the  department  of  Justice  for  the  United  States  in  regard  to  exempting 
you  from  prosecution  so  far  as  this  case  is  concerned?"  Objection  by  the 
United  States.  The  objection  was  sustained,  and  the  defendant  excepted. 
Defendant  asked  this  question:  "Was  there  any  agreement  on  the  part  of 
the  United  States  to  exempt  you  from  prosecution  for  your  part  in  this  affair 
in  consideration  of  your  convicting  Captain  King,  or  appearing  here  as  a 
witness?"  Objection  by  the  United  States.  The  objection  was  sustained, 
and  defendant  excepted.  Defendant  also  asked  the  following  question: 
"Has  any  promise  or  security  or  Immunity  from  prosecution  on  your  part 
been  made  to  you  by  any  representative  of  the  United  States  in  considera- 
tion of  your  appearing  here  as  witness  against  Captain  King?"  Objection 
by  the  United  States.  The  objection  was  sustained,  and  defendant  excepted. 
Witness,  having  answered  to  a  question  on  cross-examination,  that  he  did 
not  go  voluntarily  to  the  government  and  report  the  transaction  with  the 
defendant  as  testified  to  by  him,  but  that  he  was  sent  for,  was  asked, 
"What  proceedings  took  place?"  to  which  the  United  States  objected.  The 
objection  was  sustained,  and  defendant  excepted.  The  witness  having  tes- 
tified that  the  last  payment  by  him  to  the  defendant  was  in  bills  of  various 
denominations,  each  of  which  had  been  marked  before  being  paid  to  defend- 
ant the  defendant  asked  him  the  following  questions:  "This  last  payment 
that  you  speak  of  with  Captain  King,  it  was  arranged  beforehand  between 
you  and  certain  ofl^cers  of  the  government  that  you  could  get  this  money 
for  it  and  mark  it  and  that  you  should  go  and  pay  Captain  King  at  a  cer- 
tain time  and  place,  an&  report  the  time  and  place  to  the  government — ^in 
other  words,  there  was  an  arrangement  made  to  that  effect  was  it  not?" 
To  this  question  the  United  States  objected.  Objection  was  sustained,  and 
the  defendant  excepted.  The  witness  having  then  stated  that  E.  P.  Mc- 
Adams,  who  is  in  the  secret  service  of  the  United  States,  was  present  and 
marked  the  money,  that  it  was  witness'  money,  and  that  he  took  it  to  de- 
fendant was  asked  if  he  paid  the  money  to  defendant  at  the  Instance  of 
McAdams.  He  said  he  paid  it  at  nobody's  instance.  He  was  then  asked 
this  question,  "As  between  you  and  McAdams,  what  was  your  understand- 
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Ing  and  agreement  there  at  that  time  with  reference  to  the  payment  of 
money?"  To  this  question,  the  United  States  objected.  Objection  was  sus- 
tained, and  defendant  excepted.  The  rulings  of  the  court  in  this  respect  are 
assigned  as  error. 

After  the  prosecution  rested,  plaintiff  In  error.  King,  In  his  own  behalf, 
offered  evidence  tending  to  show  his  good  character,  and  thereafter  testi- 
fied as  follows:  He  denied  that  he  had  made  any  agreement  with  the  con- 
tractor, Hobson,  as  testified  by  him,  by  which  his  action  and  determination 
in  and  about  his  ofl^cial  duties  was  to  be  affected  by  any  financial  transac- 
tions or  other  inducement  offered  or  paid  by  Hobson  to  the  defendant;  and 
his  testimony  further  tended  to  show  that  when  Hobson  came  to  hlui  on  the 
31st  of  October,  and  the  conversation  occurred  on  the  wharf,  the  only  agree- 
ment which  he  made  was  that  witness  arranged  with  Mr.  Hobson  to  look 
after  his  work,  and  push  forward  the  services  under  the  contract,  and  Hob- 
son offered  to  pay  witness  what  would  be  a  fair  rate  to  look  after  his 
(Hobson's)  interest,  but  that  under  no  circumstances  would  he,  in  looking 
after  Hobson's  interest,  depart  from  the  requirements  of  the  specifications, 
or  the  performance  of  his  duties  as  an  oflftcer,  and  that  finally  it  was  agreed 
for  such  services  .that  he  should  receive  the  sum  of  $3,000,  the  same  to  be 
paid  in  installments  of  five  hundred  dollars  at  a  time,  and  that  Hobson  said 
he  would  pay  to  witness  the  said  sum  out  of  the  estimate..  The  witness  fur- 
ther testified  that  he  had  entered  upon  the  performance  of  this  service,  and 
specified  the  particulars  for  the  distinct  and  separate  service  on  Hobson's 
account;  and  he  further  testified  that  there  was  less  rigidity  in  the  inspec- 
tion of  some  of  the  material,  and  such  easing  up  was  because  of  the  instruc- 
tion from  Maj.  Carson,  of  the  quartermaster's  department,  both  verbally 
given  and  in  writing.  On  cross-examination  the  said  King  further  testified: 
That  he  was  captain  and  assistant  quartermaster  during  the  last  year,  and 
down  to  in  January,  1901,  and  was  in  charge  of  the  construction  of  buildings 
at  Ft.  Morgan.  That  he  had  a  conference  with  Hobson  about  his  work  in 
the  latter  part  of  October.  That  he  told  Hobson  he  was  negligent  or  slow 
in  the  perfcrmance  of  his  contract,  and  that  he  considered  it  was  his 
duty  to  declare  the  contract  void,  and  that  he  did  not  believe  he  could  pay 
for  the  work  that  would  be  done  under  the  contract,  because  of  his  fear 
that  his  accounts  would  not  be  audited  by  the  treasury  department,  on  ac- 
count of  his  delay  in  his  performance  of  the  contract  That  in  tlie  after- 
noon of  October  31st  Hobson  was  at  defendant's  ofiflce  at  Ft.  Morgan.  They 
talked  over  matters  generally.  There  was  no  estimate  made  at  that  time 
of  the  amount  of  work  done,  and  no  payment  was  made  or  demanded.  They 
separated,  and  defendant  went  to  supper,  agreeing  to  meet  Hobson  after 
supper.  They  met  some  time  after  9  o'clock  and  walked  down  on  the  dock; 
returning,  they  stopped  on  the  way, — all  of  the  time  discussing  the  merits 
and  demerits  of  the  work,  at  least  two  hours  being  consumed  in  discussing 
the  matter,  defendant  told  Hobson  he  regretted  he  had  to  tear  out  a  good 
deal  of  the  work  and  require  other  material;  that  he  was  aware  he  (Hob- 
son) had  lost  a  good  deal  of  money  there,  but  that  it  was  unavoidable;  that 
in  the  discussion  Hobson  offered  to  pay  him  what  would  be  a  fair  rate  to 
look  after  his  interest  there.  That  Hobson  said  he  believed  he  (defendant) 
could  help  him,  and  that  he  (defendant)  replied,  "There  is  no  question  but 
what  I  could."  Hobson  asked  how  much  he  (defendant)  thought  he  could 
save  him.  Without  going  into  details,  defendant  said  in  the  neighborhood 
of  16,000,  possibly  more.  That  the  outcome  of  the  conversation  was  that 
Hobson  expressed  a  willingness  to  divide  what  would  be  saved  by  defend- 
ant. Defendant  told  Hobson  he  did  not  wish  to  be  exacting,  and  if  the 
minimum,  to  wit,  ^,000  was  satisfactory  to  Hobson'  it  was  to  him  (defend- 
ant), and  that  the  amount  of  $3,000  was  agreed  on  between  them.  The  man- 
ner of  payments  was  then  discussed,  and  defendant  suggested  that  the 
$3,(X)0  be  paid  in  six  payments,  of  $500  each,  and  it  was  agreed  that  the 
payments  would  be  made  out  of  every  estimate  and  payment  made  by  de- 
fendant to  Hobson.  That  Hobson  asked  how  often  such  payments  could 
be  made,  and  defendant  told  him  he  thought  bimonthly  payments  could  be 
made,  and  he  would  see  to  it  that  his  material  was  properly  selected  before 
It  went  into  the  work,  and  would  reduce  the  amount  of  condemnations  made 
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after  the  material  had  gone  Into  the  work.  Defendant  further  testified  that 
there  was  a  difference  in  his  official  inspection  of  material  after  November 
1st  from  that  before  that  time,  as  before  stated  by  him.  He  also  testified 
that  on  the  next  day  after  the  interview  and  agreement  referred  to,  he 
made  a  payment  to  Hobson  of  about  $4,400,  and  that,  on  the  night  of  the 
next  day  after  this  payment,  Hobsop  came  to  his  quarters  between  8  and  9 
o'clock  and  handed  him  $500;  that  other  payments  in  November  and  De- 
cember of  $500  each  were  made  to  him  at  his  house  after  dark;  also  that 
Hobson  paid  him  $1,000  in-  January;  that  a  total  of  $2,000  was  paid  him; 
and  that  lie  gave  no  receipts  for  any  of  the  payments,  and  did  not  always 
count  the  money.'  Defendant  further  testified  that  he  paid  Hobson  80  per 
cent,  on  the  estimates  of  the  work  done,  and  that  he  had  not  overpaid  him 
or  paid  him  more  than  that  per  cent,  at  the  time  he  retired  from  the  service 
and  turned  over  the  work  to  his  successor.  The  defendant  further  testified 
on  cross-examination:  That  one  Samuel  B.  Stewart  had  a  contract  for  put- 
ting in  plumbing  in  the  buildings  at  Ft  Morgan  during  a  part  cf  the  time 
Hobson's  contract  was  being  executed.  It  was  made  with  Stewart  by  de- 
fendant under  instructions  from  the  quartermaster  general.  Said,  plumbing 
contract  was  separate  and  distinct  from  the  Hobson  contract  That  it  was 
his  (defendant's)  duty  to  look  after  the  interests  of  the  government  in  the 
execution  of  the  contract,  and  to  inspect  and  see  that  the  work  was  rightly 
done.  The  amount  of  the  contract  was  $2,248.  And  thereupon  the  follow- 
ing proceedings  were  had:  The  defendant  was  asked  by  the  United  States 
attorney  if  he  demanded  any  money  from  said  Stewart.  Defendant  objected 
to  the  question  on  the  ground  that  the  answer  thereto  might  incriminate 
the  defendant  in  a  separate  and  distinct  offense.  The  court  suggested  that 
defendant  may  be  cautioned  that  he  need  not  answer  the  question  if  the  an- 
swer would  tend  to  incriminate  him,  whereupon  the  defendant's  attorney 
stated  he  did  not  wish  to  caution  the  witness,  and  would  not  Insist  on  that 
ground  of  the  objection,  but  objected  to  the  question  as  Irrelevant  and  im- 
material, and  not  a  proper  cross-examination.  On  inquiry  by  the  court  as 
to  the  object  of  the  question,  the  United  States  attorney  stated  that  he 
expected  to  show  that  defendant  had  said  to  Stewart  that  he  could  make 
it  hard  for  him  in  executing  his  contract,  that  subsequently  Stewart  had 
trouble  in  getting  his  money  under  the  contract  from  defendant,  and  that 
defendant  had  demanded  and  received  from  said  Stewart  $200  without  any 
legal  or  proper  consideration  therefor,  and  under  circumstances  tending  to 
show  a  criminal  intent  on  the  part  of  the  defendant  Thereupon  the  court 
overruled  the  objection,  and  defendant  excepted.  The  defendant  stated  that 
he  received  $200  from  Stewart;  that  Stewart  was  doing  his  work  in  a 
**botchy  way,"  and  defendant  told  him,  if  he  was  not  able  to  do  it  right, 
he  should  employ  a  foreman  who  was  competent;  that  he  (defendant)  and 
Stewart  had  some  conversation  on  the  subject  which  resulted  in  his  agree- 
ing to  look  after  the  work  and  show  the  plumber  how  to  do  it  and  Stewart 
agreeing  to  pay  him  $200,  which  he  subsequently  did;  that  he  was  some- 
thing over  two  months  performing  duties  for  Stewart  in  the  latter  part  of 
August  and  in  September  and  October;  Stewart  was  there  during  the  time 
as  contractor  looking  after  his  work,  and  he  (defendant)  was  there  "in  a 
relative  capacity  to  a  foreman  and  advisory."  Defendant  further  stated 
that  he  was  not  an  expert  plumber.  The  rulings  of  the  court  in  permitting 
the  defendant  to  be  cross-examined  with  regard  to  his  dealings  with  Stewart 
are  assigned  as  error. 

In  rebuttal  the  United  States  called  as  a  witness  Samuel  B.  Stewart,  who 
testified:  That  he  was  a  plumber.  That  In  1900  he  had  a  contract  for 
plumbing  work  at  Ft  Morgan,  made  with  the  defendant  on  the  part  of  the 
government.  The  amount  of  the  contract  was  twenty-two  hundred  and 
fcrty-eight  dollars.  That  he  (witness)  superintended  the  work,  and  that  he 
was  a  practical  plumber.  The  witness  was  asked  by  the  United  States 
attorney  if  he  at  any  time  during  the  progress  of  the  work  had  employed 
the  defendant  to  do  any  work  for  him,  as  foreman  or  otherwise?  The  de- 
fendant objected  to  the  examination  of  the  witness,  and  to  the  question  put 
to  him,  "as  irrelevant,  immaterial,  and  because  it  calls  for  evidence  that  is 
not  legal  and  proper  In  rebuttal."    The  court  overruled  the  objection,  and 
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the  defendant  excepted.  Witness  stated:  That  he  entered  Into  no  agree- 
ment with  defendant  to  pay  him  any  money  for  any  work  to  be  done  for 
him.  That  he  paid  defendant  $200  on  one  occasion  in  a  room  at  defendant's 
residence  at  Ft.  Morgan.  No  one  else  was  present.  That  the  $200  was 
paid  under  these  circumstances:  After  the  witness  had  signed  the  contract 
for  the  plumbing,  the  defendant  said  to  him  he  could  "make  it  easy  for  me 

[witness],  or  d hard,"  and  that  thereupon  some  conversation  ensued 

between  them,  and  that  he  (witness)  understood  from  what  the  defendant 
said  that  he  wanted  some  money.  No  amount. was  named  at  that  time, 
and  no  agreement  to  pay  any  specific  amount  That  on  a  subsequent  occa- 
sion, when  defendant  was  giving  witness  a  check  in  defendants  office  .as 
a  payment  under  his  contract,  the  defendant  wrote  on  a  slip  of  paper,  '*Two^ 
hundred  dollars,"  and  that  he  would  like  to  have  that  much  if  he  (witness) 
could  give  it  to  him.  The  slip  of  paper  was  laid  before  witness  on  defend- 
ant's desk,  by  which  witness  was  standing.  There  was  no  other  person 
present  in  the  room.  Witness  further  stated  that  he  came  to  Mobile,  de- 
posited the  check  defendant  had  given  him,  and  drew  $260  out  of  the  bank, 
returned  to  Ft.  Morgan,  and  carried  to  defendant  $200  of  tlie  amount,  which 
was  paid  to  him  at  his  house.  To  each  and  every  question  asked  the  wit- 
ness by  the  United  States  attorney,  and  to  each  and  every  statement  of  the 
witness  made  in  answer  thereto,  the  defendant  objected  on  the  grounds 
stated.  The  objections  were  severally  and  separately  overruled,  and  the 
defendant  excepted. 

The  court  gave  the  Jury  a  general  charge,  to  which  no  exception  was 
reserved.  The  defendant  then  requested  the  court  to  give  41  special  charges, 
reciting  in  various  ways  propositions  of  law  as  to  the  burden  of  proof,  the 
presumption  of  law  in  favor  of  the  innocence  of  the  defendant,  and  giving 
the  well-recognized  rules  with  regard  to  reasonable  doubts,  certainty  of 
guilt,  etc.  Of  these  the  court  gave  18,  and  refused  the  rest,  and  to  the  re- 
fusal to  give  each  and  every  the  defendant  excepted  severally  and  sepa- 
rately, and  assigns  errors  thereon.  There  are  many  other  exceptions  taken 
to  the  rulings  of  the  court  in  the  progress  of  the  trial,  and  said  rulings  are 
assigned  as  error  here,  as  specifically  pointed  out  among  the  57  separate 
assignments  of  error  found  in  the  record. 

T.  M.  Stevens  and  Henry  Hanaw,  for  plaintiff  in  error. 
M.  D.  Wickersham,  for  defendant  in  error. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

PARDEE,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
second  count  of  the  indictment  under  which  the  plaintiff  in  error. 
King,  was  convicted,  does  not  specifically,  in  clear-cut  terms,  charge 
or  describe  the  official  capacity  of  King  at  the  time  he  is  charged 
with  receiving  the  bribe  in  question.  It  does,  however,  charge 
that  he  received  said  bribe  "with  intent  to  influence  his,  the  said 
Cyril  W.  King's,  official  action  in  the  payment  of  money  *  *  * 
for  the  construction  of  certain  buildings  in  the  Fort  Morgjan  Mil- 
itary Reservation  as  aforesaid,  which  said  matters  and  things,  to 
wit,  the  tender  and  acceptance  and  rejection  of  material  used  and 
to  be  used  in  the  construction  of  said  certain  public  buildings  on 
said  Fort  Morgan  military  reservation  by  said  J.  H.  Hobson,  and 
the  payments  therefor,  were  then  and  there  pending  before  the 
said  Cyril  W.  King,  or  might  be  brought  before  him  in  his  official 
capacity,  by  virtue  of  the  authority  vested  in  him,  the  said  Cyril  W. 
King,  by  the  war  department";  and  my  Brethren  are  of  opinion 
that,  after  verdict,  this  is  a  sufficient  charge  and  description  of  the 
official  capacity  of  King  to  bring  him  within  the  intent  and  meaning 
of  section  5501  of  the  Revised  Statutes  of  the  United  States,  and 
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therefore  the  assignment  of  error  based  on  the  denial  of  the  first 
motion  in  arrest  of  judgment  is  not  well  taken. 

The  case  shows  that  J,  H.  Hobson,  the  person  charged  in  the 
indictment  as  having  paid  the  money  to  King,  was  the  main  witness 
for  the  government  to  establish  such  payment,  and  the  intent  with 
which  it  was  paid  and  received ;  and  he  testified  fully  as  to  the  pay- 
ment of  the  money,  and  the  object  thereof.  While  perhaps  not 
strictly  an  accomplice  of  King,  he  was  unquestionably  particeps 
criminis  in  the  transaction  as  a  whole,  and  was  indictable  for  his 
conduct  under  section  5451  of  the  Revised  Statutes.  The  case  also 
shows  that  the  question  of  the  guilt  or  innocence  of  King  depended 
upon  whether  Hobson's  statement  should  be  taken  and  believed 
by  the  jury  as  against  the  voluntary  evidence  given  by  King  him- 
self. It  appears  by  the  record  that  on  cross-examination  of  Hob- 
son  he  was  asked  the  following  several  questions  by  counsel  for 
King: 

•*What  agreement  existed  between  you  and  the  war  department  or  the 
department  of  Justice  for  the  United  States  In  regard  to  exempting  you  from 
prosecution  so  far  as  this  case  Is  concerned?' 

"Was  there  any  agreement  on  the  part  of  the  United  States  to  exempt  you 
from  prosecution  for  your  part  in  this  affair  In  consideration  of  your  con- 
victing Oaptain  King,  (T  for  appearing  here  as  a  witness?" 

"Has  any  promise  or  security  or  immunity  from  prosecution  on  your  part 
been  made  to  you  by  any  representative  of  the  United  States  in  considera- 
tion of  your  appearing  here  as'a  witness  against  Oaptain  King?" 

And  having  testified  that  he  did  not  go  voluntarily  to  the  gov- 
ernment and  report  this  matter,  but  that  he  was  sent  for,  he  was 
asked  the  question : 

"What  proceedings  took  place?" 

And  having  testified  that  the  last  payment  made  him  by  de- 
fendant was  made  in  bills  of  various  denominations,  which  had  been 
marked  before  being  paid  to  defendant,  the  defendant  then  asked  the 
witness  the  following  question : 

"This  last  payment  that  you  speak  of  with  Captain  King,  it  was  arranged 
between  you  and  some  officers  of  the  government  that  you  would  get  this 
money  for  It  and  mark  it,  and  that  you  should  go  and  pay  it  to  Captain 
King  at  a  certain  time  and  place,  and  report  the  time  and  place  to  the  gov- 
ernment In  other  words,  there  was  an  arrangement  made  to  that  efFect 
was  there  not?" 

Also  the  following: 

"As  between  you  and  McAdams,  what  was  your  understanding  and  agree- 
ment there  at  the  time  with  reference  to  the  payment  of  money?" 

To  each  of  these  questions  the  attorney  for  the  United  States 
separately  objected,  and  each  of  said  objections  was  sustained  by 
the  court,  and  the  defendant  separately  excepted  to  each  of  said 
rulings. 

In  the  cross-examination  of  witnesses  in  criminal  cases  a  wide 
latitude  is  permitted.  It  is  always  permissible  to  show  the  interest, 
bias,  and  prejudice  of  the  witness,  and  to  inquire  about  any  and 
every  relevant  and  material  matter  to  the  issue  in  controversy  which 
in  any  way  tends  to  throw  light  upon  the  feelings  of  the  witness, 
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or  explains  and  makes  clear  his  situation  with  respect  to  the  de- 
fendant, in  order  that  the  jury  may  be  fully  informed  of  all  the 
facts  and  circumstances  tending  to  throw  light  on  the  weight  and 
importance  of  the  evidence  as  given.  The  proposition  is  elementary, 
and  it  is  found  in  the  text-books.  See  i  Greenl.  Ev.  (15th  Ed.) 
684;  Whart.  Ev.  §  408,  544,  561;  i  Archb.  N.  P.  pp.  29,  30,  39. 
And  the  rule  is  well  recognized  in  the  decisions  of  the  courts.  See 
Tla-koo-vel-lee  v.  U.  S.,  167  U.  S.  274,  17  Sup.  Ct.  855,  42  L.  Ed. 
166;  Taylor  v.  U.  S.,  32  C.  C.  A.  449,  89  Fed.  954;  Tate  v.  State,  86 
Ala.  33,  S  South.  575;  Amos  v.  State,  96  Ala.  120,  11  South.  424; 
Rivers  v.  State,  97  Ala.  76,  12  South.  434.  In  fact,  we  do  not  under- 
stand that  the  learned  district  attorney,  who  represented  the  de- 
fendants in  error  in  this  case,  disputes  this,  but,  rather,  relies  upon 
the  proposition,  and  his  contention  is,  that  in  this  case,  and  under 
the  circumstances  shown  in  the  record,  the  answers  to  the  questions 
sought  were  not  permissible  because  they  were  directed  towards  the 
ascertainment  of  a  state  secret,  which  is  privileged  on  grounds  of 
public  policy.  In  support  of  this  contention,  counsel  cites  Rose.  Cr. 
Ev.  (Sharswood's  Ed.)  185,  as  follows : 

** Where  a  communication  takes  place  between  a  counsel  or  an  attorney 
and  his  client,  or  between  government  or  some  of  its  agents,  such  communi- 
cation is  privileged,  on  the  ground  that,  should  it  be  suffered  to  be  dis- 
closed, the  due  administration  of  Justice  and  government  could  not  proceed; 
such  administration  requiring  the  observance*  of  Inviolable  secrecy.*' 

And  he  also  cites  in  support  Steph.  Dig.  Ev.,  7  Am.  &  Eng.  Enc. 
Law,  p.  102,  and  i  Greenl.  Ev.  (iSth  Ed.)  §  250. 

In  this  case  we  do  not  think  there  is  any  necessity  to  approve  or 
dispute  the  proposition  cited  from  Roscoe,  nor  to  determine  how 
far  the  public  policy  which  shuts  the  -mouths  of  witnesses  in  regard 
to  state  secrets  can  be  safely  applied  when  it  conflicts  with  the  con- 
stitutional right  of  every  person  tried  in  the  courts  of  the  United 
States  to  have  a  fair  and  impartial  trial.  However  the  main  prop- 
osition may  be,  we  are  clear  that  the  conversations  of  government 
detectives  and  other  agents  with  witnesses,  with  the  purpose  and 
effect  of  inducing  and  influencing  the  evidence  of  such  witnesses,  do 
not  rise  to  the  dignity  of  state  secrets,  and,  when  a  witness  so  in- 
duced or  influenced  appears  on  the  stand  and  testifies,  he  may  be 
cross-examined  as  to  any  and  all  inducements  made  to  him  on  the 
part  of  any  one  in  connection  with  his  evidence;  and  we  think  it 
would  be  intolerable  for  government  agents  to  be  allowed  to  give 
inducements  to  witnesses,  and  not  have  the  same  freely  exposed  on 
the  witness  stand,  so  as  to  inform  the  court  and  jury  as  to  the 
proper  weight  of  the  evidence  given. 

The  learned  counsel  further  contends  that  the  rulings  refusing  and 
denying  the  right  of  cross-examination,  as  shown  by  the  bill  of  ex- 
ceptions, do  not  constitute  reversible  error  in  this  case,  because, 
he  says,  it  was  error  without  injury.  He  claims  that  an  examina- 
tion of  the  record  will  show  that  the  material  part  of  Hobson's  tes- 
timony is  fully  corroborated  by  the  defendant  in  his  direct  examina- 
tion, and  also  in  his  cross-examination,  so  that,  if  the  evidence  of 
Hobson  be  wholly  discarded,  the  evidence  of  the  defendant  would 
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fully  justify  a  jury  in  rendering  a  verdict  of  guilty,  and  a  trial  court  in 
awarding  sentence.  We  have  given  the  question  very  serious  atten- 
tion, and,  pretermitting  the  suggestion  that  the  adverse  rulings  of 
the  court,  refusing  to  allow  the  interest  and  bias  of  Hobson  to  be 
given  in  evidence,  may  have  compelled  or  induced  the  defendant, 
King,  to  give  evidence  in  his  own  case,  we  are  compelled  to  con- 
clude that,  while  King's  evidence  corroborated  and  agreed  with 
much  of  the  evidence  of  Hobson,  yet,  on  the  material  question  as 
to  the  consideration  and  purpose  for  which  the  money  was  paid  by 
Hobson  to  King,  the  two  are  diametrically  opposed.  If  Hobson's 
evidence  should  be  discarded  from  the  record,  the  only  evidence  be- 
fore the  jury  to  determine  whether  King  received  the  money  as  a 
bribe  would  be  King's  statement  of  the  circumstances;  and  from 
that  evidence,  while  it  may  be  determined  that  he  was  guilty  of  im- 
moral conduct,  and  perhaps  of  a  criminal  offense  against  the  statutes 
of  the  United  States,  he  was  not  guilty  of  bribery,  as  charged  in  the 
indictment.  Besides  this,  the  finding  of  guilty  in  a  criminal  case  in 
the  courts  of  the  United  States  is  a  matter  for  the  jury,  and,  barring 
a  plea  of  guilty  entered  by  the  accused,  never  becomes  a  finding  by 
the  court.  We  do  not  dispute  that  an  accused  on  trial  may  by  ad- 
missions show  such  a  state  of  facts  that  the  previous  rejection  of 
evidence  in  his  favor,  or  other  adverse  ruling,  may  become  imma- 
terial, and  be  so  treated  on  error,  but  this  is  not  such  a  case.  The 
pivotal  question  on  the  trial  was  as  to  the  intent  and  consideration 
of  the  payment  of  money  by  Hobson  to  King.  Hobson  testified  that 
the  money  was  agreed  to  be  paid  .and  was  paid  to  influence  King,  in 
his  official  capacity,  in  accepting  or  rejecting  the  work  of  Hobson  as 
contractor.  King  testified  that  it  was  agreed  to  be  paid  and  was  paid 
for  services  outside  of  his  official  capacity,  in  inspecting  material  be- 
fore it  went  into  the  work,  and  for  assistance  in  forwarding  the  work. 
With  the  evidence  of  both  in  the  case,  it  was  a  question  perhaps  easy 
of  solution,  but  wholly  for  the  jury.  With  Hobson's  evidence  out  of 
the  case,  the  solution  is  not  so  easy,  and  only  the  verdict  of  a  jury 
would  meet  the  requirements  of  the  law. 

The  assignments  of  error  based  upon  rulings  of  the  court  permit- 
ting the  accused.  King,  as  a  witness,  to  be  cross-examined  in  regard 
to  his  dealings  with  Stewart,  and  afterwards,  in  rebuttal,  permitting 
Stewart  to  be  cross-examined  in  reference  to  a  bribe  alleged  to  have 
been  paid  by  Stewart  to  the  accused,  King,  in  connection  with  a 
plumbing  contract,  are  not  well  taken,  because  the  accused.  King,  had 
voluntarily  put  his  good  character  in  evidence,  and  made  it  one  of  the 
issues  in  the  case.  The  authorities  cited,  therefore,  in  support  of 
these  assignments,  are  not  applicable. 

The  other  assignments  of  error  need  not  be  considered,  because 
they  are  clearly  without  merit,  or  are  based  on  rulings  which  were 
incidental  to  that  particular  trial,  and  not  likely  to  appear  in  an- 
other. 

For  the  erroneous  rulings  in  regard  to  the  cross-examination  of 
witness  Hobson,  we  are  reluctantly  compelled  to  reverse  the  judg- 
ment of  the  circuit  court,  and  remand  the  case  for  a  new  trial,  and 
it  is  so  ordered. 
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LEVER  BROS.,  LIMITED,  BOSTON  WORKS    7.  SMITH. 

(Circuit  Court,  D.  ConnecticuL    January  16,  1902.) 

No.  992. 

1  TRADE-MARit — Infringement— Use  of  Christian  Name— Manner  of'  Use. 
Complainants  and  their  predecessors  for  many  years  had  expended 
large  amounts  of  money  in  advertising  their  soap,  designated  *'Wel- 
come"  soap,  tlie  word  being  registered  as  a  trade-mark.  Defendant,  a 
retail  grocer,  sold  scap  made  and  put  up  for  him  by  manufacturers. 
The  labels  thereon  bore  defendant's  name,  "Welcome  A.  Smith,"  the 
'  word  "Welcome"  above  the  "A.  Smith,"  In  much  larger  type,  and  so 
printed  that  the  word  **Welcome"  alone  appeared  on  the  end  of  the 
package.  Defendant  objected  to  such  wrappers  before  the  present  suit, 
and  at  his  request  the  manufacturers  changed  the  labels,  so  as  to  have 
his  name  in  a  single  line  in  uniform  type.  The  cakes  of  complainant's 
and  defendant's  soap  differed  in  size  and  shape  and  in  the  wording  of 
the  labels.  Complainant  sued  to  enjoin  further  use  of  the  word  "Wel- 
come." Held,  that  tlie  use  of  the  word  "Welcome,"  segregated  from  the 
surname,  or  in  larger  type  or  letters  than  the  surname,  or  so  located  as 
to  admit  the  inference  that  the  soap  Is  Welcome  Soap,  manufactured  by 
A.  Smith,  would  be  restrained. 

8.  Same—Costs. 

Defendant  having  discontinued  the  use  of  the  objectionable  labels, 
and  the  infringement  thereby  of  complainant's  trade-mark  being  of  very 
limited  amount,  no  costs  will  be  allowed  against  him. 

Archibald  Cox,  for  complainant. 
Brown  &  Perkins,  for  defendant. 

TOWNSEND,  District  Judge.  Final  hearing  on  bill  and  answer 
raising  question  of  infringement  of  the  word  "Welcome"  as  applied 
to  soap.  Complainant's  predecessors  were  continuously  engaged  in 
the  business  of  manufacturing  and  selling  laundry  soap  from  1835 
till  1897,  when  they  assigned  the  same  to  complainant.  In  1876 
they  applied  the  name  "Welcome"  to  such  soap ;  in  1881  they  regis- 
tered the  word  as  a  trade-mark.  They  have  expended  in  advertise- 
ments of  said  soap  from  $20,000  to  $40,000  or  $50,000  a  year  con- 
tinuously for  25  years,  and  soap  bearing  said  name  has  become 
widely  known  as  the  soap  of  complainant's  predecessors,  and  has 
been  extensively  sold  throughout  the  Eastern  states.  Defendant 
has  been  for  32  years  a  retail  grocer  in  Norwich,  Conn.  He  has 
always  handled  laundry  soaps,  and  for  many  years  has  made  Wel- 
come Soap  his  leading  soap.  He  has  always  had  soap  made  and 
put  up  for  him  by  manufacturers,  who  originally,  when  he  had  a 
partner,  affixed  the  firm  name  to  the  wrappers  and  soap,  and,  later, 
substituted  therefor  his  name  in  full.  In  1899  said  manufacturers 
printed  labels  and  stamped  the  soap  with  the  word  "Welcome" 
above  the  "A.  Smith,"  in  much  larger  type  or  letters,  and  so  printed 
the  wrappers  that  the  word  "Welcome"  alone  appeared  on  one 
end  of  the  package.  Defendant,  before  this  suit  was  brought,  ob- 
jected to  such  wrappers,  labels,  and  stamps,  and  ordered  them 
changed.  The  wrappers  on  the  soaps  made  and  sold  for  defendant 
since  1899  have  the  name  "Welcome  A.  Smith"  in  a  single  line  in 
uniform  type.     The  cakes  of  soap  differ  in  shape  from  those  of 


Digitized  by 


Google 


LEVEB   BROS.,  LIMITED,  BOSTON    WORKS   V.  SMITH.  999 

complainant,  and  on  one  side  thereof  is  stamped  the  word  "Soap" 
or  "Borax,"  simply,  and  on  the  other  the  word  "Smith's"  or  "Wel- 
come A.  Smith's  Best  Extra."  Upon  these  facts,  complainant  asks 
that  defendant  be  enjoined  from  using  the  word  "Welcome"  on  its 
cakes  or  packages  of  soap.  *  The.  defendant  invokes  the  application 
of  the  rule  that  a  man  is  entitled  to  use  his  own  name  honestly, 
and  especially  where  it  is  necessary  for  his  protection.  The  de- 
cision of  the  case  turns  upon  this  question  of  necessity. 

It  may  be  assumed  that  the  designation  "Welcome"  has  been  in- 
vested with  a  secondary  meaning,  whereby  it  indicates  solely  the 
manufacture  of  the  complainant,  and  that  defendant's  use  of  his 
Christian  name  on  wrappers  and  cakes  prior  to  1900  was  an  in- 
fringement of  complainant's  right.  It  is  not  clear,  however,  that 
every  use  by  defendant  of  his  name  "Welcome"  would  be  an  in- 
fringement of  said  right.  Defendant's  contentions  show  that  his 
position  IS  a  peculiar  one.  He  asserts  that  the  Christian  name 
"Welcome"  has  been  in  his  family  since  1756;  that  he  is  better 
known  as  Welcome  than  as  one  of  the  Smith  family ;  that  "hardly 
any  one  in  town  knows  me  as  Smith";  and  that  "Curtis,  Davis  & 
Co.  have  stolen  my  name  and  put  it  on  their  soap."  His  theory  of 
the  situation  is  illustrated  by  the  various  advertisements  inserted  in 
the  local  papers,  one  of  which  reads  as  follows: 

"U.  S.  ClrcTilt  Court 
"Lever  Bros,  (makers  of  Welcome  Soap)  vs.  Welcome  A.  Smith. 

"New  Haven,  May  4th. 
**Those  Englishmen  think  they  own  my  name.     I  had  my  name  before 
they  were  bom,  and  I  will  not  put  it  on  as  poor  appearing  cake  of  soap  as 
they  are  selling.     If  you  want  the  best  and  handsomest  cake  of  soap  In 
the  market,  see  that  the  cake  and  wrapper  have  my  full  name. 
"Apr27d  Welcome  A.  Smith. 

"Norwich  Bullethi,  Saturday,  April  27,  1901." 

He  testifies  that  he  caused  this  advertisement  to  be  inserted  in 
order  "to  exploit  my  own  soap,  and  to  call  people's  attention  to 
the  fact  that  I  was  being  persecuted,  and  not  prosecuted,  and  to 
sell  soap  to  pay  for  the  expenses." 

I  think  the  defendant  has  shown  that  the  use  of  his  Christian  name 
may  be  necessary.  The  surname  "Smith"  does  not  identify  an  in- 
dividual in  a  New  England  town;  the  Christian  name  Welcome  is 
his  Smith  family  name,  and  he  may  use  it  in  his  business,  provided 
he  uses  it  honestly.  Chas.  S.  Higgins  Co.  v.  Higgins  Soap  Co., 
144  N.  Y.  462,  467,  39  N.  E.  490,  27  L.  R.  A.  42,  43  Am.  St.  Rep. 
769;  Chemical  Co.  v.  Meyer,  139  U.  S.  540,  542,  11  Sup.  Ct.  625, 
35  L.  Ed.  247.  But  the  soap  thus  sold  as  his  is  not  manufactured 
by  him,  but  for  him ;  he  has  no  control  over  the  labels  and  stamps 
which  may  be  imposed  upon  him  by  unscrupulous  manufacturers 
who  are  rivals  in  business  of  complainant;  he  has  thus  already 
been  beguiled  into  a  violation  of  the  rights  of  complainant's  prede- 
cessor; and  it  is  not  clear  that  without  the  restraining  arm  of  the 
court  he  may  not  be  again  misled  to  his  own  and  complainant's 
prejudice. 
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An  order  may  be  entered  for  an  injunction  restraining  the  de- 
fendant from  using  the  word  "Welcome"  segregated  from  the  sur- 
name, or  in  larger  type  or  letters  than  the  surname,  or  so  placed 
above  the  surname  or  otherwise  so  located  as  to  admit  the  infer- 
ence that  the  soap  is  Welcome  Soap  manufactured  by  A.  Smith. 
In  view,  however,  of  the  fact  that  prior  to  this  suit  defendant  had 
discontinued  the  use  of  the  more  objectionable  labels,  and,  further, 
in  view  of  the  limited  amount  of  the  present  infringement,  no  costs 
should  be  allowed  against  defendant. 


STERLING  REMEDY  CO.  v.  SPERMINE  MEDICAL  00. 
(Circuit  Court  of  Appeals,  Seventh  Circuit.    October  18^  1901.) 

No.  825. 

1.  Unfair  Competition— Scope  of'  Injunction. 

A  defendant  having  deliberately  and  for  the  purpose  of  deception  Imi- 
tated, not  only  the  name  which  complainant  had  adopted  for  a  medicinal 
remedy,  but  also  the  form  and  color  of  the  tablets  and  the  shape  of 
box  and  style  of  label  used  by  complainant,  all  of  which  were  dis- 
tinctive and  peculiar,  complainant  is  entitled  to  an  injunction  restrain- 
ing all  of  such  imitations.  In  such  case  the  court  should  not  be  nice 
in  limiting  the  scope  of  the  relief  granted  because  some  of  the  imitations 
if  practiced  singly  and  without  fraudulent  intent  might  not  constitute 
unfair  competition.* 

2.  Same— Imitation  op  Name  or  Designation. 

Whether  the  phrase  "Candy  Cathartic,"  used  by  the  manufacturer  of 
a  remedy  in  connection  with  the  name  "Oascarets"  to  form  an  allitera- 
tive combination,  is  or  is  not,  by  reason  of  its  descriptive  character,  one 
which  may  be  appropriated  as  a  valid  trade-mark,  the  proprietor  of  a 
similar  and  competing  remedy  is  not  entitled  to  use  it  in  a  similar  com- 
bination, in  connection  with  a  word  Idem  sonans  with  the  name  "Cas- 
carets,"  with  the  intention  or  effect  of  confusing  or  deceiving  purchasers 
as  to  the  origin  of  his  remedy,  nor  in  connection  with  an  Imitation  of 
form,  package,  or  label,  with  like  purpose  or  effect. 

8.  Same— Proper  Procedure  in  Suits— Approval  of  Proposed  Changes. 

Where  unfair  competition  has  been  found,  the  defendant  must  take  the 
responsibility  of  deciding  for  himself  what  changes  are  necessary  to 
avoid  further  infringement,  and  the  court  should  not  give  its  approval 
in  advance  to  any  suggested  or  proposed  changes. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
ern  District  of  Illinois. 

The  appellant,  the  Sterling  Remedy  Company,  filed  Its  bill  In  the  court 
below  against  the  Spermine  Medical  Company  to  restrain  unfair  comi)etition 
in  trade.  The  facts  in  the  case,  as  disclosed  by  the  evidence,  are  sub- 
stantially as  follows:  The  complainant  below,  the  appellant  here,  is  a  cor- 
poration created  by  the  laws  of  the  state  of  New  Jersey,  and  is  engaged  In 
the  preparation  and  sale  of  proprietary  medicines,  and  is  the  successor  in 
Interest  of  the  Sterling  Remedy  Company  of  lUinois,  which  latter  company, 
in  1895,  placed  upon  the  market  a  remedy  for  constipation,  adopting  therefor 
the  arbitrary  name  of  "Cascarets."  The  remedy  was  put  up  in  octagonal, 
flat,  dark  brown  tablets,  initialed  with  the  letters  C.  O.  C.  The  tablets  were 
inclosed  in  tin  boxes  of  peculiar  design,  and  with  original  letterpress.    The 

1  Unfair  competition,  see  notes  to  Scheuer  v.  Muller,  20  C.  CL  A.  165;  Lare 
V.  Harper,  30  C.  C.  A.  376. 
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form  of  the  article  and  the  style  and  shape  of  the  boxes  were  not  necessitated 
by  the  nature  of  the  product,  but  were  selected  arbitrarily  to  produce  a 
characteristic  form  and  dress,  and  were  new  as  applied  to  preparations  of 
this  sort  In  addition  to  the  word  "Oascaret"  the  alliterative  phrase,  "Candy 
Cathartics"  was  adopted  as  part  of  the  name.  The  design  and  dress  of  the 
inclosing  boxes  and  the  names  were  new  with  respect  to  products  of  this 
character.  This  remedy  was  largely  advertised,  and  with  the  result  that 
it  is  now  on  sale  in  35,000  retail  drug  stores  in  the  United  States,  the  Do- 
iXiinion  of  Canada,  and  in  Europe.  The  sales  in  the  year  1898  exceeded 
four  million  boxes.  In  the  advertisements  and  circulars  the  names  "Cas- 
caret"  and  "Oandy  Cathartic,"  and  the  design  of  the  boxes  and  form  of 
tablet,  had  been  prominent  features,  and  to  a  greater  or  less  extent  had 
become  the  identifying  badges  of  the  complainant's  preparation.  It  is  also 
claimed,  and  to  a  certain  extent  proven  by  the  evidence,  that  the  words 
"Candy  Cathartic,"  through  advertisement  and  trade  usages,  have  acquired 
a  secondary  meaning  in  connection  with  the  remedy.  The  defendant  up  to 
the  year  1899  manufactured  an  article  called  '^Spermine,"  an  alleged  remedy 
for  a  wholly  different  disease.  In  that  year  it  began  the  manufacture  and 
sale  of  a  remedy  for  constipation,  put  it  in  the  form  of  a  tablet  of  the  precise 
shape  and  almost  the  exact  size  of  the  complainant's  tablet,  and  of  nearly 
like  color,  and  in  boxes  of  the  same  shape  and  size  of  the  complainant's, 
and  containing  a  corresponding  number  of  tablets  for  the  same  prices 
charged  by  the  complainant,  and  styled  the  same  "Gastorets,"  and  closely 
imitated  the  letterpress  and  label  on  the  complainant's  boxes,  and  the  ad- 
vertising matter,  and  after  it  thus  began  the  manufacture  of  "Castorets"  it 
solicited  orders  of  several  wholesale  druggists  in  Chicago,  who  declined  to 
handle  the  preparation,  upon  the  ground  that  It  was  an  Infringement  of 
"Cascarets/*  The  bill  was  filed  in  the  court  below  on  the  26th  of  June, 
1899.  and  amongst  other  things  prayed  for  an  injunction  as  follows:  "(S) 
That  the  said  Spermine  Medical  Company,  its  officers,  clerks,  attorneys, 
agents,  servants,  salesmen,  and  workmen  may  be  forever  enjoined  and  re- 
strained from  making  use  of,  by  word  of  mouth  or  otherwise,  in  connection 
with  the  sale  of  a  remedy  or  cure  for  constipation  and  other  diseases,  not 
made  by  or  for  your  orator,  as  the  name  or  designation  of  such  remedy  or 
cure  for  constipation  and  other  diseases,  of  the  word  'Cascarets'  or  any  other 
word  similar  thereto  in  sound  or  appearance;  that  it  may  be  in  every  way 
enjoined  and  restrained  from  making  use  of  the  labels,  boxes,  tablets,  and 
indicia  hereunto  annexed  and  made  a  part  hereof  and  marked  defendant's  ^ 
Exhibits  'A'  to  *D,'  and  from  doing  any  act  or  thing  whatsoever  tb  induce 
the  belief  that  a  remedy  or  cure  for  constipation  and  other  diseases  by  or  for 
it  made  is  the  remedy  or  cure  for  constipation  and  other  diseases  known  as 
'Cascarets'  of  your  orator,  by  or  for  it  made  and  hereinbefore  referred  to, 
and  otherwise  in  every  way  enjoining  and  restraining  the  acts  of  the  de- 
fendant complained  of."  A  temporary  restraining  order  preliminary  to  a 
motion  for  injunction  was  Issued  on  the  26th  of  June,  1899.  On  July  20, 
1899,  the  defendant  below  presented  to  the  court  an  altered  label  and  trade- 
name, which  if  proposed  to  use  to  designate  its  tablet  medicine  theretofore 
sold  under  the  name  of  "Castorets,"  stating  that  it  had  desisted  from  the 
use  of  the  trade-name  and  label  complained  of  in  the  bill,  and  would  desist 
therefrom,  using  in  its  stead  the  label  presented,  in  which  the  name  "Castor 
Caramels"  was  substituted  for  "Castorets."  and  designating  them  as  "the 
only  perfect  candy  cathartic,"  the  label  being  of  a  pink  color,  but  upon  the 
same  style  of  box,  and  the  tablet  being  of  the  same  shape.  On  that  day 
the  court  made  an  order  In  which  It  decreed  "that  the  proposed  new  style 
of  label  as  submitted  to  the  court,  'Castor  Caramels,'  may  be  used  by  the 
defendant  as  a  designating  symbol  to  be  employed  on  packages  of  cathartic 
compound  put  up  in  manner  and  form  as  heretofore  customary  with  the  de- 
fendant at  the  time  this  action  was  begun,  and  that  the  defendant  Is  hereby 
authorized  to  continue  tlie  use  of  such  packages  without  liability  to  the  com- 
plainant, provided  that  the  legend  'Castor  Caramels'  and  the  label  as  this 
day  submitted  to  the  court  be  used  to  designate  the  packages  of  the  de- 
fendant, and  it  is  further  ordered  that  the  defendant  be  authorized  to  use 
the  same  style  of  package  and  the  same  style  of  tablet  as  heretofore  used 
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by  It  in  connection  with  tlie  new  style  of  label  submitted  to  the  court,  and 
that  the  use  of  said  new  label,  the  use  of  the  former  style  of  package  and 
tablet,  are  not  within  the  piu'View  of  the  restraining  order  heretofore  entered 
in  this  cause,  and  that  the  restraining  order  heretofore  entered  be  con- 
tinued in  force  until  the  final  hearing  of  the  cause."  On  August  15,  1899, 
the  defendant  answered  to  the  bill,  and  on  October  23d  of  that  year  a  replica- 
tion was  filed.  On  November  27th  the  complainant  below  moved  for  a  pre- 
liminary injunction  restraining  the  defendant  from  the  use  of  the  tablets, 
boxes,  and  other  indicia  of  use  by  the  defendant,  and  this  motion  was 
denied.  On  July  17,  1901,  proofs  having  been  taken,  the  cause  came  on  for 
hearing,  and  a  decree  was  entered  In  pursuance  of  the  conclusions  of  the 
court:  "(1)  That  the  complainant  has  the  right  to  bring  this  suit;  (2)  that 
the  word  'Cascarets'  is  not  descriptive,  but  is  fanciful,  and  c  nstltutes  a 
valid  trade-mark;  (3)  that  the  phrase  *Candy  Cathartic*  is  descriptive,  as  used 
by  both  complainant  and  defendant;  (4)  that  the  size  and  shape  of  box  and 
tablet  used  by  complainant  are  common  in  connection  with  similar  medicinal 
preparations,  and  that  complainant  has  no  exclusive  rights  therein,  in  con- 
nection with  cathartic  tablets;  (5)  that  defendant's  original  label,  in  style, 
coloring,  and  letterpress,  are  so  similar  to  complainant*s  label  as  under  the 
facts  of  this  case  to  constitute  unfair  competition;  and  (6)  that  the  word 
*Castorets*  is  an  infringement  of  complainant's  trade-mark  *Cascarets.*  "  The 
decree  merely  enjoined  the  use  by  the  defendant  of  the  word  "Castorets" 
and  of  its  original  labels.  The  complainant  excepted  to  the  action  of  the 
court  in  refusing  to  restrain  the  defendant  as  prayed  in  the  bill  of  complaint; 
for  refusing  to  restrain  defendant  from  the  use  of  the  box,  tablets,  and 
Indicia  mentioned  in  the  bill,  and  each  thereof,  and  from  doing  any  act  or 
thing  whatsoever  to  induce  the  belief  that  a  remedy  or  cure  for  constipation 
and  other  diseases  made  by  or  for  the  defendant  is  the  remedy  or  cure  for 
constipation  and  other  diseases,  known  as  "Cascarets,"  of  the  complainant, 
and  for  refusing  to  enjoin  and  restrain  the  use  of  the  words  **Candy 
Cathartic,"  and  appealed  from  so  much  of  the  decree  as  denied  relief  In  these 
particulars. 

Frank  F.  Reed,  for  appellant 

Before  JENKINS  and  GROSSCUP,  Circuit  Judges,  and  BUNN, 
District  Judge. 

JENKINS,  Qrcuit  Judge  (after  stating  the  facts  as  above).  We 
have  held  in  Hires  Co.  v.  Consumers'  Co.,  41  C.  C.  A.  71,  100  Fed. 
809,  and  in  Mitchell  v.  Williams,  45  C.  C.  A.  265,  106' Fed.  168,  that 
it  is  not  proper,  where  unfair  competition  has  been  found,  for  a 
court  of  equity  to  give  its  approval  in  advance  to  a  changed  form 
proposed  to  be  adopted  to.  avoid  future  liability,  but  should  in  such 
cases  restrain  the  use  of  the  infringing  devices,  leaving  to  the  de- 
fendant the  responsibility  of  deciding  for  himself  and  at  his  own 
risk  what  changes  are  necessary  to  avoid  infringement.  The  or- 
der of  July  20,  1899,  was  therefore  improvident,  and  should  have 
been  vacated  by  the  decree.  It  is  proper  to  add  that  that  order 
was  made  before  either  of  the  decisions  referred  to,  but  the  decree 
was  entered  subsequently  to  them,  and  should  have  conformed  the 
action  of  the  court  below  to  the  ruling  of  this  court. 

We  have  spoken  so  frequently  to.  the  subject  of  unfair  competition 
in  trade,  and  have  declared  the  principles  which,  as  we  conceive, 
govern  such  cases,  that  the  case  before  us  calls  for  no  special  con- 
sideration of  the  facts.  There  was  here  manifest  attempt  to  put 
upon  the  public  the  goods  of  the  defendant  as  those  of  the  com- 
plainant.   The  latter  had  provided  a  peculiar  form  for  its  tablets 
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and  a  box  of  peculiar  shape.  This  form  and  shape  had  not  before 
been  used  in  connection  with  such  medicine.  It  is  clear  that  the 
defendant  adopted  the  style  and  shape  of  the  boxes,  the  color  of 
the  tablet,  and  the  letterpress  upon  the  boxes  and  in  advertising, 
to  palm  off  his  goods  as  those  of  the  complainant.  It  is  not  a  case 
of  accidental  imitation  in  some  respect;  it  is  a  case  of  deliberate 
and  designed  imitation  in  all  respects.  The  facts  bring  the  case 
under  the  ban  of  the  law,  and  the  complainant  was  entitled  to  re- 
lief, as  well  against  the  form  of  the  tablet  and  shape  of  the  boxes 
as  against  the  word  "Castorets."  Hires  Co.  v.  Consumers'  Co.,  41 
C.  C.  A.  71,  100  Fed.  809;  Saxlehner  v.  Mendelson  Co.,  179  U.  S. 
19,  21  Sup.  Ct.  7,  45  L.  Ed.  60. 

A  more  difficult  question  arises  with  respect  to  the  use  of  the 
words  "Candy  Cathartic."  It  is  claimed  that  these  words  are  merely 
descriptive,  indicating  the  quality  of  the  compound,  and  cannot  be 
appropriated  as  a  trade-mark.  This  may  be,  although  a  different 
conclusion  was  reached  by  Judge  Wing  in  Remedy  Co.  v.  Gorey 
(C.  C.)  no  Fed.  372.  We  do  not  find  it  needful  to  determine  that 
question,  since  the  bill  here  does  not  proceed  upon  the  ground  of 
trade-mark  alone,  but  upon  the  ground  of  unfair  competition  in 
trade.  There  can  be  no  trade-mark  in  one's  name,  or  in  a  geo- 
graphical name,  or  in  a  name  descriptive  of  quality;  but  neither 
can  be  used  for  the  purpose  of  perpetrating  a  fraud  which  affects 
the  public.  Meyer  v.  Medicine  Co.,  7  C.  C.  A.  558,  58  Fed.  884; 
Pillsbury  v.  Mills  Co.,  12  C.  C.  A.  432,  64  Fed.  841 ;  Mills  Co.  v. 
Eagle  (C.  C.)  82  Fed.  816;  Williams  v.  Mitchell,  45  C.  C.  A.  265. 
106  Fed.  168;  Reddaway  v.  Banham  [1896]  App.  Cas.  199;  La 
Republique  Francaise  v.  Saratoga  Vichy  Springs  Co.,  107  Fed.  459, 
46  C.  C.  A.  418.  In  a  recent  case  in  the  supreme  court  (Elgin 
Nat.  Watch  Co.  v.  Illinois  Watch  Co.,  179  U.  S.  665,  675,  21  Sup. 
Ct.  274,  45  L.  Ed.  380),  the  court  remarked  that,  "Where  an  al- 
leged trade-mark  is  not  in  itself  a  good  trade-mark,  yet  the  use  of 
the  word  has  come  to  denote  the  particular  manufacturer  or  ven- 
der, relief  against  unfair  competition  or  perfidious  dealing  will  be 
awarded  by  requiring  the  use  of  the  word  by  another  to  be  con- 
fined to  its  primary  sense  by  such  limitations  as  will  prevent  mis- 
apprehension on  the  question  of  origin."  So  here,  the  use  of  the 
term  "Candy  Cathartics,"  if  it  be  a  descriptive  term,  was  so  used 
by  the  defendant  below  in  connection  with  the  form  of  tablet,  the 
character  of  letterpress,  and  with  a  word  idem  sonans  with  the 
term  "Cascarets"  employed  by  the  complainant,  that  the  combina- 
tion worked  a  fraud  upon  the  public  and  a  wrong  to  the  com- 
plainant. If  the  term  be  a  descriptive  one,  the  defendant  had  no 
right  to  employ  it  in  such  combination,  and  could  only  use  it  under 
"such  limitations  as  will  prevent  misapprehension  on  the  question 
of  origin."  The  bill  sought  so  to  restrain,  and  the  prayer  of  the 
bill  is  no  broader.  If  the  defendant  is  of  opinion  that  it  may  law- 
fully appropriate  that  term  as  a  descriptive  one,  care  should  be 
taken  that  it  is  not  employed  in  combination  with  infringement  in 
form,  shape,  color,  or  letterpress.  The  duty  is  cast  upon  the  de- 
fendant of  deciding  for  itself,  as  we  remarked  in  Hires  Co.  y^Con- 
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sumers'  Co.,  supra,  "how  near  he  may  with  safety  drive  to  the  edge 
of  the  precipice,  and  whether  it  be  not  better  for  him  to  keep  as 
far  from  it  as  possible."  If  the  term  be  a  descriptive  one,  the  arti- 
cle to  which  it  is  applied  must  be  differentiated  in  form,  dress,  and 
color,  that  the  public  may  not  be  imposed  upon  and  the  complain- 
ant defrauded  of  its  rights. 

The  decree  is  reversed,  and  the  cause  is  remanded,  with  directions 
to  the  court  below  to  vacate  the  order  of  decree  of  July  20,  1899, 
and  to  enter  a  decree  in  conformity  with  the  prayer  of  the  bill. 


MIFFLIN  et  al.  v.  BUTTON  et  aL 

SAME  V.  R.  H.  WHITE  CO. 

(Circuit  Court  of  Appeals,  First  Circuit    January  16,  1002). 

Kos.  387, 388. 

L  Copyright— SuBSEQUBNT  Publication— Notice— Abandonment. 

When  the  author  of  a  literary  work,  who,  after  a  portion  has  been 
published  in  a  magazine  without  copyright,  publishes  It  in  book  form, 
taking  the  proper  steps  to  copyright  the  book  in  his  own  name,  con- 
sents to  the  subsequent  publication  in  such  magazine  of  the  portion 
which  had  not  been  published  therein,  without  other  notice  of  copyright 
than  a  general  notice  of  copyright  by  the  publishers,  such  subsequent 
publication  effects,  under  the  statute,  an  abandonment  of  the  author's 
copyright. 

2.  Same- Second  Copyright. 

Where  a  literary  work  has  been  published  serially  with  the  consent 
of  the  author,  and  a  copyright  secured  in  the  name  of  the  publisher, 
whether  it  be  for  the  publisher  alone,  or  in  the  interests  of  the  pub- 
lisher and  the  author,  the  author  cannot  subsequently  copyright  the 
work;  and  if,  subsequently,  the  author  republishes  it  In  book  form, 
with  a  notice  of  a  copyright  in  his  own  name,  such  republication,  with 
such  a  notice,  effects,  under  the  statute,  an  abandonment  of  the  copy- 
right 

Appeals  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Massachusetts. 
See  107  Fed.  708. 

Samuel  J.  Elder  (Elder,  Wait  &  Whitman,  on  the  brieQi  for  appel- 
lants. 
Andrew  Gilhooly,  for  appellees. 

Before  PUTNAM,  Circuit  Judge,  and  WEBB  and  ALDRICH, 
District  Judges. 

PUTNAM,  Circuit  Judge.  The  first  of  these  appeals  originated 
in  a  bill  to  protect  an  alleged  copyright  in  a  portion  of  "The  Min- 
ister's Wooing,"  and  the  second  in  a  portion  of  "The  Professor  at 
the  Breakfast  Table.'*  In  each  there  was  a  demurrer,  a  decree  dis- 
missing the  bill  with  costs,  and  an  appeal.  The  alleged  copyrights 
were  taken  out  under  the  act  of  February  3,  1831,  c.  16  (4  Stat.  436), 
and  each  claims  the  benefit  of  a  renewal.  Some  questions  are  made 
about  the  renewals,  but  we  need  not  consider  them. 

Twenty-nine  of  the  forty-two  chapters  of  "The  Minister's  Wooing" 
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were  published  in  the  serial  numbers  of  the  Atlantic  Monthly,  be- 
ginning with  December,  1858,  and  ending  with  October,  1859.  In 
October,  1859,  Mrs.  Stbwe  took  out  a  copyright  of  "The  Minister's 
Wooing"  as  a  whole,  and  in  the  book  published  by  her  authority  a 
proper  notice  of  this  copyright  is  entered.  Subsequent  to  taking 
out  this  copyright,  the  remaining  13  chapters  were  published  in  the 
November  and  December  numbers  of  the  Atlantic  Monthly  for  the 
same  year.  On  the  page  following  the  title  page  of  these  numbers 
was  printed  the  following:  "Entered  according  to  act  of  congress, 
in  the  year  1859,  by  Ticknor  &  Fields,  in  the  clerk's  office  of  the 
district  court  of  the  district  of  Massachusetts."  All  the  magazine 
publications  were  with  the  consent  of  Mrs.  Stowe,  under  a  formal 
contract  between  her  and  the  publishers. 

The  bill  does  not  state  whether  or  not  Ticknor  &  Fields  took  out 
a  copyright  of  any  kind.  The  circuit  court  found  that  the  publica- 
tion of  the  first  29  chapters  without  any  copyright  abandoned  them 
to  the  public,  in  which  it  was  undoubtedly  correct.  It  also  found, 
in  substance,  that,  as  the  remaining  13  chapters  were  published  with 
no  notice  of  the  copyright  except  that  which  we  have  stated,  this, 
although  giving  information  that  somebody  had  copyrighted  some- 
thing, was  not  a  sufficient  notice  of  a  copyright  by  Mrs.  Stowe, 
even  in  view  of  the  liberal  rulings  as  to  the  permissible  form  of  a 
notice  found  in  Lithographic  Co.  v.  Sarony,  iii  U.  S.  53,  55,  56,  4 
Sup.  Ct.  279,  28  L.  Ed.  349,  and  in  other  cases  of  like  class.  We 
agree  with  this  proposition.  But  the  case  goes  farther.  The  notice 
given  by  the  publishers  of  the  Atlantic  Monthly  was  clearly  a  notice 
of  a  supposed  copyright  secured  by  themselves,  and  it  contained 
nothing  to  indicate  that  it  was  a  notice  of  one  taken  by  Mrs.  Stowe. 
The  presumption,  therefore,  is  that  it  was  a  notice  of  a  copyright 
of  so  much  of  the  Atlantic  Monthly  as  the  publishers  were  entitled 
to  copyright  in  their  own  behalf.  They  could  not  then  copyright 
"The  Minister's  Wooing,"  because  it  had  already  been  copyrighted, 
and  there  cannot  be  two  successive  copyrights  of  the  same  publi- 
cation. To  permit  this  would  render  possible  an  extension  of  the 
statutory  period  through  which  a  copyright  runs,  which,  of  course, 
the  law  will  not  allow.  Therefore,  on  the  whole,  the  just  conclusion 
is  that  Ticknor  &  Fields  published  the  November  and  December 
numbers  of  the  Atlantic  Monthly,  not  only  without  any  notice  of 
Mrs.  Stowe's  copyright  which  was  sufficient  in  law,  but  only  with 
one  which  was  presumably  a  notice  of  a  copyright  of  their  own. 

With  reference  to  "The  Professor  at  the  Breakfast  Table,"  as  the 
learned  judge  of  the  circuit  court  well  said,  the  sequence  of  the  facts 
is  different,  but  the  case  is  governed  by  the  same  principles.  Ten 
of  the  twelve  parts  of  this  work  were  published  in  the  serial  num- 
bers of  the  Atlantic  Monthly,  beginning  in  January,  1859,  and  end- 
ing in  October,  1859,  without  any  notice  of  any  copyright.  The 
remaining  two  parts  were  published  in  the  following  December  num- 
ber, as  to  which  the  bill  states  that  a  copyright  was  obtained  by 
Ticknor  &  Fields,  and  a  notice  thereof  given  on  the  page  following 
the  title  page,  in  the  precise  form  which  we  have  already  stated  in 
regard  to  "The  Minister's  Wooing."  Afterwards,  Dr.  Holmes  pub- 
Digitized  by  VnOOQlC 


1006  112  FEDERAL  REPORTER. 

lished  the  entire  work  in  one  volume,  containing  the  following  no- 
tice: "Entered  according  to  act  of  congress  in  the  year  1859,  by 
Oliver  Wendell  Holmes,  in  the  clerk's  office  of  the  district  court  of 
the  district  of  Massachusetts."  In  this  case  there  is  an  allegation 
that  Dr.  Holmes  took  out  a  copyright  in  his  own  behalf,  so  that  the 
same  observations  apply  even  more  positively  to  the  notice  given 
by  him  which  we  made  with  reference  to  that  printed  by  Tick- 
nor  &  Fields  with  regard  to  "The  Minister's  Wooing";  that  is  to 
say,  it  was  a  notice  of  a  copyright  taken  out  by  him,  and  not  of 
that  taken  out  by  Ticknor  &  Fields.  While,  therefore,  as  already 
said,  we  agree  with  the  line  of  reasoning  of  the  learned  judge  of 
the  circuit  court,  we  may  add  the  same  conclusion  as  with  reference 
to  the  other  case,  that,  in  the  volume  published  by  Dr.  Holmes,  no 
notice  was  given,  or  intended  to  be  given,  of  the  copyright  taiken 
out  by  Ticknor  &  Fields^ 

We  ought  to  observe  that  the  publication  by  Tichnor  &  Fields 
was  with  the  authorization  of  Dr.  Holmes,  under  a  contract  with 
him,  so  that  he  is  chargeable  with  what  was  done  by  them.  We 
ought  also  to  add  that  while  it  is  possible  that,  in  some  aspects  of 
the  law,  Tichnor  &  Fields  might  have  obtained  a  copyright  in  be- 
half of  themselves  and  of  Dr.  Holmes  which  would  have  protected 
the  interests  of  both,  and  that  thus  Ticknor  &  Fields  might  have 
become  a  trustee  of  a  copyright  in  behalf  of  both,  yet  there  is  no 
allegation  in  the  bill  to  that  effect.  Therefore,  inasmuch  as  the 
Ci/pyright  taken  out  by  Dr.  Holmes  was  insufficient  to  protect  any 
part  of  his  volume,  because  the  whole  had  received  prior  publica- 
tion, and,  as  we  have  said,  there  cannot  be  successive  copyrights, 
and  inasmuch  also  as  he  published  the  only  parts  which  could  be 
regarded  as  protected  by  the  prior  copyright  without  giving  notice 
thereof,  it  necessarily  follows  that  the  conclusion  of  the  circuit  court 
that  the  whole  work  was,  in  the  end,  abandoned  to  the  public,  was 
correct. 

In  Np.  387,  Mifflin  v.  Dutton,  the  decree  of  the  circuit  court  is 
affirmed,  and  the  costs  of  appeal  are  awarded  to  the  appellees. 

In  No.  388,  Mifflin  v.  R.  H.  White  Company,  the  decree  of  the 
circuit  court  is  affirmed,  and  the  costs  of  appeal  are  awarded  to  the 
appellees. 


UNION  HARDWARE  00.  v.  SELCHOW  et  aL 
(Circuit  Court,  S.  D.  New  York.    December  31,  1901.) 

1.  Patents— Invention— Substitution  of  Material. 

The  substitution  of  one  material  for  another  In  an  existlnf?  structure, 
the  effect  of  which  is  to  render  It  lighter,  cheaper,  and  stronger,  but 
which  does  not  change  its  mode  of  operation  or  increase  its  utilityt  does 
not  rise  to  the  plane  of  invention. 

2.  bAMB— Trucks  for  Roller  Skates. 

The  Hoerle  patent.  No.  508,617,  for  an  Improvement  in  trucks  for 
roller  skates,  which  consists  of  making  the  truck  frame  from  a  single 
blank  of  sheet  steel,  instead  of  from  cast  steel,  as  previously  done,  dues 
not  disclose  invention,  and  is  void. 
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In  Equity.    Suit  for  infringement  of  patent.     On  final  hearing. 

This  is  a  suit  for  the  infiingement  of  letters  patent  No.  508,617  granted 
November  14,  1893,  to  the  complainant,  as  assignee  of  Obrlstian  G.  Hoerle, 
the  inventor,  for  an  improvement  in  trucks  for  roller  skates.  The  patentee 
says: 

•*My  Invention  relates  to  roller  skates  and  more  particularly  to  an  im- 
provement in  the  trucks,  Its  object  being  to  make  the  trucks  lighter,  stronger 
and  at  the  same  time  cheaper  than  those  now  in  use.  To  this  end  my  in- 
vention consists  in  blanking  the  framework  of  the  truck  from  a  single  piece 
of  sheet  metal  and  form  it  into  the  proper  shape  to  support  the  axle  and  to 
provide  suitable  means  for  attaching  it  to  the  platform  or  sole  plate  of  the 
skate,  which  improvement  will  be  more  fully  set  forth  and  described  in  the 
following  specification  and  such  features  as  I  believe  to  be  new  and  novel 
particularly  pointed  out  in  the  claims  to  follow.  •  •  •  In  the  construction 
above  described  I  produce  a  frame  much  lighter,  cheaper  and  stronger  than 
the  ordinary  cast  metal  truck  frame  now  employed.  Besides,  such  a  con- 
struction is  equally  well  adapted  in  use  to  be  applied  In  the  construction  of 
casters  for  beds,  tables,  chairs  and  other  like  articles.  Therefore  I  do  not 
wish  to  be  strictly  confined  in  its  use  to  roller  skates,  but  to  employ  it  in 
other  lines  as  well." 

The  claims  alleged  to  be  Infringed  are  the  first  and  third.  They  are  as 
follows: 

*'(1)  In  a  roller  skate  or  other  device  of  like  character,  an  improved  article 
of  manufacture  consisting  of  a  roller-truck  frame  made  from  a  single  metal 
blank  formed  into  the  proper  shape  to  be  attached  to  the  footplate  of  the 
skate  and  means  substantially  as  shown  for  attaching  It  thereto,  a  bend  or 
eye  formed  at  or  near  the  lower  depending  end  of  such  frame  for  supporting 
the  axle  for  the  rollers,  substantially  as  set  forth. 

**(3)  As  an  improved  roller  truck  of  the  character  described  consisting  of 
the  metal  blank  as  shown,  having  the  central  portion,  1,  to  form  the  axle 
support,  arms,  a,  b,  indentations  or  ribs,  f,  formed  by  depressing  the  stock 
therein  plates,  e,  d,  for  supports,  said  blank  arranged  in  the  form  substan- 
tially as  shown  and  for  the  purpose  described." 

Prior  to  the  patent  trucks  for  roller  skates  had  been  made  of  cast  metal. 
Hoerle  substituted  sheet  metal.  The  change  made  will  be  readily  appreciated 
bv  placing  diagrams  of  the  two  structures  In  Juxtaposition. 

Cast-metal  truck  Sheet-metal  truck 

of  prior  art.  of  the  patent 


The  defenses  are  lack  of  patentability  and  noninfringement. 

H.  A.  Seymour  and  Worth  Osgood,  for  complainant. 
Henry  M.  Brigham,  for  defendants. 

COXE,  District  Judge  (after  stating  the  tacts).  The  patentee 
substituted  sheet  metal  for  cast  metal  as  the  material  for  roller 
skate  trucks.  This  is  the  beginning  and  end  of  his  achievement. 
It  is  not  pretended  that  any  new  function  or  result  is  attributable 
to  the  change.    The  skate  operates  in  all  its  parts  precisely  as  it 
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did  when  the  cast  metal  truck  was  used.  The  two  structures  are 
slightly  different  in  appearance,  but  these  differences  are  only  such 
as  are  incident  to  the  material  used  respectively. 

The  only  advantages  pointed  out  in  the  patent  and  in  the  proofs 
are  that  the  new  truck  is  lighter,  cheaper  and  stronger  than  the 
old  one.  But  these  qualities  are  due,  not  to  inventive  skill  but  to 
good  judgment  in  selecting  the  metal  from  which  the  trucks  are 
made.  There  is  not  even  a  change  of  material  as  in  the  doorknob 
case  (Hotchkiss  v.  Greenwood,  ii  How.  248,  13  L.  Ed.  683),  but 
simply  a  change  from  one  variety  to  another  of  the  same  material, 
namely  from  cast  steel  to  sheet  steel.  If  invention  is  to  be  pred- 
icated of  such  a  change  in  the  trucks  it  must  necessarily  be  ex- 
tended to  similar  changes  in  other  parts  of  the  skate.  For  instance, 
the  substitution  of  hard  rubber,  or  even  a  different  kind  of  wood, 
as  the  material  for  the  wheels  would  be  sufficient  to  support  a 
patent,  provided  the  change  made  the  structure  cheaper,  lighter  and 
stronger.  Invention  has  never  been  permitted  to  rest  upon  such 
changes  alone.  It  is  true  that  patents  have  been  upheld  for  inven- 
tions involving  change  of  material,  but  in  every  instance  some  new 
and  useful  result  was  accomplished  or  the  old  result  was  accom- 
plished in  a  much  better  way.  Where  the  inventor  has  discovered 
new  and  unknown  properties  residing  in  a  given  material  or  that  a 
long  sought  for  result,  which  has  baffled  an  army  of  skilled  artisans, 
can  be  achieved  by  the  change,  in  such  cases  the  substitution  of 
one  material  for  another  may  reach  the  plane  of  invention.  But 
substitution  alone,  unaccompanied  by  any  actual  advance  in  the  art 
or  genuine  benefit  to  the  public,  has  uniformly  been  held  insuffi- 
cient to  support  a  patent. 

These  differences  are  well  illustrated  by  a  comparison  of  this 
cause  with  George  Frbst  Co.  v.  Cohn  (decided  contemporaneously) 
112  Fed.  1009.  The  court  has  considered  these  causes  together  be- 
cause it  is  difficult  to  conceive  of  better  illustration  of  the  rule  re- 
ferred to.  Both  involve  a  change  of  material  in  existing  structures, 
but  in  the  one  instance  the  skate  oi>erates  after  the  change  precisely 
as  it  did  before,  and  in  the  other  a  hose  supporter  which  does  not  sup- 
port is  converted,  by  the  change,  into  a  hose  supporter  which  does 
support.  In  the  former  case,  by  the  use  of  cheaper,  lighter  and 
stronger  metal  the  skate  is  .made  cheaper,  lighter  and  stronger,  in 
the  other,  the  substitution  of  a  rubber  button  for  a  metal  button 
transformed  a  destructive  and  inoperative  device  into  a  highly  suc- 
cessful one. 

In  Hicks  v.  Kelsey,  18  Wall.  670,  21  L.  Ed.  852,  Mr.  Justice 
Bradley  states  the  case  as  follows : 

"The  question  Is  whether  the  mere  change  of  material — making  the  curve 
of  iron  instead  of  wood  and  iron — ^was  a  sufficient  change  to  constitute  in- 
vention; the  purpose  being  the  same,  the  means  of  accomplishing  it  being 
the  same,  and  the  form  of  the  reach  and  mode  of  operation  being  the  same." 

This  question  was  answered  in  the  negative  and,  as  it  is  the  pre- 
cise question  presented  in  the  case  at  bar,  the  decision  is  controlling. 

Hotchkiss  V.  Greenwood  and  Hicks  v.  Kelsey  have  been  followed 
by  an  almost  unbroken  line  of  authorities  since.     Among  those 
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most  closely  approximating  the  case  at  bar  are  the  following: 
Florsheim  v.  Schilling,  137  U.  S.  64,  11  Sup.  Ct.  20,  34  L.  Ed.  574; 
Iron  Works  v.  Cassidy  (C.  C.)  31  Fed.  47,  24  Blatchf.  289;  Kil- 
bourne  v.  W.  Bingham  Co.,  i  C.  C.  A.  617,  50  Fed.  697 ;  Roofing 
Co.  V.  Garwood  (C.  C.)  35  Fed.  658;  Strom  Mfg.  Co.  v.  Weir  Frog 
Co.,  27  C.  C.  A.  502,  83  Fed.  170. 
It  follows  that  the  bill  must  be  dismissed,  with  costs. 


GEORGE  FROST  CO.  et  al.  r.  COHN  et  aL 

(Circuit  Court,  S.  D.  New  York.    December  31,  1901.) 

1.  Patents— Invention— Substitution  op  Material.  /  "^ 

The  use  of  one  material,  instead  of  another,  in  the  construction  of  a 
known  article  or  machine,  amounts  to  invention,  where  the  substitution 
accomplishes  a  new  and  useful  result,  an  increase  of  efficiency,  and  a 
saving  in  operation,  and  renders  the  article  for  the  first  time  successful 
and  satisfactory  in  operation. 

2»  Same— Infringement— Hose  Supporter. 

The  Gorton  patent,  No.  552,470,  for  a  hose  supporter,  the  essential 
feature  of  which  is  the  substitution  in  the  construction  of  the  clasp  of 
a  button  made  of  rubber  or  similar  material  for  the  metal  button  of  . 
the  prior  art,  was  not  anticipated,  and  discloses  invention,  in  view  of  the 
marked  superiority  of  the  article  as  so  constructed.  Claim  1  also  held 
infringed.  I 

In  Equity.  ,  Suit  for  infringement  of  patent.     On  final  hearing. 

This  action  is  for  the  infringement  of  letters  patent  No.  552,470,  granted 
to  Robert  Gorton,  December  31,  1895,  for  a  hose  supporter.  The  patent  i0 
now  owned  by  the  complainants. 

The  inventor  says  in  the  specification: 

"My  Invention  relates  to  hose  supporters  of  the  class  in  which  the  hose  is 
held  between  a  button  and  a  retalnlng-loop  that  passes  over  the  button  and 
the  Intervening  portion  of  the  hose.  The  purpose  of  my  Invention  is  to  pre- 
vent the  slipping  of  the  hose  between  the  button  and  loop  and  to  reduce  to 
a  minimum  wear  of  the  hose  and  liability  of  breaking  or  tearing  them.  To 
this  end  I  employ  a  button  having  a  fibrous  yielding  or  elastic  surface  to 
which  the  garment  tends  to  cling,  as  distinguished  from  the  metallic  sur- 
faces heretofore  generally  used,  or  a  button  made  of  such  material,  and  I 
preferably  make  it  of  rubber  or  other  homogeneous  material  possessing 
similar  characteristics  adapting  it  to  the  purposes  of  my  invention.  In  the 
ordinary  form  of  supporters  the  button  has  a  shank  that  is  riveted  or  other- 
wise secured  to  a  base-plate.  In  such  supporters  the  shank  only  of  the 
button  may  have  such  a  characteristic  surface  or  body,  since  the  surface  of 
the  shank  directly  co-operates  with  the  loop  to  hold  the  hose — that  is  to  say, 
the  hose  Is  clamped  between  the  shank  and  the  end  of  the  loop — and  if  the 
clamping-pressure  be  a  yielding  or  elastic  one  at  such  point  the  advantage 
of  my  invention  will  to  a  great  extent  be  obtained.  I  prefer,  however,  the 
entire  head  or  edges  of  the  head  of  the  button  shall  be  of  the  same  ma- 
terial as  the  shank,  because  the  hose  will  cling  ^to  It  and  further  reduce 
liability  of  slipping  and  wear.  The  ordinary  fiat  metal  loop  that  has  an  open- 
ing large  at  one  end  and  narrower  at  the  other  may  be  employed;  but  to 
further  improve  and  i)erfect  my  supporter  I  make  the  metal  loop  with  smooth 
or  rounded  edges.  I  may,  for  Instance,  make  the  loop  of  flat  wire,  or  I  may, 
and  as  I  prefer,  cut  the  blank  for  the  loop  from  sheet  metal,  and  then  turn 
or  spin  over  its  edges.  This  construction  further  reduces  wear  and  liability 
of  tearing  the  hose,  and  at  the  same  time  there  Is  no  danger  of  the  hose 
slipping  between  the  loop  and  button,  because  the  material  of  the  button 
112  F.— 64 
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is  of  such  character  that  the  hose  clings  to  It,  nor  will  the  loop  in  nse  be- 
come disengaged  from  the  button.  Since  the  shank  has  a  yielding  or  elastic 
surface,  I  may  constrict  the  opening  in  the  loop  near  its  clamping  end,  so 
that  some  slight  strain  upon  the  loop  is  required  to  draw  the  constricted 
part  past  the  button.  This  in  effect  locks  the  loop  and  prevents  its  acci- 
dental displacement  in  use.  •  ♦  •  In  my  improved  device,  as  before 
stated,  the  head  as  well  as  the  shank  of  the  button  may  be  made  of  elastic 
or  yielding  material.  My  construction  provides  a  cushion  against  which  the 
hose  is  pressed  by  the  strain  of  th«  loop,  and  there  is  no  liability  of  the 
loop  cutting  the  hose  or  becoming  unfastened,  as  is  the  case  in  ordinary  sup- 
porters, where  the  fastening-surfaces  are  all  of  metal,  nor  is  there  danger 
of  the  head  being  forced  through  the  stocking,  which  may  occur  when  the 
head  is  metallic  and  the  stocking  thin.  The  rubber  used  in  my  supporter 
may  be  as  elastic  or  yielding  as  that  ordinarily  employed  for  pencil-erasers; 
but  it  may  be  either  softer  or  harder.  I  prefer  that  it  shall  be  of  about  the 
grade  mentioned.  Rubber  is  the  material  best  suited  tp  my  purpose,  so  far 
as  I  am  awfire;  but  when  I  use  that  term  in  the  claims  I  intend  to  include 
as  an  equivalent  any  other  material  adapted  to  prevent  the  button  from 
slipping  and  having  characteristics  similar  to  rubber  and  adapted  to  the 
same  use." 

The  first  claim  is  the  only  one  Involved.    It  is  as  follows: 
"(1)  In  a  hose  supporter,  the  combination  of  the  webbing,  the  loop  having 
an  opening  large  at  one  end  and  narrower  at  the  other,  the  button  supporting 
plate,  and  the  button  composed  of  the  central  support  and  the  surrounding 
rubber  portion,  substantially  as  set  forth." 

The  defenses  principally  relied  on  are — First,  lack  of  invention;  and, 
second,  anticipation  by  the  English  patent  to  Henry  M.  Knight,  of  November 
9,  1888,  that  being  the  date  of  the  completed  specification.  Smith  v.  Vul- 
canite Co.,  93  U.  S.  486,  498,  23  If.  Ed.  952.  The  defense  of  noninfringement 
Is  argued  in  the  defendant's  brief,  but  it  rests  upon  a  forced,  restricted,  and 
unnecessary  construction  of  the  claim.  That  the  defendants  infringe  is 
thought  to  be  too  plain  for  argument  Abandonment  is  also  suggested,  but 
the  evidence  is  insuthcient  to  support  the  defense. 

Frederick  P.  Fish,  A.  D.  Salinger,  and  Charles  Neave,  for  com- 
plainants. 
J.  Edgar  Bull,  for  defendants. 

COXE,  District  Judge  (after  stating  the  facts).  The  crucial  ques- 
tion is  one  of  invention.  It  is  argued  by  the  defendants  that  Gor- 
ton's sole  contribution  to  the  art  was  the  substitution  of  a  rubber 
button  for  the  metal  buttons  previously  used,  and  that  this  was 
merely  a  change  of  material  involving  only  mechanical  skill.  Con- 
ceding that  the  defendants'  diagnosis  of  the  issue  is  somewhat  severe 
in  lopping  off  the  other  members  of  the  combination,  nevertheless 
the  court  sees  no  way  to  escape  the  conclusion  that  the  fate  of  the 
patent  depends  upon  the  effect  of  the  introduction  of  the  rubber 
button  into  the  old  structures.  Did  this  involve  invention?  As- 
suming that  the  case  involves  a  change  of  material  and  nothing 
more,  how  stands  the  law? 

In  Hicks  v.  Kelsey,  i8  Wall.  670,  21  L.  Ed.  852,  Mr.  Justice 
Bradley  states  the  rule  as  follows: 

"The  use  of  one  material  instead  of  another  In  constructing  a  known  ma- 
chine is,  in  most  cases,  so  obviously  a  matter  of  mere  mechanical  judgment, 
and  not  of  invention,  that  it  cannot  be  called  an  invention,  unless  some  new 
and  useful  result,  an  Increase  of  ^Siclency,  or  a  decided  saving  in  the  opera- 
tion, is  clearly  attained." 
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Gorton's  achievement  is  clearly  within  the  exception  and  com- 
bines the  three  alternative  essentials  there  stated.  His  supporter 
attains  a  new  and  useful  result,  an  increase  of  efficiency  and  a  sav- 
ing in  operation.  The  case  of  Hardware  Co.  v.  Selchow,  112  Fed. 
1006,  presents  an  excellent  illustration  of  a  change  of  material  which 
is  obviously  within  Mr.  Justice  Bradley's  rule.  If  Gorton's  device 
possesses  no  distinguishing  characteristics  except  that  it  is  lighter, 
cheaper  and  stronger  than  the  devices  which  preceded  it  the  court 
would  have  no  hesitation  in  declaring  the  patent  invalid.  But  the 
proof  shows  that  the  Gorton  clasp  was  the  first  perfectly  successful 
and  operative  supporter  ever  made.  There  were  in  the  prior  art 
clasps  which  supported  and  clasps  which  did  not  tear  the  stocking, 
but  the  clasps  which  supported  tore  the  fabric  and  the  clasps  which 
did  not  tear  failed  to  support.  In  other  words,  only  ragged  stock- 
ings were  kept  in  place.  A  woman  who  was  ambitious  to  have  her 
hosiery  intact  was  liable  to  find  it  slouching  about  her  heels.  It 
seemed  impossible  to  secure  a  supporter  that  would  adapt  itself  alike 
to  thick  and  thin  stockings.  If  it  succeeded  in  holding  the  former 
the  latter  would  slip  from  its  embrace.  For  years  an  army  of  in- 
ventors and  skilled  mechanics  were  at  work  to  remedy  these  de- 
fects. All  sorts  of  expedients  were  resorted  to,  but  the  old  diffi- 
culties remained.  At  length  Gorton  substituted  for  the  metal  button 
a  button  with  a  rubber  shank,  and  the  thing  was  done.  This,  the 
defendants  insist,  was  a  perfectly  obvious  thing  to  do.  Every  one 
who  wore  goloshes,  or  rode  a  bicycle,  or  placed  a  band  around  his 
papers,  or  played  golf  or  tennis  knew  the  properties  of  rubber.  There 
was  not  an  intelligent  mechanic  who  did  not  know  that  rubber  is 
more  resilient  and  clinging  and  less  likely  to  cut  woven  fabrics  than 
steel  or  iron. 

Here  was  a  situation,  say  the  defendants,  where  a  hard,  unyielding 
substance  had  been  tried  and  found  wanting  and  where  a  soft, 
gripping  substance  was  needed  in  its  place.  Rubber  possessed  all  the 
required  qualities  and  everyone  knew  it.  What  then  was  more 
natural  than  to  use  rubber?  This  argument  has  been  so  often  con- 
sidered by  the  courts  that  little  of  value  can  be  added  to  the  discus- 
sion, and,  after  all,  the  old  answer  is  the  best  answer, — ^"No  one  did 
it  before."  The  record  show,s  that  for  at  least  ten  years  prior  to 
Gorton's  invention  men  skilled  in  the  art  were  endeavoring  to  make 
an  operative  supporter  and  several  had  so  far  succeeded  as  to  secure 
patents,  but  always  along  the  same  lines.  There  was  always  the 
metal  button,  there  was  always  the  fabric  clamped  between  two 
metaUic  surfaces.  Rubber,  in  almost  every  conceivable  shape  and 
form,  was  everywhere  in  use,  but  no  one  thought  of  it.  Like  a  jewel 
lost  in  a  crowded  thoroughfare, — multitudes  pass  it  unnoticed,  some 
actually  tread  upon  it,  others  stop  and  gaze  for  a  moment,  but  hurry 
on  deeming  it  some  worthless  tinsel ;  at  last  comes  one  who  recog- 
nizes its  value  and  picks  it  up.  Others  might  have  done  this  it  is 
true,  but  they  did  not;  he  did,  and  is  entitled  to  the  prize  which  he 
has  rescued  from  the  mire.  If  one  should  attempt  to  snatch  the  gem 
from  the  finder  on  the  ground  that  he  passed  it  frequently  and  could 
have  picked  it  up  as  well  as  not,  he  would  in  all  probability  be 
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promptly  turned  over  to  the  police  as  a  thief  or  a  lunatic.  It  is  this 
capacity  for  accomplishing  results,  this  faculty  of  seeing  what  others 
fail  to  see  and  hearing  what  others  fail  to  hear  which  has  always 
distinguished  success  from  failure  and  the  inventor  from  the  me- 
chanic. "In  the  law  of  patents  it  is  the  last  step  that  wins/'  says  the 
supreme  court.    This  is  the  step  which  Gorton  took. 

The  utility  of  the  invention  is  attested  by  the  fact  that  the  Gorton 
supporter,  though  higher  in  price,  at  once  became  popular  with  the 
trade,  the  demand  increasing  with  each  succeeding  year.  The  public 
has  quite  generally  acquiesced  in  the  validity  of  the  patent  and 
although  there  are  still  a  few  infringers  they  do  not  represent  the 
responsible  portion  of  the  trade.  The  tenacity  with  which  these  in- 
fringers, while  asserting  the  equal  efficiency  of  the  metal  button,  stick 
to  the  rubber  button,  and  the  desperate  and  dishonorable,  not  to  say 
criminal,  methods  adopted  by  some  of  them  to  defeat  the  patent, 
bear  eloquent  testimony  to  the  importance  and  utility  of  the  inven- 
tion. It  seems  hardly  necessary  to  say  that  the  defendants  at  bar 
and  their  counsel  are  entirely  blameless  of  wrongdoing,  and  indig- 
nantly repudiated  the  attempted  fraud  the  moment  it  was  discovered. 
It  is  thought  that  Gorton's  achievement,  though  by  no  means  a  great 
one,  was  yet  one  which  marks  a  distinct  advance  in  the  art  and 
should  be  sustained  as  an  invention  within  the  rule  of  the  following 
authorities :  Hobbs  v.  Beach,  i8o  U.  S.  383,  21  Sup.  Ct.  409,  45  L. 
Ed.  586;  Electric  Co.  v.  La  Rue,  139  U.  S.  601, 11  Sup.  Ct.  670,  35  L. 
Ed.  294 ;  Acme  Flexible  Clasp  Co.  v.  Cary  Mfg.  Co.,  41  C.  C.  A.  338, 
loi  Fed.  269;  Brunswick-Balke-CoUender  Co.  v.  Thum  (C.  C.  A.) 
Ill  Fed.  904;  Hallock  v.  Davison  (C.  C.)  107  Fed.  482,  and  cases 
cited. 

It  is  unnecessary  to  decide  whether  or  not  the  Knight  patent  would 
anticipate  if  prior  to  Gorton's  invention,  for  the  reason  that  the  earli- 
est date  which  can  be  assigned  to  that  patent  is  November  9,  1888, 
and  Gorton's  invention  was  several  months  prior  to  this  date.  The 
Knight  specification  contains  the  following  memoranda: 

"Date  of  application,  10th  Feb.,  1888.  Complete  specification  left,  9th  Nov., 
1888.    Complete  specification  accepted,  31st  Dec,  1888." 

The  date  when  the  patent  was  sealed  and  enrolled  does  not  appear, 
but  it  is  stated  that  it  was  sometime  in  1889.  In  Siemens'  Adm'r  v. 
Sellers,  123  U.  S.  276,  8  Sup.  Ct.  117,  31  Lr.  Ed.  153,  Mr.  Justice 
Bradley,  at  page  283,  123  U.  S.,  page  118,  8  Sup.  Ct.,  and  page  155, 
31  L.  Ed.,  referred  to  the  sealing  of  an  English  patent  as  the  date 
of  its  publication  and  in  another  case  an  English  patent  was  consid- 
ered by  him  as  dating  from  the  time  of  the  enrollment.  Elizabeth 
V.  Pavement  Co.,  97  U.  S.  126,  130,  24  L.  Ed.  1000.  As  the  com- 
plainants have,  apparently,  conceded  the  date  of  the  Knight  patent 
to  be  November  9,  1888,  it  is  not  necessary  to  decide  whether  they 
might  not  properly  insist  upon  a  date  several  months  later. 

.The  uncontradicted  evidence  proves  that  Gorton  conceived  the 
invention  and  made  an  illustrative  sketch  and  a  device  embodying  its 
essential  features  during  the  spring  of  1888.  The  file  wrapper  shows 
that  when  the  Knight  patent  was  cited  against  him  he  presented  simi- 
lar proofs.    His  testimony  is  corroborated  by  a  number  of  witnesses 
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who  were  sworn  in  the  proceedings  in  the  patent  office  and  also  by 
the  drawings  there  produced.  One  of  these  sketches  which  clearly 
shows  the  invention  has  the  office  stamp  of  its  receipt  by  Gorton's 
attorneys,  "April  13,  1888,"  plainly  appearing  thereon.  Another  im- 
proved sketch  was  dated  April  25,  1888.  Also  in  the  spring  of  1888 
Gorton  made  a  working  clasp  showing  the  invention  and  exhibited 
it  to  several  witnesses.  This  device  was  before  the  patent  office 
officials  in  the  interference  proceeding  and  is  in  evidence  here.  A 
strong  case  anticipating  the  Knight  patent  is  thus  presented.  It  is 
impossible  that  the  witnesses  are  mistaken  as  to  the  salient  features, 
corroborated  as  they  are  by  memoranda  made  at  the  time.  A  similar 
situation  was  considered  by  this  court  in  Bliss  v.  Merrill  (C.  C.)  33 
Fed.  39,  and  what  was  there  said  is  equally  applicable  here. 

It  follows  that  the  complainants  are  entitled  to  a  decree  for  an  in- 
junction and  an  accounting,  with  costs. 


NATIONAL  FOLDING  BOX  &  PAPER  CO.  V.  ROBERTSON  et  aL 

(Circuit  Court,  D.  Connecticut    January  11,  1902.) 

No.  1,019. 

Patents— Anticipation— Papbk  Boxes. 

The  Wilson  patent,  No.  286,360,  for  paper  boxes  and  lid  of  boxes,  was 
not  anticipated,  and  is  valid. 

In  Equity.     Suit  for  infringement  of  patent.    On  final  hearing. 

Walter  D.  Edmonds,  for  complainant. 

Wm.  Edgar  Simonds  and  Charles  W.  Comstock,  for  defendants. 

TOWNSEND,  District  Judge.  Suit  for  infringement  of  the  first 
claim  of  patent  No.  286,360,  granted  to  Arthur  G.  Wilson,  October 
9>  1883,  for  improvements  in  paper  boxes.  The  patent  has  ex- 
pired, and  only  an  accounting  is  asked  for.  Infringement  is  proved. 
Anticipation  is  alleged.     Said  claim  is  as  follows: 

"(1)  A  box  or  a  lid  of  a  box  having  tumed-ln  portions  provided  with 
apertures  or  openings,  and  an  end  piece  provided  with  a  tongue  or  tongues 
folded  over  the  upper  edges  of  the  turned-ln  portions  and  down  into  the 
apertures  or  openings  therein,  substantially  as  and  for  the  purposes  set 
forth." 

The  claim  has  been  sustained  at  final  hearing  by  Judge  Thomas, 
in  the  Eastern  district  of  New  York  (97  Fed.  813  and  105  Fed.  191), 
and  by  Judge  Dallas,  in  the  Eastern  district  of  Pennsylvania  (Jo6 
Fed.  189),  and,  on  motion  for  preliminary  injunction,  in  this  dis- 
trict (99  Fed.  985);  and  its  validity  has  otherwise  been  generally 
acquiesced  in.  The  patent  relates  to  knock-down  folding  boxes, 
adapted  to  be  shipped  flat  to  the  purchaser,  and  set  up  by  him  in 
box  shape.  Prior  constructors  had  begun  by  using  paste  or  glue, 
and  later  had  substituted  hooks.  All  of  these  constructions  were 
open  to  serious  objections.  The  trade  required  an  inside-locking 
paper  box  capable  of  resisting  interior  strain  and  permitting  of 
exterior  decoration.    Oosby,  Arthur,  and  Linnett  devised  boxes 
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designed  to  meet  this  want,  but  unsatisfactory  because  tlicy  re» 
quired  either  that  the  tongues  should  interlock  at  certain  imprac- 
ticably exact  places  in  the  box,  or  where  they  were  subjected  to 
unyielding  strain.  Wilson  solved  the  problem  presented,  and  de- 
vised the  "loose-lever  clutch,"  as  described  in  the  opinions  already 
referred  to.  That  it  was  the  first  and  only  successful  inside-locking 
folding  box  cannot  be  denied.  More  than  a  quarter  of  complain- 
ant's whole  business  in  folding  boxes  is  carried  on  under  this  pat- 
tent.  Defendants,  in  support  of  anticipation,  rely  upon  the  prior 
patents  already  named, — especially  that  granted  to  Arthur.  But 
Arthur  fails  to  show  how  to  operatively  hold  down  the  in-turned 
sides  without  first  interlocking  his  notches.  The  very  effect  of 
tucking  in  the  end  piece  is  to  put  it  where  the  strain  of  the  in- 
turned  hooked  side  pieces  forces  it  up  by  engaging  the  end  or  bot- 
tom of  the  end  piece,  if  the  hooks  are  disengaged.  In  the  patent 
in  suit,  on  the  other  hand,  there  can  be  no  pressure  on  the  bottom 
or  end  of  the  end  piece,  but  only  on  the  inside  of  the  fold  which  is 
at  the  base  or  turn  of  the  lever.  The  experiments  with  the  models 
introduced  upon  the  hearing  so  forcibly  demonstrated  the  correct- 
ness of  the  conclusions  reached  by  the  other  judges  who  have  sus- 
tained this  claim  that  it  need  not  be  further  discussed.  No  evi- 
dence was  introduced  by  defendants  which  modified  the  views  ex- 
pressed concerning  the  Linnett  patent  in  the  decision  of  the  mo- 
tion for  a  preliminary  injunction  in  this  case.  Although  Linnett 
fails  to  show  the  Wilson  tucks  on  the  Uver  clutch,  defendants  con- 
tend that  he  introduced  a  new  principle  of  action  because  he  says, 
"The  ends  being  attached  together  to  secure  them  as  by  pasting  or 
otherwise  securing  the  parts."  Defendants  contend  that  this  other- 
wise securing  of  the  prior  art  included  tucking.  But  the  prior  art 
did  not  disclose  any  tucking  in  such  co-relation  as  to  assist  in  sup- 
porting the  box  without  exposure  to  transverse  strain.  And  al- 
though this  Linnett  paper  patent  was  granted  in  1882,  it  never  sug- 
gested to  its  owners  any  practical  way  of  "otherwise  securing**  the 
ends. 
L^et  a  decree  be  entered  for  an  accounting,  wi(h  costs. 


MBTZ  v.  JOHNSON. 

(CIrcalt  Oonrt  D.  Massachusetts.    January  4,  19Q2.I 

No.  1,441. 

Patbsts— brvBHTiOH— BicTCLB  Pbdals. 

The  Metz  patent  No.  536,071,  for  a  bicycle  pedal.  Is  void  for  lack  of 
patentable  inyention.  While  the  device  of  the  patent  as  coDstnicted 
and  sold  is  highly  successful,  and  shows  inyention,  such  fact  is  due 
to  a  change  made  therein  subsequent  to  the  patent  which  gave  it  ft 
new  function,  of  which  the  patentee  did  not  at  that  thne  have  the  Idea, 
nor  describe  the  means  by  which  the  result  could  be  accomplished,  but 
which  was  a  matter  of  later  invention. 

In  Equity.    Suit  for  infringement  of  patent*    On  final  bearing. 

Thomas  Curley,  for  complainant. 
Kerr,  Page  &  Cooper,  for  defendant. 
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ALDRICH,  District  Judge.  My  conclusion  is  that  the  patent  in 
question,  No.  536,071,  does  not  involve  patentable  invention.  It  is 
true  that  the  complainant's  combination,  as  described  in  his  patent, 
and  as  supplemented  by  what  seems  to  me  to  be  a  subsequent  dis- 
covery of  means,  presents  a  useful  and  very  desirable  pedal  far 
bicycles.  With  the  subsequent  discovery  it  became  an  ingenious 
and  taking  combination,  and  one  which  has  commanded  a  very  large 
sale,  showing  that  it  has  merit. 

Without  enumerating  the  various  elements  of  the  combination 
described  in  the  patent,  I  will  refer  to  one  feature  of  the  pedal  in 
actual  operation,  without  which  the  pedal  described  in  the  combina- 
tion would  not  be  practical,  and  that  is  the  feature  of  a  change  of 
the  right  and  left  hand  screw  threads  of  the  pintles.  Mr.  Metz  de- 
scribed in  his  claims  pintles  having  screw-threaded  ends,  and  his 
idea  was  to  attach  the  pintles  to  the  crank  shafts  by  means  of  the 
screw-threaded  ends,  without  employing  any  of  the  old  independent 
devices  for  holding  them  firmly  in  place.  In  the  use  of  bicycles 
prior  to  the  Metz  patent,  both  the  right-hand  and  the  left-hand 
pintles  were  threaded  with  a  right-hand  screw  thread,  and  difficulty 
had  resulted  from  the  fact  that  the  right-hand  pintle  was  likely  to 
become  loose  in  the  crank.  At  the  time  of  the  Metz  patent,  his 
idea  was  to  master  that  difficulty  by  putting  a  left-hand  screw  thread 
on  the  right-hand  pintle,  and  a  right-hand  screw  thread  on  the  left- 
hand  pintle;  but,  as  a  result  in  practical  operation,  the  tendency 
was  to  unscrew  both  pintles  in  the  crank-shaft  arms.  So,  in  view 
of  this  unexpected  difficulty  in  actual  operation,  and  as  a  result  of 
observations  and  experiments,  made  by  the  patentee  after  his  pat- 
ent was  taken  out»  he  conceived  the  idea  of  reversing  the  screw 
threads,  and  doing  what  had  never  been  done  before  in  connection 
with  bicycle  pedals,  or,  so  far  as  shown,  in  any  other  art,  by  making 
a  right-hand  pintle  with  a  right-hand  thread,  and  a  left-hand  pintle 
with  a  left-hand  thread,  with  threads  in  the  crank-shaft  arms  to 
match..  This  was  in  the  spring  or  summer  of  1895.  Under  these 
conditions,  it  turned  out,  upon  use  and  investigation,  that  automatic 
tightening  of  both  pintles  resulted  by  reason  of  the  wobble  of  the 
pintle  in  actual  use,  which  tended  to  screw  home  or  tighten  both 
pintles  in  the  crank  arms.  Thus,  the  means  of  tightening  result- 
ed from  the  idea  of  changing  the  screw  threads,  which  at  once  made 
a  success  of  the  Metz  device,  and  his  method  of  screw-threading 
was  quite  universally  adopted. 

Now,  if  the  patentee  had  been  possessed  of  that  idea  at  the  time 
of  his  patent,  and  had  described  it  in  connection  with  the  other 
elements,  or  if  the  combination  which  he  did  describe  had  possessed 
the  inherent  capacity  or  function  of  accomplishing  that  result,  I 
should  have  ng  doubt  as  to  the  validity  of  the  invention;  but  the 
difficulty,  as  it  seems  to  me,  arises  from  the  fact  that  the  patentee 
did  not  describe  such  means,  nor  had  he  discovered  these  means 
at  the  time  of  the  patent.  The  discovery  was  a  valuable  one,  and 
would  seem  to  have  involved  more  than  mechanical  skill.  It  re- 
sulted from  subsequent  investigation  and  invention,  and  it  is  there- 
fore extremely  doubtful  whether  it  is  within  that  class  of  cases 
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where  it  is  held  that  one  who  has  plainly  described  and  claimed  his 
machine  or  combination  has  a  right  to  every  use  to  which  his  device 
can  be  applied,  and  to  every  way  in  which  it  can  be  utilized  to  per- 
form its  functions,  whether  or  not  the  inventor  was  aware  of  all 
these  uses  or  methods  of  use  when  he  claimed  and  secured  his  pat- 
ent. 

The  case  of  National  Hollow  Brake  Beam  Co.  v.  Interchangeable 
Brake  Beam  Co.,  45  C.  C.  A.  544,  106  Fed.  693,  is  perhaps  the 
strongest  case  for  the  patentee.  In  that  case,  Hien  described  the 
means,  but  not  the  idea.  He  did  not  know  that  resiliency  in  the 
brake  beam  would  result  from  simply  turning  the  nuts  upon  the 
ends  of  the.  tension  rod,  and  he  was  possibly  not  aware  of  the  utility 
of  resilience  as  an  element  in  his  device.  This  he  discovered  after 
the  patent  was  issued,  and  the  patent  was  sustained  on  the  ground 
that  the  means  described  possessed  the  function  necessary  to  pro- 
duce the  resiliency  which  subsequent  experiments  demonstrated  to 
be  useful  and  necessary. 

The  difficulty  with  the  patent  at  bar  would  seem  to  be  that  Metz 
not  only  did  not  have  the  idea,  but  did  not  describe  the  means; 
and  the  device  which  he  had  in  mind  and  did  describe  had  to  be 
changed,  as  the  result  of  the  new  discovery,  by  putting  the  system 
of  screw  threads  designed  for  one  side  upon  the  other  side  of  the 
machine,  and  vice  versa.  If,  as  has  been  said,  Mr.  Metz,  in  connec- 
tion with  his  other  elements,  had  described  the  means  for  this  auto- 
matic tightening,  I  should  have  no  doubt  of  the  patentability  of  his 
combination ;  but  his  means,  as  it  seems  to  me,  result  from  a  subse- 
quent discovery  of  new  means,  and  not  from  a  discovery  that  the 
means  described  would  perform  the  necessary  ^function.  In  other 
words,  the  function  of  automatic  tightening  resulted  from  a  discovery 
subsequent  to  his  patent,  through  a  rearrangement  of  the  means  de- 
scribed. 

In  this  view,  I  must  find  and  hold  that  the  patent  is  invalid,  and 
that  the  bill  should  be  dismissed.     Bill  dismissed. 


CX3DDINGT0N  v.  PROPPE  et  al. 

(Circuit  Gourt,  E.  D.  Pennpylvania*    January  8,  1002.) 

L  Patents— Inprtngement— Sealing  Wax. 

The  Coddington  patent,  No.  807,746,  for  a  composition  for  sealing  wax, 
specifies  In  claim  1  as  an  essential  ingredient  of  the  composition  therein 
described  a  "finely-ground  fibrous  material."  and  to  constitute  infringe- 
ment of  such  claim  the  infringing  composition  must  contain  an  ingredient 
not  only  reduced  to  a  powder,  but  which  Is  fibrous. 

2.  Same— Damages  for  Infringement— Profits. 

Where,  but  for  the  patented  feature,  an  article  made^  and  sold  by  an 
infringer  would  not  be  a  salable  commodity,  the  patentee  is-  enutied  to 
the  whole  profit  obtained  from  such  article, 
8i  Same—Apportionment  of  Profits. 

The  employment  of  a  device,  such  as  a  thread  or  string,  which  was 
once  patented,  but  has  now  gone  into  common  use,  does  not  call  fo^ 
an  apportionment  of  the  profits,  however  it  might  have  been  otherwise 
during  the  life  of  that  patent 
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In  Equity.  Suit  for  infringement  of  patent.  On  special  report 
of  master. 

E.  Hayward  Fairbanks,  for  complainant. 
Hector  T.  Fenton,  for  respondents. 

ARCHBALD,  District  Judge.*  As  interpreted  by  the  previous 
opinion  of  this  court  (105  Fed.  951,  affirmed  [C.  C.  A.]  108  Fed. 
86),  and  as  is  plainly  evident  from  a  reading  of  the  patent,  the 
finely-ground  fibrous  material,  which  is  an  essential  constituent  of 
the  composition  patented  by  the  complainant,  consists  of  any  ma- 
terial in  its  original  state  of  a  fibrous  character  ground  to  a  finely- 
divided  powder.  The  controlling  feature  is  not  so  much  that  it  is 
a  powder  as  that  it  is  fibrous,  or,  rather,  that  it  is  both.  This  is 
what  is  specified  in  the  patent,  and  to  that  it  must  be  confined.  The 
complainant's  position  that  any  material,  whatever  its  quality,  re- 
duced to  a  powder,  is  covered  by  it,  cannot  be  sustained.  The  use, 
therefore,  of  a  non-fibrous  material  would  not  constitute  an  infringe- 
ment ;  and,  if  that  be  the  character  of  French  chalk,  which  the  de- 
fendant says  he  has  employed  ever  since  he  made  the  first  lot  of 
200,000  strings,  for  which  he  accounts,  we  are  not  concerned  with 
the  mixture  of  which  it  was  an  ingredient.  It  seems  to  have  been 
assumed  by  the  master  that  that  was  the  case,  and  he  accordingly 
ruled  out  evidence  of  the  use  of  wax  so  made  up.  This  was  cor- 
rect, if  we  are  entitled  to  that  assumption ;  but  I  hardly  think  that 
we  are.  The  proofs  should  go  a  step  farther,  and  show  that  French 
chalk  is  not  a  fibrous,  but  a  non-fibrous,  material,  or  some  inquiry 
be  prosecuted  to  establish  just  what  its  character  is;  and,  if  it  be 
proven  that  it  is  non-fibrous,  the  complainant  will  have  no  claim  so 
far  as  it  has  been  employed. 

The  question  whether  the  defendant  must  account  for  the  profit 
on  the  waxed  strings  which  he  has  sold  as  a  finished  product,  or  only 
for  the  net  value  of  the  wax  composition  used  upon  them,  after 
deducting  therefrom  the  expense  of  manufacture,  etc.,  depends  on 
whether  or  not  the  patented  composition  contributes  the  whole  value 
to  the  strings,  and  therefore  the  whole  profit  derived  from  their 
manufacture  and  sale.  While  this  also,  perhaps,  may  properly  be 
made  a  subject  of  proof,  and  be  controlled  thereby,  taking  the  case 
as  it  stands,  it  seems  to  me  quite  evident  that  it  is  the  wax  that 
gives  its  value  to  the  string,  and  makes  it  a  salable  article..  The 
wick  or  thread  on  which  it  is  strung,  is  merely  a  device  to  make  it 
of  handy  use.  It  is  somewhat  like  a  die  or  mold  in  which  the  wax 
is  nm  to  give  it  convenient  shape  or  form.  This  is  true  notwith- 
standing the  fact  that  the  thread  was  at  one  time  the  subject  of  a 
patent,  which  has  now  expired.  It  may  be  that  during  the  life  of 
that  patent,  had  the  defendant  used  the  string  device  of  that  pat- 
entee and  the  wax  composition  of  this  one,  the  profits  would  have 
had  to  be  apportioned.  But  the  wax  string  has  now  gone  into 
common  use,  and  does  not  necessarily  contribute  anything  to  the 
salable  value  because  of  its  original  patented  character.  It  is  like 
a  hundred  other  things  which  have  originated  in  the  same  way, 

i  SpeciaUy  assigned  from  Middle  district  of  Pennsylvania. 
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and  now  have  a  standing  in  the  market  only  by  reason  of  some  new 
and  special  feature  added  to  them.  The  marketable  commodity  in 
the  present  instance  is  distinctively  the  waxed  string,  of  which  the 
thread  has  no  value  by  itself,  but  derives  its  whole  character  and 
value  from  the  wax  which  covers  it.  The  purchaser  buys  it  for  the 
wax,  and  not  for  the  wick  or  thread  on  which  it  is  strung,  just  as 
he  would  buy  it  in  sticks  or  cakes,  or  any  other  form  which  suited 
him.  The  case  therefore  falls,  in  my  judgment,  within  the  rule, 
which  is  abundantly  sustained  by  the  authorities,  that  where,  but 
for  the  patented  feature,  an  article  made  and  sold  by  the  infringer 
would  not  be  a  salable  commodity,  the  complainant  is  entitled  to 
the  whole  profits  obtained  from  its  use.  Hurlbut  v.  Schillinger,  130 
U.  S.  456,  9  Sup.  Ct.  584,  32  L.  Ed.  loii;  Crosby  Steam  Gauge 
&  Valve  Co.  v.  Consolidated  Safety  Valve  Co.,  141  U.  S.  441,  12 
Sup.  Ct.  49,  35  L.  Ed.  809;  Wales  v.  Waterbury  Mfg.  Co.,  41  C.  C. 
A.  250,  loi  Fed.  126;   Walk.  Pat.  §  722. 

In  the  accounting  before  the  master,  the  parties  will  therefore  be 
guided  by  the  opinion  so  expressed,  and  the  case  is  referred  back 
to  the  master  for  further  proceedings  and  report. 


BROWN  et  al.  v.  WEST  HARTLEPOOL  STEAM  NAV.  CO. 

(Circuit  Court  of  Appeals,  Fifth  Circuit.    January  7,  1902.) 

No.  1.079. 

Admiralty  Jurisdiction— Maritime  Contracts  —  Action  for  Brokers'  Com- 
mission. 

A  contract  embodied  in  the  charter  of  a  vessel,  executed  by  brokers  on 
behalf  of  the  owners,  bindini?  the  ship  and  owners  to  pay  a  commission 
to  the  brokers  for  procuring  the  charter,  is  not  maritime,  and  a  court 
of  admiralty  has  no  jurisdiction  of  an  action  thereon.i 

Appeal  from  District  Court  of  the  United  States  for  the  North- 
ern District  of  Florida. 

John  C.  Avery,  for  appellants. 

Ben  C.  Tunison  and  Scott  M.  Loftin,  for  appellee. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

PER  CURIAM.  The  libelants,  as  agents  and  brokers,  repre- 
sented the  owners  in  procuring  and  executing  a  charter  party,  and 
therein,  in  their  own  favor,  inserted  a  stipulation  as  follows: 

"A  commission  of  five  per  cent  upon  the  gross  amount  of  this  charter, 
and  the  usual  freight  brokerage,  payable  by  the  steamship  and  owners,  is 
due  to  Brown,  Chlpley  &  Co.,  upon  the  signing  hereof,  charter  canceled  or 
not  canceled,  steamship  lost  or  not  lost  and  also  upon  any  continuation 
or  extension  of  this  charter,  or  on  sale  of  vessel." 

The  district  court  held  that  this  stipulation  is  not  a  maritime  obli- 
gation or  contract  enforceable  in  admiralty,  and  we  concur.  See 
Taylor  v.  Wire  (D.  C.)  no  Fed.  1005,  and  cases  there  cited. 

The  decree  appealed  from  is  affirmed. 

1  Admiralty  Jurisdiction  as  to  matters  of  contract,  see  notes  to  The  Rich- 
ard Winslow,  18  G.  O.  A.  347;  Board  v.  Howard,  27  a  Q  A.  530. 


.uby 


Google 


THB   HARROGATE.  1019 

THE  HAKROGATE. 

(OfrcQlt  Oourt  of  Appeals,  Second  Circuit    December  6,  1901.) 

No.21. 

Admiralty — E^oceeding  in  Rem  for  Collision— Persoks  Bound  by  Decree. 
A  decree  in  a  proceeding  in  rem  in  admiralty  against  a  ship  for  col- 
lision, in  which  no  arrest  of  the  vessel  was  made  and  advertised,  but  her 
owners  appeared  voluntarily,  is  not  binding  upon  her  cargo  owners,  who 
were  not  parties,  and  is  therefore  not  admissible  in  their  behalf  to  estab- 
lish the  fault  of  the  ship  in  an  action  subsequently  brought  by  them 
against  her. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
ern District  of  New  York. 

This  cause  comes  here  upon  appeal  from  a  decree  of  the  district  court. 
Eastern  district  of  New  York,  dismissing  the  libel.  The  firm  of  S.  A.  Burgett 
&  Co.  shipped  a  full  cargo  of  oats  on  the  Harrogate  in  December,  1891,  to 
be  transported  to  Aberdeen,  Scotland.  On  .luuuary  26,  1892,  while  off 
Dungeness,  the  Harrogate  was  in  collision  with  the  steamship  Hazelmere, 
and  was  seriously  damaged  thereby.  A  part  of  the  cargo  of  oats  was  washed 
overboard  and  lost,  and  the .  remainder  damaged  by  sea  water.  Libelants 
were  insurers  of  the  cargo,  and,  having  paid  all  losses  and  become  subro* 
gated  to  the  rights  of  the  insured,  brought  this  libel  against  the  Harrogate, 
contending  that  the  collision  was  caused  by  the  fault  and  negligence  of  those 
in  charge  of  the  Harrogate.  The  question  presented  here  is  a  narrow  one. 
It  was  essential  to  libelants*  case  to  6how  that  the  Harrogate,  and  not  the 
Hazelmere,  was  in  fault  for  the  collision.  The  only  evidence  produced  upon 
this  issue  was  certain  records  of /the  high  court  of  Justice  of  England,  ad- 
miralty division.  It  seems  that  after  the  collision  a  suit  was  instituted  in. 
the  admiralty  division  by  the  owners  of  the  Hazelmere  against  the  Harro- 
gate, and  writ  of  process  in  rem  issued.  There  was  no  arrest  of  the  ship, 
no  publishment  nor  advertisement,  and,  as  solicitors  appeared  and  gave  bail, 
no  other  persons  than  the  owners  of  the  respective  steamships  were  made 
parties.  A  cross  action  was  also  begun  by  owners  of  the  Harrogate  against 
owners  of  the  Hazelmere,  a  similar  writ  Issued,  and  service  similarly  ac- 
cepted. In  the  first  of  these  actions  there  was  a  finding  of  the  court  that 
the  Harrogate  was  solely  in  fault  for  the  collision.  English  practice  allows 
an  appeal  from  such  finding,  and  pending  such  appeal  the  litigation  between 
owners  of  the  respective  ships  was  compromised.  The  district  court  first 
admitted,  and  then  struck  out,  this  "finding."  Unless  there  was  error  in 
striking  it  out,  as  not  being  an  adjudication  binding  on  both  parties  to  the 
present  libel,  the  decree  of  the  district  court  must  stand,  since  no  other  evi- 
dence of  fault  was  offered. 

Lawrence  Kneeland,  for  appellants. 
Harrington  Putnam,  for  appellee. 

Before  WALLACE  and  LACOMBE,  Circuit  Judges,  and 
TOWNSEND,  District  Judge. 

PER  CURIAM.  It  seems  unnecessary  to  do  more  than  refer 
to  the  decision  of  this  court  in  Bailey  v.  Sundberg,  I  C.  C.  A.  387, 
49  Fed.  583,  where  the  effect  of  a  decree  in  a  proceeding  in  rem 
in  the  admiralty  was  fully  discussed,  and  it  was  held  that  cargo 
owners  were  not  bound  where  the  owners  of  the  ship  which  car- 
ried it  appeared  voluntarily,  and  process  was  served  by  arrest  of  the 
vessel,  but  with  no  publication  of  arrest  and  of  time  assigned  for  the 
return  of  process  and  the  hearing  of  the  cause.    We  are  referred 
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to  no  authority  to  support  the  proposition  that  the  effect  of  similar 
proceedings  in  England  is  more  far-reaching  than  here."  On  the 
contrary,  the  testimony  of  a  witness  called  as  to  English  law  would 
seem  to  indicate  that,  unless  cargo  owners  were  actually  made  par-* 
ties  of  record,  they  would  not  be  bound,  even  though  the  vessel 
was  arrested  and  advertised.  But  be  that  as  it  may,  we  think  Bai- 
ley V.  Sundberg  is  controlling. 
The  decree  of  the  district  court  is  affirmed,  with  costs. 


MEM0BANDT7M  DECISIONS. 


In  re  BEOKER.  (Circuit  Court  of  Appeals,  Second  Circuit  December 
10,  1901.)  No.  7.  Appeal  from  the  District  Court  of  the  United  States 
for  the  Northern  District  of  New  York.  For  opinion  below,  see  106  Fed. 
54.  Edward  P.  White,  for  appenant.  H.  V.  Boost  and  F.  W.  Thomas,  for 
appellees.  Before  WAIiT^CE  and  LACOMBB,  Circuit  Judges,  and  TOWN- 
SEND,  District  Judge. 

PER  CURIAM.    Order  affirmed  in  open  court 


BOARD  OF  OOM'RS  OF  LAKE  COUNTY  v.  NASHUA  SAV.  BANK  OF 
NASHUA.  (Circuit  Court  of  Appeals,  Eighth  Circuit  December  16,  1901.) 
No.  1,532.  In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Colorado.  C.  Cavender,  C.  S.  Thomas,  W.  H.  Bryant  and  H.  H. 
Lee,  for  plaintiff  in  error.  Thomas  M.  Patterson,  Edmund  F.  Richardson, 
and  Horace  N.  Hawkins,  for  defendant  in  error.  Order  of  submission  set 
aside,  and  writ  of  error  dismissed,  with  costs,  per  stipulation. 


CAMBRIA  IRON  CO.  v.  WILKINS.  (Circuit  Court  of  Appeals,  Second 
Circuit  December  17.  1901.)  No.  77.  In  Error  to  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of  New  York.  Herman  Aaron,  for 
plaintiff  in  error.  Carlos  C.  Alden,  for  defendant  in  error.  Before  LA- 
COMBB. Circuit  Judge,  and  TaWNSEND,  District  Judge. 

PER  CURIAM.  The  questions  presented  are  wholly  questions  of  fact 
and  were  submitted  to  the  Jury  under  a  charge  which  fully  Instructed  them, 
and  to  which  no  exception  was  taken.  If  the  Jury  credited  the  testimony 
of  the  plaintiff,  and  their  verdict  shows  that  they  did,  they  were  clearly 
warranted  in  finding  that  he  was  instrumental  in  bringing  about  a  meeting 
of  the  minds  of  the  parties  to  the  sale  of  the  22,000  tons  of  rails,  and 
that  there  was  a  distinct  understanding  that  he  was  to  be  regarded  by  the 
seller  as  broker  in  that  transaction,  and  entitled  to  his  commission.  The 
Judgment  is  affirmed. 


CHICAGO-CRIPPLE  CREEK  GOLD  MIN.  CO.  et  al.  v.  MATOA  GOLD 
MIN.  CO.  (Circuit  Court  of  Appeals,  Eighth  Circuit  October  28,  1901.) 
Ko.  1,327.  In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Colorado.  Charles  J.  Hughes,  Jr.,  and  Branch  H.  Giles,  for  plain- 
tiffs in  error.  C.  S.  Thomas,  W.  H.  Bryant  H.  H.  Lee,  and  J.  W.  A<^, 
for  defendant  in  error.    Dismissed  with  costs,  per  stipulation. 
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CITY.  OP  SAN  ANTONIO  V.  KATZ  et  al.  (Circuit  Court  of  Appeals. 
Fifth  Circuit.  January  14.  1902.)  No.  1,027.  In  Error  to  the  Circuit  Court 
of  the  United  States  for  the  Western  District  of  Texas.  K.  B.  Miner,  for 
plaintiff  in  error.  A.  W.  Seeligson,  for  defendant  in  error.  Before  PAR- 
DEE, Mccormick,  and  SHELBY,  circuit  judges. 

PER  CURIAM.  The  transcript  shows  no  error  prejudicial  to  the  plain- 
tiff in  error,  and  the  Judgment  of  the  circuit  court  Is  affirmed. 


CLAUSEN  V.  WROUGHT  IRON  BRIDGE  00.  (Circuit  Court  of  Appeals. 
Eighth  Circuit.  December  11,  1901.)  No.  1,592.  In  Error  to  the  Circuit. 
Court  of  the  United  States  for  the  District  of  Nebraska.  L.  C.  Burr,  for 
plaintiff  in  error.  J.  W.  Deweese,  for  defendant  in  error.  Dismissed  with 
costs,  on  motion  of  defendant  in  error,  pursuant  to  rule  23. 


FIELDS  V.  DENVBIt  CONSOL.  TRAMWAY  CO.  et  al.  (Circuit  Court  of 
Appeals,  Eighth  Circuit  December  2,  1901.)  No.  1,291.  Appeal  from  the 
Circuit  Court  of  the  United  States  for  the  District  of  Colorado.  Jacob 
FllUus,  for  appellant  A.  M.  Stevenson  and  Charles  J.  Hughes,  Jr.,  for 
appellees.    Dismissed  with  costs,  per  stipulation. 


FREEMAN  V.  PROGRESSIVE  FOUNDRY  &  MACHINE  00.  (Circuit 
Court  of  Appeals.  Eighth  Circuit  December  12,  1901.)  No.  1,596.  Appeal 
from  the  Circuit  Court  of  the  United  States  fir  the  Western  District  of 
Missouri.  J.  W.  McAnthre  and  Haywood  Scott,  for  appellant  Thomas 
Dolan,  for  appellee.  Dismissed,  with  costs,  on  motion  of  appellee,  pur- 
suant to  rule  23. 


JA(3KS0N  V.  NEW  YORK  FILTER  MFG.  CO.  (Circuit  Court  of  Appeals, 
Eighth  Circuit  December  3,  1901.)  No.  1.605.  Appeal  from  the  Circuit 
0>urt  of  the  United  States  for  the  Eastern  District  of  Missouri.  George 
W.  Taussig,  for  appellant  J.  M.  Holmes,  for  appellee.  Dismissed,  with 
costs,  on  motion  of  appellee.    See  112  Fed.  G78. 


KORTH  et  al.  v.  BENNING.  (Circuit  Court  of  Appeals,  Eighth  Circuit 
December  11,  1901.)  No.  1.590.  Appeal  from  the  District  Court  of  the 
United  States  for  the  Southern  District  of  Iowa.  Charles  M.  Harl  and 
James  McCnbe,  for  appellants.  George  H.  Mayne,  for  appellee.  No  opin- 
ion.   Affirmed,  with  costs. 


LEONARD  V.  AMERICAN  CENT.  INS.  CO.  OP  ST.  LOUIS,  MO.  (Cir- 
cuit Court  of  Appeals,  Seventh  Circuit  January  7,  1902.)  No.  792.  In 
Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern  District 
of  Illinois.  Henry  W.  Magee,  for  plaintiff  In  eiTor.  D.  J.  Schuyler,  for 
defendant  in  error.  Before  JENKINS  and  GROSSCUP,  Cttrcult  Judges,  and 
BUNN,  District  Judge. 

PER  CURIAM.  We  are  unable  to  distinguish  this  case  from  that  of 
Leonard  v.  Insurance  Co.,  48  C.  O.  A.  369,  109  Fed.  286.  This  suit  is  by 
the  same  plaintiff,  upon  a  like  policy  of  Insurance  covering  the  same  stock, 
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and  for  a  loss  growing  out  of  the  same  fire.  We  have  re-examined  our 
ruling  in  the  case  referred  t3,  and  are  content  therewith.  The  judgment  Is 
reversed,  and  the  cause  Is  remanded,  with  a  dlrecUon  to  grant  a  new  triaL 


LOGAN  et  al.  v.  WHEALEN  et  al.  (Circuit  Court  of  Appeals.  Eighth 
Circuit.  December  7,  1901.)  No.  1,579.  Appeal  from  the  District  Court 
of  the  United  States  for  the  District  of  Colorado.  A.  W.  Rucker,  Halsted 
L.  Ritter,  Kyle  Rucker,  Ford  W.  Thompson,  and  William  B.  Thompson,  for 
appellants.  Michael  J.  Bartley,  for  appellees.  Dismissed,  with  c^^sts,  on 
motion  of  appellees,  pursuant  to  rule  23. 


LUCAS  V.  BOARD  OP  COM'RS  OF  LAKE  COUNTY.  (Circuit  Court  of 
Appeals,  Eighth  Circuit.  December  16,  1901.)  No.  1,528.  In  Error  to  the 
Circuit  Court  of  the  United  States  for  the  District  of  Colorado.  Willard 
Teller,  Thomas  M.  Patterson,  Edmund  F.  Richardson,  and  H  race  N.  Haw- 
kins, for  plaintiff  in  error.  C.  Cavender,  C.  S.  Thomas,  W.  H.  Bryant  HL 
H.  Lee,  and  H.  B.  Johnson,  for  defendant  in  error.  Order  of  submission 
set  aside,  and  writ  of  error  dismissed,  with  costs,  per  stipulation. 


In  re  MOREHEAD.  (Circuit  Court  of  Appeals,  Second  Circuit.  Decem- 
ber 19,  1901.)  Petition  for  Revision  of  Proceedings  of  the  District  Court 
of  the  United  States  for  the  Southern  District  of  New  York,  in  Bankruptcy. 
John  W.  Ingram,  for  petitioner.  Louis  Sturcke,  for  respondent.  Before 
WALLACE  and  LACOMBE.  Circuit  Judges,  and  TOWNSEND,  District 
Judge. 

PER  CURIAM.    Order  reversed  in  open  court 


NEW  YORK  ASBESTOS  MFG.  CO.  v.  AMBLER  ASBESTOS  AIR-CELL 
COVERING  CO.  et  al.  (Circuit  Court  of  Appeals,  Third  Circuit  Decem- 
ber 26,  1901.)  Appeal  from  the  Circuit  Court  of  the  United  Stites  f  r  the 
Eastern  District  of  Pennsylvania.  Henry  Schrelter  and  E3dwin  H.  Brown, 
for  appellant  Henry  N.  Paul  and  Joseph  C.  Fraley.  for  appellees.  Before 
ACHESON  and  DALLAS,  Circuit  Judges,  and  KIRKPATRICK,  District 
Judge. 

DALLAS,  Circuit  Judge.  The  able  arguments,  oral  and  printed,  which 
have  been  addressed  to  this  court  on  behalf  of  the  appellant,  have  had  our 
attentive  consideration,  but  have  not  convinced  us  that  the  conclusion 
reached  by  the  circuit  court  In  this  case  was  erroneous.  The  opinion  which 
was  filed  by  the  learned  Judge  of  that  court  (103  Fed.  316)  amply  Justified 
his  dismissal  of  the  bill  of  complaint,  and  upon  that  opinion  the  decree  is 
affirmed. 


RANT>ERSON  V.  BALL  et  al.  (Circuit  Court  of  Appeals,  First  Circuit 
January  14,  1902.)  No.  414.  Appeal  from  the  District  Court  of  the  United 
States  for  the  District  of  Rhode  Island.  In  Admiralty.  Suit  for  towage 
services  and  cross  libel  for  damages.  For  opinion  below,  see  111  Fed.  212. 
Worthington  Frothingham  (Adoniram  J.  Cushlng,  on  the  brief),  for  appel- 
lant Frank  Healy  (Archibald  O.  Matteson,  on  the  brief),  for  appellees. 
Befc  re  COLT,  Circuit  Judge,  and  WEBB  and  ALDRICH,  District  Judges. 

PER  CURIAM.  In  this  case  we  are  all  of  opinion  that  there  is  no  ground 
for  disturbing  either  the  rulings  or  the  findings  of  the  court  below,  and 
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therefore  the  decre  of  that  court  should  be  affirmed..  The  decree  of  the 
district  court  Is  afflmed,  with  interest,  and  the  costs  of  appeal  are  award- 
ed to  the  appellees. 


SLAGLB  V.  WAB.SH  R,  CO.  (Circuit  Court  of  Appeals,  Eighth  Circuit 
November  13.  1901.)  No.  1.561.  In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Soutem  District  of  Iowa.  Dillon  H.  Payne,  George  T. 
Sowers,  John  W.  No>le,  and  George  H.  Shields,  for  plaintiff  in  error.  Dis- 
missed, without  C086  to  either  party  In  this  court,  on  motion  of  plaintiff 
In  error. 


UNITED  STATES  T.  TOWNSEND  et  aL  (Clrcuh  Court  of  Appeals, 
Second  Circuit  Deember  11,  1901.)  No.  2,996.  Appeal  from  the  Chrcuit 
Court  of  the  United  States  for  the  Southern  District  of  New  York.  For 
opinion  below,  see  1>8  Fed.  801.  Henry  C.  Piatt,  for  appellant  Howard 
T.  Walden,  for  appellees.  Befcre  WALLACE  and  LAOOMBE,  Circuit 
Judges,  and  T0WN5END,  District  Judge. 

PEB  CURT  AM.    Incision  affirmed  in  open  court 


WOODWARD  et  al.  T.  COLUMBIAN  EQUIPMENT  CO.  (Circuit  Court 
of  Appeals,  Fifth  Circuit  December  30,  1901.)  No.  819.  Appeal  from  the 
Circuit  Court  of  th6  United  States  for  the  Northern  District  of  Alabama. 
Alex.  T.  London,  foi  appellants.  John  F.  Martin  and  H.  D.  Hotchklss.  for 
appellee.    Dismissed  per  stipulation. 


WEIS  T.  DAVIDSON.  (Circuit  Court  of  Appeals,  Eighth  Circuit  De- 
cember 18,  1901.)  N#.  1,607.  Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Dlstritt  of  Minnesota.  M.  O.  Little,  for  appellant  CJharles 
T.  Thompson,  for  appellee.  No  opinion.  Reversed,  with  costs,  and  re- 
manded, with  directions.     - 


JUDD  et  al.  v.  NEW  YORK  &  T.  S.  S.  CO.  (Circuit  Court  B.  D.  Penn- 
sylvanla.  January  1^  1902.)  At  Law.  On  motion  for  new  trial.  Francis 
S.  Laws  and  John  F.  Lewis,  for  plaintiffs.    M.  Dubois  Miller,  for  defendant 

J.  B.  Mcpherson,  District  Judge.  This  case  has  been  twice  tried,  oc- 
cupying several  days  on  each  occasion.  The  first  trial,  which  was  before 
Judge  Dallas,  resulted  in  a  disagreement  of  the  Jury,  and  the  second  trial 
would  have  had  a  slnillar  conclusion,  if,  after  the  Jury's  fixed  difference  of 
opinion  had  become  dear,  the  court  had  not  directed  a  verdict  to  be  ren- 
dered in  favor  of  the  defendant.  I  should  have  given  this  direction  in  the 
first  instance,  believing  the  testimony  to  be  so  decidedly  In  favor  of  the 
defendant  that  a  verdict  for  the  plaintiffs  ought  not  to  stand,  if  I  had  not 
wished  to  make  the  experiment  whether  the  Jury  might  not  also  follow 
what  I  regarded  as  the  clear  weight  of  the  evidence.  This  was  a  practical 
reason,  which  may  sometimes  be  effective  toward  the  final  settlement  of 
a  '!ontrover8y.  Moreover,  as  the  question  of  law  had  been  reserved  wheth- 
er there  was  any  evidence  to  go  to  the  Jury  In  support  of  the  plaintiffs' 
claim,  Judgment  could  have  been  entered  for  the  defendant,  even  if  the 
Jury  had  tai^en  the  wrong  view  of  the  evidence  and  had  rendered  a  verdict 
in  favor  of  the  plaintiffs.  But  when  it  appeared  that  there  was  no  hope  of 
an  agreement,  I  felt  bound  to  follow  my  own  decided  opinion,  and  to  take 
the  full  responsibili^  for  the  verdict    Moreover,  as  the  importance  of  the 
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case  Is  so  great  that  It  Is  certain  to  reach  the  court  d  appeals,  I  should 
hardly  have  been  Justified  in  requiring  the  parties  to  a  through  the  need- 
less formality  of  a  third  trial  before  obtaining  an  athorltative  decision 
upon  the  question  whether  the  evidence  is  sulficient  properly  to  support 
a  verdict  In  favor  of  the  plaintiffs.  My  own  view  of  He  case  Is  contained 
in  the  charge^  and  I  shall  not  repeat  it  even  in  outline  merely  adding  that 
what  I  said  upon  the  single  question  submitted  to  the|ury  was,  of  course, 
said  upon  the  assumption  that,  for  the  practical  reaso  above  referred  to, 
it  was  more  expedient  to  submit  the  question,  in  the  hope  that  a  verdict 
of  some  kind  might  be  reached*    A  new  trial  is  refusev 


Bfd  of  Oases  nr  Vol.  IISL 


.50597 


Digitized  by 


Google 


m 

m- 

tk- 
m 
di. 
nlki 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


